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GEOliGE  B.  CORKHILL,  Editor. 

Tub  Law  EEPOBTSBhas  Telephonic  connection 
frith  all  portions  of  the  city,  by  which  parties  can 
•end  any  information  or  directions  about  advertise- 
ments. 


ConneneemeBt  of  New  Volue. 

With  this  number  of  the  WiiSHmoTON  Law 
Bepobteb  commences  the  Eighth  Volume. 

The  general  commendation  wliich  the  Bepobtbb 
has  receiyed  from  the  Profession  and  the  public, 
and  the  encouraging  increase  in  its  circulation, 
both  at  liome  and  abroad,  is  the  most  satisfactory 
evidence  to  the  Publishers  of  its  assured  success. 

During  the  past  year  nearly  one  thousand  now 
subscribers  have  been  secured,  and  there  is  no 
question  that  the  Bepobteb  has  now  as  large  a 
general  cux^ulation  as  any  Law  Periodical  in  the 
United  Stetes. 

It  is  the  intention  of  the  Publishers  to  continue 
to  merit  the  generous  support  extended  to  them ; 
and,  to  thi^  end,  such  improvements  will  be  made 
during  the  coming  year,  as  will  make  the  Bepob- 
teb more  valuable  to  the  Legal  Profession  and  to 
Uke  general  public. 

Owing  to  the  large  increase  in  the  subscription 
list,  the  Publishers  are  enabled  to  reduce  the  price 
of  the  Bepobteb,  for  the  coming  volume,  to  ^ 
per  annum,  if  paid  strictly  in  advance. 


Coi*.  0OBKH£Li«,  editor  of  the  Blpobteb,  was 
very  suddenly  called  to  Iowa,  this  morning,  in  con- 
sequence of  the  death  of  one,  and  dangerous  ill- 
ness of  the  other,  of  liis  two  little  girls,  who  had 
been  spendhig  some  months  with  theh:  relatives  at 
Mt.  Pleasant,  Iowa.  It  has  been  but  a  short  while 
since  the  Colonel  was  called  to  the  same  place,  to 
attend  the  funeral  of  his  mother.  He  has  the  sym- 
pathy of  the  entire  conununity  in  this,  his  hour  of 
sad  affliction. 


AsiignmeBt  of  Jostiees  ot  the  District  Sapreme 
Court. 

Tlie  assignment  of  Justices  for  the  Supreme 
Court  of  tills  District,  for  the  ensuing  year,  was 
announced  on  Friday  last,  by  the  Court  in  Oene- 
nl  Term,  as  f  oUovtb  : 


Equity  Court,  January  and  February  terms.  Jus- 
tice James :  March,  April  and  May  terms.  Justice 
Hagner ;  and  from  June  to  December,  Justice  Cox. 

Circuit  Court  No.  1,  January  and  October  terms, 
Justice  Mac  Arthur ;  May  term.  Justice  Wylie. 

Circuit  Court  No.  2,  January  term,  Justice  Cox; 
May  and  October  terms,  Justice  Hagner. 

Criminal  Court,  Mareh,  June  and  December 
terms,  #ustice  James. 

The  Probate  Court  Is  to  be  presided  over  by  the 
Justice  holding  the  Equity  Court,  as  now.  Chief 
Justice  Cartter  will  preside  in  General  Term,  where 
the  Associate  Justice  not  engaged  for  the  time 
being  will  also  sit,  each  being  unoccupied  at  some 
time.  Justice  Wylie  will,  it  is  thought,  take 
charge  of  the  District  Court,  though  no  assignment 
has  been  made  for  it. 

The  new  General  Term  Calendar,  which  contains 
127  cases,  will  have  the  Justice's  name  before  whom 
the  first  hearinii:  was  had,  at  each  ease.  This  will 
enable  assignments  to  be  made  easily  of  cases 
which  can  be  tried  by  any  two. 

The  January  term  of  the  Court  in  Banc  begins 
today,  that  of  the  Circuit  Court  on  26th  inst.,  and 
the  Equity  Court  on  the  6th. 


Jorors  for  the  Gireaic  Geort. 

The  following  Jurors  were  drawn  for  the  Clrcait 
Courts,  Nos.  1  and  2,  on  Friday  last,  the  fiist  to  be 
held  by  Judge  Mac  Arthur  and  the  latter  by  Judge 
Cox,  to  be  convened  on  Monday,  19th  instant. 

Division  No.  1. — J.  J.  Fisher,  Georgetown;  W. 
M.  Shuster,  Pa.  ave.:  Chas.  Bium,  7tli  St.;  S.  Nor- 
ment,  M  st.  ii.  w.;  M.  8.  Lowery,  Georgetown;  P. 

F.  Horning,  county ;  T.  F.  Cogan,  20th  st.  n.  w.; 
Julius  Ullie,  Pa.  ave.;  Jas.  A.  Sliaw,  13tli  st.;  G. 
VV.  Colman,  G  st.  8.  e.;  R.  O.  Uoltzinan,  10th  st. 
n.  w.;  John  E.  Cos,  Georgetown;  John  M.  Beit, 
Washington  St.;  R,  G.  Campbell,  D  st.  s.  w.;  F.  J. 
Tibbetts,  14th  st.  n.  w.;  J.  R.  Major,  7th  st.  n.  w.; 

G.  K.  Ashley,  12th  st.  n.  w.;  John  S.  Paxton,  W. 
W.  Curtis,  Georgetown  ;  J.  A.  K.  Moore,  9th  st.  n, 
w.;  D.  M.  Davis,  19th  st.  n.  w.;  C.  S.  English, 
Georgetown ;  W.  H.  Baum,  7th  st.  o.  w.;  W.  P. 
Parke,  9th  st.  n.  w.;  C.  F.  Moseby,  J.  D.  Cathell, 
(Georgetown. 

Division  No.  2.--S.  Stover,  12th  st.  n.  w.;  S.  H. 
Wimsatt,  7th  st.  s.  w.;  H.  R.  Searle,  E  st.  w.;  Jas. 
Edwards,  G  st  s.  e.;  J.  H.  Magruder,  New  York 
ave.  n.  w.;  A.  H.  Markiand,  Hamilton  House;  Thos. 
Jarvis,  9th  st.  n.  w.;  G.  B.  Harrjson,  12tli  st.  s.  e.; 
D.  Kolb,  7tli  and  E  sts.  n.  w.;  M.  H.  Robinson, 
East  Capitol  st.;  Geo.  W.  Snltz,  New  York  ave.; 
Pierce  Klingle,  couuty;  Geo.  A.  Birch,  Georgetown; 
Eugene  Lucas,  F  st.  n.  w.;  Jos.  G.  Waters,  George- 
town ;  F.  King,  Georgetown  ;  Jos.  Fearson,  George- 
town ;  J.  R.  Uarrover,  14th  st.  n.  w.;  George  B. 
McCartee,  14th  st.  n.  w. 

This  exhausted  the  box—leaving  7  vacancies  to 
be  filled — ^and  this  Is  the  first  time  it  has  occurred 
since  the  law  requiring  Jurors  to  be  drawn  has  been 
In  force. 
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COBNEUA  M.  Stewart,  Ae.^ 

V. 

John  H.  Platt,  assiqneb  in  BANKRUPTcrjr,  Ac. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 

the  Southern  District  of  New  York, 

1,  Tbe  New  York  slatnte  in  relation  to  chattel  roortsa^s 
construed.  Held:  That  a  chattel  mortgage  by  a  firm 
npon  Arm  property  it  void  a«  against  creditors*  subsequent 
purcha«er8,  and  mortgagees  in  good  faith,  unless  filed  in 
the  towns  or  cities  where  the  individual  members  of  the 
flna  respectively  reside.  It  is  not  sufficient  to  file  in  the 
town  or  city  where  the  partners  conduct  the  firm  bus- 
iness. 

2.  But  such  mortgages  are  good  as  between  the  parties  with- 
out being  filed. 

8.  A  bankrupt  caused  a  conveyance  of  real  estate  to  be 
made  to  his  wife  several  y»^rs  before  the  commencement 
of  proceedings  in  bankruptcy.  It  was  a  gift  from  liim  at 
a  lime  when  lie  had  the  right  to  make  it.  Within  the  four 
months  preceding  the  bankruptcy,  the  wife  and  husband 
conveyed  to  a  creditor  of  the  latter,  and  the  consideration 
was  credited  on  the  debt  held  by  thA  grantee  against  the 
husband.  Held,  TJiat  the  assignee  in  tMinruptoy  could 
'  not  complain  of  such  transaction,  and. the  property  was 
not  subject  to  the  general  debts  of  the  bankrupt. 

4.  Within  four  months  preceding  bankruptcy,  the  lessor  of 
a  hotel,  holding  as  security  for  rent,  sundry  chattel  mort^ 
gages,  from  the  bankrupts,  upon  the  personal  property  in 
the  hotel,  which  mortgages  were  good  an  between  the 
parties,  although  void  under  the  statute  against  creditors, 
accepted  real  estate  at  a  fair  valuation,  in  payment  of  a 
part  of  the  back  rent,  and  thereby  extinguished  bis  lien 
upon  the  mortgaged  pro|>erty.  Dy  the  terms  of  the  mort- 
gage, the  lessor,  at  the  time,  cojld  have  taken  the  mort- 
gnged  property  into  his  custody  and  sold  it  for  rent.  Held, 
That,  as  the  arrangement  was  made  in  good  faith,  with- 
out any  intention  to  defraud  or  to  give  preference  to  the 
lessor,  the  transaction  should  be  regarded  as,  in  substance 
and  effect,  an  exchange  of  securities. 

Mr.  Justice  Hablan  delivered  the  opinion  of  the 
court: 

Tliis  l8  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  tlie  Southern  District 
of  New  York,  In  a  suit  instituted  by  tlie  assignee 
In  banlcruptc)*  of  Simeon  Leland,  Warren  Leiand, 
and  Charles  Leland,  late  partners  under  the  name 
of  Simeon  Leland  &  Co.  The  latter  were  adjtid^d 
bankrupts  upon  the  petition  of  one  of  their  creditors 
filed  ou  24ih  March,  187L 

The  objects  of  the  suit,  so  far  as  they  concern  the 
appellants,  were — 

Ist.  To  obtain  the  distribution  of  a  fund  arising 
from  the  sale  of  furniture  and  other  personal  prop- 
erty in  use  in  the  Metropolitan  Hotel  In  the  city 
of  New  Totk,  at  the  commencement  of  the  pro- 
ceedings in  bankruptcy.  TiieLclands  were  lessees 
of  tliat  hotel  under  a  written  lease  from  A.  T.  Stew- 
art, dated  April  30tli,  1807.  for  a  term  of  four  years 
thereafter,  at  an  annual  rent  of  $79,186,  payable  in 
equal  monthly  Instalments.    Upon  the  property 


thus  sold  Stewart  held,  as  security  for  rent  reserved 
by  the  lease,  several  chattel  mortgages  executed  by 
the  Lelands,  the  Talidity  of  whicli  was  questioned, 
in  this  suit,  by  the  assignee  In  bankruptcy ; 

2d.  To  have  a  decree  declaring  sundry  Judg- 
ments against  the  bankrupts  within  four  months 
prior  to  the  adjudication  In  bankruptcy,  as  well  as 
certain  conveyances  of  real  estate  to  Stewart,  to 
be  invalid  under  the  provisions  of  the  bankrupt  law, 
and  as  against  the  assignee. 

Tlie  first  question  to  which  we  will  direct  our 
attention  relates  to  those  several  chattel  mortgages. 

The  district  and  circuit  courts  concurred  in 
opinion  that  they  were  not  died  in  tlie  office  de- 
signated by  the  statutes  of  New  York,  and,  upon 
that  ground,  were  ineffectual  to  give  the  security 
and  lien  contemplated  by  the  parties,  and  void  as 
against  the  assignee. 

By  tlie  laws  of  New  York  It  is  provided  that  every 
mortgage  or  conveyance,  intended  to  operate  as  a 
mortgage  of  goods  and  chattels,  which  slioold  not 
be  accompanied  by  an  immediate  delivery,  and 
followed  by  an  actual  and  continued  cliange  of  pos- 
session of  the  things  mortgaged,  should  be  abso- 
lutely void,  as  against  the  creditors  of  the  mortgagor, 
and  as  against  subsequent  purchasers  and  mort- 
gagees in  good  faith,  unless  the  mortgage,  or  a  true 
copy  thereof,  shall  be  filed  as  directed  in  the  act. 
The  statute  requires  such  mortgas(e8  to  be  filed  in 
the  town  or  city  where  the  mortgagor,  '^  if  a  resi- 
dent of  that  State,  shall  reside  at  the  time  of  the 
execution  thereof;  and  if  not  a  resident,  then  In  the 
city  or  town  where  the  property  so  mortgaged  shall 
be  at  the  time  of  the  execution  of  such  instrument.*' 
In  the. city  of  New  York,  the  mortgage  is  directed 
to  bt^  filed  in  the  office  of  tlie  register  of  said  city ; 
in  other  cities  of  tlie  State,  and  In  the  several  towns 
thereof  in  which  a  county  clerk's  office  i^  kept,  in 
such  office ;  and.  In  each  of  the  other  towns  of  the 
State,  in  the  office  of  the  town  clerk  thereof.  Reg- 
isters and  chrkaare  required  to  file  such  instru- 
ments, presented  to  them  for  that  purpose,  and 
endorse  thereon  the  time  of  receiving  same,  and 
keep  them  deposited  In  their  offices,  for  the  in- 
spection of  the  persons  interested. 

It  is  furtlier  provided  that  every  mortgage  filed 
in  pursuance  of  the  statute  shonld  cease  to  t>e  valid 
against  the  creditors  of  the  mortgagor,  or  against 
subsequent  purchasers  or  mortgagees  In  good  faith, 
after  the  expiration  of  one  year  from  the  filing  there- 
of, unless  within  thirty  days  next  preceding  the 
expiration  of  each  and  every  term  of  one  year  after 
the  filing  of  the  mortgage,  a  trae  copy  thereof, 
together  with  a  statement  exhibiting  tiie  interest 
of  the  mortgagee  in  the  property  thereby  claimed 
by  him  In  virtue  thereof,  shall  be  again  filed  in  the 
office  of  the  clerk  or  register  aforesaid,  of  the  town 
I  or  city  where  the  mortgagor  shall  then  reside* 
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The  bankrupts  resided  with  their  families  In  the 
ecHiDty  of  Westchester  at  the  respective  dates  of  the 
several  chattel  mort^a^i^,  but  the  business  of  the 
flrm  of  Simeon  Leland  &  Co.,  as  lessees  of  the  Met- 
ropoliun  Hotel,  was  carried  on  in  the  city  of  New 
York,  and  all  the  property  covered  by  the  mortji;a^8 
was  in  nse  In  that  hotel.  The  mortfiiages  were  filed 
ID  the  office  of  the  refz^ster  of  deeds  for  the  city 
and  connty  of  New  York,  and  were  not  filed  in 
the  towns  where  the  lessees,  respectively,  resided 
with  their  families.  The  contention  of  learned 
counsel  for  the  appellants  is  that  ihe  firm  was  the 
mort^a^or,  that  its  residence  or  domicile  was  In  the 
city  of  New  York,  and  that  the  manifest  object  of 
the  statute  was  met  by  filing  the  several  mortga^^s 
in  the  city  where  the  firm  carried  on  its  business. 
The  question  thus  presented  is  within  a  very  narrow 
compass,  and  is  not  free  from  difficulty.  Its  so- 
lution depends  upon  the  meaning  of  the  word  **re- 
side^*  employed  In  the  statute.  It  is  to  be  regretted 
ttiat  we  are  not  guided  by  some  direct  controlling 
adjodteation  in  the  courts  of  New  York  construing 
the  statnte  under  examination.  But  no  such  de- 
cUk>n  has  been  brought  to  our  attention.  With 
some  hesitation  we  liave  reached  the  conclusion 
that  a  chattel  mortgage,  executed  by  a  firm  upon 
firm  property.  Is  void,  under  the  New  York  statute, 
as  against  creditors,  subsequent  purchasers,  and 
mortgagees  In  good  faith,  unless  filed  in  the  city 
or  town  where  the  individual  members  of  the  firm 
severally  reside.  The  statute,  upon  its  face,  fur« 
Dishes  persaaslve  evidence  that  its  framers  intended 
to  makeasharp  distinction  between  the  place  where 
the  property  might  be  at  the  time  of  the  execution 
of  the  mortgage,  and  the  place  of  the  mortgagor's 
residence.  If  he  be  a  non-resident  of  the  State  of 
New  York,  the  mortgage  may  be  filed  in  the  town 
or  dty  where  the  property  shall  be  at  the  time  of 
the  execution  of  the  mortgage.  If  he  be  a  resident, 
then  his  residence,  not  the  actual  siiuu  of  the  prop- 
erty, governs.  If  these  Instructions  be  executed  by 
several  resident  mortgagees,  the  statute  would  seem 
to  require  that  the  mortgage  be  filed  in  the  towns 
or  cities  where  the  mortgagors,  at  tlie  time,  respeo- 
Uvely  reside. 

Some  stress  is  laid  upon  the  fact  that,  In  each  of 
the  mortgages,  the  mortgagors  are  described  as  *'ot 
tbe  city  of  New  York.*'  If  that  Is  to  be  regarded 
as  a  representation  by  them  that  their  fixed  abode 
was  In  that  city,  It  is  obvious  that  tbe  statute  de- 
signed for  the  protection  of  creditors,  subsequent 
pnrcbasers  and  mortgai^es  In  good  faith  cannot  be 
thus  defeated.  Their  righU  depend  not  apon  re- 
citals or  representations  of  the  mortgagors  as  to 
their  residence,  but  upon  the  fact  of  such  residence. 
The  actual  residence  controls  the  place  of  filing, 
otherwise  the  object  of  tbe  statute  would  be  frus- 
trated by  tbe  more  act  of  the  parties  to  the  injury 


of  those  whose  rights  were  intended  to  be  pro- 
tected. The  recital  of  the  residence  In  the  mort- 
gage '^  seems  to  be  of  no  Importance,  and  might 
for  the  matter  of  security  be  omitted  altogether.*' 
Nelson,  0.  J.,  In  Chandler  v.  Bunn,  Hill  &  Denlo, 
Sup.  168. 

A  good  deal  was  said  in  oral  argument  as  to  the 
serious  inconveniences  which  may  result  from  any 
construction  of  the  statute  that  requires  chattel 
mortgages,  executed  by  a  firm,  upon  its  property, 
to  be  filed  elsewhere  than  In  the  town  or  city  where 
the  property  is  used,  and  where  the  firm  business 
is  conducted.  On  the  other  hand,  it  is  quite  easy 
to  suggest  reasons,  of  a  cogent  character,  why.  In 
view  of  the  manifest  purpose  of  such  legislation, 
the  actual  residence  of  the  mortgagors  should  de- 
termine the  place  of  filing.  But  these  are  consid- 
erations to  be  addressed  more  properly  to  the  leg- 
islature of  New  York,  with  whom  rests  the  power 
to  make  such  alterations  as  experience  may  suggest 
to  be  necessary.  The  statute  expressly  declares 
that  a  chattel  mortgage,  not  filed  as  required  by 
Its  provisions.  Is  void  as  to  creditors  and  subsequent 
purchasers  and  mortgagees  in  good  faith ;  and  the 
circuit  justice  well  said  that  tbe  statute  had  *Mm« 
posed  a  rigid  and  unbending  condition,  to  wit,  a 
filing  in  the  place  where  the  mortgagors  actually 
reside,  as  a  preliminary  to  the  validity  of  the  mort- 
gage. Whether  this  condition  is  wise  or  not, 
whether  convenient  or  difficult  of  performance,  is 
not  for  the  courts  to  say.  The  statute  exacts  it, 
and  the  courts  must  see  that  it  Is  performed." 
Upon  this  branch  of  the  case,  therefore,  we  con- 
cur in  opinion  with  tbe  circuit  court. 

It  follows,  necessarily,  from  what  has  been  said, 
that  the  circuit  court  rightly  adjudged  that  credi- 
tors who  obtained  Judgments  and  sued  out  execu- 
tions against  the  Lelands,  previous  to  the  com- 
mencement of  bankruptcy  proceedings,  had  prior 
claims  and  liens  upon  the  proceeds  arising  from  the 
sale  of  the  property  covered  by  the  chattel  mort- 
gages. 

But  the  final  decree  in  the  circuit  court  is  erro- 
neous in  directing  the  residue  of  the  proceeds  of 
the  sale  of  the  mortgage  property,  after  satisfying 
execution  creditors,  'Ho  be  paid  to  the  assignee 
(In  bankruptcy!  for  the  purpose  of  the  trust,"  and 
in  charging  that  balance  with  the  payment  of  the 
fees  due  counsel  of  the  assignee. 

In  Yeatman  v.  Savings  Institution,  95  (J.  S.,  766, 
we  held  it  to  be  an  established  rule  that,  ^'except 
In  cases  of  attachments  against  the  property  of  the 
bankrupt  within  a  prescribed  time  preceding  tbe 
commencement  of  proceedings  In  bankruptcy,  and 
except  in  cases  where  the  disposition  of  property 
by  the  bankrupt  is  declared  by  law  to  be  fraudu- 
lent and  void,  the  assignee  takes  the  title  subject 
to  all  equities,  liens  or  Incumbrances,  whether  ere* 
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ateil  by  opcrat  ioi)  of  law  or  by  act  of  (he  bankrupt, 
which  existed  aj^aiiist  tlic  pmpcrty  In  the  hand^  of 
the  bankrupt.  Brown  v.  Ileatlicote,  1  Atk.,  IGO; 
Mitchell  V.  Wlnslow,  2  Story,  G30;  Gib.«on  v.  War- 
der, U  Wall.,  244;  Cook  V.  TuIIIp,  18  lb.,  332; 
Donaldson,  Assignee,  v.  Farwell,  03  U.  S.,  631 ; 
Jerome  v.  McCartcr,  04  lb.,  734.  Ho  takes  the 
property  in  the  »aine  ^^  plight  and  condition  **  that 
tie  bankrupt  held  it.  Winslow  v.  McLellan,  2 
Story,  402. 

The  decree  below  \»  plainly  In  contravention  of 
this  rule.  Althon^h  the  chattel  mort^a^es,  by  rea- 
son of  the  failure  to  file  them  in  the  proper  place, 
were  void  us  against  Judgement  creditors,  they  were 
valid  and  eflVctlve  as  between  the  mort^gors  and 
the  raortjjrtgee.  Lane  v.  Lntz»  1  Keyes,  213;  Wes- 
oott  V.  Dunn,  4  Dner,  110;  Smith  v.  Acker,  23 
Wend.,  670.  Suppose  the  niortt^agors  had  not 
been  adjudi^ed  bankrupts,  and  there  had  been  no 
creditors,  subsequent  purchasers  or  mort^aji^ecs  In 
good  faith  to  complain,  as  they  alone  might,  of  the 
failure  to  file  the  mortgages  in  the  towns  where  the 
mortgagors  respectively  reside.  It  could  not  be 
doubted  that  Stewart,  In  that  event,  could  have  en- 
forced a  lien  upon  the  mortgaged  property  in  satis- 
faction of  his  claim  for  rent.  Tiie  assignee  took 
the  property  subject  to  such  equities,  liens  or  In- 
cumbrances as  would  have  afl'ected  Ir.  had  no  adju- 
dicatioain  bankruptcy  been  made-  While  the  rights 
of  creditors,  whoso  executions  preceded  the  bank- 
ruptcy, were  properly  adjudg  d  to  b3  superior  to 
auy  which  passed  to  the  assignee  by  operation  of 
law,  the  balance  of  the  fund,  after  satisfying  those 
creditors,  belonged  to  the  mortgagee,  and  not  to  the 
assignee  for  the  purposes  of  his  trust.  The  latter 
representing  general  creditors,  cannot  dispute  such 
claim,  since,  had  (here  been  no  adjudication,  it 
could  not  have  been  disputed  by  the  mortgagors. 
The  assignee  can  assert,  in  behalf  of  the  general 
creditors,  no  claim  to  the  proceeds  of  the  sale  of 
that  property  which  the  bankrupts  themselves 
conhl  not  have  asserted  In  a  contest  exclusively 
between  them  and  their  mortgagee.  As  between 
the  nioitgagors  and  the  mortgagees,  the  chattel 
morigiges  were  and  are  unimpeachable  for  fraud, 
or  upon  any  other  ground  recognized  In  the  bank- 
rupt law. 

It  rcsidts  that  the  court  below  erred  In  directing 
the  fees  of  the  assijrnee^s  counsel  to  be  paid  out  of 
the  residue  of  the  fund  in  court  remaining  after  the 
claims  of  execution  crcdlcors  were  satihfied.  To 
that  balance  the  appellants  are  entitled  without 
diminution,  to  be  applied  in  payment  of  the  rent 
remaining  unpaid,  alter  crC'Hting  thereon  $43,500, 
the  agreed  valuation  of  the  real  estate  conveyed  to 
Stewart,  and  to  which  we  will  pres*  ntly  refer  in 
another  connection.  It  was  error  to  charge  that 
baUuce  with  the  payment  of  costs  or  fees  of  coun- 


sel, or  any  expe^nse  Incurred  by  the  assignee  ia 
bankruptcy  In  the  administration  of  his  trust. 

We  come  now  to  the  questions  relating  to  the 
several  conveyances  of  real  estate  made  to  Stewart 
In  January  and  February,  1871 ;  all  of  which  were 
adjudged  by  the  circuit  court  to  be  void  as  against 
the  assignee  In  bankruptcy. 

It  Is  important  to  consider  the  circumstances 
under  which  those  conveyances  were  made.  Early 
In  the  month  of  January,  1871,  commenced  a  series 
of  Interviews  between  the  lessees  and  Stewart, 
brought  about,  perhaps,  by  the  demand  of  the  lat- 
ter, through  his  agent,  for  the  settlement  of  rent 
in  arrear,  which  then  amounted  to  about  $50,000. 
The  lessees  desired  a  new  lease  at  a  reduced  rent, 
while  Stewart  Insisted  upon  the  payment,  or  a  sat- 
isfactory arrangement,  of  the  rent  due  him.  The 
former  confessed  present  inability  to  discharge  the 
Indebtedness  In  any  other  mode  than  by  convey- 
ances of  real  estate,  which  they  urged  the  latter  to 
take  at  fair  valuation  and  give  a  new  lease  at  re- 
duced rent.  The  lessees,  in  those  Interviews, 
expressed  the  utmost  confidence  that  such  an  ar- 
rangement would  relieve  them  from  all  immediate 
financial  burdens,  growing  out  of  the  hotel  busi- 
ness, and  enable  them  to  meet  promptly  thereafter 
not  only  Instalments  of  rent,  but  all  other  engage- 
ments. Stewart  finally  agreed,  for  the  accommoda- 
tion of  hi?  lepsees,  to  accept  certain  real  estate, 
offered  to  him  at  the  aggregate  price  of  $13,500,  In 
satisfaction  of  a  like  amount  of  back  rent,  and, 
necessarily.  In  extinguishment  to  that  extent  of  his 
mortgages  upon  the  furniture  and  other  property 
In  the  hotel  building.  He  also  signified  his  willing- 
ness to  renew  the  lea«e  to  the  same  parties,  at  the 
reduced  rent  of  $65,000.  In  pursuance  of  this  ar- 
rangement the  lessees,  or  some  of  them,  caused 
conveyances  to  be  made  to  Stewart  of  the  real 
estate  in  question,  onsistlng  of  a  farm  in  West- 
chester county,  and  several  houses  and  lots  in 
Crosby,  Jersey  and  Prince  streets,  in  New  York 
city. 

We  are  all  of  opinion  that  the  conveyance,  dated 
February  1,  1871,  by  Mrs.  Warren  Leland  and  her 
husband  of  the  farm  in  Westchester  county,  was 
unassailable  by  the  assignee  upon  any  ground  what- 
ever. That  property  was  a  gift  from  the  husband 
to  the  wife  at  a  time  when  his  right  to  n.ake  it  can- 
not be  disputed.  As  early  as  ISGS  It  was  distinctly 
separated  from  the  mass  of  his  property,  and  the 
title  made  to  her  for  her  benefit.  There  Is  no  proof 
that  the  conveyance  was  with  any  intention  to  de- 
fraud his  then  existing  or  future  creditors.  Of  those, 
\^hose  interests  the  assignee  in  bankruptcy  here 
represents,  or  assumes  to  represent,  none,  except 
perhaps  one,  were  creditors  of  Warren  Leland  at 
the  date  of  that  conveyance.  The  bill  alleges  that 
the  bankrupts,  or  some  of  them,  intended  to  give 
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Stewart  a  preference  over  other  creditor?,  and  to 
that  end,  it  U  chared,  Warren  Leland  caused  the 
conveyance  to  be  made  to  his  wife  of  tlie  farm  in 
queMion,  *'  owned  by  the  said  Warren  Leland,  Out 
standing  in  the  name  of  his  wife."  But  cleariy  it 
vas  not.owned  by  the  husband  after  the  execntion 
of  tbe  absolute  conveyance  of  18CS.  Her  rights, 
bf  re\80ii  of  anything  appearing;  in  this  record, 
oouKl  not  be  disturbed  by  the  husband^s  creditors 
who  became  such  after  the  execution  of  the  convey- 
ance to  her.  Slie  ciiose.  In  order  to  aid  her  lins- 
band,  or  for  other  reasons  satisfactory  to  herself,  to 
unite  with  him  in  tbe  conveyance  to  Stewart,  there- 
by rnrrendering  her  estate  for  the  benefit  of  the 
husband^s  creditor.  Suppose  she  had  not  so  done, 
and  that  the  title  had  remained  in  her  name  up  to 
tbe  time  of  the  adjudication  in  bankruptcy.  Would 
it  be  contended  for  a  moment,  that  the  assignee  in 
bankruptcy,  or  that  the  creditors  of  tbe  bankrupts, 
becoming  such  after  the  execution  of  the  convey- 
ance, could  have  subjected  that  farm  to  the  debts 
of  Warren  Leland  a^^inst  the  consent  of  his  wife  ? 
This  question  must,  in  view  of  the  evidence,  receive 
a  negative  answer,  which  shows,  conclusively,  that 
tbe  appropriation  of  the  wife's  property,  by  the 
Joint  act  of  lierself  and  husband,  to  the  payment 
of  the  debt  of  a  particular  creditor  of  the  the  lat- 
ter. Is  not  a  matter  of  which  the  assignee  in  bank- 
ruptcy or  any  subsequent  creditor  of  the  husband 
can  rightfully  complain.  The  decree  of  the  circuit 
court  declaring  the  conveyance  of  that  farm  to 
Stewart  to  be  void,  and  requiring  Mrs.  Stewart  to 
convey  to  the  assignee  In  bankruptcy,  was,  for  the 
reasons  stated,  clearly  erroneous. 

It  remains  to  consider  that  part  of  the  decree 
whk:h  declared  the  conveyance  to  Stewart  of  the 
bonaea  and  lots  on  Crosby,  Jersey,  and  Prince 
streets,  in  New  York  City,  to  be  void. 

When  those  conveyances  were  agreed  to  be  made, 
Stewart,  as  already  stated,  had  an  undisputed  claim 
for  rent  in  arrear  amounting  t%  over  $30,000.  Un- 
der tbe  provisions  of  the  mortgages,  a  default  in 
tlie  i>ayment  of  rent  having  taken  place,  Stewart 
at  the  time  the  exchange  was  determined  upon, 
could  have  taken  actual  possession  of  the  mortgaged 
property  and  sold  it  for  the  best  price  he  could 
obtain  In  satisfaction  of  his  claim  for  rent.  His 
right  to  possession  for  such  a  purpose  could  not 
have  t)een  questioned  by  any  creditor  of  the  lessees 
who  had  not,  by  previous  Judgment  and  execution, 
acquired  a  lien  upon  the  mortgage  property.  2 
Venio,  IH;  6  Duer,  99;  35  N.  Y.,  277;  7  Cowen, 
292  ;  9  Wend.,  83-4 ;  12  Wend.,  G2.  Instead  of  ex 
ercUing  that  right — a  course  which  would  have 
seriously  endangered.  If  it  had  not  utterly  destroyed, 
the  business  and  credit  of  tlie  lessees— Stewart,  at 
their  earnest  solicitation,  and  for  their  accommoda- 
tioD, accepted  r^  estate  at  a  fair  valuation  in. 


satisfaction  of  rent  due  and  unpaid,  tiiereby  sur- 
rendering and  extinguishinjr  his  lien  to  tiiat  extent 
upon  tlie  property  described  in  tlie  chuttel  mort- 
gHges.  Of  tlie  $43,500  at  which  the  real  estate  re- 
ceived by  Stewart  was  vnlne-l,  $19,500  represented 
the  farm  in  Westciiester  County,  which  we  have 
shown,  could  not  have  been  subjected  to  the  claim 
of  any  creditors  who  became  sucli  after  the  con- 
veyance to  Mrs.  Leland.  In  point  of  fact,  there- 
foie,  only  $24,000  in  value  of  real  estate,  belonging 
to  the  bankrupts,  was  received  by  Stewart,  wlille 
lie  surrendered  his  claim  and  lien  for  rent  to  the 
extent  of  $43,500.  This  was,  in  its  substance  and 
effect,  a  mere  exchange  of  secnriiies,  not  forbidden 
by  the  letter  or  the  spirit  of  the  bankrupt  law.  In 
Cook  V.  TuUin,  18  Wall.,  340,  we  said  that  ''a  fair 
exchange  of  values  may  be  made  at  an?  time,  even 
if  one  of  the  patties  to  the  transaction  be  insolvent. 
There  is  nothing  In  the  bankrupt  net,  eitlier  in  its 
language  or  object,  which  prevents  an  insolvent 
from  dealing  with  his  property,  selling  it  or  ex- 
changing it  for  other  property,  at  any  time  before 
proceedings  In  bankruptcy  are  taken  by  or  against 
him,  provided  such  dealing  be  conducted  witiiout 
any  purpose  to  defraud  or  delay  his  creditors  or  give 
preference  to  any  one,  and  does  not  impair  the 
value  of  his  estate.  An  insolvent  Is  not  bound  in 
the  misfortime  of  his  Insolvency  to  abandon  all 
dealing  with  his  property  ;  his  creditors  can  only 
complain  If  he  waste  his  estate  or  give  preference 
in  its  disposition  to  one  over  another.  His  dealing 
will  stand  if  it  leave  his  estate  in  as  good  plight 
and  condition  as  previously.  *'  Substantially  the 
same  doctrine  was  annonced  in  Clark  v.  Iselln,  21 
Wall.,  369 ;  Sawyer  v.  Turpin,  91  U.  S.,  120. 

These  principles  would  seem  to  be  decisive  of  the 
case  under  consideration.  While  there  is  6ome  con- 
flict in  the  testimony  as  to  certain  matters,  we  have 
a  strong  conviction  from  all  the  facts  and  circum- 
stances established  by  tlie  proof,  that  the  trans- 
action by  wiiich  the  real  estate,  at  a  fair  valuation, 
was  substituted  for  the  lien,  of  like  amount,  upon 
personal  property,  was  without  any  fraudulent 
purpose.  The  substitution  was  not  made  to  give 
preference  to  Stewart.  The  belief  and  liope  of 
the  bankrupts,  expressed  in  decided  terms  to  him, 
were  that  tlie  substitution  or  exchange  would  en- 
able them  to  remove  all  financial  obstacles  of  a 
serious  nature.  Tliey  induced  him,  by  earnest  rep- 
resentation, to  sliare  these  hopes.  Ue  delayed  or  ' 
forebore  the  exercise  of  the  right,  which,  at  the  com- 
mencement of  negotiations  ho  undoubtedly  had, 
of  taking  the  mortgaged  property  Into  Ids  custody, 
and  disposing  of  it  in  sat  i-f  act  ion  of  his  claim  for 
rent.  That  tlie  arrangement  In  question  did  not 
subiitantially  impair  the  value  of  the  bankrupts* 
estate  is  abundantly  clear.  His  lien,  whlcli  was 
extiuj^uished  b^  the  fiXcliangCf  exceeded,  in  value, 
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that  portion  of  the  real  estate  embraced  In  the  con- 
Teyance  to  him,  which  the  creditors  of  the  banlc- 
rupts  could  have  reached  under  their  executions. 
Reference  Is  made  to  the  fact  that  the  mort^ged 
property  brought  only  $43,469.31,  and  that  cir- 
cumstance is  relied  ui>on  to  show  that  the  exchange 
did  impair  the  estate  of  the  banlcrupts.  This  argu- 
ment proceeds  upon  the  assumption  either  that 
when  the  exchange  was  determined  upon,  he  had 
not  a  lien  upon  the  mortgaged  property,  as  between 
him  and  the  mortgagors,  or  that  if  he  had  one,  he 
would  not  liave  enforced  it  by  taking  the  property 
into  his  custody,  upon  a  refusal  of  the  lessees  to 
make  some  satisfactory  arrangement.  But  such 
assumption  is  without  support  In  the  law  or  in  the 
proof.  Besides,  the  evidence  leads  to  the  conclu- 
sion that  the  mortgage  property  sold,  at  public 
auction,  for  less  than  Its  fair  value.  While  the  wit- 
ness who  made  the  inventory  and  appraisement, 
testifies  that  it  sold  for  its  full  value,  the  auctioneer, 
who  conducted  the  sale,  testified  that  with  proper 
appliances  It  would  have  brought  fifty  per  cent, 
more.  It  is  certain  that  it  sold  for  much  less  than 
either  the  lessees  or  Stewart  at  the  time  of  their 
negotiations  supposed  it  was  worth. 

For  these  reasons  wo  are  of  opinion  that  the  court 
below  erred  in  adjudging  the  conveyances  to  Stew- 
art of  the  houses  and  lots  on  Crosby,  Jersey,  and 
Prince  streets  in  New  York  to  be  void,  requiring 
Hrs.  Stewart  to  convey  the  same  to  the  assignee  in 
bankruptcy,  and  declaring  his  estate  liable  for  the 
rents  and  profits  of  same. 

The  decree  below  is  reversed,  with  directions  to 
enter  a  decree  in  conformity  with  this  opinion. 

WLmtmm  of  Iiit«r«ii. 

Chaslbb  H.  Holdbn,  Appellant, 

Thb  Fbsedxan's  S  avinob  and  Tbust  Co.  bt  al. 

Appeal  frtm  (he  Supreme  Court  Distrid  of  Columbia. 

If  paytneDt  of  a  note  be  not  made  when  due.  there  t«  a  breach 
of  contract  and  the  creditor  t«  entitled  to  damaces,  of  which 
tbe  law  llxee  the  amount  aooordlnc  to  the  standard  ap. 
plied  in  all  inch  casee.  It  Is  the  legal  rate  of  interest 
where  the  parties  have  acreed  upon  no  other.  In  the 
absence  of  a  stipulation  that  the  contract  rate  should  con- 
tinue, no  such  intendment  can  be  inferred. 

Mr.  Joatloe  Swatnb  delivered  the  opinion  of 
the  Court: 

This  record  presents  no  ground  lor  controversy, 
as  to  the  facts,  and  only  one  legal  point  that  re- 
quires consideration.  But  for  the  Importance  of 
that  point  as  a  matter  of  local  law,  we  should  dis- 
pose  of  the  case  without  a  formal  opinion. 

On  the  13th  of  October,  1870,  at  the  city  of  Wash- 
ington, Charles  H.  Holden,  the  appellant,  made  his 
promissory  note  of  that  date  to  John  B.  Wheeler, 
or  order,  for  five  thoqsand  clollarsY  payable  four 


years  from  date,  at  the  Bank  of  Washington,  with 
interest  at  the  rate  of  ten  per  oent.,  payable  semf- 
annually.     On    the   same   day   he   executed     to 
David  L.  Eaton  a  deed  of  trust  of  certain  property 
in  the  city  of  Washington,  to  secure  the  payment 
of  the  principal  and  interest  of  the  note  as  they 
should    respectively  fall   due.     On    the   19th     of 
October,  1870,  "Wheeler  endorsed  and  delivered  the 
note  to  the  appellee,  Talbot,  who  paid  him  at  the 
time,  as  the  consideration  of  the  transfer,  tlie  sura 
of  $5,000.    Talbot  thereupon  became  a  bona  Jide 
holder  of  the  instrument.    On  the  28th  of  July, 
1873,  he  executed  to  his  co-appellee — the  Savini^s 
and  Trust  Company — bis  promissory  note  for  $1,500, 
payable  at  ninety  days,  and  pledged  the  note  of 
Holden  as  collateral  security.    Talbot^s  note  is  still 
unpaid.    The  Interest  on  Holden's  note  was  paid 
up  to  the  13th  of  April,  1873,  and  $75  on  account 
of  interest  was  paid  subsequently.    The  principal 
and  the  residue  of  the  Interest  are  unpaid.    Eaton, 
the  trustee  In  the  deed  of  trust,  died  on  the  13th  of 
February,  1873.    On  the  30th  of  September,  1871, 
Holden  conveyed  the  trust  premises  to  John  Ches- 
ter, one  of  the  defendants.    This  bill  was  filed  on 
the  18th  of  November,  1874.    It  prayed  that    a 
trustee  should  be  appointed  In  place  of  Eaton ;  that 
the  successor  so  appointed  should  be  directed  to 
execute  the  trust,  and  for  general  relief.    The  court 
l>elow  found,  among  other  things,  that  Holden  was 
Indebted  to  Talbot  on  the  note  in  the  sum  of  $5,000, 
*'  with  interest  thereon  at  the  rate  of  ten  per  cent, 
per  annum  from  the  13th  of  April,  1873,  less  the 
sum  of  seventy-five  dollars,**  and  that  the  Savings 
and  Trust  Company  had  a  lien  on  the  debt  for 
$1,500,  and  interest  from  April  13th,*1875.    It  was 
decreed  that  a  new  trustee  should  be,  and  he  was 
thereby,  appointed,  and  that  in  default  of  payment 
of  the  amount  due  from  Holden,  and  the  costs,  the 
trustee  should  proceed  to  sell  the  premises  described 
in  the  deed  of  trust,  ^.    From  this  decree  Holden 
appealed  to  this  court. 

.  The  note  of  Holden,  including  days  of  grace, 
matured  on  the  16th  of  October,  1874.  Up  to  tiiat 
time  there  can  be  no  doubt  that  the  rate  of  interest 
to  be  paid  was  that  called  for  by  the  note.  But 
what  is  the  rate  chargeable  thereafter  ?  The  court 
below  allowed  continuously  the  rate  expressed  In 
the  note.  Was  this  correct  ?  This  is  the  question 
we  are  called  upon  to  decide. 

The  subject  of  interest  in  its  historical  aspect  was 
considered  by  this  court  In  National  Bank  of  the 
Commonwealth  v.  Mechanic's  National  Bank,  94 
U.  S.,  437. 

The  statutory  provisions  relating  to  interest  in 
the  District  of  Columbia  are  as  follows  : 

(1)  The  rate  of  six  per  cent,  per  annum  is  allowed 
upon  all  moneys  dae,  where  there  is  no  contract 
open  ^  tnbjeot. 
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P)  Parties  may  stipulate  In  writing^  for  ten  per 
eeiit.  per  annam  or  any  less  rate. 

(3)  If  more  than  ten  per  cent.  Is  taken  upon  any 
&>ntract«all  the  In  t'^rest  received  may  be  recovered 
back,  if  it  be  sued  for  within  a  year. 

The  rule  heretofore  applied  by  this  court,  under 
the  circumstances  of  this  case,  has  been  to  ^ive  the 
extract  rate  up  to  the  maturity  of  the  contract, 
aod  thereafter  the  rate  prescribed  for  cases  where 
the  parties  themselves  have  fixed  no  rate.  Brewdter 
V.  Wakefield,  22  How.,  118;  Bernhizel  v.  Furman, 
23  Wall.,  170.  Where  a  different  rule  Ims  been 
established  it  ^overnp,  of  course,  in  that  locality. 
The  question  is  always  one  of  local  law. 

This  subject  was  fully  examined  In  tlie  recent 
esse  in  this  court,  of  Cromwell  v.  County  of  8ac, 
M  U.  S.,  351.  We  need  not  go  over  the  same 
^und  again. 

Here  the  agreement  of  the  parties  extends  no 
further  than  to  the  time  fixed  for  the  payment  of 
the  principal.  As  to  everthing  beyond  that  it  is 
lilent.  If  payment  be  not  made  when  the  money 
becomes  due,  there  U  a  breach  of  the  contract  and 
ttie  alitor  is  entitled  to  damages.  Wlicre  none 
has  been  agreed  upon,  the  law  fixes  the  amount 
according  to  the  standard  applied  In  all  &uch  cases. 
It  is  the  legal  rate  of  interest  where  the  parties  have 
agreed  upon  none.  If  the  parties  meant  that  the 
oootrtct  rate  should  continue,  it  would  have  been 
easy  to  say  so.  In  the  absence  of  a  stipulation  such 
an  intendment  cannot  be  Inferred.  The  analogies 
relied  upon  to  support  a  different  view  are  obviously 
distinguishable  from  the  case  In  hand. 

The  decree  will  be  altered  according  to  these 
viewf. 

It  appears  that  since  this  appeal  was  taken, 
Thomas  J.  D.  Fuller,  Esq.,  the  trustee  appointed 
hi  place  of  Eaton,  has  also  died.  Another  trustee 
in  bis  stead  will  be  appointed  here. 

As  modified  in  these  two  particulars  the  decree 
will  be  affirmed  and  remitted  to  the  court  below  for 
exeeutk>o. 


Supreme  Court  of  Iowa, 

T.  C.  Femn  v.  Wm.  H.  Phelan,  Garnsbee,  ete 

Appeal  from  Harrison  Circuit  Court. 

L  puty  has  a  right  to  bare  a  garnishee  appear  and  snhmit 
to  an  examination ;  and  where,  npon  service,  a  garnishee 
iaOed  to  appear,  bnt  in  lien  thereof  filed  a  sworn  answer 
denying  all  indebtedness,  or  that  he  had  any  property  nn* 
der  his  eontrol  belonging  to  defendant,  held,  that  the 
same  was  properly  stricken  out,  and  he  not.hnTlng  ap- 
ptared  or  oJBTered  to  appear  at  any  time  for  examination 
ptelntiff  was  enittled  to  Judgment. 

The  garnishee  filed  an  answer,  duly  sworn  to, 
ititiDg  that  be  Is  not  in  any  way  indebted  %o  t)ie 


defendant,  P.  D.  Mickel,  and  does  not  owe  him  any 
money  or  property  now  due  or  to  become  due,  and 
did  not  at  the  time  of  the  service  of  the  garnishee 
proceeding ;  that  he  has  not^,  and  at  the  time  of  the 
service  of  the  garnishment  had  not,  in  liis  posses- 
sion or  under  his  control  any  property,  rlgiits  or 
credits  of  said  Miekel,  and  tiiat  he  does  not  know 
of  any  debts  owing  to  said  Mickel,  or  any  property, 
rights  or  credits  belonging  to  him,  and  now  in  the 
possession  or  under  control  of  others.  Afterwards 
he  filed  a  motion  to  be  discharged  upon  his  an- 
swer. 

The  plaintiff  then  filed  a  motion  to  strike  the 
garnisiiee^s  answer  from  the  flle^  and  for  Judg- 
ment, and  as  grounds  of  such  motion,  he  stated 
that  the  garnishee  was  duly  served  witli  written 
notice,  and  was  paid  his  fee  in  advance,  and  by  no- 
tice was  required  to  appear  in  pennon,  on  the  first 
day  of  the  term,  and  to  answer  such  quej^tions  as 
might  be  propounded  to  liim  ;  that  he  lias  failed  to 
appear  in  person,  as  the  statute  required,  and  that 
he  is  in  default  by  reason  thereof. 

Tlie  motion  of  the  garnishee  to  be  dlfKsharged, 
and  the  motion  of  the  plaintlflf  to  strike  from  tlie 
files  the  garnishee's  answer,  and  for  Judgment^ 
coming  on  to  be  heard,  the  court  overruled  thegar- 
nl^iiee's  motion,  and  sustained  the  motion  of  the 
plaintiff  to  strike  tlie  garnishee's  answer  from  the 
riles,  and  reserved  the  plalntifi^s  motion  for  Judg- 
ment, and  allowed  the  garnishee  to  make  a  show- 
ing  in  excuse  for  his  failure  to  appear  in  person. 
For  such  excuse  the  garnishee  showed  that  before 
the  commencement  of  the  term  he  removed  to  Chi- 
cago, where  he  still  resides ;  that  before  removing 
he  took  the  advice  of  his  attorney,  who  informed 
and  advised  him  that  he  could  file  an  answer  in 
writing,  which  would  obviate  the  necessity  of  his 
personal  attendance,  and  tliat  he  relied  upon  such 
information  and  advice.  The  court  held  the  ex- 
cuse to  be  insuflScient,  and  rendered  Judgment 
against  him  for  the  full  amount  of  the  debt,  to  all 
which  rulings  the  garnishee  excepted,  and  he  now 
appeals. 

Adams,  J.  It  is  the  right  of  the  garnishing  credi- 
tor to  personally  examine  the  garnisliee.  Whether 
upon  a  proper  notice  and  showing,  he  may  cause 
his  answer  to  be  taken  before  a  person  authorized 
to  take  depositions,  we  need  not  determine,  as  such 
question  does  not  arise.  The  garnishee's  answer, 
we  think,  was  properly  stricken  from  the  files.  If, 
when  that  was  done,  the  garnishee  had  appeared 
and  offered  to  submit  to  an  examination,  altiiongh 
not  upon  the  first  day  of  the  term,  it  would  have 
been  improper  to  render  Judgment  against  him  as 
for  default.  But  no  such  appearance  appears  to 
have  been  made  at  any  time.  The  plaintiff,  there* 
lore,  was  entitled  to  ^odgmentt    Code,  $  2979. 

Affirmed^  '  ^^^  | 
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Blflit  »r  SnrMjr  to  C«BtrlbnU»ii. 

A  surety  on  a  note  who  has  paid  the  debt  may 
bring  an  action  for  contribution  witliout  showing 
tbat  the  principal  is  unable  to  respond  and  without 
giving  notice  of  payment  or  demanding  contribu- 
tion before  the  commencement  of  the  action.  The 
court  say  :  The  obligation  rests  upon  tlie  principle 
of  equity,  which  courts  of  law  will  enforce — that 
when  two  persons  are  subject  to  a  common  burden, 
it  shall  be  borne  equally  between  them.  As  was 
said  by  Hr.  Justice  Jackson,  in  Bachelder  v.  Fislce, 
17  Mass.,  467  :  **  Indeed,  it  is  difficult  to  conceive 
of  a  right  in  one  party,  founded  on  the  fixed  prin- 
ciples of  justice,  and  recognized  by  the  law  of  the 
land,  which  does  not  involve  a  corresponding  obli- 
gation, on  the  other  party,  and  a  legal  obligation 
is  a  sufficient  ground  of  an  implied  promise.'*  The 
usual  form  of  action  for  enforcing  contribution  is 
assumpsit  for  money  paid  to  the  use  of  the  co-secur- 
ity. We  see  nothing  in  the  nature  of  the  ground 
of  the  implied  promise,  nor  the  principle  from 
which  it  is  inferred,  nor  the  foi  m  of  action,  which 
tend  to  the  conclusion  that  the  promise  of  the  co- 
surety is  conditional,  or  that  his  obligation  is  collat- 
eral to  that  of  the  principal ;  but,  on  the  contrary, 
it  bears  all  the  features  of  a  primary  liability 
Certain  cases  holding  the  opposite  doctrinO&ve* 
been  brought  to  our  notice,  among  which  arc  Pear- 
son V.  Duckham,  3  LIttell,  385,  and  other  cases  in 
Kentucky,  decided  upon  the  authority  of  that  case. 
The  above  case  was  reviewed  in  Roberts  v.  Adams, 
6  Port.,  3G1,  and  the  grounds  upon  which  it  is  made 
to  rest  are  entirely  overthrown.  And  there  are 
many  cases  from  the  courts  of  the  several  States 
to  the  eflect  that  the  liability  of  the  co-surety  for 
contribution  is  primary,  and  not  conditional  upon 
the  inability  of  the  surety  to  recover  the  money 
from  the  principal;  and  as  there  are  no  cases 
to  tbe  contrary  in  this  court,  we  hold  that  those 
cases  place  the  liability  of  the  co-surety  on  its 
proper  grounds,  and  assign  to  it  its  proper  charac 
ter.  See  Bachelder  v.  Fisk,  17  Mass.,  464 ;  Sloo  v. 
Pool,  16  111.,  47 ;  Goodall  v.  Wentworth,  20  Me., 
322 ;  Odlin  v.  Greenleaf,  3  N.  H.,  270 ;  1  W.  &  T. 
Lead.  Cases  in  Equity,  note  to  Bering  v.  Earl  of 
Winchelsea,  184 ;  1  Pars,  on  Con.,  31.  The  nature 
of  the  liability  of  the  co-surety  to  tlie  surety  who 
satisfies  the  principal  obligation,  is  such  that  no 
notice  or  satisfaction  or  demand  for  contribution  is 
required.    Chaffee  v.  Jones.  19  Pick.,  260. 


In  State  vs.  Hicbling,  the  Supreme  Court  of  New 
Jersey  held  that  a  conspiracy  to  slander  by  impu- 
tation of  crime  is  indicublc,  and  that  it  is  not 
necessary  that  the  charge  should  Oe  so  specific  as 
to  subject  tlie  object  of  tbe  conspiracy  to  criminal 
proceedings. 


WalT«r  of  ]|«B«flS  ^r  Ez^mpUoii  IiAirs. 

The  Supreme  Court  of  Iowa,  in  Fejavary  v. 
Broesch,  say  :  It  has  been  held  that  tlie  waiver  of 
the  benefit  of  the  exemption  laws,  in  a  promissory 
note,  was  against  public  policy  and  void.  Curtis 
V.  O^Brien  et  al.,  20  Iowa,  376.  Does  the  case  at 
bar  come  within  the  rule  established  in  that  case? 
We  think  not.  In  the  cited  case  the  contract  wai 
executory,  and  this  court  refused  to  enforce  it  be- 
cause such  a  waiver  is  not  recognized  by  statute, 
and  was  against  public  policy ;  but  the  statute  does 
recognize  the  validity  of  a  mortgage  on  property 
wliich  is  exefDpt  from  execution.  The  validity  of 
such  a  mortgage  has  never  been  doubted,  nor  is  it 
material  tliat  the  property  mortgaged  was  not  in 
existence  at  the  time  it  was  executed.  Whatever 
doubts  there  may  have  been  on  this  subject,  were 
settled  in  this  State  in  Scharfenburg  v.  Bishop,  35 
Iowa,  60. 

The  same  principle  was  recognized  in  Brown  v. 
Allen,  id.,  306.  Technically,  it  is  said  the  instru- 
ment in  this  case  cannot  be  regarded  as  a  mort- 
gage, because  it  does  not  contain  a  grant  or  con- 
veyance of  the  property ;  but  clearly,  it  creates  a 
lien  or  equitable  diarge,  and  the  right  of  a  party 
to  execute  it,  and  its  validity  must  depend  on  the 
same  principle  as  a  mortgage.  What  does  it  mat- 
ter what  tills  instrument  Is  called  P  The  substan- 
tial right  created  is  the  same  as  a  mortgage.  Why 
may  not  the  one  be  executed  as  well  as  the  other? 
The  validity  of  the  lien  should  be  recognized  In  tiie 
one  case  as  in  the  other.  Both  may  be  executed 
by  a  party  capable  of  contracting  on  a  sufficient 
consideration,  and  for  a  lawful  purpose.  There  Is 
no  essential  difference  between  a  mortgage  and  the 
instrument  in  question,  unless  it  be  in  tiie  mode  of 
enforcement;  but  this  does  not  touch  or  affect  the 
question  of  power  or  validity  of  either  instrument 
when  executed.  Such  Instruments  as  tl:at  in  the 
present  case  have  been  upheld  In  Everman  &  Co. 
V.  Robb,  52  Miss.,  653 ;  McCaffrey  v.  WodIn,  65  N. 
Y.,  459,  and  Butt  v.  Ellett,  19  Wall.,  545.  The 
motion  to  discharge  the  property  was  not  based  on 
the  ground  that  the  plaintiff  had  not  proceeded  in 
the  proper  manner.  It  cannot  be  made  iiere  for 
tiie  first  time.  We  must  not  be  understood  as  In- 
timating it  would  have  prevailed  if  the  objection 
had  been  made  below. 


SwiNDLlNaTHBLAWTEBS.— A  short  timcsiuce 
an  Iowa  man  died.  He  was  very  wealthy  and  left 
three  sons,  his  only  heirs,  and  would  you  believe  it, 
the  ungrateful  boys  got  together  and  ran  away  with 
all  the  property  before  the  lawyers  could  get  at  it 
and  divide  it  with  each  other.  There  is  so  much 
sordid,  mean,  grasping  selfishness  iu  this  world, 
tl:at  sometimes  it  is  enough  to  discourage  a  good 
lawyer. 
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l^lnt  or  JTolnt  and  Several. 

An  important  distinction,  on  which  some  confu- 
sion exists  in  the  authorities,  is  cleared  up  by  the 
opinions  In  the  House  of  Lords,  in  Kendall  v. 
Hamilton,  28  Weekly  R.,  97. 

Lord  Cairns  said  :  No  doubt  in  many  cases  and 
text  booikS  wc  find  the  expression  that  a  partner- 
ship debt  is  in  equity  joint  and  several ;  but  that 
is  a  compendious  expression,  and  must  be  inter- 
preted with  reference  to  wliat  were  the  functions 
of  a  court  of  equity  as  to  partnership  debts.  The 
only  interposition  of  the  court  with  regard  to  such 
debts  took  place  in  tiio  administration  of  the  assets 
either  of  the  partnership  or  of  a  deceased  partner. 
When  a  member  of  a  partnership  died,  the  debts 
became  in  the  eye  of  a  court  of  law  the  debts  of 
the  Eurrtyors ;  but  on  the  other  hand  tlie  survivors 
bad  in  a  court  of  equity  the  right  to  say,  as  against 
the  estate  of  the  deceased  partner,  ttiat  his  repre- 
sentatives should  not  withdraw  any  part  of  the 
partnership  property  until  all  the  debts  were  paid 
or  provided  for.  If  a  court  of  equity  were  admin- 
istering the  assets  of  a  deceased  partner,  it  would 
ascertain  his  liabilities  to  that  partnership,  and  for 
this  purpose  it  would  ascertain  the  debts  due  from 
the  firm  at  the  time  of  Ids  death.  From  this  the 
transition  was  easy  to  giving  the  creditors  of  the 
partnership  a  direct  right,  through  the  surviving 
partners,  of  coming:  for  payment  against  the  assets 
of  the  deceased  partner ;  and  from  tills  again  the 
transition  was  easy  to  tiie  expression  that  partner- 
ship debts,  in  the  viewof  a  court  of  equity,  are  Joint 
and  several,  not  meaning  that  tiie  court  altered  a 
legal  contract,  but  that  in  order,  before  distributing 
assets,  to  administer  all  tlie  equities  existing  with 
regard  to  them,  the  court  would  go  behind  the  legal 
doctrine  that  a  partnership  debt  survives  against 
the  surviving  partners  only,  and  would  give  the 
creditors  the  benefit  of  the  equity  which  the  sur- 
viving partners  might  have  insisted  upon. 

Lord  Selborne  added  :  The  rule  arises  only  upon 
death;  the  partnership  is  dissolved  thereby,  but  in 
eqnity  it  is  taken  to  be  still  subsisting  for  every 
purpose  of  liquidation,  just  as  if  it  had  been  dis- 
solved inter  vivos,  and  the  creditors  are  taicen  to  be 
still  creditors  of  the  partnership.  Thus  what  was 
before  joint  becomes  several  by  the  dissolution  of 
the  partnership,  and  by  the  exclusion  in  equity  of 
the  survivorship  which  exists  at  law ;  and  althougti, 
when  the  rule  was  first  established,  tiiere  might 
have  been  a  doubt  whetiier  it  did  not  give  creditors 
rights  for  wiiich  they  bad  never  contracted,  there 
could  be  no  doubt,  after  the  rule  had  once  become 
settled,  that  the  rights  resulting  from  it  were  neces- 
sarily implied  in  all  subsequent  onerous  contracts 
by  partners.  It  is  only  for  this  purpose,  and  only 
by  the  operation  of  death,  that  such  contract  can 
be  fiiUd  to  be  Joint  and  several  in  equity. 


RECEBTT  DEriSIONA. 

Vested  remaind«r.— Tlie  test  as  to  whether  a  re- 
mainder under  a  devise  shall  become  vested  or  not 
has  been  made  dependent  upon  the  fact  whether 
the  person  or  persons  to  whom  it  may  be  devised 
could  have  the  right  to  enter  at  once  into  its  pos- 
session and  enjoyment  upon  the  decease  of  the  life 
tenant. 

D.  devised  a  life  estate  to  K.,  remainder  ^^  to  her 
children  and  lawful  heirs.**  The  children  of  K. 
were  in  being  when  the  life  estate  took  effect  by 
ttie  decease  of  D.  But  they  died  unmarried  and 
intestate  during  the  life  of  their  mother,  who  de- 
vised by  her  will  all  her  interest  to  the  property  in 
question  to  plaintiff.  Held^  The  children  of  K. 
tooic  a  vested  remainder  in  the  real  estate  devised 
by  the  will  of  D.,  and  dying  without  issue,  the  real 
estate  descended  under  the  statute  to  their  mother, 
who  had  power  to  devise  it.  [Drake  v.  Lawrence. 
N.  Y.  Sup.  Ct.  Gen.  T.    1st.  Dept.    Nov.,  1879.1 

Insurance :  Contract ;  further  insurance ;  powers  of 
agents* — 1.  It  would  be  unreasonable  to  charge  a 
party  insured  with  notice  of  tlie  precise  character 
and  limits  of  tlie  agents  authority  merely  because 
he  knew  that  the  agent  forwarded  the  application 
for  approval. 

2.  In  this  case  the  agents  must  be  regarded  as  the 
general  agents  of  the  defendant  company ;  as  agents 
having  power  to  contract  for  the  company  ;  and 
tlieir  consent  or  the  consent  of  either  of  them  to 
further  insurance  is  binding  upon  the  company 
and  operates  as  a  waiver  of  the  stipulation  in  tlie 
policy  concerning  the  manner  in  wliicli  consent  to 
further  insurance  sliould  be  given.  And  acts  m 
pais  of  cither  agent  whicli  would  estop  the  agent 
were  he  the  principal,  will  in  lil^e  manner  estop  their 
principal,  the  insurance  company,  from  claiming  a 
forfeiture  of  the  policy  under  the  stipulation  that 
the  policy  should  be  void  If  otlier  insurance  should 
be  obtained  without  the  written  consent  of  the 
secretary  endorsed  thereon.  [American  Ins.  Co. 
V.  Callatln  et  al.    Sup.  Ct.,  Wis.    Oec.  16,  1870.] 

JSTt^ictenctf,— Expert  testimony  is  not  proper  or 
competent  upon  a  matter  within  the  ordinary 
range  of  human  experience. 

Where  the  preliminary  examination  shows  that 
the  expert  has  not  had  experience  with  respect  to 
the  matter  about  which  he  is  proposed  to  be  ques- 
tioned, his  testimony  afterwards  upon  such  matter 
is  incompetent.  [Smith  v.  The  People.  N.  Y. 
Sup.  Ct.    Gen.  Term.   First  Dept.'  Nov.  6, 1879.) 

1.  /Sfto^em^.— Appellee  leased  a  lot  of  F.  for  a 
term  of  years,  who  erected  a  dwelling  house  and 
siiop  thereon.  F.  afterwards  abandoned  his  family, 
and  his  wife  leased  the  house  to  appellants,  who 
now  reside  there.  The  rent  being  unpaid,  appellee 
levied  a  distress  warrant  upon  the  buildiugSf  and 
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caused  them  to  be  sold,  herself  becoming  the  pur- 
chaser. She  then  brought  forcible  detainer  against 
the  tenants  for  possession. 

2.  Forcible  detainer:  Lies  ouly  for  real  property," 
The  action  of  forcible  detainer  is  maintained  only 
where  the  plaintiff  seeks  to  obtain  possession  of 
r^al  property.  If  tlie  house  in  question  Is  personal 
property,  tliis  action  will  not  lie. 

3.  Distress  for  rent:  Only  on  personal  propeiiy : 
presumption  as  to  Tiouse.^A  distress  warrant  can 
only  be  levied  upon  Xhe  personal  property  of  the 
tenant.  A  dwelling  house  is ^n'ma  facie  real  prop- 
erty, and  in  the  absence  of  any  agreement  chang- 
ing its  character  it  will  be  so  held.  This  being 
presumed,  U  was  not  subject  to  distress  for  rent, 
and  appellee  acquired  no  rights  under  that  proceed- 
ing. [Kasting  et  al.  v.  Keobane.  Appellate  Ct. 
111.) 

Tender  and.  vendee  :  Representations  at  time  of  sale; 
belief  of  the  vendor  immaterial  where  statements  oper- 
ate as  an  inducement  ;  conditional  verdict  improper  in 
^ectment  on  a  mortgage. — In  a  sale  of  stock,  lease 
and  fixtures  of  a  drug  store,  the  vendor  put  a  value 
upon  the  whole  concern  which  the  vendee,  who  had 
had  no  experience  in  the  drug  business,  relying 
upon  the  truth  of  the  vendor's  statement,  agi-eeil 
to  pay.  In  an  ejectment  upon  a  mortgage  given 
to  secure  part  of  the  purchase  money, 

Eeld^  That  the  belief  of  the  vendor  that  the 
statements  made  by  him  were  true  would  not  pre- 
vent the  vendee  from  setting  up  the  falsity  of 
such  statements  as  a  defense,  for  the  vendee  was 
no  less  deceived,  and  the  vendor,  if  he  chose  to 
allow  the  vendee  to  contract  on  the  faith  of  such 
statements,  was  bound  to  know  that  they  were 
true. 

Heldy  also,  that  a  conditional  verdict  is  improper 
in  an  ejectment  upon  a  mortgage.  [Bower  v.  Fenn 
and  Wife.    Sup.  Ct.  of  Pa.] 

Malicious  prosecution, — ^While  tlie  malice  neces- 
sary to  the  rlght^of  recovery  may  not  be  deduced 
as  a  necessary  legal  conclusion  from  a  ihere  act,  Ir- 
respective of  the  Haotive  with  which  it  was  done, 
yet  any  motive  other  than  that  of  instituting  the 
prosecution  for  tlie  purpose  of  bringing  the  party 
to  justice,  is  a  malicious  motive  on  the  part  of  the 
person  who  acts  under  the  influence  of  it. 

If  an  action  is  instituted  upon  weak  and  un- 
substantial grounds,  for  purposes  of  annoyance,  or 
of  frightening  and  coercing  the  party  prosecuted 
into  the  settlement,  or  demand  the  surrender  of 
goods,  or  for  the  accomplishment  of  any  other  ob- 
ject, aside  from  the  apparent  object  of  the  prose- 
cution and  the  vindication  of  public  justice,  the 
party  who  puts  the  criminal  law  in  motion  under 
such  circumstances  lays  himself  open  to  the  charge 
of  behig  actuated  by  malice. 


What  does  or  does  not  amount  to  probable  cause 
is  not  one  to  be  submitted  to  the  finding  and  con- 
clusion of  the  jury.  It  is  for  the  court  to  determine 
whether  upon  the  facts  so  found  there  be  probable 
cause  or  the  want  of  it. 

Probable  cause  is  a  reasonable  ground  of  suspi- 
cion, supported  by  circumstances  sufficiently  strong 
in  theuK«elves  to  warrant  a  cautious  man  in  believ- 
ing that  tiie  accused  was  'guilty.  [John  T.  Johns 
V.  John  Marsh.  Ct.  of  Appls.  of  Md.  April  Term, 
1879.J 


Sand  gjipartmiint 


Furnished  by  Willis  Drummokd,  Jr. 

Hiueral  I«andii  not  SabJ«ct  to  Disposal  an  Affrl- 
enltaral  I«and«. 

Smith  Scxmjin  v,  Charles  B.  Culver  et  al. 

1  Under  eeciion  2318  of  the  Revised  Statutes,  "all  lands ral- 
uable  for  mineral "  are  reserved  from  sale,  except  as  oth- 
erwise expressly  directed  bylaw;  and  whether  any  cer^ 
tain  lands  are  mineral  or  afi:ricultn,ral  in  character  is  a 
quesUon  of  fact  fo  be  determined  by  proofs,  It  being  imma- 
terial that  the  lands  had  been  borne  on  the  official  records, 
and  sold  by  the  district  officers,  as  agricultural. 

2.  While  the  right  to  a  patent  is  equivalent  to  a  patent  is. 
sued,  yet  the  put  chase  of  lands  contain  ing  minerals  under 
laws  governing  the  sale  of  agrieuUuraX  lands  does  not  vest 
any  rights  whatever  in  the  purchaser,  for  mineral  lands 
are  reserved  from  sale  ;  and  if  no  right  to  a  patent  exist, 
none  can  leg&lly  issue. 

Department  op  the  Interior, 
Washington,  December  22,  1879. 

Sir  :  I  have  considered  the  case  of  Smith  Sco^in 
V.  Charles  E.  Culver  and  Luclnda  Coffman,  involv- 
\x\%  the  mineral  or  non-mineral  character  of  the 
W.  \  section  29,  and  all  of  section  30,  Town.  2  S., 
Range  83  \V.,  Camden,  Arlcansas,  on  appeal  from 
your  decision  of  June  23, 1879,  iiolding  said  tracts 
to  be  mineral,  except  as  to  the  tracts  covered  by 
the  homestead  entry  of  Mrs.  Coffman,  and  as  to 
these,  requiring  her  when  she  malces  final  proof,  to 
notify  all  persons  alleginjj  such  tracts  to  be  min- 
eral, that  they  may  appear  and  establish  the  facts. 

It  appears  that  the  tracts  named  are  embraced  ia 
the  private  entry  of  said  Culver,  made  April  19, 
1878,  and  that  the  N.  E.  J  of  section  29,  is  covered 
by  the  iiomestead  entry  of  Mrs.  Coffman,  made 
December  11,  1872. 

The  plats  of  survey  of  this  township  showing  it 
to  be  agricultural  land,  were  approved  in  January, 
1845,  and  the  land  therein  w  is  offered  at  public 
sale  in  August  of  tlie  same  year.  That  not  sold 
continued  for  sale  at  private  entry,  until  the  act  of 
Congress  of  June  21,  1860,  which  required  the  pub- 
lic lands  in  the  State  of  Arkansas  to  be  sold  under 
the  homestead  law  only. 

This  act  was  repealed  by  that  of  Jane  22, 18T6 
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and  the  lands  in  question  were  again  ottered  at 
public  sale  (Proclamation,  No.  828),  on  February 
4, 1878,  and  those  remaining  unsold  were  again  of- 
fered for  sale  at  private  entry.  On  April  19, 1878, 
CaWer  made  such  entry  of  the  lands  in  question 
(with  others)  by  payment  of  casli,  and  received  the 
usual  receipt  and  certificate  of  purchase  from  the 
local  officers.  On  June  12, 1878,  these  officers  for- 
warded to  you  the  sworn  statement  of  Smith  Scogin, 
deputy  U.  S.  mineral  surveyor,  under  date  of  May 
15th  preceding  to  the  effect  that,  In  the  latter  part 
of  April  pntceding,  he  was  called  upon  to  survey 
one  or  mora  mineral  claims  in  said  sections,  whicli 
he  did,  .'and  that  said  sections  were  mineral  in 
character,  and  that  miners  had  been  prospecting 
and  working  the  same  for  several  montlis. 

Tou  thereupon  ordered  an  investigation  touching 
the  character  of  said  sections,  and  tlie  hearing  was 
held  in  the  following  months  of  July  and  August. 
Tlie  testimony  shows  that  these  sections  are  situate 
in  a  broken  and  hiiiy  country ;  that  they  are  of 
little  or  no  value  for  agricultural  purpose ;  and  that 
there  never  have  been  but  two  agricultural  settle- 
ments on  them,  one  of  which  has  ^'  gone  to  waste,'* 
and  the  other,  that  of  Mrs.  Coffman,  has  a  cultiva- 
tion of  eight  of  more  acres,  confined  to  a  branch 
bottom. 

Section  2318  Revised  Statutes  provides  that  ''  In 
all  cases  lands  valuable  for  mineral  shall  be  re- 
served from  sale,  except  as  otherwise  expressly  di- 
rected by  law." 

Whether  or  not  the  lands  entered  by  Culver  were 
such  lands,  is  a  question  of  fact  to  be  determined 
by  proofs,  and  it  is  immaterial  that  they  had  been 
previously  borne  on  the  official  records  as  agricul- 
tural land. 

If  at  the  date  of  his  entry,  they  were  *'  valuable 
for  minerals,"  they  were  *^  reserved  from  sale,"  and 
the  action  of  the  local  officers  In  allowing  the  en- 
try, was  of  no  effect  because  in  violation  of  law. 

The  claim  of  the  appellant  that  the  title  to  these 
lands  vested  in  Culver,  eoinstanUnpon  his  purchase 
at  private  entry,  and  payment  of  the  purchase- 
money,  and  that  the  same  cannot  be  disturbed  or 
divested  by  the  existence  of  mineral  in  the  land, 
subsequently  brought  to  the  knowledge  of  the  Gov- 
ernment, cannot  I  think,  be  .maintained,  under  the 
decisions  of  the  courts  and  of  this  Department.  If 
reserved  from  sale  these  lands  could  neither  be 
legally  entered  nor  patented. 

In  Stoddard  et  al.  v.  Chambers,  2  Howard,  284, 
the  court,  ruling  that  the  holder  of  a  New  Madrid 
certificate  had  a  right  to  locate  it  only  on  public 
land  which  had  been  authorized  to  be  sold,  say : 
^*  The  inqdlry  here  Is  whether  the  defendant  has 
any  title  as  against  the  plaintiff,  and  there  leenis 
to  be  no  difficulty  In  answering  the  question,  that 
bebas  DpU    His  location  was  made  on  lands  not  ^ 


liable  to  be  thus  appropriated,  but  expressly  re- 
served ;  and  this  was  the  case  when  the  patent  is- 
sued. ♦  ♦  ♦  No  title  can  be  held  valid  which 
has  been  acquired  against  law.  ♦  *  '  It  would 
be  a  most  dangerous  principle  to  hold  that  a  pat- 
ent should  carry  the  legal  title  though  obtained 
fraudulently,  or  against  law." 

In  United  States  v.  Stone,  2  Wallace,  525,  the 
court  say  :  **  Patents  are  sometimes  Issued  unad- 
visedly or  by  mistake,  where  the  officer  has  no  au- 
thority in  law  to  grant  them.  *  ♦  ♦  In  such 
cases  courts  of  law  will  pronounce  them  void.  The 
patent  is  but  evidence  of  a  grant,  and  the  officer 
who  issues  it  acts  ministerially  and  not  Judicially. 
If  he  issues  a  patent  for  land  reserved  from  sale  by 
law,  such  patent  is  void  for  want  of  authority." 

In  Winter  et  al.  v.  Crommeling,  18  How.,  87, 
the  court  say :  ^^  But  if  the  executive  officers  had 
no  authority  to  issue  the  patent  because  the  land 
was  not  subject  to  entry,  and  grant,  then  it  is  void 
and  the  want  of  power  may  be  proved  by  a  defend- 
ant at  law."    9  Cranch.,  99. 

Although  these  decisions,  with  numerous  others 
to  the  same  effect,  hold  that  a  patent  issuekl  in  vio- 
lation of  law  conveys  no  title,  and  will  be  set  aside, 
the  principle  applies  even  more  forcibly,  I  think, 
to  an  entry  merely,  where  tiie  Government  retains 
title,  and  has  not  executed  a  formal  instrument  of 
conveyance ;  and  under  the  same  principle  I  lield 
in  my  decision  of  February  16, 1878,  In  the  case  of 
Canon  v.  Curtis <Copp,  April,  1878)  that,  "should  it 
be  shown,  however,  that  valuable  mines  have  been 
discovered  on  the  tract  before  patent  issues  to  the 
agricultural  claimant,  no  patent  should  Issue,  as 
such  discovery  would  determine  the  mineral  cliarac- 
ter  of  the  land,  but  the  tract  should  be  held  subject 
to  disposal  as  other  mineral  lands." 

The  appellant  also  claims  that  the  right  to  a  pat- 
ent is  equivalent;  to  a  patent  Issued.  This  is  in- 
volved in  my  views  above  expressed,  because  if  there 
is  no  right  to  a  patent,  none  can  legally  issue.  Un- 
doubtedly the  courts  have  ruled  as  claimed,  but 
their  decisions  are  based  upon  the  fact  that  the  laws 
leading  to  the  issue  of  a  patent,  have  been  com- 
plied with ;  or,  as  the  court  say  in  Barney  v.  Dolph, 
7  Otto,  652,  "  after  the  right  to  it  is  complete ;"  or, 
in  Witherspoon  v.  Drake,  4  Wall.,  200,  '*  according 
to  the  well  known  mode  of  proceeding  at  the  land 
oiRte^ifiheparty  is  entitled  by  law  to  enter  tlie 
land,  the  receiver  gives  him  a  certificate  of  entry 
reciting  the  facts  by  means  of  wliich,  in  due  time, 
he  receives  a  patent.  The  contract  of  purchase  is 
complete  when  the  certificate  is  executed  and  de- 
livered, and  thereafter  the  land  ceases  to  be  a  part 
of  the  public  domain.  *  *  *  But  it  is  insisted 
that  there  is  a  difference  between  a  cash  and  a 
donation  entry;  that  the  one  may  be  complete 
when  the  aM>ney  is  paid,  but  the  other  is  not  per^ 
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fected  until  \p  Is  confirmed  by  tho  General  Land 
Office,  and  the  patent  issued.  ♦  ♦  ♦  In  neither 
case  can  the  patent  be  withheld  if  the  original  entry 
was  hwfuiy 

An  entry  made  in  fraud,  or  in  violation  of  law, 
vests  no  ri^ht  which  is  equivalent  to  a  patent,  any 
more  tlian  a  patent  issued  under  like  circumstances 
vests  a  title.  Nor  am  I  able  to  appreciate  any  dif- 
ference in  principle  as  claimed  by  the  appellant  be- 
tween a  cash  **  private  entry  "  and  an  entry  under 
other  laws,  as  respects  the  right  to  a  patent.  They 
must  each  comply  with  tlie  requirements  of  law, 
before  any  right  obtains,  under  the  rule  announced 
in  the  case  of  Witherspoon  v.  Drake. 

If,  therefore,  the  lands  embraced  in  the  entry  of 
Culver  were  in  fact  mineral  lands,  they  can  only 
be  disposed  of  under  the  mineral  laws,  and  his  agri- 
cultural entry  should  be  canceled.  That  these 
lands  were  not  valuable  for  agriculture,  clearly  ap- 
pears from  the  testimony.  It  also  shows  that  al- 
.thoufth  minerals  have  been  known  to  exist  In  the 
locality  of  the  lands  in  question  for  many  years,  and 
detached  specimens  of  floating  ore  have  been  from 
time  to  time  found  on  the  surface,  and  mining  ex- 
citements have  previously  occurred,  no  practical 
operations  were  prosecuted  prior  to  1878.  During 
the  early  part  of  that  year,  there  was  much  pros- 
pecting, many  mining  locations  were  made  and 
well  defined  lodes  found  to  exist.  The  shaft  of  the 
**  Minnesota  "  claim  was  sunk  to  a  depth  of  about 
forty  feet  and  about  3^  pounds  of  ore  taken  from 
it,  which  the  testimony  indicates  to  be  valuable. 
Mapy  otiier  lesser  shafts  were  sunk,  and  practical 
miners  from  California  and  Nevada  testify  to  the 
mineral  character  of  the  land. 

These  facts  tend  to  show  that  Culver  made  his 
entry  with  full  knowledge  of  the  mineral  character 
of  the  land,  and  that  in  fact,  he  made  it  for  min- 
eral, and  not  for  agricultural  purposes. 

After  a  full  consideration  of  all  of  the  testimony 
presented  in  the  case,  I  am  of  the  opinion  that  the 
tracts  in  question  are  mineral  in  cliaracter,  and 
therefore  affirm  your  decision,  and  return  the  papers 
transmitted  with  your  letter  of  the  7th  ultimo. 
Very  respectfully, 

C.  SCHURZ,  Secretary, 
The  Commissioner  of  the  General  Land  Office. 

I<and  Grant  to  Iowa  for  Railroad  Pnrp— — . 

Supreme  Court  of  Iowa, 

The  Cedar  Kaplds  and  Missouri  R.  R.  Co.,  and 
Iowa  R.  R.  Land  Co.  v.  Benjamin  Herring  et  al. 

Substantially  tiie  same  questions  are  Involved  in 
all  these  casef ,  and  they  were  submitted  on  a  sin- 
gle  abstract.  Tlie  actions  are  in  equity,  the  object 
being  to  iiave  determined  conflicting  titles  to  real 
estate.  The  plaintiflis  claim  title  under  the  acts  of 
Congress  approved  May  16, 1856,  and  June  2, 1864, 


and  certain  legislation  of  the  State  granting  lands 
in  aid  of  the  construction  of  railroads.  The  defend- 
ants claim  to  be  purchasers  directly  from  theGov^ 
ernment,  or  to  have  become  entitled  to  the  lands 
under  the  homestead  acts  of  Congress,  and  all 
claim  to  be  tlie  holders  of  patents,  or  to  be  entitled 
thereto.  The  lands  in  controversy  are  all  situate 
in  th:*  even  numbered  sections.  The  District eourt 
dismissed  the  petition  on  the  merits,  and  thereby 
In  effect  confirmed  the  title  of  the  defendants.  The 
plaintiff's  appeal. 

Seevebs*  J.  The  act  of  Congress  approved  May 
15,  1856,  granted  to  tlie  State  of  Iowa  to  aid  in  the 
construction  of  a  railroad,  from  Lyons  city  north- 
westerly to  a  point  of  intersection  with  the  main 
line  of  the  Iowa  Central  Air  Line  Railroad  near 
Maquoketa,  thence  along  said  line  as  near  as  prac- 
ticable to  the  forty-second  parallel,  across  the  said 
State  to  the  Missouri  river,  every  alternate  section 
of  land  designated  by  odd  numbers  for  six  sections 
in  width  on  each  side  of  said  road  as  definitely  lo- 
cated. If  any  of  said  lands  had  been  disponed  of 
by  the  general  Government,  there  was  granted  In 
lieu  thereof  an  equal  amount  designated  by  odd 
numbered  sections  within  fifteen  miles  of  the  road 
as  definitely  fixed. 

The  lands  In  controversy  are  situate  within  the 
fifteen  mile  limit.  In  July,  1856,  the  State  granted 
said  lands  to  the  Iowa  Central  Air  Line  Company, 
for  the  purpose  contemplated  in  the  act  of  Con- 
gress. Said  company  failed  to  construct  the  road, 
and  in  March,  1860,  the  State  resumed  the  grant, 
and  in  a  few  days  thereafter  regranted  said  lands 
to  the  Cedar  Rapids  and  Missouri  River  Railroad 
Company,  by  whom  It  will  be  conceded  the  road 
contemplated  by  the  act  of  Congress  was  construc- 
ted, and  whatever  title  or  right  to  said  lands  vested 
in  said  company  under  said  act  of  Congress,  the 
State  legislation  upon  said  road  and  the  construc- 
tion of  the  road  now  belong  to  the  plaintifis.  That 
the  lands  were  granted  by  Congress  to  aid  in  the 
construction  of  a  road  from  the  Mississippi  to  the 
Missouri  river  Is  undoubtedly  true.  Such  a  road, 
however,  was  not  constructed  In  reliance  on  the 
grant.  For  at  the  time  the  grant  to  the  Air  Line 
Company  was  resumed  by  the  State,  a  railroad  had 
been  constructed  from  Clinton  on  the  Mississippi 
river,  some  two  or  three  miles  south  of  Lyons  city, 
westwardly  to  Cedar  Rapids.  When  the  State 
made  the  grant  to  the  plaintiflfs,  this  fact  was  re- 
cognized, and  the  State  provided  that  the  lands 
were  to  be  used  for  and  devoted  by  the  Cedar 
Rapids  railroad  company  to  the  building  of  a  rail- 
road from  Cedar  Rapids  or  Marion  to  the  Missouri 
river.  This  is  all  tlie  State  did,  conceding  it  had 
the  power  to  divert  tlie  lands,  so  to  speuk,  to  the 
construction  of  a  railroad  upon  a  different  route 
from  that  mentioned  in  the  ac^  of  CoDgress. 
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The  orij^inal  line,  in  aid  of  wbfch  tho  ji^nt  was 
made  by  Con^^ress,  was  about  three  hundred  and 
fortj-fl?e  miles  in  length,  and  the  road  constructed 
by  the  plaintiffs  is  about  seventy-flve  miles  shorter 
than  this.  Clearly  the  State  did  not  have  the  power 
without  the  assent  of  Congress  to  grant  tlie  lands 
in  aid  of  the  longer  to  the  shorter  road.  That  is  to 
say,  under  the  act  of  Congress  of  May  15, 1856, 
lands  could  only  be  drawn  for  the  constructed  road, 
and  the  State  could  not  by  legislation  change  this 
result. 

Beeanse  of  this  fact  and  the  necessity  apparent 
or  not  for  modifying  the  line,  the  act  of  Congress 
approved  June  2,  1864,  was  enacted. 

The  Congressional  policy  so  far  as  this  State  is 
concerned  has  been  uniform  In  granting  lands  to 
aid  In  the  construction  of  railroads.  Without  de- 
viation we  believe  such  policy  has  been  to  grant  a 
certain  earned  and  designated  quantity  of  lands  per 
mile  of  constructed  road. 

The  plaintiffs  insist  this  policy  and  uniformity 
wtLS  departed  from  in  the  act  of  June,  1864,  and 
they  are  entitled  for  constructing  a  road  271  6-10 
miles  long  to  all  the  lands  that  had  been  previously 
granted  by  Congress  to  aid  in  the  construction  of  a 
road  ^5  miles  in  length.  The  material  portion  of 
8uch  act  is  as  follows : 

''  Tliat  the  Cedar  Rapids  8r  Missouri  River  Rail- 
road Company,  a  corporation  established  under  the 
laws  of  the  State  of  Iowa,  and  to  which  the  said 
State  granted  a  portion  of  the  land  mentioned  in 
the  title  of  this  act,  may  modify  or  change  the  lo- 
cation of  the  uncompleted  portion  of  its  line,  as 
shown  by  tiie  map  thereof,  now  on  file  in  tlie  Gen- 
eral Land  Office  of  the  United  States,  so  as  to  secure 
a  better  and  more  expeditious  line  to  the  Missouri 
river  and  to  a  connection  with  the  Iowa  branch  of 
the  Uuion  Pacific  Railroad  ;  and  for  the  purpose  of 
facilitating  the  more  immediate  construction  of  a 
line  of  railroads  across  the  State  of  Iowa,  to  con- 
nect with  the  Iowa  branch  of  the  Union  Pacifle 
Railroad  Company  aforesaid,  the  said  Cedar  Rapids 
A  Missouri  River  Railroad  Company  is  hereby  au- 
thorized to  connect  its  line  by  a  branch  with  tlie 
line  of  the  Mississippi  &  Missouri  Railroad  Com- 
pany ;  and  the  said  Cedar  Rapids  A  Missouri  River 
Railroad  Company  shall  be  entitled,  for  sucli  mod- 
ified line,  to  the  same  lands  and  to  the  same  amount 
of  lands  per  mile,  and  for  such  connecting  branch 
tlie  same  amount  of  land  per  mile,  as  originally 
granted  to  aid  in  tlie  construction  of  its  main  line, 
subject  to  the  conditions  and  forfeitures  mentioned 
in  the  original  grant.*' 

It  will  be  seen  that  the  company  was  authorized, 
first,  to  modify  its  line  so  as  to  secure  a  better  and 
more  expeditious  *  *  connection  with  the  Iowa 
branch  of  the  Union  Pacific  Railroad ;  and  second, 
to  connect  its  line  by  a  branch  with  the  Mla^lppi 


&  Missouri  Railroad,  for  the  construction  of  which 
it  was  entitled  to  receive  lands.  This  branch  has 
not  been  constructed  and  no  lands  are  claimed 
therefor.  We  are  unable  to  discover  any  addi- 
tional powers  than  the  above,  or  that  there  was  an 
additional  grant  of  lands  made  by  that  act,  or  that 
the  act  of  May  15, 1856,  was  modified  In  any  re- 
spect material  to  this  controversy,  unless  it  is  con- 
tained in  the  following  language  :  That  said  com- 
pany **  Shall  be  entitled  for  such  modified  line  to 
the  same  lands  and  to  the  same  amouut  of  lands 
per  mile  as  originally  granted  in  aid  of  the  con- 
struction of  its  main  line." 

We  think  the  words  **  per  mile  '*  are  words  of 
limitation,  and  control,  qualify  and  restrain  tl)e 
words  ^^eame  lands"  and  ^' same  amount  of  lands," 
and  that  the  clause  in  question  should  be  read  and 
construed  as  If  It  had  been  written  as  follows : 
*'  The  said  company  shall  be  entitled  to  the  same 
lands  per  mile  and  to  the  same  amount  of  lands 
per  mile  as  originally  granted  to  aid  In  the  con- 
struction of  its  main  line." 

Such  a  reading  maizes  the  act  consistent  with  the 
policy  of  Congress,  which,  as  before  said,  we  be- 
lieve has  never  been  departed  from  so  far  as  this 
State  is  concerned.  In  malting  grants  of  lands  to  aid 
in  the  construction  of  railroads,  and  that  Is  to  give 
so  much  land  per  mile  of  constructed  road.  No 
Instrument  has  been  brought  to  our  attention,  and 
we  believe  none  such  exists,  where  Congress  has 
nt>t  granted  a  fixed  quantity  per  mile,  or  where  a 
gross  quantity  of  land  has  been  granted  in  aid  of  a 
constructed  road,  and  tliis  would  be  the  practical 
effect.  If  the  act  of  Congress  of  June,  18G4,  \§  so 
construed  as  to  give  the  Cedar  Rapids  Company 
lands  for  the  original  line  when  It  constructed  only 
a  portion  of  such  line. 

If  the  congressional  intent  had  been  as  claimed 
by  the  plaintlflTs,  It  would  have  been  expressed,  we 
think,  In  clear  and  unmistakable  language,  such  as, 
all  the  lands  heretofore  granted  to  aid  In  the  con- 
struction of  the  original  line. 

There  are  other  parts  of  the  act  which  the  plain- 
tiffs  Insist  aid  the  construction  claimed  by  them. 
It  is  not  deemed  necessary  to  particularly  refer 
thereto,  as  in  our  opinion  the  Intent  of  Congress 
quite  clearly  appears  when  a  correct  reading  ol  the 
clause  in  question  is  reached. 

One  of  the  conditions  of  the  grant  made  by  the 
State  was  that  the  Cedar  Rapids  Company  should 
construct  the  "  Lyons  Plug."  This  was  done,  and 
the  plaintlfl*s  Insist  they  are  entitled  to  lands  there- 
for. We  think  not,  for  the  reason  no  lands  were 
granted  to  the/Company  for  that  purpose. 

Congress  in  the  act  of  1864  required  said  com- 
pany to  construct  what  may  be  designated  as  (he 
Ouawa  branch ;  a  portion  of  this.  It  is  said,  has  been 
constructed.    Conceding  this  to  be  true,  we  do  not 
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think  the  plaintiffs  are  entitled  to  lands  therefor, 
because  the  whole  branch  or  road  contemplated  by 
Congress  has  not  l)een  constructed.  Beside  thi?,  if 
there  Is  any  evidence  tending  to  show  that  lands 
were  ever  selected  or  claimed  until  now  for  the  con- 
struction of  such  branch,  it  has  escaped  our  notice. 

The  next  question  is  whether  the  plaintiffs  have 
received  all  the  lands  to  which  they  are  entitled  for 
the  modifled  or  constructed  line.  We  are  inclined 
to  think  they  have  not,  but  the  quantity  they  are 
entitled  to  in  excess  of  that  received  does  not  exceed 
five  thousand  acres  and  we  think  not  that  much. 
More  lands  have  been  selected  than  have  been  certi- 
fied, and  the  former  exceeds  the  quantity  the  plain- 
tiffs are  entitled  to.  Whether  all  or  any  portion  of 
the  lands  selected  will  be  certified  to  the  defendants 
by  the  General  Govern ment  we  have  no  means  of 
knowing  ;  but  think  it  devolved  on  the  plaintiffs  to 
show  that  the  lands  selected  had  been  disallowed, 
abanlK>ned,  or  at  least  in  some  manner  released 
from  the  claim  made  thereto,  before  other  lands 
could  be  selected  in  lieu  thereof.  It  is  conceded, 
as  we  understand,  that  if  the  grant  can  be  filled  from 
the  odd-numbered  sections  the  plaintiffs  are  not 
entitled  to  any  lands  in  even-numbered  sections, 
and  there  is  no  evidence  tending  to  show  that  the 
odd-numbered  sections  within  the  limits  of  the  grant 
have  been  exhausted,  and  this  we  think,  the  plain- 
tiffs were  required  to  establish  before  the  even- 
numbered  sections  can  be  resorted  to  for  the  pur- 
pose of  [Supplying  the  deficiency. 

The  result  is  that  the  judgment  of  the  district 
court  must  be  afllrmed. 


A  Western  lawyer,  who  was  blind  in  one  eye, 
in  addressing  the  jury  said  : 

^^  In  my  argument  I  shall  not  use  anything  but 
what  Is  necessary."  **Then,"  said  one  of  the  jury- 
men, 'cake  one  of  the  glasses  out  of  your  spectacles.* 


^hi)  d^ourts. 


€IR€V1T  €01JRT.-.Wjrll«  and  Cox,  JJT. 
New  Aalta  at  I^w. 

Dec.  27,  1879. 
SI 442.  Oeorge  Parkinson  r.  Darid  Smith.    Accoant,  $967. 
20.    Hlffs  atty,  John  G.  Fay. 

21443  Henry  J.  Ladson  t.  Win.  H.  Ohappelear  et  al.  Is- 
snes  from  Probate  Court.  Def'is  attys,  McConneU  k 
Browne. 

Dkc.  29, 1879. 
21444.  Wm.  B.  DUws  et  al.  y.  Edward  Ingersoll  et  al. 
Virginia  judgment.  tS,497.28.    PUTs'  attys,  Hagner  k  Mad- 
dox. 

Dkc.  80, 1879. 
21444.  W.  W.  Kirby  r.  Carl  T.  Stiefel.    Judgment  of  Jus- 
tice Richards.  $31.  PlfPs  atty.  L.  O.Williamson. 

Dec.  31.  1879. 

21446.  The  Washington  Brick  Machine  Co.  v.  William 
Dogherty.    Notes.  •116.29.   PlfTs  attys,  Uanna  k  Johnston. 

21447.  Oeorge  Jeuneman  et  al  al.  v.  Nicholas  Mayetal. 
Bond,  $1669.42.  PlfPs  attys,  H.  W.  Oamert  andT.  Jesnp 
Miller. 

21*48.  Ires,  BlakUton  k  Co.  r.  W.  S.  k  J.  E.  Lammons. 
Note,  $116.    PUTs  attys.  Stone  k  Uanley. 

21449.  .      _ 

214dO.  Thomas  W.  Smith  t.  Charles  F.  Smith.  Judgment 
of  JuUoeHAU,$86. 


21451.  Henry  C.  De  Ahna  T.  Mary  Wilkey.  BeploTin. 
Plffs  atty,  A.  B.  DnvaU. 

21462.  John  Uligh  r.  Wm.  Horsman.  Judgment  of  Jus- 
tice Uelmlck.    Plffs  atty,  W.  Twombly. 

2I4AS.  James N.  Carpenter  T.  Wm.Kiskadden.  Beplerln. 
PUEi  atty,  B.  J,  Damielle. 

JAir.  3,  1880. 

21464.  John  Yelghmeyer  ▼.  Wm.  H.  Philip.  Appeal.  PllCi 
atty,  U.  B.  Monlion. 

21456.  John  F.  Doherty  et  ux.  r.  W.kO.'EL  B.  Co.  Dam- 
ages, $10,000.  Plffs  attys,  J.  Ambler  Smith,  S.  S.  Henkle  and 
E.  J.  Ellis. 

IM  BaVITT—MM  Artliar,  Jraiitl«« 
Ifew  Salts. 

Dbo.  80,  1870. 
7091.  J.  E.  Dyer  k  Co.  r.  Joseph  Q.  Cooper  et  al.    To  es- 
tablish lien  and  for  injunction.    Com.  sol..  H.  T.  Taggart. 

DBC.81,1879. 
7096.  Mary  E.  Woodward  et  al.  r.  The  Northern  Liberty 
Market  Co.  et  al.    To  determUie  -ralidity  of  encumbrance, 
etc..  and  appoint  receiver.   Com.  sols.,  J.  J.  Darlington  and 
B.  T.  Merrick. 

7096.  Wheatley  Bros.  t.  The  National  F^tir  Ground  Asso- 
ciation. To  enforce  mechanics'  lien.  Com.  sols.,  Oordon  k 
Gordon. 

Jan.  2, 1880. 

7097.  John  W.  Woodward  v.  C.  C. Dnnoanson  et  al.  Com. 
sds.,  Carrington  k  CaiTington. 

PROBATE  OOrirr.— Mae  Ariliar.  M. 

Jan.  2. 1880. 

Estate  James  MoHenry  and  J.  McHenry  Boyd  ;  copies  of 
wills  from  Maryland  Probate  Court  filed  for  probate. 

Estate  Bernard  Hense;  caveat  against  probate  of  will 
filed  by  Henry  Henxe,  letters  of  collection  issued  by  widow; 
bond.  $1,000. 

Estate  Benjamin  M.  Thomas ;  letters  granted  H.  S. 
Halley ;  bond,  $2,400. 

Estate  William  Marbnry ;  wiU  admitted  to  probate,  on 
bond  of  $60,000  by  executors. 

Estate  George  ScheU;  will  admitted  to  probate;  bond, 
$200. 

Estate  James  M.  Edmunds ;  letters  issued  to  James  Ed- 
munds; bond,  $10,000.  « 

Adjourned  to  Friday  next. 


Legal  Notices. 


CHANCERY  SALE  OF  YERT  VALUABLE  BUSI- 
NESS PROPERTY.  LOCATED  ON  THE  NORTH- 
EAST CORNER  OF  SEVENTH  AND  F  STREETS 
NORTHWEST. 
By  Tirtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  wherein  Samh  A.  Brereton  is  complain- 
ant and  James  I.  Brereton  et  al.  are  defendants.  Equity 
cause  No.  6617,  Doc.  19,  the  undersigned  trustee  will  %p\\, 
on  MONDAY  AFTERNOON.  January  6, 1880.  at  4  o'clock, 
in  front  of  the  premises,  thu  following  described  property, 
vis. :  Parts  of  lou  eight  (8)  and  nine  (9).  in  sqnare  num- 
bered four  hundred  and  fifty-flve  (466).  in  the  city  of  Wash- 
ington, District  of  c:olumbia,  bounded  and  described  as 
follows :  Beginning  for  the  same  at  the  southwest  comer 
of  said  sqnare,  and  rnnnlng  thence  north  along  the  line  of 
Seventh  i7th)  street  norihweKt.  thirty  one  (SI)  feet;  thence 
east  thirty-three  (S3)  feet  three  (3)  inches;  thence  north 
eight (8) feet:  thence  east  twenty  (20)  feet;  thence  north 
sixty-two  (62)  feet  ten  and  one  half  (lOH)  inches;  thence 
east  seven  (7)  feet ;  thence  south  sixty-four  i64)  feet  five  and 
one-half  {bU)  inches  ;  thence  west  two  (2)  feet  and  six  (6) 
inches :  thence  south  six  (6)  feet ;  thence  west  fonr  (4)  feet 
and  six  (6)  inches:  thence  sonth  along  the  east  line  of  lot 
numbered  nine  (9)  to  F  street,  and  thence  fifty-three  (68) 
feet  and  three  (3)  inches  to  the  place  of  beginning,  together 
with  the  improvemenu.  which  consist  of  a  large  foui^story 
and  Mansard  roof  brick  bnildlng,  now  nsed  as  stores  and 
offices,  nnd  is  without  doubt  one  of  the  most  valuable  bus- 
iness properties  on  Seventh  street.  The  terms  as  pre- 
scribed by  the  decree  are  onefourth  of  the  whole  purchase 
money  in  cash,  and  the  residue  in  font  equal  instalments, 
payable  respectively  with  interest  at  six  (6),  twelve  (IS), 
eighteen  (18)  and  twenty-four  (24)  months  after  the  day  of 
sale,  to  i»e  evidenced  by  promissory  notes  of  the  purchaser, 
and  secured  by  retaining  the  title  of  the  real  property  sold 
un til  full  payment  of  eacli  and  all  of  said  notes,  and  the 
final  ratiflcation  of  the  sule  by  the  court.  Conveyancing 
at  purchaser's  cost.  Five  hundred  dollars  deposit  will  be 
required  when  the  property  is  struck  off.  If  the  terms  of 
sale  are  not  coplied  with  within  ten  days  after  the  day  of 
sale,  the  trustee  reserves  the  right  to  re-sell  the  property 
at  the  risk  and  cost  of  the  defaulting  purchaser. 

R.  W.  TYLER,  Trustee, 
Ofllce,  No.  628  F  street  northwest. 
THOMAS  DOWLma.  AncUonaer.  M 
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THIS  IS  TO  OITE  NOTICE. 
That  the  subscribers,  of  the  Pistrict  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  William 
Marburr,  (formerly  of  Wood  Co.,  W.  Va.),  late  of  the  Dis- 
trict of  Colnmbia.  deceased. 

All  persons  haring  claims  a^inst  the  said  deceased  are 
hereby  vramed  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  snl)«cribr>r8,  at  or  before  the  2d  day  of  Janu- 
ary next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Oiren  under  onr  hands  this  9d  day  of  January.  1S80. 
JOHN  MARHURY,  JR. 
IS  JNO    M.  NELSON. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT   OF 


Columbia. 
Ebov  C.  Ixobrsoll 

TS. 
CHAALM  a.  J  AinES  BT  AL. 


i.. 


Equity.    No.  5,966.    Doc.  17. 


CliArtes  A.  James  and  Thomas  T.  Crittenden,  the  trustees 
in  this  cause  havingpn  tlie  ISth  day  of  December.  A.  D.  1879. 
reported  to  the  Court  that  they  had  sold  lot  numbered 
tbrripen  (13)  of  the  recorded  snbdirision  by  Ebon  C  Inf^er* 
•oil  of  square  numl>ered  one  hundied  and  thirty-nine  (139) 
In  Washiuf^ton  Cliy,  in  the  District  of  Columbia,  approved 
by  the  Court  in  ihis  cause,  to  Francis  V.  Walker,  and  lot 
numbered  fifteen  (I5i  of  ibe  said  subdivision  of  said  square 
to  WillL-im  Furmaice,  It  is  this  18ih  day  of  December,  1879, 
ordered  that  said  salee  be  and  the  same  are  hereby  severally 
T&iified  and  conflrroe/f.  unless  cause  to  the  contrary  thereof 
be  shown  on  or  t>efure  ihe  16th  day  of  January,  A.  D.  ISSO 
Provided  a  copy  of  this  order  be  published  in  the  Washington 
Law  Reporter  once  a  week  for  three  successiye  weeks  be- 
fore said  day. 

The  report  states  the  amount  of  sales  to  be  in  the  aggre- 
gate $2,498  96. 
By  the  Court:  MAC  ARTHUR,  Justice. 

True  copy.    Test:  61-3  R.  J.  Mkiqs.  Clerk. 


I 


N  BANKRUPTCY. 

District  of  Columbia,  98: 


At  Washington,  D.  C,  the  2?th  day  of  November,  A.  D. 
1379,  th«  undersigned  hereby  glTes  notice  of  his  appointment 
as  assignee  of  Geo.  E.  Moore,  Jr.,  of  Washington,  D.  C.. 
who  has  been  adjudged  a  bankrupt,  upon  his  own  petition, 
by  the  Supreme  Court  of  said  District. 

M.  L.  HOWSER,  Assignee. 
J.  SATLES  BROWN, 
Sl-3  Register  in  Bankruptcy. 


IN  BANKRUPTCY. 
Dittriet  of  Columhia,  98: 

At  Washington,  the  27th  day  of  June,  A.  D.  1879,  the 
undersigned  hereby  gives  notice  of  his  appointment  as  as- 
signee of  Thresia  Augenstein  of  Washington,  D.  C,  who 
has  been  adjudged  a  bankrupt  upon  her  own  petition  by 
the  Supreme  Court  of  said  District. 

M.  L.  HOWSER,  Assignee. 
J.  SAYLES  BRoWN, 
51-3  Register  in  Bankruptcy. 


IN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  10th  day  of  December,  1879. 
JOBjr  O.  Kicowi.Toy      ) 

V.  \    No.  7,079.    Equity  Doc  20. 

EyxLurA  P.  Ksowlton.  ) 

On  motion  of  the  plaintiff,  by  Mr  Livingston  Browning,  his 
solicitor,  it  is  ordered  that  the  defendant.  Evelina  P.  Knowl- 
ton,  cause  her  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day :  other- 
wise tbecause  will  be  proceeded  with  a^  in  case  of  default. 

By  the  Court.  MAO  ARTHUR,  Justice,  Ac. 

A  true  copy.    Test:  61-S        R.  J  Msios, Clerk. 

LfVixosTOS  Browjwng,  Solicitor. 


THIS  IS  TO  OrVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C.  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Coluro- 
lia.  holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  pergonal  estate  of  Francis 
Ooideu.  late  of  the  District  of  Coluipbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  toexhibit  thesame,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  18ih  day  of  Novem- 
ber next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Oiren  under  my  hand,  thin  isth  day  of  November,  1879. 
OORNELIA  aEORGIE  GOLDEN. 
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THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  baslness.  Let- 
ters Testamentary  on  the  personal  estate  of  Maria  Barcroft, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  l^h  day  of 
December  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Oiven  under  ray  hand  this  I2th  day  of  D«»cember,1879. 
HENRIETTA  P.  PLANT. 


Wm.  B.  Wkbb.  Solicitor. 


62-3 


HIS  IS  TO    GIVE  NOTICE,  ^ 

That  the  subscriber,  of  Washington  City,  hath 
obtained  from  the  Supreme  Court  of  theDistrictof  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  Tesiamenlary  on  the  personal  estate  of  Ann  Ham. 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  19th  day  of  De- 
cember next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  19th  day  of  December,  1879. 

62-S  FREDERICK  W.  PRATT. 


THiS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business. 
Letters  of  Administration  un  th^  personal  estate  of  Emeline 
Etter,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  agaiust  the  eaid  deceaeed  are 
hereby  warned  to  exhibit  thesame.with  the  vouchers  there^ 
of,  to  the  subscriber,  at  or  before  the  I9th  day  of  December 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  19th  day  of  December,  1879. 

62-3  JAMES  M.  ETTER. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Edgar  Z,  Steever, 
late  of  the  District  oi  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  12ih  day  of  De- 
cember next ;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  13lh  day  of  December,  1879. 

6-2-3  JAS.  FULLERTUN. 

THIS  IS  TO  GIVE  NOTICE: 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  form  the  Supreme  Couitof  the  District  of  Col- 
umbia, holding  a  Special  Term  for  Orphans'  Court  bus- 
iness. Letters  Testamentary  on  the  Personal  Estate  of 
John  A.  L.  Morrell,  late  of  the  District  of  Columbia 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  e^ame,  with  the  vouchers 
thereof,  to  the  subcriber,  at  or  before  the  IBth  of  December 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  19ih  day  of  December.  1879. 
LUCILLE  MORRELL. 

Edwards  A  Barnard,  Solicitors.  62  3 

IN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Colnmbia. 

A.  Bbvgazzi 

V. 

A.  Dblapuikld  kt  al. 


J 


6747.    Equity  Doc    19. 


Upon  consideration  of  the  report  filed  by  John  F.  Hanna 
and  Thomas  Jesup  Miller,  trustees  for  the  sale  of  the  real 
estate  In  the  above  entitled  cause,  it  is  this  27th  day  of  De- 
cember. A.  D.  1879.  ordered  that  the  sale  therein  reported 
be  ratified  and  confirmed  unless  cause  to  thccontrary  there- 
of be  shown  on  or  before  the  24th  day  of  January,  A.  D. 
1880:  Provided  that  a  copy  of  this  order  be  inserted 
In  the  Washington  liaw  Reporter  once  a  week  for  three 
successive  weeks  before  the  said  day. 

The  rei>on  states  the  iimount  of  sale  to  be  #14.600. 

By  the  court :  MAC  ARTHUR,  Justice. 

69-8 
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[N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Coiambia,  the  27tli  daj  of  December,  1879.  > 


Balthiobb  Equitable  Socobtt 
Ulyssbs  S*.  Q-bant. 


No.  6902.     Ea.  Dock. 


On  motion  of  the  plaintiff;  by  Mr.  Henry  Wise  Oamett, 
its  solicitor,  it  is  ordered  ttint  tbe  defendants,  Meihodis^ 
Preachers*  Aid  Society  of  Baltimore,  *'  The  Chartered  Fund 
of  the  Methodist  Episcopal  Church,*'  and  John  P.  Newman, 
and  all  other  owners  ol  the  bonds  of  the  Metropolitan  Metho- 
dist Episcopal  Church  of  the  City  of  Washington,  District 
of  Columbia,  cause  their  appearance  to  be  entered  herein, 
on  or  before  the  first  rnle^ay  occurring  fcrty  days  after  this 
day;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

Br  the  Court.         •  ilAO  ARTHUR,  Justice,  &o. 

A  true  copy.  Test:  R.  J.  Mbigs,  Clerk. 

I     Hbnby  Wisb  Gabkbtt,  Solicitor.  fi2-8 


DANKRUPTOY  NOTICE. 

To  all    the    creditors   of  EPHRAIM  S.  RANDAL,   who 
may  have  proved  their  claims  : 

You  are  hereby  notified  to  appear  before  the  Supreme  Court 
of  the  District  of  Columbia,  sitting:  in  Banltruptcy.on  the  12th 
day  of  Jan'y,  1880.  at  11  o'clock  m.,  at  the  office  of  J.  Sayles 
Brown,  Register,  at  the  City  Hall,  Washinicton  city,  to  show 
cause  why  a  discharge  from  all  his  debts  should  not  be 
granted  to  said  bankrupt. 

You  are  also  notified  that  the  second  and  third  meetings 
of  said  bankrupt's  creditors  will  be  held  before  the  Register 
at  the  same  place  on  the  9th  day  of  Januory,  1880,  at  11 
o'clock  a.  m. 

By  order  of  the  Court : 

FRED'K  DOUGLASS. 
U.  8  Marshal  of  D.  C,  as  Messenger. 

Test:    R.  J.  MBiGS,Clerk.  62-3 

FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  2d  day  of  December,  1879. 

Julia  Robinson  ) 

V.  \    No.  7028.    Eqmliy. 

Robbrt  H.  Robinson.         ) 

On  motion  of  the  plaintiff,  by  Messrs.  Carrington  k  Oar- 
rln^ton,  her  solicitors,  it  is  ordered  that  the  defendant, 
Robert  H.  Robinson,  cause  his  appearance  to  be  entered 
herein  on  or  before  the  flist  rule-day  occurring  forty  days 
after  this  day ;  otherwise  the  cause  will  be  proceeded  with 
as  in  pase  ol  default. 

By  the  Court :  MAC  ARTHUR.  JosUce,  Ac. 

True  copy.    Test :    R.  J.  Mbios,  Clerk,  kc. 

Oabbinoton  k  Carbington.  Solicitors.  49-8 

IN  BANKRUPTCY. 
District  qf  Columbia^  a  : 
At  Washington,  the  13th  day  of  December,  A.  D.  1879,  the 
undersigned  hereby  gives  notice  of  his  appointment  as  as- 
signee of  Wm.  Saunderson,  of  Washington,  ;D.  C,  who  has 
been  adjudged  a  bankrupt  upon  bis  own  petition,  by  the 
Supreme  Court  of  said  District. 

M.  L.  H0W8ER,  Assignee. 
J.  SAYLES  BROWN. 
61-3  Register  in  Bankruptcy. 

F  BANKRUPTCY. 
District  qf  Columbia^  99 : 
At  Washington,  the  6th  day  of  October,  A.  D.  1879.  the 
anderslgned  hereby  gives  notice  of  his  appointment  as  as- 
signee of  Hinds  k  Iddings,  of  Washington,  D.  C,  who  have 
been  adjudged  bankrupts  upon  their  own  petition,  by  the 
Supreme  Court  of  said  District. 

M.  L.  HOWSER,  Assignee. 
J.  SAYLES.BROWN, 
81-8  Register  in  Bankruptcy. 

IN  BANKRUPTCY. 
District  qf  Columbia,  ss : 
At  Washington,  the  8d  day  of  October.  A.  D.  1879,  the 
undersigned  herebT  gives  notice  of  his  appointment  as  as- 
signee cf  Smith  k  Stone,  of  Washington.  D.  C.  who  have 
been  adjudged  bankrupu  upon  their  own  petition,  by  the 
Sapreme  Court  of  said  District. 

M.  L.  HOWSER.  Assignee. 
J.  SAYLES  BROWN. 
n<8  Register  la  Bankrupt^. 


Legal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT   OF 
Columbia,  the  10th  day  of  December,  1879. 
Alicb  Lbb  Cox        } 

V.  [    No.  7080.    Eq.  Dock.  20. 

David  C.  Cox.  ) 
On  motion  of  the  plaintiff,  by  Mr.  Henkle,  her  solicitor.  It 
is  ordered  that  the  defendant,  David  C.  Cox,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first 
rule  day  occurring  forty  days  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  Court :  MAC  ARTHUR,  JusUce. 

A  true  copy.    Test:  R.  J.  Mbigs,  Clerk,  Ac.  61-S 

S.  S.  Hbnklk.  Solicitor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Business,  December  19, 1S79. 

In  the  matter  of  the  nuncupative  vdll  of  Joseph  C.  Hosier. 

Application  for  Letters  of  Administration,  will  annexed, 
on  the  estat**  of  Joseph  C.  Hosier,  Inte  of  the  Soldiers*  Home, 
District  of  Columbia,  has  this  day  been  made  by  Eugene 
L.  Clemens. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  18th  day  of  Januarv  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  said  Letters  of  administration,  w. 
a.,  on  the  estate  of  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 

said  day.  

81-8.       Test :  A.  WEBSTER,  Register  of  Wills. 

Lbiqh  Robinson.  Solicitor 


IN  THE  SUPREME  COUHT  OF  THE  DISTRICT  OF 
COLUMBIA,   holding  a  Special   Term  for  Orphans* 
Court  Business     December  19. 1879. 
In  the  matter  of  the  Estate  of  Wlllinm  P.  Bamett, 
Application  for  Letters  of  Administration  on  the  estate 
of  William  P  Harnett,  of  the  District  of  Columbia,  has  this 
day  been  made  by  M  A.  Fithian,  a  creditor. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  16th  day  of  January  next,  at  11  o'clock 
a.  m.  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed.  Pro- 
vided a  copy  of  this  order  be  published  once  a  week  for  three 
weeks,  in  the  Washington  Law  Reporter,  previous  to  the 
said  day. 
81-3  Test; A.  WEBSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Business.  December  )9tb,  1879. 

In  tte  matter  of  the  Will  and  Codicil  of  Peter  O'Donoghne 

Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentary on  the  Estate  of  Peter  O'Donoghne,  of  the  Dis- 
trict of  Columbia,  has  this  day  been  made  by  Agnes 
O'Donoghne,  Peter  Hurley,  Daniel  O'Leary  and  Dennis  T. 
Keady  All  persons  interested  are  hereby  notified  to  appear 
in  this  court  on  Friday,  the  10th  day  of  January,  1880  next, 
at  U  o'clock  a.  m.,  to  show  cause  whv  the  Will  and  codicil 
should  not  k>e  proved  and  Letters  Testamentary  on  the  estate 
of  the  said  deceased  should  not  issue  as  prayed.  Provided 
a  copy  of  this  order  be  published  once  a  week  for  three 
weeks,  in  the  Washington  Law  Reporter,  previous  to  the 
said  day. 

Test :  K.  WEBSTER,  Register  of  Wills. 

R.  R.  Obawpord.  Solicitor.  61-8 


THIS  IS  TO  OIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
tainf'd  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Let- 
ters of  Administration,  will  annexed,  on  the  personal  estate 
of  John  Uolroyd,  late  of  the  District  of  Columbia,  deceased. 
All  persons  having  claims  against  the  said  d<H;eased  are 
hereby  warned   to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  12th  day   of 
December  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Oiven  onder  my  han-J  this  I2th  dav  of  December.  1879. 
SARAH  E.  HOLROYD, 
Cor.  loth  and  I  sU.  s.  e. 
D.  0*C.  Callaodan,  Solicitor.  61-8 


IN  BANKRUPTCY. 
District  of  Oolnmbia,  ss : 
At  Washington,  the  11th  day  of  December,  A.  D.  1879,  the 
undersigned  hereby  giv^s  notice  of  his  appointment  as  as- 
signee of  John  W.  McKnlghi,  of  Washington,  D.  C.  Who 
hiis  been  adjudged  a  bankrupt  upon  bis  own  petition,  by 
the  Supreme  Court  of  said  District. 

M.  L.  HOWSER.  Assignee. 
J.  SAYLES  BROWN.  ^ 

61-«  Befflster  In  Bankmptcy. 


Digitized  by 


Google 


VOL.  vm 


WASHINGTON  LAW  REPORTER. 


17 


l(Eashini(t0tt  J[at»  ^pritr 


WASHINGTON 


JaDQary]2,I880 


GEOllGE  B.  CORKHILL.  Editob. 


Tub  Law  Bepobteb  has  Telephonic  connection 
with  all  portions  of  the  city,  by  which  parties  can 
send  any  inforiDatlon  or  directions  about  advertise- 
ments. 


Daring  the  psst  waek  the  following  gentle- 
men have  been  admitted  to  practice  before 
the  United  States  Supreme  Ck>iirt : 

N.  L.  Jeffries,  of  Washington,  D.  C. ;  A.  E. 
Compton,  of  New  York  City ;  T.  M.  Lc^an, 
of  Richmond,  Va. :  Stephen  W.  Downey,  of 
Laramie,  W.  T. ;  Henry  B.  Smith,  of  Rutland, 
Vt ;  James  B.  Vredenburg,  of  Jersey  City ; 
John  R.  Bennett  of  New  York  City ;  Thomas 
A  Baning  of  Chicago,  111. 
» <•»  » 
Le|;al  PrintiB;;. 

Having  furnished  our  Book  Department 
with  a  supply  of  new  type,  we  are  now  pre- 
pared to  do  aU  classes  of  legal  printing,  such 
as  Briefs,  Records,  Arguments,  Ac,  in  the 
most  satisfactory  manner.  From  our  long 
experience  in  the  business,  and  our  familiar- 
ity with  law  printing,  in  all  its  forms,  we  can 
confidently  guarantee  satisfaction,  not  only  in 
style,  but  in  correctness.    All  work  promptly 

executed,  and  at  reasonable  prices. 
*  ^•»< 

CUugp  of  Praeties  in  tbe  Eqoity  Coori  . 
Justice  James  opened  the  January  term  of 
the  equity  court  Tuesday  last.  He  announced 
that  with  the  concurrence  of  the  other  mem- 
bers of  the  bench,  he  bad  resolved  to  inaugu- 
rate a  new  rule  with  regard  to  granting  re- 
straining orders  or  temporary  injunctions. 
In  future,  all  applications  to  enjoin  sales,  etc., 
made  on  the  day  on  which  they  are  to  take 
place,  will  be  refused.  All  legal  sales  are 
tdvertised  for  ten  days,  giving  ample  time  for 
both  sides  to  be  heard.  Only  in  cases  of  the 
oiost  uigent  necessity  will  this  rule  be  de- 
viated from.  He  also  intimated  that  he  con- 
templated returning  to  the  practice  of  hearing 
motions  during  the  first  hour  of  each  day's 
session  instead  of  setting  Saturday  aside  for 
Uus  purpose,  as  at  present.    Justice  James 


holds  the  present  and  next  term,  when  he  will 
go  into  the  Criminal  Court. 


Judge  O.  A.  Lochrane  being  in  the  city, 
reminds  us  of  a  decision  he  made  in  Georgia 
during  the  war.  A  party  made  application 
by  writ  of  habeas  corpus  before  him  for  dis- 
chai^e  from  military  service,  on  the  ground 
he  was  a  British  subject,  and  rested  his  case 
on  the  production  of  British  consular  papers. 
The  judge,  who  is  an  Irishman  by  birth,  de- 
cided that,  while  the  movant  could,  aliundi, 
prove  he  was  a  foreign  subject,  he  could  not 
do  it  by  papers  from  a  government  which  had 
no  international  comity  with  that  in  which  he 
presided,  and  he  was  not  informed  there  was 
any  such  government  as  the  British  govern* 
mcnt,  and  in  fact,  he  took  great  pleasure  in 
deciding  judicially  there  was  no  such  govern^ 
ment. 


Bnit^d  ^tatw  S^n^mt  ({ourt. 


P«rU«s  to  Writs  of  Error  and  8ap«raiodo«s. 

No.  8  (Original).— OcTOBBR  Tcrm,  1879. 

Ex  Parte  Ira  G.  French,  Petition  for  Man. 
damns. 

A  wrttanr)  a  PiiperFedeRsare  two  separate  thin^ra; 
and  we  f&ee  no  reason  why  si* vera!  parties  may  not 
Join  ill  a  writ  and  separate  wlien  they  ask  lor  a 
stay.  Tlicre  Is  certainly  no  settled  practice  a>ralnst 
it,  and  very  strong;  reAsons  m>)y  be  found  in  Its 
favor.  If  the  writ  Is  intormul,  the  remedy  Is  by 
motion  to  vacate  the  writn,  and  not  by  mandamus 
to  have  tlie  Jud/^ment  carried  into  execution. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  Court : 

Upon  the  showing  made  on  this  applica- 
tion,  it  appears  that  French,  the  petitioner, 
brought  a  suit  in  ejectment  in  the  Circuit 
Court  for  the  District  of  California,  against 
Lincoln,  O'Ness,  Onesti,  DeSilva,  and  others, 
to  recover  the  possession  of  a  large  tract  of 
land.  On  the  trial  the  court  found,  among 
other  things,  that  the  defendant  Lincoln  was 
in  the  separate  possession  of  a  specific  portion 
of  the  tract,  and  the  defendants,  O'Ness,  On- 
esti and  DeSilva,  in  the  possession  of  another 
portion. 

Judgment  was  rendered,  October  7,  1878, 
in  favor  of  French  against  all  the  defendants 
jointly  for  the  recovery  of  the  entire  tract  and 
the  costs  of  suit,  amounting  to  f  959.25,  and 
against  Lincoln  separately  fbr  $330,  damages 
for  withholding  possession,  and  against  O'Ness 
Onesti  and  DeSHva  for  $225,  for  like  cause. 
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Other  separate  JudgmeTits  for  damages  were 
rendered  against  the  other  defendants,  the  ag- 
gregate of  all  the  money  Judgments  being 
|6»091.  V 

On  the  28th  of  October  a  writ  of  error  from 
this  court  was  sued  out  in  the  name  of  all  the 
defendants,  and  the  circuit  court  on  the  same 
xlay  made  the  following  order : 

"And  now,  on  motion  of  the  defendants' 
attorneys,  it  is  ordered  that  the  amount  of 
the  bond  to  stay  the  execution  of  the  Judg- 
ment  in  this  case,  as  to  the  possession  of  the 
land  found  by  the  findings  filed  herein  to  be 
in  the  separate  possession  of  the  defendant 
'Lincoln,  and  also  as  to  the  judgment  against 
him  for  damages  and  costs  be,  and  the  same 
is  hereby  fixed  at  f  3,000.  And  it  is  further 
ordered,  that  the  amount  of  the  bond  to  stay 
the  execution  of  the  Judgment  as  to  the  land 
found  by  the  findings  filed  herein  to  be  in  sep- 
arate possession  of  the  defendants  0*Ness, 
Onesti  and  DeSilva,  and  also  to  stay  the  exe- 
cution of  the  Judgment  against  them  for  costs 
and  damages  be,  and  the  same  is  hereby  fixed 
at  f  8,000." 

On  the  following  day  separate  bonds  were 
filed  by  the  defendants  named  in  this  order, 
for  the  designated  amounts  and  conditioned 
as  required  by  law  for  the  stay  of  execution, 
which  were  approved  and  accepted  in  due 
form  by  the  circuit  Judge,  and  on  the  Slst  of 
October  the  following  order  was  made  by  the 
circuit  court : 

"  A  writ  of  error  having  been  sued  out  and 
perfected  by  the  defendmits  in  said  action, 
and  defendant  L.  M.  Lincoln  having  given 
thd  proper  bond  to  operate  as  a  supersedeas 
as  to  the  Judgment  against  him,  and  the  de- 
fendants Onesti,  O'Ness  and  DeSilva  having 
given  a  similar  bond  as  to  the  Judgment 
against  them:  ordered,  that  proceedings  be 
stayed  as  to  the  moneys  recovered  against 
said  Lincoln,  and  as  to  the  sixty  acres  of  land 
found  by  the  court  to  be  in  his  possession,  as 
described  in  the  findings  in  said  cause ;  and 
also  that  the  proceedings  be  stayed  as  to  the 
Judgment  for  damages  and  costs  against  said 
0*Ness,  Onesti  and  DeSilva,  and  as  to  the 
land  found  t-o  be  in  their  possession,  as  de- 
scribed in  the  findings*  of  the  court  in  this 
cause.  And  that  a  writ  of  restitution  and  ex- 
ecution issue  as  to  the  remaining  defendants, 
and  the  remainder  of  the  land  recovered  in 
the  action." 

Afterwards  French  applied  to  the  clerk  of 
the  circuit  court  to  issue  execution  against  all 
the  defendants,  as  well  those  who  bad  filed 
supersedeas  bonds  as  the  others,  and  this  be- 
ing refused,  he  moved  the  court  to  vacate  its 
order  of  October  81,  and  direct  the  complete 


execution  of  the  Judgment.  This  also  being 
refused,  he  now  asks  "that  a  writ  of  man- 
damus issue  from  this  court  to  the  circuit 
court,  *  *  directing  said  circuit  court  to 
proceed  and  completely  execute  its  said  Judg- 
ment, notwiqstanding  said  writ  of  error  and 
said  orders  of  said  circuit  court." 

The  argument  in  support  of  this  application 
is,  that  as  when  the  Judgment  or  decree  is  for 
the  recovery  of  money  not  otherwise  secured, 
the  rule  of  this  court  (Rule  29}  requires  the 
bond  for  stay  of  execution  to  be  for  the 
whole  amount  of  the  Judgment  or  decree,  and, 
as  in  this  case,  the  writ  of  efrror  was  sued  out 
by  all  the  defendants,  and  the  aggregate  of 
all  the  money  Judgments  against  them  sev- 
erally is  more  than  six  thousand  dollars,  the 
bonds  that  have  been  executed  are  insjiif- 
ficient,  and,  therefore,  no  stay  of  execution 
has  been  lawfully  perfected.  The  object  of 
the  rule,  which  was  made  to  put  into  form  the 
practice  that  had  prevailed  l)efore  its  promul- 
gation, is  to  secure  the  eventual  payment  or 
performance  of  the  Judgment  or  decree,  the 
execution  of  which  is  staj'ed  by  the  super- 
sedeas, in  case  the  appeal  or  writ  of  error  is 
not  prosecuted  to  effect.  Here,  although  the 
writ  of  error  has  been  sued  out  to  obtain  the 
reversal  of  the  entire  Judgment,  a  stay  of  exe- 
cution is  sought  only  as  to  certain  specified 
parts.  The  Judgment  is  severable  as  between 
the  defendants,  and  has  actually  been  sev- 
ered by  the  court  feelow  for  the  purpose  of  the 
stay  of  execution.  We  see  no  impropriety  in 
this,  as  in  legal  effect  the  Judgment,  as  it 
stands,  is  against  each  of  the  several  defend^ 
ants  for  the  lands  they  respectively  occupy, 
and  the  damages  they  are  respectively  liable 
to  pay.  In  this  view  of  the  case,  the  bonds 
are  'sufficient  in  amount  and  form.  So  far  as 
the  money  parts  of  the  Judgment  are  con- 
cerned, they  are  far  in  excess,  in  each  in- 
stance, of  the  amount  recovered  against  the 
several  defendants  who  seek  the  stay,  and  as 
to  the  damages  on  account  of  the  detention 
of  the  property,  we  decided  in  Jerome  v. 
McCarter,  21  Wall.,  17,  that  the  amount  of 
the  bond  rested  in  the  discretion  of  the  Judge 
or  Justice  who  signed  the  citation,  or  allowed 
the  supersedeas,  and  would  not  be  reconsid- 
ered here. 

It  is  said,  however,  that  if  the  Judgment  is 
separate,  so  that  each  defendant  is  entitled  to 
a  stay  independently  of  the  others,  each  must 
sue  out  his  separate  writ  of  error.  To  this 
we  do  not  agree.  The  writ  and  the  super- 
sedeas are  two  separate  things,  and  the  writ 
can  be  sustained  without  a  supersedeas.  All 
the  defendants  want  the  Judgment  reviewed, 
but  a  part  only  desire  to  have  the  execution 
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against  them  stayed,  and  we  see  no  reason 
whj  they  maj  not  all  Join  in  the  writ  and  sep- 
arate when  they  ask  for  a  stay.  There  is  cer- 
UuDly  no  settled  practice  against  it,  and  very 
atrong  reasons  can  be  found  in  its  favor.  The 
whole  qaestion  is  one  of  practice,  and  not  of 
rtatatory  law.  **  Grood  and  sufficient  secarity 
that  the  plaintiff  in  error,  or  the  appellant, 
*  ^  *  shall  answer  all  damages  and 
costs,"  <'if  he  fail  to  make  his  plea  g^od,^'  is 
all  the  statute  (Bev.  Stat.,  sec.  1,000)  requires, 
and  the  rules  of  practice  are  satisfied  if  the 
indemnity  is  commensurate  with  the  dam- 
ages that  may  follow  from  the  stay  which  is 
effected.  But  if  the  writ  is  informal,  the  rem- 
edy is  by  motion  to  vacate  the  writ,  and  not 
by  mandamus  to  have  the  judgment  carried 
Into  execution. 
The  petition  is  denied. 


llniUd  J^tHtes  d^ourt  of  (|Immi 


App^Uiaai^at  of  Ofllfwi*— Salaries. 

J06BPH  B.  Coi«UKS  T.  Thb  United  States. 

I.  The  former  opinion  of  thig  court  (puhllshed  in 
Ko.  34,  Vol.  vll,  of  the  Washington  Law  Re- 
POBTER)  that,  by  the  Constitution,  Couf^ress  may 
Test  in  tlie  President,  the  heads  of  ttie  executive 
departments  or  the  court?,  the  appointment  of  tlieir 
respective  inferior  officers,  and  that  an  order  by 
the  President,  without  a  commission,  making  sucli 
tppointment  is  valid,  re-affiriued. 

3.  Wtien  the  President,  by  an  open,  unequivocal 
set,  signifies  his  wiil,  appointing  an  officer,  the  ap- 
pointee acquires  a  vested  right  to  the  office,  and  be- 
eooes  entitled  to  a  commissiou,  or  may  act  witliont 
one.  What  the  President  tlierefore  does,  as  by 
atlcing  the  advice  and  consent  of  the  Senate  to  his 
appointment,  is  immaterial,  and  cannot  undo  what 
lias  been  done,  nor  take  from  such  officer  his  vested 
right. 

d.  When  Congress  authorizes  the  appointment  or 
restoration  of  an  officer  as  of  a  previous  date,  and 
be  ia  appointed  accordingly,  he  is  entitled  to  tlie 
lalary  of  the  office  from  such  date.  But  when  the 
Preddent  alone,  or  with  the  advice  and  consent  of 
the  Senate,  makes  an  appointtnent  as  of  a  previous 
date,  without  special  aathority  of  law,  such  appoin- 
tee is  not  entitled  to  back  pay. 

4.  There  is  no  existing  law  forbidding  a  person 
who  holds  two  or  more  offices,  by  separate  and  dis- 
tinct appointments,  from  drawing  the  salary  of 
each.  The  statutes  and  authority  on  that  subject 
reviewed. 

RiCHABDSON,  J.,  delivered  the  opinion  of 
theconrt: 

This  caae  was  submitted  to  the  court  at  a 
former  term  upon  demurrer,  presenting  the 
single  point  whether  or  not  the  President  was 
ao^orized  by  the  act  of  March  S,  1879,  chap- 
ter 201,  and  under  the  provisions  of  the  Con- 
stitution, to  reinstate  the  claimant  in  the  army 
without  the  further  advice  uid  consent  of  the 


Senate.  We  held  that  he  had  such  right,  ^nd 
that  his  order  of  March  8,  1879,  set  forth  in 
the  second  finding,  was  a  valid  reappointment 
and  reinstatement  of  the  claimant  as  contem- 
plated by  said  act,  14  C.  Cls.  R.  568.  After 
reargument  by  the  parties,  and  upon  further 
consideration,  we  adhere  to  the  opinion  then 
expressed,  and  now  adopt  the  same  as  the 
views  of  the  whole  court.    » 

The  demurrer  was  overruled  and  the  de- 
fendants had  leave  to  answer  over,  and  the 
case  has  been  tried  upon  its  merits,  present- 
ing in  the  findings  some  facts  not  before  set 
up.    These  are  as  follows : 

On  the  8th  of  March,  1879,  the  Secretary^ 
of  War  addressed  a  letter  to  the  claimant  in- 
forming him  that  the  President  had  reap- 
pointed him  (with  a  view  to  placing  his  name 
on  the  retired  list)  a  major  of  infantry,  to  rank 
as  such  from  January  20,  1866 ;  and  that 
should  the  Senate  at  its  next  session  advise 
and  consent  thereto,  he  would  be  commis- 
sioned accordingly.  On  the  11th  of  March 
the  General  of  the  army,  notified  the  claimant 
that,  having  been  reinstated  in  the  army  by 
the  President,  under  the  act  of  March  3, 1879, 
he  was,  by  direction  of  the  President,  placed 
on  the  retired  list,  to  date  from  January  1, 
1871,  the  date  of  his  muster  out.  On  the  24th 
of  March,  1879,  the  President  sent  to  the  Sen- 
ate, under  date  of  March  21,  the  nomination  of 
the  claimant  for  the  appointment  of  major  of 
infantry,  to  rank  from  January  20,  1865,  to 
reinstate  him  in  the  army,  with  a  view  to  his 
being  retired  from  active  service  from  January 
1,  1871.  On  the  25th  of  March  the  claimant 
sent  to  the  Adjutant-General  of  the  army  his 
acceptance  in  writing  of  his  reinstatement 
and  retirement  as  major  of  infantry  under  the 
President's  order  of  Mach  8,  1879.  No  action 
was  taken  by  the  Senate  on  the  nomination, 
and  on  the  10th  of  June  it  was  withdrawn  by 
the  President.  The  foregoing  facts  and  the 
documents  referred  to  all  appear  in  the  third 
finding. 

The  defendants  claim  that  the  letter  of 
Major  Collins  of  Mach  25,  1879,  was  in  re- 
sponse to  the  letter  of  the  Secretary  of  War 
of  March  8,  and  was  the  acceptance  of  a  con- 
ditional appointment,  depending  for  its  con- 
summation and  validity  upon  the  favorable 
advice  and  consent  of  the  Senate  thereto.  In 
our  opinion  the  letter  was  in  answer  to  that 
of  the  General  of  the  army  of  March  11, 1879, 
signed  by  the  Adjutant-General,  the  language 
of  which  it  follows  very  closely,  while  it  does 
not  reply  to  the  request  contained  in  that  of 
the  Secretary  of  War. 

But  if  the  defendants  are  correct  in  assuming 
that  Migor  Collins'  letter  is  in  reply  to  that 
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of  the  Secretary  of  War,  the  consequences 
which  they  allege  would  not  follow.  The 
claimant  had  already  asked  the  President  in 
writing  to  reinstate  him  under  the  act,  and  the 
President  had  done  so,  and  no  further  formal 
acceptance  was  necessary.  A  subsequent 
written  acceptance  in  any  form  could  not 
change  the  terms  of  his  appointment  nor  add 
thereto  any  condition  imposed  by  the  Secre- 
tary of  War. 

Nor  does  the  letter  of  the  Secretary  of  War 
attempt  to  make  the  appointment  a  conditional 
one.  On  the  contrary,  it  recites  that  the 
President,  under  the  authority  of  the  act  of 
March  3,  1879,  has  appointed  the  claimant, 
with  a  view  of  placing  his  name  on  the  retired 
list.  The  only  condition  mentioned  is  that 
should  the  Senate,  i^t  their  next  session,  advise 
and  consent  thereto,  the  claimant  would  be 
commissioned  accordingly.  But  no  further 
commission  was  necessary.  The  claimant 
had  received  all  that  was  necessary  under  the 
law — an  order  from  the  President  reinstating 
and  retiring  him  in  accordance  with  the  pro- 
visions of  the  act.  This  was  a  much  more 
formal  appointment  than  that  which  the  Sup- 
reme Court  expressly  held  to  be  valid  in 
Moore's  Case  (95  U.  8.,  76,  and  see  14  Ct.  Cls. 
R.,  575).  That  was  a  mere  certificate  of  an 
examining  board,  approved  by  the  Secretary 
of  the  Navy,  setting  forth  that  Moore  had 
passed  a  satisfactory  examination  for  pro- 
motion. 

According  to  the  views  expressed  by  the 
Supreme  Court  in  Marbnry  v.  Madison,  (1 
Cranch,  157,  and  1  Curtis'  ed.,  875),  when  the 
President,  by  an  "open,  unequivocal  act," 
exercised  the  discretion  reposed  in  him,  and 
expressed  his  will  appointing  the  claimant, 
the  latter  acquired  a  vested  right  to  the  office, 
and  became  entitled  to  a  commission  or  to 
exercise  his  official  duties  without  one.  The 
court  say :  "The  acts  of  appointing  to  office 
and  commissioning  the  person  appointed  can 
scarcely  be  considered  as  one  and  the  same, 
since  the  power  to  perform  them  is  given  in 
two  separate  and  distinct  sections  of  the  Con- 
stitution." 

For  some  reason,  which  does  not  clearly  ap- 
pear, it  was  at  first  deemed  advisable  in  this 
instance  to  ask  the  advice  and  consent  of  the 
Senate  after  the  appointment  had  been  made. 
It  will  be  observed  that  the  nomination  by  the 
President  asks  that  advice  and  consent  to 
something  more  than  the  act  provided  for. 
It  asks  the  reinstatement  of  the  claimant  "  to 
rank  from  January  20, 1865,"  a  dat«  six  years 
earlier  than  that  mentioned  in  the  act  in  re- 
ference to  the  time  of  his  retirement.  The 
letter  of  the  Secretary  of  War  also  mentions 


the  earlier  date  as  that  from  which  the  claim- 
ant was  to  have  rank  as  a  major,  and  for 
whiph  he  would  have  a  commission  if  the  Sen- 
ate should  advise  and  consent  thereto.  It 
may  have  been  with  a  view  of  giving  to  the 
claimant  a  commission  entitling  him  to  rank 
from  January  20,  1865,  instead  of  January  1, 
1871,  that  the  letter  of  the  Secretary  was  writ- 
ten, and  the  nomination  by  the  President  was 
made.  Or  the  advice  Bnd  consent  of  the  Sen- 
ate might  have  been  asked  out  of  abundant 
caution,  in  order  to  avoid  the  very  objection 
which  is  now  raised  on  the  part  of  the  defend- 
ants, that  the  President  alone  was  not  author- 
ized to  make  the  appointment.  Upon  subse- 
quent, and  no  doubt,  muture  consideration, 
the  nomination  was  withdrawn  by  the  Presi- 
dent as  unnecessary ;  and  since  this  action  was 
commenced  the  claimant's  reinstatement  has 
been  recognized  by  the  War  Department,  and 
he  has  been  paid  his  current  salary  from 
March  8,  1879. 

In  our  opinion,  moreover,  all  the  proceedings 
set  forth  in  the  third  finding  having  occurred 
after  the  issue  of  the  order  by  the  President, 
March  8,  1879,  reinstating  the  claimant,  are 
wholly  immaterial  in  this  case.  That  order 
fixed  and  determined  the  rights  of  the  claim- 
ant, and  he  thereby  and  thereupon  became  a 
retired  officer  of  the  Army.  What  the  Secre- 
tary of  War  thereafter  wrote  about  the  mat- 
ter, and  what  the  President  subsequently  did, 
in  nominating  him  for  appointment  to  an  of- 
fice which  he  already  held,  could  not  undo 
what  had  been  done  nor  take  from  the  claim- 
ant the  vested  rights  and  privileges  which  he 
had  previously  acquired  under  the  law. 

The  claimant  seeks  to  recover  the  pay  of  a 
retired  officer  from  January  1,  1871,  the  date 
as  of  which  he  was  retired  by  the  President 
under  the  provisions  of  the  act  for  his  relief, 
and  the  question  arises  whether  or  not  that 
was  the  intention  of  Congress  as  expressed  in 
the  act. 

Much  light  is  thrown  on  this  subject  by  an 
examination  of  other  acts  in  similar  cases. 
In  our  former  opinion  in  this  case  upon  the 
demurrer  (14  C.  Cls.  R.,  568)  we  referred  to 
numerous  acts  of  Congress  authorizing  the 
restoration  of  officers  to  the  service  from  which 
tliey  have  been  removed  for  different  causes, 
and  under  different  circumstances.  Of  these 
eighteen  acts,  only  one  is  in  its  language  like 
that  now  under  consideration.  Every  one  of 
the  other  acts  authorizes  the  appointment  from 
the  date  of  the  act,  or  when  it  specifies  an 
earlier  date  it  adds  a  provision  in  words  like 
the  following,  which  we  quote  therefrom : 
"with  pay  of  such  rank  from  the  date  of  the 
passage  of  this  act,"  or  he  "  shall  not  be  enti- 
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tied  to  any  pay  or  allowances  as  an  army  offi- 
cer for  the  time  he  may  have  been  out  of  the 
military  service,"  or  "  no  pay  shall  be  given 
him  for  the  actual  period  he  was  out  of  the 
service,"  or  **  no  pay,  compensation,  or  allow- 
ance whatever  shall  be  given  to  the  said 

for  the  time  between  said and  the  date 

of  the  appointment  hereunder,"  or  "  that  he 
receive  no  pay  or  allowances  for  the  time  that 
he  was  out  of  service,  other  than  that  already 
received  at  the  time  of  his  muster  out."  Two 
of  these  acts,  in  which  back  pay  is  prohibited, 
were  passed  on  the  same  day  as  the  act  for 
the  present  claimant's  relief  now  under  con- 
sideration. (Chap.  175,  20  Stat.  L.,  353,  and 
eh.  188,  2  Stat.  L.,  470.) 

It  is  significant  of  the  intention  of  Congress 
that  of  all  these  nineteen  private  acts  for  the 
benefit  of  individual  officers,  only  two — ^that 
for  the  reappointment  of  Dr.  Powell  as  an  as- 
sistant surgeon  in  the  Array,  to  which  we  have 
before  referred  (20  Stat.  L.,  276),  and  this  one 
for  the  relief  of  Major  Collins — omit  to  pro- 
hibit or  prevent,  in  som^  form,  the  beneficiary 
from  receiving  back  pay.  This  diflTerence  of 
language  in  so  important  a  matter  can  be  ac- 
counted for  on  no  other  ground  than  that  the 
case  of  Dr.  Powell  and  Major  Collins  were 
regarded  as  so  exceptional  in  their  circum- 
stances that  Congress  was  willing  and  in- 
tended to  allow  them  from  the  date  as  of 
which  they  were  respectively  authorized  to  be 
appointed  or  retired. 

What  were  all  the  exceptional  circumstan- 
ces in  thes^  two  cases  may  not  be  susceptible 
of  i^al  inference,  but  there  are  some  consid- 
erations apparent  on  the  record.  In  Dr.  Pow- 
ell's case,  the  time  was  very  short,  the  act 
having  passed  January  29,  1879,  authorizing 
his  appointment  from  the  6th  day  of  the  pre- 
vious Jane,  a  little  less  than  eight  months. 
In  the  claimant's  case  it  appears  that  he  had 
been  twenty  years  in  active  service,  under  his 
four  different  ^appointments,  and  had  been 
mustered  out  on  the  reduction  of  the  army, 
without  fault  of  his  own. 

Other  language  in  the  act  for  the  claimant's 
relief,  not  found  in  any  other  similar  act,  goes 
to  show  the  intention  of  Congress  to  have 
been  that  he  should  receive  the  pay  of  a  re- 
tired officer  from  the  date  as  of  which  he  was 
to  be  retired.  It  requires  him  tor  be  charged 
with  all  extra  pay  and  allowances  paid  him  at 
the  time  he  was  mustered  out,  a  sum  amount- 
ing to  $3,500,  as  the  findings  show.  Unless, 
then,  Congress  intended  that  such  pay  should 
he  allowed  to  him,  the  effect  would  be  to  post- 
pone the  operation  of  the  provision  for  his 
relief  for  nearly  a  year  and  a-half,  until  his 
fotore  retired  pay,  at  |2,625  a  year,  should 


amount  to  that  sum  charged  against  him,  and 
if  he  should  die  within  that  time,  to  make  his 
estate  liable  to  the  United  States  for  the  bal- 
ance. We  think  it  is  a  far  more  reasonable 
conclusion  that  Congress  contemplated  that 
the  $3,500  with  which  he  was  to  bfi  charged 
should  be  deducted  from  the  back  pay  inten- 
ded to  be  accorded  to  him.  The  act  was 
passed  for  the  relief  of  the  claimant,  as  its 
title  expressly  declares.  It  was  intended  to 
confer  upon  him  an  immediate  benefit,  and 
not  to  impose  upon  him  a  debt  which  his  fu- 
ture pay  might  prove  insufficient  to  discharge  ' 
during  his  lifetime. 

•  The  present  Judge  Advocate  General,  So-  . 
licitor  General,  and  Attorney  General  have 
each  officially  advised  in  writing,  that  the  act 
under  consideration  "confers  a  right  tb.pay 
from  the  date  at  which  Major  Collins  was 
mustered  out."  In  our  opinion,  the  conclu- 
sion which  they  reached  is  a  sound  construc- 
tion of  the  statute. 

There  is  a  class  of  cases  with  which  this 
should  not  be  confounded ;  cases  where  offi- 
cers, for  the  purposes  of  rank,  are  appointed 
and  commissioned  by  the  Executive  as  of  a 
date  earlier  than  the  day  of  appointment, 
without  any  special  act  of  Congress.  Such 
was  the  case  of  Surgeon  Du  Barry,  in  which 
Attorney  General  CliflTord  very  strongly  ad- 
vised that  the  appointee  was  not  entitled  to 
pay  prior  to  the  time  of  his  actual  appoint- 
ment. (4  Opin.  Att'ys  Gen.  608.)  It  is  clear 
that  the  Executive — the  President  alone,  or 
the  President  with  the  advice  and  consent  of 
the  Senate — by  antedating  the  commission  or 
appointment  of  a  public  officer,  without  legis- 
lative authority,  cannot  create  a  liability  on 
the  part  of  the  United  States  to  pay  him  a 
salary  for  the  time  he  was  not  in  service ;  but 
Congress,  the  legislative  branch  of  the  Gov- 
ernment, may  by  law  create  such  liability, 
and  may  allow  back  pay  to  any  public  officer 
in  consideration  of  past  services  or  for  any 
other  cause  which  they  deem  sufficient. 

On  the  part  of  the  defendants  it  is  further 
objected  that  the  claimant  cannot  recover  in 
this  action  because  there  is  no  appropriation 
of  money  for  the  payment  of  this  claim ;  and 
that  clause  of  the  Constitution  which  says 
that  "no  money  shall  be  drawn  from  the 
Treasury  but  in  consequence  of  appropria- 
tions made  by  law,"  is  cited  in  support  of 
this  objection.    Con.,  Art.  1,  sec.  9,  ch.  7. 

That  provision  of  the  Constitution  is  ex-, 
clusively  a  direction  to  the  officers  of  the 
Treasury  who  are  entrusted  with  the  safe 
keeping  and  payment  out  of  the  public  monev, 
and  not  to  the  courts  of  law.  The  courts  and 
their  officers  can  make  no  payn^ent  from  the 
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Treasury  under  any  circumstances. 

This  court,  established  for  the  sole  purpose 
of  investigating  claims  against  the  Govern- 
ment, does  not  deal  with  questions  of  appro- 
priations, but  with  the  legal  liabilities  in- 
curred by  the  Untted  States  under  contracts, 
express  or  implied,  the  laws  of  Congress,  or 
the  regulations  of  the  Executive  Departments. 
Rev.  Stat.,  sec.  1059.  That  such  liabilities 
may  be  created  where  there  is  no  appropria- 
tion of  money  to  meet  them,  is  recc^ized  in 
section  3732  of  the  Revised  Statutes.  It  isr 
there  provided  that  *'  no  contract  or  purchase 
on  behalf  of  the  United  States  shall  be  made, 
unless  the  same  is  authorized  by  law,  or  js 
made  under  an  appropriation  adequate  to  its 
fulfillment,  except  in  the  War  and  Navy 
Departments,  for  clothing,  subsistence,  forage, 
fuel,  quarters,  or  transportation,  which,  how- 
ever, shall  not  exceed  the  necessities  of  the 
current  year." 

The  compensation  to  which  public  officers 
are  legally  entitled  depends  upon  general  and 
continuing  laws  fixing  their  salaries.  The 
officers  of  the  Treasury  have  no  authority  to 
pay  such  compensation  until  appropriations 
therefor  are  made;  and  these  are  made  by 
Congress  annually,  except  in  the  case  of  the 
Judges  of  the  Supreme  Court,  for  whose  sal- 
aries there  is  a  permanent  annual  appropria- 
tion. Rev.  Stat.,  sec.  3689,  2d  ed.,  p.  729. 
The  liability,  however,  exists  independently 
of  the  appropriation,  and  may  be  enforced  by 
proceedings  in  this  court.  In  Graham's  case 
(1 C.  Cls.  R.  381),  where  Congress  appropriated 
a  sum  less  than  the  amount  of  the  salary 
established  by  law  for  the  office  which  the 
claimant  held,  it  was  determined  that  he  was 
entitled  to  the  full  amount  of  the  established 
salary,  and  he  recovered  judgment  therefor.. 

When  this  court  gives  judgment  against  the 
United  States,  the  Constitutional  prohibition 
referred  to  applies  to  the  judgment  as  it  did 
to  the  claim  upon  which  it  is  founded.  The 
officers  of  the  Treasury  cannot  pay  the  judg- 
ment, unless  there  is  an  appropriation  there- 
for, either  in  the  general  form  for  the  payment 
of  judgmments  of  this  court,  or  specially  for 
the  particular  case.  McKnight  et  al.  v.  The 
United  States,  13  C.  Cls.  R.,  303, 309.  So  we 
are  in  no  way  brought  in  conflict  with  that 
provision  of  the  Constitution. 

It  is  further  insisted,  on  behalf  of  the  de- 
fendants, that  the  salary  paid  to  the  claimant 
while  he  held  the  office  of  a  clerk  in  the  War 
Department  should  be  deducted  from  his  pay 
as  a  retired  officer  during  the  same  period  of 
time.  There  is  nothing  in  the  act  for  his 
relief  which  requires  such  a  deduction.  On 
the  contrary,  the  act  expressly  charges  him 


with  all  extra  pay  and  allowances  paid  to  him 
at  the  time  of  bis  muster-out,  and  omits  to 
chaise  him  with  the  amount  of  compensation 
received  by  him  as  a  clerk  in  the  War  Depart- 
ment. The  expression  of  one  item  of  chiarge 
only,  seems  to  imply  an  exclusion  of  the 
other.  Is  there  then  anything  in  the  general 
laws  that  sustains  the  defendant's  claim  ? 

There  are  provisions  of  law  which  forbid 
some  persons  from  holding  two  of  certain 
specified  offices;  but  the  Revised  Statutes, 
sections  1222  and  1223,  imply  that  a  retired 
army  officer  may  at  the  same  time  hold  any 
other  office,  except  in  the  consular  and  diplo- 
matic ser\'ice  of  the  Government.  The  first 
of  these  sections  prohibits  an  officer  of  the 
active  list  from  holding  any  civil  office,  whether 
by  election  or  appointment ;  and  the  latter 
provides  that  any  officer  in  the  army  who 
accepts  or  holds  any  appointment  in  the  diplo- 
matic service  of  the  Grovemment  shall  be  con- 
sidered as  having  resigned  his  place  in  the 
army,  and  it  shall  be  filled  as  a  vacancy.  Where 
the  statutes,  directly  or  indirectly,'  recognize 
the  right  of  a  person  to  hold  separate  offices, 
a  strong  implication  arises  that  he  may  have  the 
salary  attached  to  each  without  restriction. 

Section  3  of  the  act  of  1839,  ch.  82  (6  Stat. 
L.,  349),  section  2  of  the  act  of  August  23, 
1842,  ch.  183  (5  Stat.  L.,  510),  and  section  12 
of  the  act  of  August  26, 1842,  (5  Stat.  L.,  525), 
all  now  incorporated  in  the  Revised  Statutes 
in  sections  1764  and  1765,  have  been  under- 
stood as  prohibiting  only  additional  pay  and 
extra  allowances  and  compensation  to  puclic 
officers  in  the  various  forms  there  specified. 
They  have  not  been  supposed  to  apply  to  the 
salaries  of  different  offices  legitimately  held 
by  the  same  person.  They  were  contained  in 
annual  appropriation  acts,  which  abound  in 
repetitions.  The  second  act  repeats  the  pro- 
hibition contained  in  the  first,  and  the  third 
makes  only  a  slight  additional  prohibition; 
but  neither  of  them  specifies  the  case  df  a 
person  holding  more  than  one  office  by  sepa- 
rate and  legal  appointments. 

The  appropriation  act  of  September  30, 
1850,  ch.  90  (9  Stat.  L.,  542),  contained  a 
proviso,  •'  that  hereafter  the  proper  accounting 
officers  of  the  Treasury,  or  other  pay  officers 
of  the  United  States,  shall,  in  no  case,  allow 
any  [aiid^  pay  to  one  individual  the  salaries 
of  two  different  officers  on  account  of  having 
performed  the  duties  thereof  at  the  same 
time.'l 

This  act  was  followed  by  that  of  August 
31,  1852,  ch.  108,  sec.  18  (10  Stat.,  sec.  100), 
which  provided,  *'That  no  person  hereafter, 
who  holds  or  shall  hold  any  office  under  the 
Gk>vernment  of  the  United  States,  whose  salary 
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or  annnal  compensation  shall  amount  to  the 
sum  of  $2,500,  shall  receive  compensation  for 
discharging  the  duties  of  any  other  oflSce.*' 

When  the  statutes  were  revised,  Congress 
treated  this  later  act  as  having  superseded  the 
proviso  in  the  act  of  1850,  and  they  incor- 
porated it  into  the  Revised  Statutes  in  section 
1763,  where  it  now  stands  as  the  existing  law. 
The  proviso  in  the  act  of  1850  was  omitted 
from  the  revision,  and  thus  became  repealed 
by  the  operation  of  section  5596. 

Mr.  Evarts  seems  to  have  adopted  these 
views. 

We  have  the  official  opinions  of  six  Attor- 
neys General  that  the  statutes  do  not  prohibit 
a  person  from  drawing  the  salaries  of  two  dis- 
tinct offices  which  he  legitimately  holds: 
That  of  Mr.  Crittenden,  in  1851  (5  Opin., 
765) ;  of  Mr.  Cushing,  in  1863  (6  Opin.,  80) ; 
of  Mr.  Black,  in  1860,  receding  fh)m  a  former 
contrary  opinion  (9  Opin.,  507),  of  Mr.  Bates, 
m  1863  (10  Opin.,  446) ;  Mr.  Evarts,  in  1868 
(12  Opin.,  459) ;  and  of  Mr.  Devens,  June  11, 
1877. 

The  Supreme  Court  appears  to  have  held  to 
the  same  doctrine  in  1858,  notwithstanding 
the  proviso  in  the  act  of  1850,  before  cited, 
and  the  prohibitions  contained  in  the  acts  of 
1839  and  1842  and  1852,  now  constituting  sec- 
tions 1763, 1764,  and  1765  of  the  Revised  Stat- 
utes. Converse  v.  United  States,  21  How.,  463. 

Furthermore,  Congress,  at  its  first  session 
after  Attorney  General  Crittenden's  opinion 
was  promulgated,  passed  the  act  of  1852  (now 
Rev.  Stat:,  sec.  1763),  relaxing  the  provisions 
of  the  former  act,  and,  according  to  the  Re- 
vised Statutes,  superseding  it.  This  act  is 
drawn  in  language  which  seems  peculiarly 
appropriate  for  the  adoption  of  the  constnic- 
tion  given  by  Mr.  Crittenden  in  the  extract 
qaot^  in  the  opinion  of  Mr.  Evarts,  which 
we  have  Just  cited.  At  the  same  time^  Con- 
gress limited  the  application  of  the  act  to  the 
case  of  officers  whose  salary  is  $2,500  a  year 
or  over. 

In  the  several  acts  referred  to,  prohibiting 
extra  allowances  and  additional  compensation 
to  public  officers.  Congress  not  only  seems 
carefully  to  have  avoided  enacting,  in  distinct 
and  clear  language,  that  no  person  shall 
receive  the  salary  of  more  than  one  office 
which  he  holds,  at  the  same  time,  but  they  re- 
pealed the  proviso  in  the  act  of  1850,  which 
most  nearly  expressed  that  idea. 

Upon  the  whole,  whatever  may  have  been 
the  tirue  construction  of  the  proviso  in  the  act 
of  1850,  now  no  longer  in  force,  it  seems  evi- 
dent from  the  phraseology  of  sections  1763, 
1764  and  1765  of  the  Revised  Statutes,  and 
the  acts  from  which  they  were  taken,  especial- 


ly when  interpreted  by  the  light  of  the  cir- 
cumstances under  which  the  same  wpre 
enacted,  and  in  connection  with  the  opinions 
which  we  have  cited,  that  a  public  officer,  who 
legitimately  holds  two  offices,  may  receive  the 
salaries  of  each. 

Moreover,  in  our  opinion,  the  provisions  of 
Revised  Statutes,  section  1763,  and  the  sec- 
tion of  the  act  of  1852,  of  which  it  is  a  con- 
tinuation, upon  which  the  defendants  specially 
rely,  cannot,  for  other  reasons,  be  made  to 
apply  to  the  claimant's  case.  He  held  a  clerk- 
ship, the  salary  of  which  was  less  than  $2,500 
a  year ;  and  the  money  allowed  him  by  the 
act  of  March  3,  1879,  for  his  relief,  is  not 
given  as  compensation  for  discharging  the 
duties  of  any  office  during  the  period  for. 
which  it  is  to  be  paid,  but  rather  as  a  bounty, 
and  in  the  nature  of  a  pension,  for  services  to 
his  country  previously  performed.  In  point 
of  fact,  while  he  held  the  office  of  clerk  in  the 
War  Department,  he  discharged  no  other 
duties  whatever. 

Retired  officers  of  the  army  are  not  required 
to  perform  any  active  service  (Rev.  Stat.,  sec. 
1255).  Upon  their  own  application,  they  may 
be  detailed  to  serve  as  professors  in  colleges, 
and  by  special  selection  and  assignment  they 
may  be  employed  at  the  Soldiers'  Home  ;  but 
these  employments,  although  without  addi- 
tional pecuniary  compensation,  are  accompa- 
nied with  benefits  and  privileges  which  render 
them  desirable  to  the  parties,  and  are  not 
regarded  as  the  imposition  of  official  public 
service.    Rev.  Stat.,  sees.  1259,  1260. 

On  the  whole  case,  we  find  that  the  claimnnt 
is  entitled  to  recover  the  sum  of  $17,987.83, 
which  is  the  balance  due  after  chai^ng  him 
with  the  extra  pay  and  allowances  which  he 
received  at  the  time  of  his  muster' out;  and 
judgment  will  be  entered  in  his  favor  for  that 
sum. 


of  B««lsiODB  •£  ttf  VnltMl 

The  United  Statas  Supreme  Court,  in  ex-parte 
Lewis  W.  Phillips,  a  petition  for  a  rule  on  the  Cir- 
cuit Court  of  New  York,  to  show  cause  why  a 
maodamus  should  not  issue  Co  compel  it  to  grant 
an  order  against  the  stipulators  In  the  bond  on 
which  he  bad  recovered  Judgment,  for  examination 
concerning  their  property,  according  to  the  laws 
and  practice  of  the  State  of  New  York ;  and  to 
disclose  all  Information  concerning  their  property, 
with  a  view  to  the  sequestration  thereof,  and  that 
they  be  directed  to  convey  all  their  said  property 
to  a  sequestrator  to  be  appointed  by  the  court,  and 
punished  for  contempt  in  not  performing  their 
stipulations  and  failing  to  comply  with  the  pro- 
visions of  the  decree,  sa^s ; 
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Bven  If  we  have  the  power  to  grant  a  mandamus 
In  a  case  like  this,  the  reasons  assigned  by  the  cir- 
cuit Judge  in  his  opinion  for  refusing  the  motion 
are  so  satisfactory  and  show  so  clearly  that  he  was 
right  In  what  he  did,  that  we  thinly  it  quite  unne- 
cessary to  hear  an  argument,  and,  therefore,  deny 
the  application  for  the  rule. 

In  Oarneau  v.  Dosler,  Wcyl  &  Co.  H  al,^  the 
Supreme  Court  of  the  United  States  says  : 

Since  the  act  of  June  8, 1872,  (17  Stat.,  330 ;  Rev. 
Stat.,  558,  024,  678,)  authorizing  the  appointment 
of  deputies  of  the  clerks  of  tlie  courts  of  the  United 
Stat^,  a  transcript  of  the  record  is  suiBciently  au- 
tlientlcated  for  the  purposes  of  an  appeal  or  writ  of 
error  to  this  court,  if  It  is  signed  by  the  deputy  in 
the  name  of  and  for  the  clerk  of  the  court  from 
which  the  appeal  comes,  or  to  which  the  writ  of 
error  is  directed,  and  sealed  with  the  seal  of  that 
court. 

In  Robert  Tilson  A  Co.,  an  appeal  from  the 
Court  of  Claims,  Hr.  Cliief  Justice  Waite,  in  deliv- 
ering the  opinion  of  tl^e  Supreme  Court  of  the 
United  States,  says : 

We  have  no  doubt  it  was  the  wish  of  tliose  who 
procured  tlie  passage  of  the  special  statute  under 
which  the  Court  of  Claims  took  Jurisdictiou  of  this 
suit,  to  obtain  from  Congress  authority  for  that 
court  to  give  u  Judgment  against  the  United  States 
at  least  for  interest,  in  case  it  should  k>e  found  that 
payments  on  the  contracts  held  by  the  claimants 
had  been  unreasonably  delayed.  But  if  Congress 
had  desired  to  grant  such  authority,  it  would  have 
been  easy  to  have  said  so  in  express  terms ;  and 
because  It  did  not  say  so,  we  are  led  Irresistably  to 
the  conclusion  that  it  did  not  intend  to  give  any 
such  power.  By  the  statute  the  court  was  required 
to  investigate  the  claim,  and  **  ascertain,  determine, 
and  adjudge  the  amount  equitably  due  such  firm, 
if  any,  for  such  loss  or  damage."  There  is  nowhere 
any  intimation  that  the  Investigation  is  to  be  con- 
ducted otherwise  than  Judicially.  The  reference 
was  made  to  the  court  as  a  court,  and  not  to  the 
Judgeif  aH  arbitrators.  The  determination  is  to  be 
made  according  to  the  fixed  rules  which  govern 
that  court  In  the  adjudication  of  causes,  and  not  at 
the  discretion  of  the  Judges.  The  same  principles 
of  Jurisprudence,  and  the  same  statutory  regula- 
tiens  as  to  practice,  are  to  be  applied  here  that 
would  be  if  the  case  had  come  into  the  court  under 
lis  genenil  Jurisdiction.  It  is  to  be  ascertained  and 
determined  wliat.  if  anything,  Is  due  the  claimants 
from  the  Government,  according  to  the  rules  of 
law  applicable  to  the  settlement  In  that  court  of 
controversies  between  the  Oovernment  and  Its 
citizens.  Tlie  special  statute  does  not  even  provide 
tliat  the  adjustment  shall  be  made  upon  principles 


applicable  to  suits  between  citizens.  To  our  minds 
the  word  ^*  equitable,"  as  here  used,  means  no 
more  than  that  the  rules  of  law  applicable  to  the 
case  shall  be  construed  liberally  in  favor  of  the 
claimants. 

As  between  citizens,  no  allowance  could  be  made 
for  loss  of  profits  consequent  on  the  advance  in  the 
price  of  materials  while  payments  were  withheld, 
nor  for  the  discount  on  the  certificates  of  indebted- 
ness sold  in  the  market.  Such  damages  are  too 
remote.  Interest,  however,  would  have  been  re- 
coverable as  against  a  citizen  if  the  payments  w«re 
unreasonably  delayed.  But  with  the  Government 
tlic  rule  is  different,  for.  In  addition  to  the  practice 
which  has  long  prevailed  in  the  departments  of  not 
allowing  interest  on  claims  presented,  except  it  is 
in  some  way  specially  provided  for,  tiie  statute 
under  which  the  Court  of  Claims  is  oi^nlzed  ex- 
pressly declares  *'  that  no  interest  shall  be  allowed 
on  any  claim  up  to  the  time  of  rendition  of  Judg- 
ment thereon  in  the  Court  of  Claims,  unless  upon 
a  contract  expressly  stipulating  for  interest**  Rev. 
Stat.,  sec.  1091.    This  was  conclusive. 

In  Glendale  Elastic  Fabric  Co.  v.  William  Smith, 
the  Supreme  Court  of  the  United  States,  Mr.  Chief 
Justic  Waite  delivering  the  opinion,  says  : 

While  the  appellee^s  patent  was  sustained,  it 
was  a  fruitless  victory  to  him,  because,  since  the 
patent  had  expired,  he  got  no  Injunction,  and  the 
court  found  that  he  was  not  entitled  to  recover 
from  the  appellant  either  profits  or  damages.  As 
the  decree  stands  it  sustains  an  expired  patent  and 
does  no  more.  The  appellant  was  left  at  liberty 
when  the  decree  against  him  was  rendered  to  use 
the  patented  machine  In  any  way  he  chose,  and  he 
has  not  been  required  to  pay  anything  for  the  use 
he  made  of  it  while  the  patent  was  in  force.  The 
appeal,  therefore,  presents  only  a  moot  case  except 
as  to  costs. 

We  think  the  disclaimer  as  to  the  reissued  pa- 
tent, division  B,  had  no  effect  on  the  costs  in  this 
case,  because  the  question  presented  for  decision 
was  whether,  notwithstanding  that  disclaimer,  the 
other  divisions  of  the  reissue  sliould  be  sustained. 
The  statute  as  to  costs  after  a  disclaimer  (Rev.  Stat., 
sec.  4,922),  therefore,  has  no  application  to  this  suit, 
and  the  appeal  is  practically  reduced  to  the  single 
question  whether,  if  tlie  decree  below  sliould  be  re- 
versed, the  appellee  ought  to  liave  his  costs  in  that 
court,  and  if  so,  how  much.  As  no  appeal  lies  from 
a  mere  decree  respecting  costs  and  expenses  (Canter 
V.  Insurance  Company,  8  Pet.,  819),  and  this  case 
comes  within  the  reason  of  that  rule,  we  afiirm  the 
decree  below  without  examining  the  merits. 

In  the  Chicago  and  Pacific  R.  R.  Co.  v.  John  J. 
Blair,  the  United  States  Supreme  Court,  speaking 
through  Mr.  Chief  Justice  Waite,  says : 
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"Tb«  practice  only  dispenses  with  a  citation 
when  the  appeal  is  taken  and  perfected  In  open 
eoart  daring;  the  term  at  which  the  decree  com- 
pltined  of  isactnally  entered,  and  to  be  teciinically 
SDlBeient  so  as  to  render  a  citation  necessary,  the 
taldn^  of  the  appeal  sl:ouId  in  some  form  appear  on 
the  records  of  the  court.  The  theory  of  the  rule  is 
Uitt  as  a  party  to  a  suit  is  constructively  pres- 
ent in  court  during  tlie  entire  term  at  whicli  liis 
cause  is  for  hearins^,  and  as  the  doinc|^  of  the  court 
are  a  nmtter  of  reconl  at  tlie  time,  lie  U  clmr^able 
inth  notice  of  ail  tiiat  is  done  during  ttie  term  af- 
fecting his  suit,  because  if  actually  absent  when  an 
order  is  made  he  can  on  hi.«  return  obtain  full  in- 
formation  by  an  examination  of  the  minutes.  Still 
an  appeal  otherwise  regular  would  not  probably  be 
di^i^sed  absolutely  for  want  of  citation «  if  It  ap- 
peared by  clear  and  umistakable  evidence,  outside 
of  Uie  /ecord,  that  the  allowance  was  made  In  open 
coort  at  the  proper  term,  and  that  the  nppellee  had 
Imd  actual  notice  of  what  had  been  done. 

Tlie  records  of  the  court  In  this  case  show  an 
allowance  of  tlie  appeal  in  court  when  the  appellees 
were  preseut  by  their  solicitors.  It  was,  however, 
lit  a  term  subsequent  to  the  rendition  of  tlie  decree, 
and  under  the  practice  a  citation  was  necessary  to 
bring  the  appellees  to  this  court.  Tlie  case  was 
docketed  promptly  here  at  the  term  to  which  the 
appeal  was  returnable,  and  as  the  appellants  ml^lit 
well  have  supposed  that  a  citation  would  bo  waived, 
we  will  not  dismiss  the  appeal  absolute ly«  but  ap- 
ly  the  nde  acted  upon  In  Day  ton  v.  Lash,  94  U.  8., 
112, and  "grant  summary  relief*  '*b3[  Imposing 
»Qch  term^  upon  the  appellants  as  under  the  cir- 
eumftanoea  may  be  legal  and  proper. 

An  order  may  be  entered  that  unless  the  appel- 
lants caose  a  citation,  returnable  on  the  first  Mon- 
day In  February  next,  to  be  issued  and  served  upon 
tbe  appellees  before  that  date,  the  appeal  is  dis- 
missed. 


1Jaia##  Stat««  8npreni#€onra  Prpe^^diiiKs. 

No.  81.  Tho  United  States,  appellant,  v,  Henry 
Clamoixan  et  al. 

Kg.  82.  Henry  Glamorgan  et  al.,  appellants,  v. 
The  United  States. 

No.  92.  Cyprian  Olamorgan,  appellant,  v.  The 
United  States;  appeals  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Mis- 
souri. Tbe*decree  below  was  that  the  appellees 
recover  of  the  United  States  certificate,  under  the 
ftixth  section  of  the  act  of  Congress  of  June  22, 
I860,  for  04,136  acres  of  laud,  to  be  located  on  any 
of  the  public  lands  subject  to  private  entry,  in  lieu 
of  tlie  original  concession  oy  the  Spanish  author- 
lUes  to  Jacques  Glamorgan,  their  ancestor,  the  lat- 
er having  been  disposed  of  by  the  United  States. 


The  act  was  renewed  by  one  passed  in  1877.  The 
construction  the  court  gives  the  law  Is  epitomized 
thus :  The  documents  surveys,  possessions  or  other 
actp,  on  which  the  claimant  relied,  must  have  been 
completed  during  the  period  of  the  actual  posses- 
sion by  the  Government  prior  to  that  of  the  United 
States  under  which  the  claim  was  made';  tiie  claim- 
ant, or  those  under  whom  he  held,  must  have  been 
out  of  possession  for  twenty  years  or  more  before 
the  suit  was  commenced.  It  Is  further  held  that 
the  claim  must  be  sustained  under  a  complete  grant 
or  concession  from  the  Government,  order  of  sur- 
vey duly  executed,  or  by  other  mode  of  Investiture 
of  title  In  the  original  claimants  or  separation  froirt 
the  mass  of  the  public  domain,  either  by  actual 
survey  or  definition,  affixed  natural  or  ascertainable 
boundaries  or  initial  points  and  distances  by  com- 
petent authorities  prior  to  the  cessions  of  the  land 
to  the  United  States.  It  appears  that  tliis  not  only 
did  not  exist,  but  variations  In  the  ajiibseqnent  sur- 
veys between  94,136  and  1,810,240  acres  were 
made.  The  land  in  question  Is  situated  on  the, 
western  side  of  the  Mississippi  some  leagues  above 
tlie  mouth  of  the  Missouri,  bounded  on  one  side  by 
the  river  La  Charette  or  Dardenne  and  on  the  other 
by  Au  Cauvre  river.  Tlie  judgment  of  tho  court 
below  was  reversed  and  the  case  remanded  with 
Instruction  to  dismiss  the  petition  on  its  merits. 
Mr.  Justice  Miller  delivered  the  opinion  of  tlie  court. 

No.  87.  William  G.  Phillips,  appellant,  v.  Bin- 
jamin  F.  Gilbert ;  appeal  from  the  Supreme  Court 
of  the  District  of  Columbia.  Gpinlon  by  Mr.  Jus- 
tice Bradley.  The  controversy  was  as  to  the  valid- 
ity of  a  mechanic's  lien  on  six  houses  and  lots  on  I 
street  for  $32,000.  The  defendants  having  filed  an 
undertaking  the  lien  was  thereby  released,  and  a 
jud^icment  was  therefore  given  against  Gilbert  per- 
sonally for  $4,020,  the  balance  due,  and  the  plain- 
tifi'  directed  to  proceed  at  once  against  the  under- 
takers. In  the  court  below  the  deciee  was  given 
the  appellees  on  the  ground  that  the  lien  should 
have  been  filed  against  tlie  house  separately,  and 
that  the  Hen  had  been  taken  off  to  obtain  a  loan. 
Decree  reversed. 

No.  485.  Augustus  Jouan,  appellant,  v.  Willard 
Divoll ;  appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  allowing  Divoll  three-fortieths  of 
an  award  obtained  from  the  Mexican  government, 
amounting  to  $5,  572.80,  less  $1,387.80,  the  propor- 
tionate share  of  the  expenses.  Dlvull  had  bought 
this  share  from  H.  L.  Cooke,  who  had  one-half  of 
the  award  assigned  to  him  by  Jouan.  Chief  Justice 
Waito  delivered  the  opinion  afilrmlng  the  decree. 

No.  131.  The  United  States,  plalutitf  In  error,  v. 
G.  L.  Kimball,  administrator,  etc.;  in  error  to  the 
Circuit  Court  of  the  United  States  for  the  District 
of  Arkansas.  Mr.  Chief  Justice  Walte  deliverei 
the  opinion  affirming  the  decision  below.    The  sud 
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was  against  a  collector  of  internal  revonne  on  hU 
personal  bond  for  uncollected  taxes.  The  court 
held  that  by  section  3,218  of  the  Revised  Statutes, 
the  certiflcate  of  the  commissioner  of  internal  rev- 
enue was  a  necessary  precedent  to  the  credit  on  the 
collector's  account  by  the  first  comptroller  of  un- 
collected taxes  turned  over  to  a  successor  after  due 
dlli^^ence  in  their  collection,  but  did  not  bar  Mb  use 
in  defense  of  a  suit  on  a  bond.  The  court  below 
decided  in  favor  of  the  collector. 

No.  63.  Lydia  C.  Hall,  widow,  etc.,  et  al.,  appel- 
lants, V.  Edwin  Russell  and  wife  et  al.;  appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon ;  decree  affirmed  with  costs.  Opin- 
ion by  Mr.  Chief  Justice  Waite  affirming  tlie  decree 
of  the  Oregon  Circuit  Court.  J.  S.  Ix>ring  settled 
on  a  tract  of  land  in  Oregon,  but  died  before  com- 
pleting the  four  years  of  residence  necessary  to 
complete  the  title.  The  question  was  whether  the 
title  descended  by  the  Oregon  Donation  Act,  or  as 
donee  of  the  United  States.  Under  the  former  the 
settlers'  claim  descends  to  heirs  as  real  estate  and 
possessory  rights  by  will.  But  this  being  in  con- 
flict with  United  States  laws,  is  held  to  be  inopera- 
tive and  the  heirs  of  Loring,  who  are  the  present 
appellants,  have  no  title. 

No.  790.  John  R.  Weatherby,  plaintiff  in  error, 
V.  Matilda  Bowie  et  al.;  in  error  to  the  Supreme 
Court  of  Louisiana;  writ  of  error  dismissed  for 
want  of  Jurisdiction.  Opinion  by  Mr.  Chief  Justice 
Waite. 

No.  429.  The  National  Bank  of  Genessee,  plain- 
tiff in  error,  v.  E.  M.  Whitney  et  al.;  motion  to 
dismiss  denied.  Announced*by  Mr.  Chief  Justice 
Waite. 

No.  865.  The  County  Courtof  Ralls  County,  plain- 
tiff in  error,  v.  United  States  ex  rel.  Charles  A. 
George;  motion  to  vacate  supersedeas  denied.  An- 
nounced by  Mr.  Chief  Justice  Waite. 

No.  748.  The  State  of  South  Carolina  ex  rel. 
Douglass  &  Jackson,  plaintiff  in  error,  v.  Peter  C. 
Gaillard,  county  treasurer,  etc.;  ordered  for  rear- 
gumcnt  and  assigned  for  Monday,  26tb  January, 
1880. 

No.  1103.  J.  S.  Rumsey,  appellant,  v.  J.  P.  H. 
Demby  ;  appeal  from  the  Circuit  Court  of  the  Uni- 
ted States  for  the  Eastern  District  of  Arkansas ; 
on  motion  of  Mr.  A.  H.  Garland  docketed  and  dis- 
missed with  costs. 

No.  1062.  Phillips  county.  Ark.,  defendants,  ?. 
Francis  B.  Loomis. 

No.  1063.  Phillips  county.  Ark.,  defendants,  v. 
E.  Matthews  and  another;  on  motion  of  Mr.  A.  A. 
Garland,  dismissed. 

No.  132.  The  Mississippi  and  Tennessee  Railroad 
Co.,  plaintiff  in  error,  v.  The  State  of  Tennessee 
et  al.;  in  error  to  the  Supreme  Court  of  Tennessee; 
Judgment  affirmed  with  costs  and  interest.  Author* 


Ity  of  Railroad  company  v.    Gaines,  97  United 
States,  697,  announced  by  Mr.  Chief  Justice  Waite. 

No.  216.  The  United  States,  appelUint,  v.  Wil- 
liam B.  Willfaims;  appeal  from  the  Court  of  Claims; 
Judgment  affirmed.  Opinion  by  Mr.  Chief  Justice 
Waite. 

Mo.  114.  John  G.  Blgelow,  plaintiff  in  error,  v. 
Emma  E.  Fisk ;  in  error  to  the  Supreme  Conrt  of 
the  District  of  Columbia ;  Judgment  affirmed  with 
costs.    Announced  by  Mr.  Chief  Justice  Waite. 

No.  117.  The  Metropolitan  Washing  Machine  Co., 
appellant,  v.  James  Young  and  J.  E.  Young ;  ap- 
peal from  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  New  York ;  decree  af- 
firmed with  costs.  Announced  by  Mr.  Chief  Jus- 
tice Waite. 

No.  130.  The  Home  Insurance  Co.,  plaintiff  in 
error,  v.  The  American  Steamboat  Co.;  In  error  to 
the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict  of  Rhode  Island;  Judgment  affirmed  with  costs 
and  interest.    Opinion  by  Mr.  Chief  Justice  Waite. 

No.  768.  The  First  National  Bank  of  Quiucy, 
plaintiff  in  error,  v.  S.  Frank  Hall  et  al.;  in  error 
to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois ;  Judgment  reversed 
with  costs,  and  cause  remanded  for  further  pro- 
ceedings in  conformity  with  the  opinion  of  this 
court.    Opinion  by  Mr.  Justice  Swayne. 

No.  123.  The  Kentucky  Improvement  Co.,  plain- 
tiff in  error,  v.  Charles  W.  Slack,  collector,  etc.; 
in  error  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts;  Judgment  affirmed 
with  costs.  Opinion  by  Mr.  Justice  Clifford ;  dis- 
senting, Mr.  Justice  Field,  Mr.  Chief  Justice  Waite 
and  Mr.  Justice  Harlan. 

No.  122.  The  Eastern  Railway  Co.,  plaintiff  in 
error,  v.  Charles  Slack,  collector,  etc.;  in  error  to 
the  Circuit  Court  of  the  United  States  for  the  Dss- 
tri.ct  of  Masfachusets ;  Judgment  affirmed  with 
costa.    Opinion  by  Mr.  Justice  Clifford. 

No.  126.  R.  A.  Wills  et  al.,  plaintiffs  in  error,  t. 
Tliomas  Russell,  late  collector,  etc.;  in  error  to  the 
Circuit  Court  of  the  United  States  for  the  District 
of  MassachusetU ;  Judgment  affirmed  with  costs- 
Opinion  by  Mr.  Justice  Clifford. 

No.  106.  James  C.  Babbitt,  assignee,  plaintiff  Iq 
error,  v.  John  Shields  and  John  Finn  ;  In  error  to 
the  Circuit  Court  of  the  United  State  for  the  east- 
ern District  of  Missouri ;  Judgment  affirmed  with 
costa,  and  cause  remanded  with  directions  to  sus- 
tain demurrer  and  to  render  Judgment  in  favor  of 
plaintiff  in  conformito  with  the  opinion  of  this 
court.    Opinion  by  Mr.  Justice  Clifford. 

No.  108.  George  Watt,  appellant,  v.  P.H.  Starke; 
appeal  from  the  Circuit  Conrt  of  the  United  States 
for  the  Eastern  District  of  Virginia;  decree  affirmed 
with  easts*    Oplnton  by  Mr.  Justice  Bradley. 
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Sand  gi^artmiint- 


FuniUheU  by  Willis  Drummond,  Jr. 

•wBMraliip  or  I<aiMl  l»j.Pr«*«niptor, 

Pebrt  Ha.bnum  v.  Henry  Linton. 

1.  Under  the  dedsion  of  the  Sapreme  Court  in  Atherton  v 
Fowler,  a  settlement  apon  land  occupied  and  in  the  pos- 
leMioa  of  another  is  mere  naked  intraslon,  and  In  such  a 
uTOBcfol  attempt  to  seise  the  fruits  of  other  men's  labors, 
there  can  be  no  bona  fide  claim  of  right  whatever. 

1  H.  entered  into  an  a«rreement  with  a  railroad  company 
te  pnrebase  certain  land,  on  certain  conditions,  obligating 
himself  that,  until  full  payment  of  purchase  money,  he 
woQld  permit  no  waste  to  be  made,  or  wood  to  be  cut,  &c. , 
kc;  the  conditions  were  met,  and  deeds  of  conveyance 
delivered  by  the  company  to  one  M .  to  whom  H,  was  in- 
debted, and  who  held  a  mortgage  on  the  land.  An  agree- 
ment of  sale  was  effected  between  H.  and  M.  which  was 
tnbseqoently  consummated,  when  H.  conveyed  by  deed 
abeolnte  all-hls  right,  Ac,  to  the  land.  On  the  same  day 
X.  ezecaied  a  lease  to  H.  for  the  term  of  one  year  condi- 
tioned that  U.  or  his  assigns  might  at  any  time  during  the 
eoBtianance  of  the  lease,  purchase  the  land  for  a  stated 
tam. 

Held:  That,  even  though  the  re-purchasing  clause  in  the 
kase,  creates  a  defeasance  in  the  deed,  and  that  consid- 
ered In  thesame  connection  constitute  nothing  more  than 
a  mortgage,  it  does  not  disqualify  H.  as  a  pre-emplor,  for 
the  wwrtgagm  is  the  owner^  and  the  dlsqaalif ving  clauses 
In  the  .'pre-emption  law  refer  directly  to  the  ownerthtp 
of  land  by  the  pre-emplor.  • 

Depabtmsnt  op  the  Interior, 
General  Land  Office, 
Washington,  October  ll,  1879. 

Bbgister  AKD  Receiver,  Jfa^m/ie,  Gala. 

Gentlemen:  I  have  examined  the  contegted 
case  of  Perry  Hannam  v.  Henry  Linton,  forwarded 
with  yoar  letter  of  June  15,  1878,  and  involving 
title  to  the  S.  W.  i  of  N.  W.  i,  section  8,  and  N.  i 
of  S.  £.  i,  and  S.  E.  i  of  N.  E.  i,  section  7,  13  N., 
3W.,M.D.  M. 

The  records  of  the  oflSce  show  that  Hannum  filed 
D.  S.  10,700,  September  3, 1877,  alleging  settlement 
May  1, 1873,  claiming  land  above  described. 

Henry  Linton  filed  D.  S.  10,679,  Auj^ust  25, 1877, 
sll^Dg  settlement  August  24, 1877,  claiming  same 
hod. 

Township  plat  filed  Aogust  14, 1877.  Date  ot 
hearing,  Dooember  4, 1877. 

The  testimony  In  the  case  shows  that  Hannum 
bought  the  improvements  on,  and  the  possessory 
right  to,  the  land  in  dispute  from  J.  F.  Argyle  and 
Beed,  In  May,  1874,  for  which  he  paid  the  sum  of 
one  thoDf  and  dollars. 

Argyle  was  on  the  land  from  the  10th  of  Decem- 
ber, 1873,  until  the  10th  of  May,  1874,  and  as  he 
renaSned  on  the  land  some  two  weeks  after 
&nnam  had  entered  upon  It,  the  real  date  of  Han- 
oain*t  settlement  must  have  approximated  the  first 
of  May,  1874,  and  the  date  of  settlement  alleged  in 


his  declaratory  statement,  is  accounted  for  by  the 
fact  that  he  was  confused  at  the  time  of  its  alleg- 
ment  by  reference  to  certain  other  dates  in  hand 
which  led  hlga  astray. 

The  settlement  and  filing  of  Linton  were  made, 
i^spectively,  on  the  24th  and  25th  of  August,  1877. 
And,  if  we  are  to  believe  him  and  his  witnesses  lie 
performed  the  herculean  feat  of  traveling  one  hun- 
dfipd  Miles  by  private  conveyance  {jvat  how  he  re- 
fused to  tell),  between  the  date  of  his  settlement  on 
(he  24th  and  the  evening  of  the  25th,  when  he  re- 
turned to  his  claim,  in  the  meantime  having  per- 
formed the  official  requirements  pertaining  to  Ills 
claim,  before  the  Register  and  Receiver.  The  rea- 
son of  this  unusual  expedition  would  seem  to  be 
explained  by  the  fact,  that  by  the  express  implica- 
tion of  the  law,  and  under  the  rulings  of  tills  office, 
where  adverse  rights  aie  in  issue,  the  act  of  settle- 
ment must  precede  the  declaration  of  the  same. 
But  to  one  who  had  any  knowledge  or  conception 
of  the  requirements  of  the  pre-emption  law,  this 
remarlcable  exhibition  of  haste  would  appear  in  the 
iigiit  of  foolishness  in  the  extreme,  and  ought  to 
have  been  explained  on  some  tenable  grounds ;  and 
his  refusal,  under  the  instructions  of  his  attorney, 
and  encouraged  by  the  singular  character  of  your 
rulings,  to  give  any  explanation  whatever  of  tlie 
facts  attending  the  transaction,  had  a  strong  ten- 
dency to  develop  suspicion,  and  thereby  weaken 
his  case.  The  township  plat  was  not  filed  In  the 
local  office  until  August  14, 1877,  and  at  any  time 
within  a  period  of  three  months  from  that  date,  his 
filing  would  have  been  Just  as  valid  and  efficacious 
in  the  furtherance  of  his  rights  as  it  was  on  the  25th 
of  August,  and  if  there  were  any  facts  within  his 
knowledge  tending  to  give  ci*edence  to  his  almost 
improbable  statement,  it  was  due  to  the  Integrity 
of  his  case  to  furnish  tliem,  and  not  by  a  dumb  show 
give  cause  for  a  suspicion  of  fraud.  However,  it  Is 
sufficient  to  state,  at  the  outset  of  this  case,  that  it 
matters  but  little  what  might  have  l>een  the  charac- 
ter of  any  particular  acts  on  the  part  of  Linton,  or  to 
what  extent  his  good  faith  was  exemplified,  which 
under  its  best  aspect  wasbut  limited,asitwas  proven 
beyond  a  doubt,  and  without  an  attempt  at  contn^- 
dlction,  that  Hannum  was  tlie  owner  of  valuable 
improvements  on  the  land,  and  had  been  in  the 
actual  possessson  of  them  since  1874,  three  years 
before  Linton  had  made  any  pretention  to  settle- 
ment. The  case  comes  directly  wltliin  the  purview 
of  the  decision  of  the  United  States  Supreme  Court 
in  the  case  of  Atherton  v.  Fuller,  6  Otto,  513,  and 
in  the  ligiit  of  that  decision  Linton  Is  a  mere  nakq^ 
trespasser,  **  making  an  unwarranted  intrusion 
upon  the  Inclosure  of  another,  an  Inclosure  and  oc- 
cupation of  years,  on  which  time  and  labor  and 
money  have  been  expended,  and  that  in  such  a 
wrongful  aUen^  i09me  ike /ndU  of  other  mm*a  labor 


Digitized  by 


Google 


28 


WASHINGTON  LAW  REPORTER. 


VOL.  vin 


there  could  be  no  bona  fide  clam  of  right  whatever, ^^ 

The  question,  however,  as  to  what  rij^hts  Han- 
num  may  have  as  aj^ainf>t  the  Govcrnmen  is  not  so 
easily  disposed  of,  and  herein  rested  the  wiiole  bar- 
den  of  tlie  trial.  There  are  two  disquallflcations  in 
the  preemption  law,  of  either  and  both  it  was  in- 
cumbent upon  Hunnum  to  purj;;e  himself  before  he 
could  secure  title  to  the  land,  viz.:  that  he  did  not 
leave  land  of  his  own  to  reside  on  the  public  land  in 
the  same  State  or  Territory,  and  that  he  was  not 
tiie  owner  of  three  hundred  and  twenty  acres  of  land 
in  any  State  or  Territory. 

The  following;  are  the  facts  in  tlie  case  :  On  the 
5th  day  of  January,  1872,  Hannum  entered  Into  an 
agreement  with  the  Central  Pacific  Railroad  Com- 
pany to  purchase  tiio  S.E.  J  and  E.  \  of  S.  W.  J 
section  29,  14  N.  2  W.,  and  on  tlie  9th  of  February, 
1872,  agreed  to  purcliasc  from  the  same  company 
tlie  S.  E.  J  of  section  31,  14  N.  2  W.,  containing  in 
the  ao^gregjile  400  acres,  for  which  he  was  to  pay 
under  certain  conditions  tliQ  sum  of  $2,160.  Han- 
num entered  into  obligations  In  these  agreements 
that  until  the  full  payment  of  said  purchuse-money 
and  Interest,  he  would  permit  no  strip  or  waste  to 
be  made  0!i  said  premises,  and  no  wood  or  growing 
trees  lo  be  cut  tliercon,  except  for  necessary  family 
u«e  and  fencing,  and  building  purposes,  without 
the  previous  written  consent  of  tlie  railroad  com 
pany.  It  was  also  agreed  that  if  Hannum  failed  to 
punctually  and  strictly  comply  with  any  of  the 
stipulations  of  the  contract,  then  the  company 
sliould  be  entitled  to  tlie  right  of  entering  upon, 
and  talcing  possession  of  the  premises  with  all  the 
improveoients  thereon. 

The  conditions  of  this  agreement  were  complied 
with  in  due  time,  and  deeds  of  conveyance  deliv- 
ered by  the  railroad  company  for  the  respective 
tracts.  Hannum,  not  having  been  able  to  comply 
with  the  conditions  of  \\U  agreement  of  purchase 
from  the  railroad  company  out  of  his  own  paeans, 
borrowed  the  money  from  A.  Montgomery,  and, 
having  at  sundry  times  borrowed  money  for  other 
purposes.  It  appears  that  in  October,  1876,  Hannom 
was  indebted  to  Montgomery  In  the  sum  of 
$7,837.65,  for  which  he  gave  a  mortgage.  The 
deeds  of  the  railroad  company,  although  made  to 
Hannum,  were  delivered  to  Montgomery,  and 
Hannum  swears  that  he  never  saw  them,  and  has 
knowledge  of  their  existence  only  through  one 
Good,  an  agent  of  Montgomery.  It  also  appears 
that  at  or  about  the  time  the  said  mortgage  was 
made,  an  agreement  of  sale  was  also  eflected  be- 
tween Hannum  and  Montgomery,  which  was  con- 
summated on  the  8th  day  of  October,  1877,  when 
Hannum  conveyed,  by  deed  absolute  on  its  face, 
all  his  rigiit,  title,  and  interest  In  the  premises  to 
Montgomery  for  a  consideration  of  $14,000.  This 
consideration  would  place  the  land  at  an  aci'eage 


value  ot  $35,  which  Llantium  says  was  tlie  price  at 
which  he  held  it,  and  which  it  was  stipulated  he 
should  receive.  On  the  same  day  upon  which  the 
deed  was  executed,  Montgomery  executed  a  lease 
of  the  premises  to  Hmnum  for  the  term  of  one 
year  at  a  rental  of  $1,175.64.  This  lease  embodied 
an  express  understanding  and  agreement  between 
tlie  parties  thereto,  that  the  said  Hannum,  or  his 
assigns,  might,  at  any  time  during  the  continuance 
of  the  lease,  purchase  the  described  land  of  Mont- 
gomery, or  ids  assigns,  for  the  sum  of  $7,837.65.  It 
is  claimed  by  the  contestant  that  the  consideration 
sum  in  the  lease  ($1,175.64)  is  tlie  exact  amount  of 
interest  accruing  on  $7,837.65  at  the  rate  of  one  and 
one-fourth  ^ercenitim  per  month,  and  that  the  mat- 
ter of  interest  was  the  real  consideration  !n  the 
lease  ;  and  although  this  would  seem  plausible  on 
Its  face,  yet  Hannum  swears  that  he  knew  notiiing 
about  tiie  interest,  and  that  it  was  ^^  about  tlie 
customary  cash  rent  for  land.*^ 

The  whole  force  of  the  adverse  party  is  exhausted 
In  the  (effort  to  show  than  tho  repurchasing  clause 
in  the  lease,  creates  a  defeasance  in  tiie  deed,  and 
tiiat  considered  in  the  same  connection  tliey  con- 
stitute nothing  more  than  a  mortgage.  But  even 
admitting  this  conclusion,  it  by  no  means  follows 
that  the  fact  would  operate  art  a  disqualification  of 
Hannum  as  a  pre-emptor ;  for  It  is  a  well  settle<l 
principle  In  law,  that  the  mortgagee  is  the  owner  of 
the  land,  and  that  his  title  can  only  l>e  defeated  by 
tiic  performance 'of  the  condition.  Tlie  dUqnalifj'- 
ing  clauses  in  the  pre-emption  law  refer  directly  to 
the  ownership  of  land  by  the  pre-emptor,  and  the 
said  owner  being  sued  alone,  in  the  law,  imports 
an  absolute  ownership,  such  as  would  allow  him  to 
cut  wood,  demolish  buildings,  and  dig  wlicrcon  he 
might  please  for  minerals,  &c.,  &c.,  whicli  woidd  be 
considered  waste  in  a  qualified  owner;  and  there 
is  no  pretext  but  tliat  Hannum  from  the  lime  he 
first  went  on  tlie  land  under  his  agreement  with 
the  railroad  company  until  tlie  day  of  trial,  was 
under  the  most  stringent  qualifications  of  owncr- 
sliip. 

But  I  am  not  prepared  to  admit  that  the  transac- 
tion was  in  the  nature  of  a  mortgage.  On  the  con- 
trary, after  a  careful  examination  of  a  number  of 
decisions  of  the  Supreme  Court  of  California  and  of 
other  States,  upon  the  subject,  I  am  inclined  to  the 
opinion  that  the  deed  of  Hannum  to  Montgomery 
conveyed  not  only  the  ownership  but  the  legal  title 
with  It,  and  that  his  right  of  possession  can  only  be 
defeated  by  a  good  and  equitable  defense  on  the 
part  of  Hannum. 

I  hold,  therefore,  that  Hannum  di«l  not  leave 
land  of  his  own  when  he  went  upon  the  land  in 
dispute,  as  it  will  not  be  pretended  that  he  was  in 
any  sense  an  owner  of  the  railroad  land  at  that 
time,  and  that  ho  is  not  the  owner  of  320  acres  of 
land  in  any  State  or  Territory  and,  consequently, 
not  disqualified  as  a  pre-emptor  on  eitlier  of  these 
gmundD. 

It  is  urged  by  the  contestant  that  Hannum  baa 
not  resided  upon  his  claim,  continuously,  but  I 
think  this  is  sufficiently  explained  by  the  fact  that 
lie  was  cultivating  several  otlier  tracts  of  land  in 
the  neigliborhood,  '.'mploylng  a  large  number  of 
hands,  and  that  in  order  to  accommodate  himself 
to  his  work,  he  would  move  with  his  family  or  a 
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portton  of  it  to  the  particular  tnict  upon  wliicli  tie 
miKiit  be  seeditij?  or  harvest  inj?.  His  own  testi* 
m  >ny.  and  that  of  several  otliers  corrot^pratod  it, 
^oes  to  sliow  tliat  llie  place  in  dilute  wasliis  liome, 
and  that  he  has  made  considerahle  improvements, 
and  cultivated  the  land  to  a  consideraldc  extent. 

I  tliererore  award  tim  land  to  Hannum«  and  you 
will  allow  his  entry  8nl)Ject  to  such  proof  as  may  be 
eatiftactory  to  you,  and  tlie  declaratory  statement 
of  Linton  fs  held  for  cancellation. 

You  will  notify  all  parties  in  interest  of  the  pur- 
port of  lhi«  dec)>>lon,  allow  tliem  sixty  days  in  which 
to  appeal,  an<l  at  the  expiration  of  that  period  re- 
port promptly  the  action  taken. 
Very  respectfully. 

J.  M.  ARMSTRONG, 
Acting  Commissioner, 


^h^  (|ourts. 


CIBCVrr  COl7RT.~Wyll«  «ii4  Cox,  J  J. 
If«w  Aaitii  af  I«aw. 


Jak.  0, 1880. 

SIMI.  Derlin  Jl  Go  t.  Wm.  J.  Pnrman.  PennsylTAota 
Jodffranit,  $i0S.l  I .    Plflfs  attyn.  W.  B.  Webb  and  J.  0.  Poor. 

S146S.  Rim  *  Co.  T.  James  G.  Nayliir  et  al.  Note,  $iOO. 
FiSi  uiy^  John  Selden. 

214«3.  Leo  Oordon  r.  Badd  O'Neill  *  Co.  Certiorari. 
Defu  atu,  A.  B.  Williams. 

SI464.  Stroute  *  Bro».  ▼.  Of  car  Fendall.  Account,  $960.08. 
Flffi  atty«,  <  :anisi  and  LK>rd. 

21405.  Timothy  Coetello.  iidra*r.  v.  MAihew;Q,aiffley.  Ac- 
coBnt.|iuo.    HllTs  atty.  Thomns  F.  Miller. 

ium.  M&ry  L.  Hughes,  executrix,  r.  Owen  Leddy .  Jadf- 
mestof  Josiice  Bundy.    PUTs  atty.  John  RIdont. 

21467.  L.  Wm.  Ouinnnd  v.  R.  M.  Johnson.  Judgment  of 
Ju9\kf  Richards.  $40  fiO.    PUTs  atty.  I..  M.  Sannders. 

314«S.  Same  v.  John  McGerry.  Judgment  of  Richards, 
$SiM.   PUTd  atty,  same. 

2i4fl0.  Same  t.  James  McKnight.  Judgment  of  Justice 
Ricbsrds.  $74  10     Plffs  atty,  same. 

Si47u.  John  B.  Harding  v.  A.  G.  Appleman  et  al.  Note, 
•aw.   PliTs  atty,  I.  G.  Kimball. 

SU71.  Same  v.  John  Barry.  Note,  $414.76.  Plffs  atty, 
same. 

S1471  Same  t.  Joseph  Williams.  Note  $198.44.  Plffs 
atiy,  tamr. 

Jaw.  8,  1880. 

21479  J.  Hazbnrglt  Co.  v.  Oscar  Friendliech.  Account. 
$ftl$r.    PlflTn  attys,  Oamsi  *  Lord. 

21474.  A.M.  Baerv  Frederick  Douglass.  Replevin.  Plffs 
sity,  L.  Tobrinpr. 

21475.  iMivid  Dreyfuss  ▼.  Fredericic  Donglass.  Replevin 
Plf«  aity.  same. 

21474  w.H.  Tenny  k  t'o.  v.  Henry  Seebade.  Acoonnt, 
$sr«.n    FIflV  any.  B  J.  7)ameiUe 

2M77.  Henry  McShane  A  Co.  v  John  L.  Blinkliorn  et  al. 
Kotes  and  account.  $36S.«ft.    Pitt's  atty,  F.  W.  Jones. 

21478  The  Iinited  States  v  John  J.  iMnaher  ot  al.  Bond. 
•1»,0U»    PI!R  atty.  U.  H.  Wells. 

21479.  L.  W.  Gulnand  v.  James  G.  Naylor.  Note.  $286. 
Plffs  atty,  L.  M  Sannders. 

21480.  Simon  Corroody  v.  Simon  Joseph.  Replevin.  Plffs 
stty,  J.  McD.  Carringion. 

Jan.  9,  1880. 

21451.  Charles  M  Bell  v.  L.  Oppenh^iner.  Certiorari. 
Drftsat'y,  R.  U.  Laskey. 

2148^  John  Leitch  v.  Wra.  G.  .Tarvb.  Judgment  of  Jus- 
tleo  Hall.  $36.66.    Plffs  atty,  Nath'l  Wilson . 

214ffl.  Win.  H.  Hoi.ver  v.  Frank  Best.  Appeal  Defts 
Mtyi.  L.Tobriner  AChas.  Walter. 

21484.  O.  L.  Palmer  v.  Mary  A.  Wheeler.  Certiorari. 
Defu  atty.  O.  W.  Cooper. 

jAir.  10. 1880. 

21484.  WilleU  A  Libby  v.  James  G.  Naylor.  •  Account, 
$Mi4  09.    PUTs  attys.  Appleby  A  Kdmondston. 

21464  Thomas  B.  (Jro^s,  jr.,  v.  same.  Account,  $4,831  93. 
PUTs  atty,  J.  U   Saville. 

21487.  V.  £.  Jones  v.  John  Alexander.  Notes.  $1.30  94. 
Plffii  attys,  Abert  A  Warner. 

2I4S8  MIcbAel  Shea  v.  Wm.  J.  Sterling.  Judgment  of 
Ji»tice  Walter,  $83.60.    Plffs  atty,  P.  J.  Donahue. 

21489.  HaywarU  A  Hotchins  v.  Jara<.*sG.  Naylor.  Account, 
11447.14.    Plffh atty,  Wm.  J.  MiUer. 

214001  Francis  MiUerv.  same.    Account,  $368.    Plffs  atty, 


Iff  'K4lUITT.~J«ni«s,  JaftUe« 
K«w  Suits. 

Jan.  6,1880. 
7100  Elizabeth  Donath  v.  Frederick  Donath.    For  divoi-ce. 
Com.  sol.,  D.  £.  CahUl. 

Jan.  7.1S80. 

7101.  Boswell  T.  Camp  ▼.  George  T.  Wallace  et  al.  For 
subrogation  of  account.    Coin,  sols,  Hagner  A  Maddox. 

7102.  Charles  A.  Prentiss  et  al.  v.  B  Frankhn  Dyer.  For 
partition.     Com.  sol.  Wm.  F.  Mattingly. 

Jan.  9,  1880. 

7103.  James  A-  Roberts  v.  Cloe  Roberu.  For  divorce. 
Com. sol.,  A.  B.  Williams. 

PROBATE  eoVRT— H«cn*r.  J. 

Jan.  9,  1880. 

Estate  John  Schneider;  will  filed,  with  petition  of  widow. 

Estate  L.  M.  Wright;  letters  granted  widow :  bond.  $400. 

Estate  Mary  C.  Goheens;  letters  granted  John  T.  Gobeens. 

Estate  Lambert  Stew.-irt ;  letters  granted  widow :  bond. 
$100. 

Estate  .Wm  C.  Lipscomb;  letters  granted  R.  W.  Lips- 
comb; bond.  $8,000 

Estate  Jchn  U.  Hodges ;  bond  of  widow  as  executrix  re- 
duced to  $250  ^ 

Estate  John  F.  Benjamin ;  order  for  pajrment  of  legacies 
toG.  H.  Allen  and  G.  C.  B.  Rowan;  and  admiuIsiraUon 
on  estate  on  the  S»d  Inst. 

Estate  John  H  W.  Bnrley;  Inventory  of  personalty, 
amonnting,  to  $149,  retomeci. 

Estate  Elizabeth  Stockton :  inventory  of  personalty 
amonnting  to  $226  06,  returned. 

Smith  Thompson  appointed  gnardian  to  Thomas  S.  Mc- 
Lean. 

John  W.  Polk  appointed  guardian  to  his  minor  children  : 
bond,  $600. 

Burton  J.  Everson  appointed  guardian  to  his  minor 
children:  bond,  $2,000. 

John  M.  Graham  appointed  guardian  to  Frank  G.  Mc* 
Glathery;  bond,  $3.0ij0. 

James  G.  Payne  filed  petition  for  release  «a  gnardian  to 
Robert  A.  Bernett. 

Estate  J.  O.  Armes;  inventory  of  personalty  amounting 
to  $439,  re*omed. 


Legal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTIUCT  OF 
COLUMBIA,  holding  a  Special  Term  for  Probate  Bus- 
iness. 
In  tuc  Mattbr  op  the  Estate  of  Joiin  F.  Bbnjajun, 

DbC'BARKD. 

Upon  consideration  of  the  petition  of  Guy  H.  Allen  And 
George  C.  B  Rowan,  this  day  filed,  averring  that  the  tes- 
tator above  named  was  at  the  time  of  hisldeath  domiciled  in 
the  District  of  Oolural>ia.and  praytng  that  George  Truesdeli. 
the  executor  of  said  estate,  appointed  by  this  Court,  be  dir- 
ected to  forthwith  pay  to  them  their  respective  legacies, 
under  the  will  of  said  John  F.  Benjamin,  dated  March  7. 
1877,  notwithstanding  the  contest  over  the  validity  of  said 
will  in  the  Courts  of  the  Stat«>  of  Missouri,  and  upon  the 
motion  of  A.  S.  Worthington,  the  solicitor  for  said  peti- 
tioners, it  is  this  9th  day  of  Januarv  ISSO  ;  Ordered,  that 
theprayer  of  said  p4*titioners  shall  be  granted  on  Friday, 
the  *23d  day  of  January,  18%,  unless  causejto  the  contrary  be 
then  shown  to  the  Court :  Provided  that  a  copy  of  this 
order  be  served  within  four  days  from  this  date  upon  said 
TmeMdell,  or  his  solicitor,  upon  Robert  Christy,  Esq..  solic- 
itor for  Joshua  M.  Enn is,  executor,  and  upon  H.  P.  Lowe, 
Esq.,  solicitor  for  George  H.  Beniamin  and  others',  claiming 
to  be  heirs  of  said  John  F.  Ben|amin  ;  and  provided  also, 
that  a  copy  of  thi*  order  be  published  in  the  Law  Reporter 
of  this  District,  twice  before  said  2Sd  day  of  January. 
2-3  JAMES.  Justice,  Ac. 


IN  THE  SUPRE.ME1  COURT  OF  THE  DISTRICT  OF 
Columbia,  Sitting  in  Equity,  January  lOth  1880. 

JosKPU  B.  Bryan  et  al.     ) 

vs.  I     No.  6410.    Eq.  Doo  18. 

William  H.  Edwards  kt  al.  ) 

Brenard  T.  Hanley,  the  trustee  in  this  canse,  having  re- 
ported that  he  has  sold  part  of  lou  eleven  (il)  and  twelve 
(12)  in  square  numbered  seven  hundred  and  ninety-three 
(798)  with  the  improvements  thereon,  and  in  the  proceedinirs 
particularly  described,  to  John  C  liawley,  for  the  sum  of 
seven  hundred  and  sixty  dollars  ($760). 

It  is  by  the  Court,  this  lUth  day  of  January,  A.  D.  IS80. 
ordered  and  decreed  that  the  said  sale  as  reported  will 
stand  ratified  and  confirmed  on  the  10th  dny  of  February 
next,  unless  canse  to  the  contrary  be  shown  on  or  before 
tliat  day ;  Provided  a  copy  of  this  decree  be  published  in 
the  Washington  Law  Reporter  at  lea^t  once  a  week  for 
three  successive  weeks  before  said  10th  day  of  February 
next. 

By  the  Court.  CHAS.  P.  JAMES,  Justice. 

S-8   Trua  copy.    Test :  B.  J.  MEIGS,  Olerlr. 
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TRUSTEES'  SALE  OF  LARGE  AND  VALUABLE 
PROPERTY.  CORNER  OF  SEtTH  AND  D  STREETS 
N.  W..  WITH  THE  BUILDINGS  THEREON. 
By  vfrtoe  of  It  decree  passed  In  the  causes  No.  3.671  and 
No.  4.423,  eq  oily.  In  the  Supreme  Court  of  the  District  of 
Columbia,  we  will  sell,  on  TUESDAY,  the  SOth  day  of 
January.  A.  D.  1880.  at  3  o'clock  p.  m..  In  front  ot  tiie  prem- 
ises, all  that  certain  parcel  of  land  situate  In  the  District  of 
Columbia,  and  known  as  those  parts  of  Lou  Nos.  I  and  2. 
in  square  No  4A7,  which  are  contained  In  the  following 
metes  and  bonds :  Beginning  for  the  same  at  the  north- 
we  t  comer  of  6th  and  D  streeu  northwest,  running  thence 
north  fifty-four  11-18  feet^  thence  west  one  hundred  and  slx- 
fl»en  9-\i  feet,  thence  south  to  D  street  flftv*four  11-12  feet, 
thence  east  with  D  street  one  hundred  and  sixteen  912  feet 
to  the  place  of  belnnlng.  together  with  the  appurtenances. 
Terms;  One-fourth  oi  the  purchase  money  in  cash,  of 
which  $dOO  will  be  required  to  be  deposited  by  the  purchaser 
at  the  time  of  sale  ;  oalance  at  six,  twelve,  elght^n  and 
twenty-fonr  months,  or  all  in  cash  at  purchaser's  option. 
The  deferred  payments,  if  any,  to  bear  interest  from  the 
day  of  sale,  and  to  be  secured  by  a  Hen  upon  the  property 
sold. 

A.  THOMAS  BRADLEY, 

4<S8  Indiana  aTonne, 
TH.  JESUP  MILLER, 

0OlDst.n.w.    J 
DUNCANSON  BRC..  Auciloneers.  2  S 


-1 


Trustees. 


CHANCERY  SALE  OF  VALUABLE  REAL  ESTATE. 
LOT  5a:«  BY  \9^%%  ON   TWENTY-SECOND  ST. 
WEST,  BETWEEN  L  AND  M  STREETS. 
By  Tirtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  made  in  Equity  Cause  No    6.897.  Mc- 
Laughlin ef  al.  vs.  McLaughlin  et  al..the  undersigned,  as 
trustees,  will  sell  nt  Public  Auction,  In  front  of  the  premises, 
on  THURSDAY,  the  22d  day  of  January,  at  4  o'clock,  p.  m.. 
Original  Lot  numbered  twenty  (20),  In  Square  nnmbered 
fifty  one  (SI),  in  the  city  of  Washington.  District  of  Columbia. 
Termsofsaleas  prescribed  by  the  decree:  One-half  of  the 

fmrchase  money  cash,  the  balance  In  two  equal  instalments 
n  nine  (9)  and  eighteen  (18)  months,  with  interest  from  day 
of  sale,  to  be  secured  by  retention  of  the  title  until  the  pur- 
chase mopey  shall  have  been  paid  In  full,  or  all  cash  at  the 
option  of  the  purchaser.    All  couTeyancIng  at  the  cost  of 

Eurchaser.  A  deposit  of  $50  will  be  required  upon  the  whole 
lOt  or  any  part  of  the  Lot  sold,  at  time  of  sale.  If  terms  of 
sale  be  not  complied  with  in  seven  davs  from  date  of  sale, 
the  Trustees  reserve  the  right  to  resell  at  the  risk  and  cost 
of  deCaiiltIng  purchaser.  After  failure  to  sell  as  a  whole, 
the  property  will  be  offered  in  oonvenlent  parcels. 
P.  J.  DONAHUE.  1 

821  _4H  street,      I  Trustee.. 
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NEAL  T.  MURRAY, 
SIS  4H  street. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  10th  day  of  January,  1880. 
DxvLiir  k  Co.     ) 

V.  \    No.  21,461.     At  Law. 

WK.  J.  PUBMAW.  ) 

On  motion  of  the  plaintiff,  by  Mr.  W.  B.  Webb,  his  attor- 
ney. It  Is  ordered  that  the  defendant,  Wm.  J.  Purman.  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rnle  day  occurring  fortr  days  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  In  case  of  default. 

By  the  Court :  WALTER  S.  COX.  Justice. 

A  true  copy.    Test:  R.  J.  Mbios,  Clerk.  Ac.  2  S 

Wm.  B.  WEBB.  Attorney. 

IN  BANKRUPTCY. 
DlHriet  qf  Columbia^  99 : 
At  Washington,  the  8d  day  of  October,  A.  D.  1S79,  the 
undersigned  nerebv  gives  notice  of  his  appointment  as  as- 
signee of  Smith  &  Stone,  of  Washington,  D.  C,  who  have 
been  adjudged  bankrupts  upon  their  own  petition,  by  the 
Supreme  Court  of  said  District. 

ML.  HOWSER.  Assignee. 
J.SAYLESBROWN, 
81 -S Register  In  Bankruptcy. 

THIS  IS  TO  OIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  bath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, homing  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  administration,  on  the  personal  estate  of  Ben- 
jamin M.  Thoma",  late  of  the  District  of  Columbia,  dec'd. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  6th  day  of  Janu- 
ary next :  they  may  otherwise  by  law  be  exolnded  from  all 
benefit  of  the  said  estate. 

C 
24 
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rf  THE  SUPREME  COURT  OP  THE  DISTRICT  OF 
Columbia,  the  lOih  day  of  January,  188U. 
Thb  Cbntkal  Natioxal  BamkI 

or  Washington  City         1     No.  20,618.    At  Law. 

V-  f 

Habbibt  a.  Zantzikgbb    J 

On  motion  of  the  plaintiff,  by  Messrs.  Edwards  k  Barnard, 
its  attorneys,  It  Is  ordered  that  the  defendant.  Uarrriet  A. 
Zantzlnger.  cause  her  appearance  to  be  entered  herein  on 
or  before  the  first  rule-day  occurring  forty  dajrs  after  this 
day,  otherwise  the  cause  will  be  proceeded  with  as  la 
c.ise  of  default.  

By  the  Court :  ANDREW  WYLIE,  Jostioe. 

Trubcopy.    Test:  R.  J.  MBics.Clerk.  2-8 

KDWAHD8  k  IIabnabi>,  Attorneys. 


IN    IHl::  SUPKKvLE  UUUKT  OF  THE  DISTRICT  OF 
Columbia,  the  7th  day  of  January.  1880. 

Maboabbt  Butlbb  bt  al.  ) 

v.  >    No.  7037.    Eq.  Doc.,  90. 

John  C.  Butlbb  bt  al.    3 

On  motion  of  the  plaintiffs,  by  Mr.  J.  J.  Darlington, 
their  solicitor.  It  is  ordered  that  ihe  defendants.  Elisabeth 
C.  Earhart,  Ada  Genevieve  Redman.  Abiier  P.  Redman, 
Qainett  .T.  Earhart  and  Jessie  E.  Earhart,  cause  their  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  fortv  days  after  this  day ;  otherwise  the  caose 
will  be  proceeded  with  as  in  case  oi  default. 

By  the  Court:         CHARLES  P.  JAMES,  Jostioe.  Ac. 

True  copy.    Test:    R.  J.  Mbigs,  Clerk,  ke. 

J.  J.  Darlinotow.  Solicitor.  f-8 


I    No.  7100. 


Equity  Doc.  20. 


IN   THE  SUPREME  CUUKT  OF  THE  DISTRICT  OF 
Columbia,  the  7th  day  of  January,  1880. 

Eliza bbtd  Donatb 

V. 
FBBDBBfCK  DONATH . 

On  motion  of  the  plaintiff,  by  Mr  Daniel  E.  CahiU,  her  eo-> 
llcltor.  It  Is  ordered  that  the  defendant,  Frederick  Donath, 
can8e  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  oconrring  forty  days  after  this  day :  other- 
wise the  cause  will  be  proceeded  with  a*  in  case  of  default. 

By  the  Court.  CHAS.  P.  JAMES,  Justice,  Ac 

A  true  copy.    Test:  8  8         B.  J  Mbigs, Clerk. 

D.  E.  Cahill.  Solicitor. 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  Districtof  Co.'nmMa 
holding  a  Special  Term  for  Orphans*  Court  busf  ness,  Lstters 
Testamentary  on  the  personal  estate  of  Joslah  O.Armes, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deoeased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  24th  day  of  Oc- 
tober next ;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  24th  day  of  October.  1870. 
2-8  CHARLES  H.  ABMES. 

THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  city,  D.C.  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  S|feclal  Term  for  Orphans*Court  business.  Letters 
of  Administration  w.  a.  on  the  personal  estate  of  Georye 
Schlett,  late  of  the  District  of  Colnmbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  ore 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  2d  day  of 
January  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Given  nnder  my  hand  this  Sd  day  of  January,  1806. 

her 
2-S  GAROL.INE  H  SCHLETT. 

mark  * 


Given  nnder  my  hand  this  8th  doyof  January,  1880. 

TSaaXRY  S.  UALLEY. 


THIS  IS  TO  GIVE  NOTICE, 
That  the    subscriber,   of  Richmond,  Va..  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colnm- 
fcla,  holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  d.  b.  u.  on  the  penonal  estate  of 
I  William  Eichler,  late  of  the  District  of  Colombia,  deceased. 
All  persons  having  claims  against  the  said  deceased  are 
I  hereby  warned  to  exnibtt  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  0th  day  of  Jann- 
I  ary  next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Given  nnder  my  hand,  thl**  9th  day  of  January,  18S0. 
'  MINNA  KEPPLER, 

628  First  St.,  Richmond.  Va. 

I      CHBI8T0FBBB  GBAKMBB,  SoUoltOT.  S-I 
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JLegtU  Notices. 


FTUE  SUPREME  OOURT  OF  THE  DISTRICT   OF 
Oolambia. 


T».^  i    In  Equity.    No.fi.9da.    Doc.  17. 


Ebon  C.  Irobrsoll 
CBAELia  A.  JjSkes  kt  al. 

Charles  A.  Jitmes  and  Thomas  T.  Oiittenden ,  the  trastees 
in  this  eaoM  haTiii|r)on  the  19th  day  of  December.  A.  D.  1 879, 
r»ported  to  the  Ooart  that  they  had  sold  lot  nambered 
thiri^n  (IS)  of  the  recorded  snbdiTision  by  Ebon  O.  Inxer- 
•oil  of  tqaare  nambered  one  hnndied  and  thirty-nine  (139) 
iB  Washincton  City,  In  the  District  of  Oolnrabla.  approTed 
by  the  Coart  in  this  caose,  to  Francis  T.  Walker,  and  lot 
nambered  afteen  (I6i  of  the  said  snbdiTision  of  said  square 
to  William  Famugee,  it  Is  this  18th  day  of  December,  1879, 
ordered  that  said  salee  be  and  the  same  are  hereby  soTerally 
milfledand  confirmed.  nnlf>8s  caose  to  the  contrary  thereof 
be  shown  on  or  before  the  15tb  day  of  January,  A.  D.  1880. 
Provided  a  copy  of  this  order  be  published  In  the  Washington 
Law  Reporter  once  a  week  for  three  soocesslTe  weeks  be- 
fore said  day. 

The  report  states  the  amount  of  sales  to  be  in  the  aggre- 
gate tt,408.M. 
By  the  Court:  MAC  ARTHUR,  Justice. 

True  copy.    Test :  At-8  R.  J.  Mbios.  Clerk. 


rBAKKKUPTCY. 
District  fjf  Columbia,  ss: 

At  Washington,  D.  C.  the  88th  day  of  November,  A.  D. 
1879,  the  undersigned  hereby  gives  notice  of  bis  appointment 
as  assignee  of  Qeo.  E.  Uoore,  Jr.,  of  Washington.  D.  C,. 
wtko  has  been  adjudged  a  bankrnpt,  npon  his  own  petition, 
by  the  Supreme  Court  of  said  District. 

M.  L.  HOWSER,  Assignee. 
'    J.  SAYIiES  BROWN. 
Al'S  Register  in  Bankruptcy. 

TN  BANKBUPTCY. 

1  District  qf  Columbia^  ««.* 

At  Washington,  the  27th  day  of  Jime,  A.  D.  1879,  the 
mdenigned  hereby  gives  notice  of  his  appointment  as  as- 
signee of  Threola  Augenstein  of  Washington,  D.  C-,  who 
has  been  adjudged  a  bankrupt  upon  her  own  petition  by 
the  Supreme  Coart  of  said  District. 

M.  L.  HOWSER,  Assignee. 
J.  SATLES  BRuWS, 
51-3  Register  in  Bankruptcy. 

rTHE  SUPREME  OOURT  OF  THE  DISTRICT  OF 
Colambia,  the  27th  day  of  December,  1879. 

Baltdiobk  Equttablv  SOCtSTT 

V. 

Ultuxs  S.  Q-raict 

On  noUon  of  the  plaintiff;  by  Mr.  Henry  Wise  Oamett, 
its  solicitor,  it  is  ordered  that  the  defendants,  Methodist 
Preachers'  Aid  Society  of  Baltimore,  *'  The  Chartered  Fund 
of  the  Methodist  Episcopal  Chorch,*'  nnd  Jolin  P.  Newman, 
and  all  other  owners  of  the  bonds  of  the  Metropolitan  Metho- 
diitKptscopal  Church  of  the  City  of  Washington,  District 
of  Oolombik,  cause  their  appearance  to  be  entered  herein, 
on  or  before  tlie  first  rule-dav  occnrring  fc  rty  days  after  this 
day;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

By  the  Court.  MAC  ARTHUR.  Justice,  Ac. . 

A  nrae  copy.  Test:  R.  J.  Msios,  Clerk. 

Hbxkt  Wms  GAmHKTT,  Solicitor.  02<3 

r  BANKRUPTCY. 
District  (if  Columhia^  ss  ; 
At  Washington,  the  ISth  day  of  December,  A.  D.  1879,  the 
nndersigned  hereby  gives  notice  of  his  appointment  as  as- 
lignee  of  Wm.  Saunderson,  of  Washington,  D.  C,  who  has 
been  adjudged  a  bankrupt  upon  his  own  petition,  by  the 
Supreme  Court  of  said  District. 

M.  L.  HOWSER,  Assignee. 
J.  SATLES  BROWN, 
Al-3  Register  in  Bankruptcy. 


>    No.  6902. 


Eq.Dock. 


IK  BATJKRUPTOY. 
District  qf  Columbia,  ss : 
At  Washington,  the  «th  day  of  October,  A.  D.  1879,  the 
nndertigaed  h^rebv  gives  notice  of  his  appointment  as  as- 
tignce  of  Hinds  A  Iddings.  of  Washington,  1>.  C,  who  have 
been  adjudged  bankrupu  npon  their  own  petition,  by  the 
Sapreme  Court  of  said  District. 

M.  L.  HOWSER,  Assignee. 
J.  SATLES  BROWN, 
A-8  Register  in  Baakropt^. 


Legal  Notices. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Trstamentarv  on  the  personal  estate  of  William 
Marbuiy,  (formerly  of  Wood  Co.,  W.  Va.),  late  of  the  Dis- 
trict of  CSolumbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscribt^rs,  at  or  before  the  2d  day  of  Janu- 
ary next ;  they  may  otherwise  bv  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Oiven  under  our  hands  this  2d  day  of  Jannarv,  1S80. 
JOHN  MARRURT,  JR. 
1-8  JNO    M.  NELSON. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans' Court 
Biuluess,  December  19, 1579. 

In  the  matter  of  the  nuncupative  will  of  Joseph  C.  Hosier. 

Application  for  Letters  of  Administration,  will  annexed, 
on  the  estattf  of  Joseph  C.  Hosier,  late  of  the  Soldiers*  Home, 
District  of  Columbia,  has  this  day  been  made  by  Eugene 
L.  Clemens. 

All  persons  interested  are  heieby  notified  to  appear  In  this 
court  on  Friday,  the  16th  day  of  Jannarv  next,  at  11  o'clock 
a.  m.,  to  show  cause  whv  taid  Letters  of  administration,  w. 
a.,  on  the  estate  of  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 

said  day.  

61-8.       Test :  A.  WEBSTER,  Register  of  Wills. 

L«iQn  RoBiysoy,  Solicitor 


IN  TUE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Business     December  19, 1879. 

In  the  matter  of  the  Estate  of  Willinm  P.  Barnett. 

Application  for  Letters  of  Administration  on  the  estate 
of  William  P.  Barnett,  of  the  District  of  Colombia,  has  this 
dav  been  made  by  M.  A.  Fithinn.  a  creditor. 

All  persons  Interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  16th  day  of  January  next,  at  11  o'clock 
a.  m.  to  show  cauf  e  why  Letters  of  Administration  on  the 
estate  of  the  said  deceased  should  not  issue  as  praved.  Pro- 
vided a  copy  of  this  order  be  published  once  a  week  for  three 
weeks,  in  the  Washington  Law  Reporter,  previous  to  the 
said  day. 
51-8  Ten:  A.  WEBSTER,  Register  of  Wills. 


rf  THE  SUPREME  COURT  OF  THE  DISTRKTT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.  December  19th,  1879. 

In  the  matter  of  the  Will  and  Codicil  of  Peter  O'Donoghoe 

Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentary on  the  Estate  of  Peter  O'Donoghoe,  of  the  Dis- 
trict of  Columbia,  has  this  liay  been  made  by  Agnes 
O'Donoghoe,  Peter  Hurley,  Daniel  O'Leary  and  Dennis  T. 
Ready  All  persons  interested  are  hereby  notified  to  appear 
in  this  court  on  Friday,  the  Itfth  day  of  January,  1880  next, 
at  11  o'clock  a.  m.,  to  show  cause  whT  the  Will  and  codicil 
should  not  be  proved  and  Letters  Testamentary  on  the  estate 
of  the  said  deceased  should  not  issue  as  prayed.  Provided 
a  copy  of  this  order  be  published  once  a  week  for  three 
weeks,  in  the  Washington  Law  Reporter,  previous  to  the 
said  day. 

Test :  A.  WEBSTER,  Register  of  WiUs. 

R.  R.  Crawford,  Solicitor.  5i-3 


THIS  IS  TO  GIVE  NOTICE,  » 

That  the  subscriber,  of  Washington,  D.  C,  haih  ob- 
tain^ from  the  Supreme  Court  of  the  District  of  (^lolumbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Let- 
ters of  Administration,  will  annexed,  on  the  personal  estate 
of  John  Uolroyd,  late  of  the  District  of  Columbia,  deceased. 
All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the   subscriber,  at  or  before  the  12th  day   of 
December  next;  they  may  otherwise  by  la*^  be  excluded 
from  all  benefit  of  the  said  estate. 
Given  under  my  hand  this  12th  dav  of  December.  1879. 
SARAH  E.  HOLROYD, 
Cor.  loth  and  I  sU.  s.  e. 
D.  O'C.  CALLAonAK,  Solicitor. 6i-8 


F 


BANKRUPTCT. 


District  of  Colnmbia,  8S  : 
At  Washington,  the  II th  day  of  December,  A.  D.  1879,  the 
undersigned  hereby  gives  notice  of  his  appointment  as  as- 
signee of  John  W.  McKnight,  of  Washington,  D.  C,  who 
has  been  adjudged  a  bankrupt  npon  his  own  petition,  by 
the  Supreme  Court  of  said  District. 

M.  L.  HOWSER,  Assignee. 
J.  SATLES  BROWN, 
ftl-t  Register  in  Baukmptcy. 
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THE  GREATEST  IXFIBTO  AUTHORS. 

Sach  08  Prof.  Max  Muller,  Kt.  lion.  W.  E.  Gland- 
stone,  Jag.  A.  Froude,  Prof.  Huxlev,  R.  A. 
Proctor,  Edw.  A.  Freeman.  Prof.  Tyndall,  Dr.  W. 
B.  Carpenter,  Frances  Power  Cobbe,  The  Duke 
of  Arj^yll,  Wm.  Black,  Miss  Thackeray,  Mrs. 
Muloch-Craik,  Geo.  MaoDonald,  Mrs.  OHphant, 
Jean  Ingelow,  Mrs.  Alexander,  Thos.  Hardy, 
Matthew  Arnold.  Ilenry  Klngsley,  W.  W.  Story, 
Turguenlef,  Carlyle,  Ruskln,  Tennjrson,  Brown- 
ing^and  may  others,  are  represented  In  the  pages  of 

Littell's  Living  Age* 

In  ISfO,  Tnx  LiYiNO  Aob  enters  upon  Ita  thirty  awmth 
year,  admittedly  nnrivalled  and  continaoa«I.T  snccespfnl. 
Diirlnjc  the  year  it  win  furnish  to  iu  readers  the  productions 
of  the  mo^t  eminent  authors.  iklH»T«  nainod.  and  many 
oUi«ni ;  embmclntr  the  choicest  Serial  and  Short  Stories  by 
the  ]>afllnff  F«relffn  Not«11bU,  and  an  amount 

Unapproached  by  any  other  Periodical 

in  the  world,  of  the  most  valuable  Literary  and  Sci«>ntiflc 
matter  of  the  day,  from  the  pens  of  the  foreni<Mit  R«saj- 
lBl««  fle'«ntlste,  €rltlcs.  DliieoT^reni  and  Editors, 

representing  every  department  of  Knowledire  and  Pro^fre-'s. 

Tns  Livixo  AoR  Is  a  weekly  magcutne  ^iTin«:  more  than 

THBEE  AND  A  aHABTEB  THOUSAND 

double-column  octavo  paces  of  reading-matter  yearly.  It 
presents  in  an  Inexpensive  form,  conslderlrjc  its  (rreat 
amount  of  matter,  wlih  freshness,  owinic  to  lis  weekly  is- 
sue, and  with  a  »att^actory  eompletenegg  attempted  by  no 
other  pubHcntion,  the  best  EsMivs,  Reviews,  Criticisms, 
Tales.  Sketches  of  Travel  and  Discovery,  Poetnr,  Sclentlflo, 
Biogrnphlcal.  Historical  and  Political  Information,  from  the 
«ntlre  body  of  Forelim  Peri«>dlcal  Literature. 

The  Importance  of  Tub  Li  vino  Aor  to  everv  American 
reader,  as  the  only  satisfactorily  fresh  and  COMPLETE- 
compilaiion  of  an  indispensable  current  literatnTe,-.(iul(«. 
pensahle  because  It  embraces  the  productions  of  the 

ABLEST  I.ITINO  WBITEBU,  x 

IS  sufflciently  indicated  by  the  following 
OpinlonB. 

••  It  covers  the  whole  field  of  literature,  and  covers  It  ct»m 
pletely,  thorouirhly  and  impartially.**— 7*<me«,   Olneinnatt, 

**  It  affords  the  best,  the  cheapest  and  most  convenient 
means  of  keeping  abreast  with  the  prosress  of  thought  in 
all  Its  phases. "—AVw-M  American,  Philadelphia. 

**  It  is  by  all  odds,  the  best  eclectic  published/*— Am/A«m 
Churchman,  Biehmond. 

"O-lves  the  best  of  all  at  the  price  of  one.'— ^'ew  Tork 
Independent. 

••The  prince  among  magaKlnes.*'— jVew  Tork  Observer. 

'*  Ii  so  fully  supplies  the  wants  of  the  reading  public  that 
through  its  pages  alone  it  is  possible  to  be  as  thoroughly 
well  Informed  In  current  literature  as  by  the  perusal  of  a 
long  list  of  monthlies.*'— FA  (/ode/p  A  fa  Inquirer. 

"  To  read  it  weekly  Is  a  liberal  education.*'— ^<on'«  Herald, 
Boston 

*'  WUh  it  alone  a  reader  may  fairly  keep  up  with  all  that 
l«  important  In  the  literature,  history,  politics  and  science 
of  the  day."— 71fe«  Methodist.  New  Tork. 

*'It  holds  the  palm  against  all  rivals."— <7nmm0rc(a^ 
Louisville. 

**  It  is  IN DI8PBX6ABLB  TO  RVRRY  ONR  who  def  Ires  a  thor 
onsh  compendium  of  all  that  is  admirable  and  noteworthy 
la  The  literary  world  **~-Boston  Post. 

**  "There  Is  no  other  way  of  procuring  the  same  sroount  of 
excellent  literature  for  anything  like  the  same  price."— l7o«- 
ton  Advertiser, 

*'  The  best  liierature  of  the  Any.**— New  Tork  Times. 

Published  wbbklt  at  IS  00  a  yenr^free  qf  postage. 

49-EXTBA  OFFEB  FOB  1880.-^ 

To  all  new  subscribers  for  1880  will  be  sent  gratis  those 
numbers  of  1879  which  contain  besides  other  interesting 
matter,  the  first  chapters  of  '  Hb  who  will  not  whbn  iir 
MAY."  a  new  story  by  VKS.  OLIPHANT,  now  appearing 
in  Thr  LiviN'O  Aob  from  advance  sheets. 
€lalMPrle«s  for  th«  b««l  Horn*  and  F«r«i|ni 
Iili«ratnr«. 

[*•  Possessed  of  Tob  Living  A.ob  and  one  or  other  of  our 
vivacious  American  monthlies,  a  subscriber  will  find  him* 
self  in  command  of  the  whole  sUu'ition.'*—Phtli.  Even'g 
Bulletin.] 

For  fio  fiO  TiiB  Living  Ag  k  nnd  either  one  of  the  American 
$4  Blouthltes  (or  Harper*s  Weekly  or  Batar)  will  be  sent  for  a 
y«*ar.  both  postpaid:  or,  for  $9.60 Tub  Living  Aor  and  the 
8t.  Nicholas,  or  Applston's  Journal. 

^HldrBM,  UTTEIX  *  CO., 


Legal  Notices. 


THIS  IS  TO  OrVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Terra  for  Orphans*  Court  business.  Let- 
ters Testamentary  on  the  personal  estate  of  Maria  Baroroft, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchera 
thereof,  to  the  subscriber,  at  or  before  the  ISth  day  of 
December  next;  they  may  otherwise  by  law  be  exclud«d 
from  all  benefit  of  the  said  estate. 
Given  under  my  band  this  13th  day  of  D4*cember.l879. 

UENtUETTA  P.  PLANT. 
Wm.  B.  Wrbb.  Solicitor.  .    6S-I 

THIS  IS  TO  aiVE  NOTICE, 
That  the  subscriber,  of  Washington  Citv,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Oolnm- 
bta,  holding  a  Special  Term  for  Orphans*  Court  bu^ineM, 
LottersTestamentanron  the  personal  estate  of  Ann  Ham, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  thesald  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  19th  day  of  De- 
cember next;  they  may  otherwise  by  law  be  excluded  from 
allbenefltof  the  said  estate. 

Olven  under  ray  hand  this  19th  day  of  December.  1879. 

MS  FBEDERICK  W.  PBATT. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans*  Court  business, 
Letters  of  Administration  on  th<>  personal  estate  of  Emellne 
Etter.  Lite  of  the  District  of  Columbia,  deceased. 

AH  persons  having  claims  agalust  the  said  deceated  are 
hereby  warned  to  exhibit  thesame.with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  19th  day  of  December 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  mv  hand  this  19th  day  of  December,  1879. 

62-3  JAMES  M.  ETTER. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Wnshlngtoo  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans*  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  Edgar  Z.  Steever, 
late  of  the  Disiiict  oi  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  ISih  day  of  De- 
cember next ;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  12ih  day  of  December,  1879. 

fi2  3  JAS.  FULLERTON. 

THIS  IS  TO  GIVE  NOTICE: 
That  thesubscrit>er,of  the  District  of  Columbia,  hath 
obtained  form  the  Supreme  Couitof  the  District  of  Col- 
umbia, holding  a  Special  Terra  for  Orphans*  Court  bus- 
iness. Letters  Testamentary  on  the  Personal  Estate  of 
John  A.  L.  Morrell,  late  of  the  District  of  Columbia 
deceased. 

All  persons  having  claims  against  thesald  deceased  are 

hereby  warned  to  exhibit   the  »ame,  with  the  vouchers 

iliereof.  to  the  subcriber,  at  or  before  the  19th  of  December 

,  next ;  they  may  otherwise  by  law  l>e  excluded  from  all 

1  benefit  of  the  said  estate. 

!     Given  under  mv  hand  this  19th  day  of  December.  1879. 

LUCILLE  MORRELL. 
Edwards  *  Barnard,  Solicitors.  62-S 


I 


N    THE  SUPREME  COTTRT  OF  THE  DISTBICT  OF 

Columbia. 


A.  Brrgazsi  ) 

A.  Dblapuibld  bt  al.  ) 


6747.    Equity  Doc    19. 


Upon  consideration  of  the  report  filed  by  John  F.  Hanna 
and  Thomas  Jesnp  Miller,  trustees  for  the  sale  of  the  real 
estate  in  the  above  entitled  canse.  It  Is  this  S7th  day  of  De- 
cember A.  D.  1879.  ordered  that  the  sale  therein  reported 
be  ratified  and  confirmed  unless  cause  to  the  contrary  there- 
of be  shown  on  or  before  the  24th  day  of  January,  A.  D. 
1880:  Provided  that  a  copy  of  this  order  be  Inserted 
in  the  Washington  Law  Reporter  once  a  week  for  three 
successive  weeks  before  the  said  day. 

The  report  states  the  r.monnt  of  sale  to  betU.fiOO. 

By  the  9onrt :  MAC  ARTHUR,  Jostlot. 
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Jaiinary  19, 1880 


6S0KGE  B.  CORKHILL       -        -      Editor. 
A.  H.  JACKSON       .     -      A8S0CIATB  Editor 


To  our  Patrons. 

The  publishers  of  the  Law  Reporter  take 
pleasure  in  annoancing  that  the  appointment 
of  CoL  George  B.  Corkhill  to  the  office  of 
United  States  Attorney  for  the  District  of 
Colambia,  will  not  deprive  the  patrons  of  the 
Joomal  of  his  services  as  editor. 

Col.  Corkliill  will  still  retain  editorial  charge 
of  the  Law  Reporter,  but  as  his  official  du- 
ties will  require  so  much  of  his  time,  the  pub- 
lishers have  secured  the  service  of*  A.  H. 
Jackson,  esq.,  as  associate  editor.  Mr.  Jack- 
son will  have  his  office  in  the  Law  Reporter 
building,  and  will  have  control  and  manage- 
ment of  the  details  of  the  editorial  departmen^, 
of  the  paper. 

Mr.  Jackson  has,  for  some  time,  been  a  con- 
tributor to  the  Law  Reporter,  and  his  con- 
tributions have  met  with  general  approbiation 
by  the  profession. 

Our  patrons  can  rest  assured,  that  neither 
pains  nor  expense  will  be  spared  to  make  the 
Reporter  what  it  has  always  been  the  inten- 
tion of  the  publishers  that  it  should  be,  one  of 
the  leading  law  publications  of  the  country — 
a  legal  Journal  worthy  of  the  Capital  of  the 
Nation. 


It  is  with  diffidence  I  assume  charge  of  the 
Reporter  as  associate  editor,  but  shall  en- 
deavor to  maintain  the  high  position  in  the 
estunation  of  the  professsion  gained  for  it  by 
Col.  Corkhill ;  and  can  only  pledge  the  pa- 
trons of  the  Reporter  that  whatever  of  talent 
tnd  industiy  I  possess  shall  be  devoted  to  this, 
the  only  Law  Joomal  published  at  the  Capital 
of  the  United  States. 

A.  H.  JACKSON. 


New  Distriet  Attorney. 
Col.  George  B.  Corkliill,  the  editor  of  the 
Law  Reporter,  having  been  appointed  and 
confirmed  as  District  Attorney  for  this  Dis- 
trict, to  succeed  Governor  Wells,  whose  term 


expired  on  the  12th  inst.,  entered  upon  the 
discharge  of  the  -duties  of  that  position  on 
Monday  last.  From  the  Colonel's  experience 
as  a  lawyer  and  as  a  prosecuting  attorney,  we 
feel  confident  that  he  will  give  entire  satisfac- 
tion. He  has  selected,  as  his  first  assistant, 
Mr.  R.  Ross  Perry,  a  gentleman  well  known 
as  one  of  our  most  prominent  lawyers,  well 
qualified  in  every  way  for  the  position.  The 
selection  of  Mr.  Perry  has  given  entire  satis- 
faction, not  only  to  the  bench  and  bar,  but  to 
the  entire  community. 

With  two  such  gentlemen  as  prosecuting 
attorneys,  we  feel  assured  that  violators  of  the 
law  will  find  the  way  of  the  transgressor  hard. 

« <•» » 

Resp^asibility  ot  RailrtaiB. 

A  decision  of  importance  to  railroad  com- 
panies and  other  employers  and  the  employes^ 
was  rendered  in  the  United  States  Supreme 
Court  Monday  last.  In  the  case  of  Annie 
Hough,  in  her  own  right  as  widow  of  W.  C- 
Hough,  and  as  guardim  to  his  orphan,  James 
A.  Hough,  against  the  Texas  db  Pacific  Rail* 
road  Company,  an  opinion  was  delivered  by 
Mr.iJustice  Harlan,  reversing  the  Judgment 
of  the  United  States  Circuit  Court  for  Texas. 
The  suit  was  for  actual  damages  of  f80,000» 
and  exemplary  damages  in  $50,000,  for  the 
death  of  Hough  through  the  negligence  of  the 
defendant.  Hough  was,  in  March,  1874,  an 
engineer  on  the  Texas  &  Pacific  railroad,  run- 
ning between  Shreveport,  La.,  and  Marshall, 
Texas.  A  steer  got  on  the  track,  and  through 
the  defective  condition  of  the  pilot  or  cow* 
catcher,  the  engine  passed  over  it  and  was 
thrown  from  the  track.  The  engineer  put  on 
the  brakes,  but  could  not  stop  in  time,  and 
was  too  late  to  save  himself.  His  foot  was 
caught  under  the  engine,  and  the  whistle  be- 
ing imperfectly  secured  to  the  boiler,  was 
blown  off  and  the  escaping  steam  scalded 
Hough  to  death.  The  fault  with  the  pilot 
was  its  elevation,  ten  inches  instead  of  one, 
above  the  track.  Hough  had  called  the  at- 
tention of  the  master  mechanic  and  foreman 
of  the  round-house  to  this,  and  had  Received 
repeated  promises  that  it  should  remedied. 
The  defendant  demurred  to  the  suit  on  the 
ground  that  the  parties  complained  to  were 
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fellow-servants  with  Hough,  and  the  company 
was  not  liable  for  their  acts.  In  the  opinion 
the  mle  excepting  the  common  master  ftt>m 
liability  to  one  servant  from  injuries  caused 
by  the  negligence  of  a  fellow-servant  was  con- 
sidered add  recognized,  and  the  conclusion 
reached  that  there  are  numerous  and  well- 
defined  exceptions  to  it,  one  of  which  arises 
from  the  obligation  of  the  master,  whether  a 
person  or  corporation,  not  to  expose  the  ser- 
vant; when  conducting  the  master's  business, 
to  perils  against  which  he  may  be  guarded  by 
proper  diligence  on  the  part  of  the  master. 
To  that  end  the  master  is  bound  to  observe 
all  the  care  which  the  exigencies  of  the  situ- 
ation reasonably  require  in  providing  the  ser- 
vant with  machinery  or  other  instrumentalities 
adequately  safe  for  use  by  the  latter.  These 
at  least  in  the  oi^anization  of  a  railroad  cor- 
poration, who  are  invested  with  controlling  or 
superior  duty  in  that  regard,  representing 
personalty.  Then,  negligence  from  which  in- 
Jury  results  is  the  negligence  of  the  corpora- 
tioii.  If  the  servant,  having  knowledge  of  a 
defect  in  the  machinery,  gives  notice  thereof 
to  the  proper  officers,  and  he  is  promise<]kby 
them  that  such  defect  shall  be  remedied,  his 
subsequent  use  of  the  machinery,  under  the 
belief  that  it  will  be  put  in  proper  condition 
within  a  reasonable  time,  does  not  necessarily 
make  him  guilty  of  contributory  negligence. 
It  is  for  the  Jury  to  say  whether  he  was  in  the 
exercise  of  due  care  in  relying  upon  such 
promises  and  in  using  the  machinery  after 
knowledge  of  its  defective  or  insufficient  con- 
dition. The  verdict  below  for  the  defendant, 
on  the  ruling  of  the  court,  was  reversed  and 
the  case  remanded  for  re-trial  in  accordance 
with  the  opinion  of  this  court. 


Utica,  N.  Y. ;  Americus  Ward,  of  New  York ; 
Robert  E.  Bell,  of  Fort  Wayne,  Ind. ;  Thomas 
H.  Brents,  of  Walla  Walla,  Washington  Ty. ; 
Charles  W.  Huntington  and  James  A.  L. 
Whitier,  of  Boston,  Mass.;  and  David  J. 
Wilde,  of  La  Porte,  Ind. 


The  Bar  Association. 


During  the  past  week  the  following  gentle- 
men were  admitted  to  practice  before  the  Uni- 
ted States  Supreme  Court : 

Francis  M.  Wright  and  Joseph  O.  Cunnig- 
ham,  of  Urbana,  111. ;  William  C.  P.  Brecken- 
ridge,  of  Lexington,  and  J.  Z.  Moore,  of 
Owensboro,  Ky. ;  David  Hall  Rice,  of  Boston, 
and  George  D.  Robinson,  of  Chicopee,  Mass. ; 
Theodore  F.  Meyer  and  John  F.  Dillon,  of 
New  York ;  William  E.  Mason,  of  Chicago,  111. ; 
H.  Medberry,  of  Michigan ;  G.  W,  Adams,  of 


The  Annual  Meeting  of  the  Bar  Association 
of  this  District,  was  held  in  the  Circuit  Court, 
on  the  13th  inst.,  the  very  large  increase  in 
the  membership  of  the  Association  rendering 
it  necessary  to  procure  larger  rooms  for  the 
accomodation  of  the  Society. 

In  consequence  of  the  elevation  of  Walter 
S.  Cox,  esq.,  to  the  Bench  of  the  District,  Na- 
thaniel Wilson,  esq.,  1st  vice-President,  oc- 
cupied  the  chair. 

The  Board  of  Directors,  through  Reginald 
Fendall,  esq.,  submitted  their  report,  from 
which  we  extract  the  following : 

<*  We  congratulate  the  Association  upon  the 
success  which  has  crowned  their  efforts  in  be- 
half of  the  appointment  of  our  fate  President, 
Walter  S.  Cox,  to  the  District  Judiciary.  The 
addition  to  the  Bench  of  a  gentleman  who  has 
so  much  of  our  esteem  and  confidence,  was  not 
only  gratifying,  but  also  vindicated  the  rights 
of  the  Bar  and  community  in  respect  to  the 
choice  of  candidates  for  the  Judiciary.  It  is 
the  first  occasion,  since  the  organization  of 
the  present  Court,  where  local  worth  has  been 
appreciated,  local  wishes  consulted  and  local 
ability  accepted,  by  the  appointing  and  con- 
firming powers.  Your  resolution  authorizing 
a  committee  to  express  the  appreciation  of  the 
Association  of  the  action  of  the  President  and 
Attorney-General,  indicated  the  estimate 
which  you  placed  upon  the  new  departure. 

"  It  is  a  further  subject  of  congratulation 
that  another  Judge,  C.  P.  James,  ascended  the 
Bench  from  the  ranks  of  this  Association. 

'*  We  venture  to  express  the  hope,  that  these 
precedents  foreshadow  a  rule  of  action  gov- 
erning the  appointments  to  the  District  Judi- 
ciary, and  we  are  confident  that  our  succes- 
sors will  feel  encouraged  to  usage  this  new 
departure  upon  future  Presidents,  so  that  the 
time  will  come,  when  the  District  sliall  have  a 
Bench  that  has  been  educated  at  its  own  Bar. 

'*  The  question  of  codification  and  law  re- 
form, which  has  been  revived  by  the  District 
authorities,  has  been  referred  to  a  special 
committee,  who  now  have  the  subject  under 
consideration.  We  do  not  fell  Justified,  how- 
ever,  in  dismissing  this  subject  without  refers 
ring  to  the  fact,  that  the  spirit  of  law  reform 


Digitized  by 


Google 


VOL.  vm 


WASHINGTON  LAW  REPOKTER. 


86 


has  inflaentially  pervaded  almost  all  other 
English  speaking  people,  while  the  only  fruits 
that  we  have  are  two  codes  which  reached 
completion  and  were  rewarded  with  rejection. 
We  req)ectfull7  submit  that  the  Association 
owes  to  itself  a  duty  in  the  premises,  and  that 
it  should  not  plaoe.itself  in  antagonism  to  the 
spirit  of  the  age  or  the  almost  universal  con- 
viction, that  some  law  reform  is  needed  at  the 
seat  of  Government." 

From  the  report  of  the  Treasurer,  R.  Ross 
Pcrty,  esq.,  we  learn  that  the  financial 
affairs  of  the  Association  is  in  a  much  better 
condition  than  it  has  ever  been. 

There  has  been  a  very  large  addition  to  the 
membership  of  the  Bar  Association,  during  the 
past  year,  which  evidences  a  growing  interest 
in  favor  of  the  Society. 

The  following  gentlemen  were  elected  offi- 
cers for  the  ensuing  year : 

Enoch  Totten,  President ;  L.  G.  Hine,  1st 
Vice-President ;  Wm.  A.  Maury,  2d  vice-Presi- 
dent ;  J.  F.  Hanna,  Secretary,  and  R.  Ross 
Perry,  •  Treasurer. 

The  Board  of  Directors  are  as  follows: 
Ranald  Fendall,  W.  B.  Webb,  James  M. 
Johnston,  Job  Barnard  and  S.  S.  Henkle. 


Beek  NoUees. 


CrnzKNsmp  by  Natttralization  :  By  Alex- 
ander Porter  Morse.  Reprinted  from 
the  American  Law  Register, 

The  contributions  by  Mr.  Morse  on  citizen- 
ship by  naturalization,  attracted  merited  at- 
tention when  they  first  appeared  in  the  Law 
Begi$ter,  and  we  are  pleased  to  see  their  col- 
lection and  reproduction  in  pamphlet. 

The  subject  is  one  of  interest  to  all  nation- 
alities, but  particularly  so  to  the  American  peo- 
ple, as  the  principle  in  its  application  to  our 
stains  is  coeval  with  the  establishment  of  our 
government,  and  is  involved  in  the  future  de- 
velopment of  our  republic. 

Mr.  Morse  exhibits  that  faculty  of  industry 
which  saves  labor  for  the  profession,  and  there 
is  mnning  through  his  articles  a  thread  of 
logical  and  legal  analysis,  so  that  his  contri- 
bution not  only  furnishes  a  vade  mecum  of 
reference,  but  abounds  in  suj^estive  ideas. 


Lei^l  Persf  aalt. 

With  this  issue,  we  begin  the  publication 
of  what  will  be  known  in  the  IUbpobter  as 
Legal  Personals.  Members  of  the  profession 
will  oblige  by  giving  us  information  of  their 
presence  in  the  city  and  such  items  as  may  be 
proper  for  this  column. 

Hon.  Jas.  F.  Wilson,  of  Iowa,  is  at  Willard's 
Hotel.  Judge  Wilson  is  one  of  the  GU)vem- 
ment  Commissioners  of  the  U.  P.  Railroad  Co. 
It  is  understood  he  will  appear  before  the 
House  Committee  on  Commerce  in  an  argu- 
ment  upon  Inter-State  Commerce,  at  an  early 
day. 

Hon.  O.  A.  Lockrane,  Ex-Chief  Justice  of 
Georgia,  was  admitted  to  practice  before  the 
Supreme  Court  of  the  District  of  Columbia 
the  past  week.  The  Judge  visits  Washington 
on  business  of  the  Pullman  Palace  Car  Co., 
for  which  he  is  general  attorney. 

Chas.  H.  Reed,  a  leading  attorney  of  Chi- 
cago, 111.,  and  former  prosecuting  attorney 
for  Cook  county,  is  at  the  Riggs  House. 
He  visits  Washington  on  business  connected 
with  the  court'^. 

E.  Y.  Bell,  esq.,  of  New  York  city,  and 
brother  of  Assistant  Secretary  Bell  of  the  In- 
terior Department,  is  in  the  city  on  legal  busi* 
ness,  and  is  stopping  at  Willard's  Hotel. 

Ex-Congressman  Timothy  David,  of  Mass., 
is  at  the  Riggs  House,  and  visits  Washington 
on  professional  business. 


In  the  case  of  Tippett,  on  trial  in  the  Crim- 
inal Court,  on  a  charge  of  assault  and  battery 
on  Joseph  Jonos  with  intent  to  kill.  Chief 
Justice  Cartter  in  charging  the  jury  remained 
that  the  idea  of  a  white  roan  running  from  a 
negro  was  repugnent  to  many,  but  the  law 
contemplated  that  a  man  should  use  his  legs 
before  defending  himself,  humiliating  though 
it  be.  The  law  has  its  own  province,  estate 
and  majesty,  and  no  one  should  take  it  in  his 
own  hands,  and  without  this  rule  prevails 
anarchy  follows,  and  the  strong  will  rule  the 
weak,  and  society  and  civilization  cannot  be 
maintained  without  subordinating  the  indivi* 
dual  to  the  law.  If  they  found  that  this  party 
had  a  ready  relief  from  impending  danger  by 
retreat  they  should  hold  him  responsible. 
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Iai«nua   ■•▼•■n*   Collator's    Bond— IdablUtj 
of— Gaairoi**B  Foes. 

No.  16  -^CTOBBB  Term.  1879. 

Frank  Soule  et  al. 

V. 

The  United  States. 

Error  to  the  Circuit  Court  of  the  United  States 

for  the  District  of  California. 

1.  The  liablity  on  a  second  bond  taken  under  In- 
structions from  the  oommlssiouer,  considered. 

2.  That  It  was  proper  to  admit  In  evidence,  the 
transcript  of  accounts  as  audited  by  the  fifth 
auditor. 

8.  That  the  Item  of  charfces  In  the  account  as  to  the 
excess  collected  on  the  amount  of  f^^ua^er^s  fees, 
was  a  proper  subject  of  charge. 

4.  That  It  was  not  error  to  instruct  that  the  direc- 
tion to  the  collector  In  the  letter  to  the  commis- 
sioner to  execute  the  bond,  he  having  previously 
given  one,  must  be  considered  as  the  direction  of 
the  Secretary  of  the  Treasury. 

Mr.  Jastice  Clifford  delivered  the  opinion 
of  the  coart : 

Internal  reyenae  collectors  are  required, 
before  entering  apon  the  duties  of  their  office, 
to  execute  a  bond  for  snch  amonnt  as  shall  be 
prescribed  by  the  commissioner,  under  the 
direction  of  the  Secretary,  with  not  less  than 
five  sureties,  conditioned  that  the  collector 
shall  faithfully  perform  his  duties,  and  account 
for  and  pay  over  to  the  United  States  all  phb- 
lic  moneys  which  may  come  into  bis  hands  and 
possession.     13  Stat,  at  Large,  225. 

Pursuant  to  that  requirement  the  defendant 
first  named,  having  been  appointed  such  col- 
lector, on  the  12th  of  January,  1867,  gave  the 
bond  described  in  the  complaint,  and  the  other 
defendants  signed  the  same  as  his  sureties, 
the  charge  in  the  complaint  being  that  the 
collector  failed  to  perform  the  conditions  of 
the  bond. 

Service  having  been  made  the  defendants 
appeared  and  pleaded  as  follows : 

1.  That  the  allegations  of  the  complaint  are 
not  true.  2.  That  the  bond  is  void  because 
executed  under  duress.    8.  Performance. 

Subsequently  the  parties  went  to  trial,  and 
the  verdict  and  Judgment  were  in  favor  of  the 
plaintiff.  Exceptions  were  filed  by  the  de- 
fendants, and  they  sued  out  the  present  writ 
of  error  and  removed  the  cause  into  this 
court. 

Errors  assigned  here  are  as  follows : 

1.  That  the  court  errred  in  admitting  in 
evidence  the  transcript  of  accounts  as  audited 
by  the  fifth  auditor. 

2.  That  the  court  erred  in  instructing  the 
Jury  that  the  sureties  were  liable  for  the  item 
chai^d  in  the  transcript  as  the  excess  col- 
lected on  the  amount  of  guager^s  fees. 


8.  That  the  court  erred  in  instructing  the 
jury  that  the  transcript  was  prima  facte  evi- 
dence of  the  correctness  of  the  item  charged 
therein  as  the  amount  of  error  by  the  assesses: 
in  footing  list,  as  per  report  of  the  supervisor. 

4.  That  the  court  errod  in  instructing  the 
Jury  upon  the  evidence  given  as  the  bond  was  a 
voluntary  bond  and  was  not  extorted,  and 
that  the  collector  and  his  sureties  were  liable 
upon  it. 

5.  That  the  court  erred  in  iostructing  the 
Jury  that  the  direction  to  the  collector  con- 
tained in  the  letter  of  the  commissioner  to 
execute  the  bond,  he  having  previously  given 
one,  must  be  considered  as  the  direction  of  the 
Secretary  of  the  Treasury. 

Five  things  are  established  by  the  act  of 
Congress :  1.  That  it  is  the  duty  of  the  com- 
missioner to  pay  over  daily  to  the  treasurer 
all  public  moneys  which  may  come  into  his 
possession.  2.  That  the  treasurer  is  required 
to  give  proper  receipts  for  the  money  and  keep 
a  faithful  account  of  the  same.  8.  That  it  is 
also  the  duty  of  the  commissioner,  at  the  end 
of  each  month,  to  render  true  and  fUthful 
accounts  of  all  public  moneys  received  or  paid 
out  or  ^aid  to  the  treasurer,  and  to  exhibit 
proper  vouchers  for  the  same.  4.  That  it  is 
the  duty  of  the  fifth  auditor  to  receive  snch 
vouchers  and  examine  the  same,  and  to  certify 
the  balance,  if  any,  and  to  transmit  the  ac- 
counts with  the  vouchers  and  certificate  to  the 
first  comptroller  for  his  decision  thereon.  5. 
That  it  is  the  duty  of  the  commissioner,  when 
such  accounts  are  settled  as  provided  in  that 
section,  to  transmit  a  copy  thereof  to  the  Sec- 
retary of  the  Treasury.    18  Stat,  at  Lai^ge,  228. 

Argument  to  show  that  by  the  true  con- 
struction of  that  section  the  fifth  auditor  is 
the  proper  officer  to  order  such  accounts,  is 
scarcely  necessary,  as  it  is  clear  that  the  act 
contemplates  that  they  should  be  audited,  and 
that  it  does  not  devolve  the  duty  upon  any 
officer.  Conclusive  support  to  that  theory,  if 
more  be  needed,  is  also  derived  from  the  first 
paragrq}h  of  section  277  of  the  Revised  Stat- 
utes, which,  among  other  things,  provides  that 
the  fifth  auditor  shall  receive  and  examine  all 
reports  of  the  commissioner  of  internal  rev* 
enue,  which,  of  course,  embraces  such  accounts 
as  that  of  the  collector  in  this  case,  as  it  in- 
cludes all  the  accounts  rendered  in  the  depart- 
ment of  the  commissioner.  Rev.  Stats.,  2  ed., 
sec.  277,  p.  46. 

2.  Authority  to  appoint  guagers  was  con- 
ferred by  the  fifty-third  section  of  the  act  im- 
posing taxes  on  distilled  spirits  and  tobacco, 
and  for  other  purposes.  15  Stat,  at  Large, 
147.  Fees  for  guaging  and  inspecting,  as 
prescribed  by  tl^  commissioner,  were  to  be 
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paid  to  the  collector  by  the  owner  or  producer 
of  the  articles  to  be  gaaged  and  inspected. 
Such  fees  were  to  be  retained  by  the  collector, 
nntil  the  last  day  of  each  month,  when  the  | 
aggregate  amoant  of  fees  so  retained  was, ' 
under  recculation  of  the  commissioner,  to  be 
paid  to  the  oflScers  performing  that  duty«  not 
to  exceed,  however,  the  rate  of  three  thousand 
dollars  per  annum. 

Four  hundred  and  ninety-four  dollars  and 
thirty-eight  cents,  money  collected  from  that 
source  in  excess  of  what  the  collector  had  paid 
out,  remained  in  his  hands  and  was  charged 
in  the  accounts  as  settled  by  the  accounting 
oflScers  of  the  Treasury.  Due  exception  was 
taken  by  the  sureties  to  the  ruling  of  the  court 
that  they  were  liable  for  that  charge.  No 
objection  was  made  to  the  chaige  as  against 
the  collector,  but  the  objeetion  was  that  the 
sureties  were  not  liable,  because  the  money 
was  received  under  the  subsequent  act. 

Viewed  in  that  light  it  must  be  assumed 
that  the  charge  was  a  proper  one  as  against 
the  collector,  and  inasmuch  as  it  was  collected 
by  law  of  the  owner  or  producer  of  the  articles 
to  be  guaged  and  inspected,  and  it  was  clearly 
public  money  in  his  hands  to  which  he  had  no 
legal  light.  By  the  terms  of  the  bond  in  suit 
the  sureties  are  to  become  responsible  if  their 
principal  does  not  justly  and  faithfully  account 
for  and  pay  over  to  the  United  States  all  pub- 
lic moneys  which  may  come  into  his  hands 
or  possession,  Beyond  doubt  the  amount  went 
into  his  hands  and  possession  as  public  money, 
and  in  the  judgment  of  the  court  here  the  ruling 
of  the  court  below,  that  the  sureties  are  liable 
for  it,  is  correct.  U.  S.  v.  Powell,  14  Wall., 
494-502;  U.  S.  v.  Singer,  15  Id.,  111-121. 

S.  When  suit  is  brought  in  any  case  of  de- 
linquency of  a  revenue  officer  or  other  person 
aceountable  for  public  money,  a  transcript 
fhnn  the  books  and  proceedings  of  the  Treas- 
ury Department,  certified  by  the  register  and 
authenticated  under  the  seal  of  the  depart- 
.  ment,  *  ♦  *  shall  be  submitted  as  evi- 
dence, and  the  court  trying  the  cause  shall  be 
authorized  to  grant  judgment  and  award  exe- 
cution accordingly.  Rev.  Stats.,  sec.  886; 
Brace  v.  U.  8.,  17  How.,  p.  459 ;  Smith  v.  U.  S.. 
5  Pet,  292 ;  Coxe  v.  U.  S.,  6  Id.,  202 ;  Hoyt 
V.  U.  8.,  10  How.,  106. 

Treasury  settlements  of  the  kind  are  only 
prima  facie  evidence  of  the  correctness  of  the 
balance  certified,  but  it  is  as  competent  for 
the  accounting  officers  to  correct  mistakes  and 
to  restate  the  balance  as  it  is  for  a  judge  to 
chaiige  his  decree  during  the  term  in  which  it 
was  entered.  U.  8.  v.  Eckford,  1  How.,  p.  262. 
Emnv  of  computation  i^ainst  the  United 
States  are  no  more  vested  rights  in  favor  of 


sureties  than  in  favor  of  the  principal.  All 
such  mistakes  in  cases  like  the  present  may 
be  corrected  by  a  restatement  of  the  account. 

4.  Sufficient  appears  to  show  that  the  prin- 
cipal defendant  was  appointed  collector  March 
28,  1865,  in  the  recess  of  the  Senate,  to  hold 
until  the  expiration  of  the  then  next  session 
of  Congress,  and  no  longer.  On  the  twenty- 
fifth  of  July  following,  he  was  appointed  to 
the  same  office  by  the  President  and  was  con- 
firmed by  the  Senate.  Due  notice  of  his 
appointment  was  given,  and  he  was  furnished 
with  a  blank  form  of  bond,  which,  on  Novem- 
bea  2, 1866,  he  executed  with  sureties,  but  the 
bond  being  several  and  not  joint  and  several, 
as  it  should  be,  he  was  officially  requested  to 
execute  a  new  bond  correcting  that  error.  In 
pursuance  of  that  request,  on  the  12th  of  Jan- 
uary of  the  next  year,  he  executed  the  bond 
described  in  the  complaint,  and  from  the 
date  of  the  first  bond  to  the  date  of  the  second, 
his  accounts  were  settled  by  the  Treasury 
officers  under  the  first  bond.  When  the  sec- 
ond bbnd  was  offered  in  evidence,  the  defend- 
ant objected  to  its  admissibility,  but  the  court 
overruled  the  objection,  and  instructed  the 
jury  that  it  was  not  extorted,  which  instruction 
constitutes  the  fourth  exception. 

Evidence  to  support  the  charge  of  duress  is 
entirely  wanting.  Instead  of  that  the  defen- 
dant testified  that  he  did  not  remember  that  he 
made  any  objection  to  executing  the  bond, 
and  supposed  that  he  did  it  because  the  com- 
missioner had  given  such  directions. 

5.  Exception  was  also  taken  to  the  instruc- 
tion of  the  court  that  the  direction  of  the  com- 
missioner to  execute  a  new  bond  must  be  con- 
sidered as  the  direction  of  the  secretary,  which 
is  so  obviously  correct  as  to  require  no  argu- 
ment in  its  support,  as  it  is  a  matter  of  com- 
mon knowledge  that  the  commissioner  is  a 
subordinate  officer  of  the  Treasury  Depart- 
ment. Dugan  V.  U.  S.,  3  Wheat.,  172 ;  Ham* 
ilton  V.  Dillon,  21  Wall.,  91 ;  U.  S.  v.  Kirk- 
Patrick,  9  Wheat.,  735. 

Suffice  it  to  say  that  in  view  of  these  sug- 
gestions it  is  clear  that  there  is  no  error  in  the 
recced.    Judgment  affirmed. 


HlnliiV  ClAim— Statat^ofldmlUitlM 


-Tf  ■■for 


Kg.  35.— Ootobeb  Term,  1879. 

The  United  Consolidated  Selvek  Mikino 

Company,  plaintiff  in  Error, 

V. 

James  D.  Taylor. 

In  Error  to  the  Circuit  Court  of  the  United 

SUaJtes  for  the  District  of  Nevada. 

1.  That  the  Statutes  of  Limitations  of  Nevada,  are 
held  by  the  Supreme  Court  of  that  State  to  ex- 
cept foreign  corporations  Tix>m  their  protection  ; 
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that  the  statute  could  not  run  aj^ainst  the  Uefend-  • 
ant,  in  favor  of  ibe  corporation  or  Its  grantee. 
2.  That  a  written  conveyance  is  not  necessary  to 
the  transfer  of  a  raining:  claim ;  but  Wood  was  in 
possession  when  he  sold  to  Taylor,  and  Taylor 
then  went  Into  Joint  possession  with  him,  and 
that  po8ses8l([>n  is  enough  to  Justify  a  recovery  by 
him  a((alnst  a  disseizor. 

Mr.  Jastice  Strong  delivered  the  opinion 
of  the  Court : 

This  was  an  action  of  ejectment  brought  to 
recover  the  possession  of  an  undivided  inter- 
est, equal  to  five  feet,  of  a  mining  claim  and 
lode,  part  of  the  Comstock  lode,  and  situate 
in  the  Virginia  Mining  District,  in  Storey 
county.  State  of  Nevada.  Under  an  agree- 
ment of  the  parties  the  case  was  tried  by  the 
Circuit  Court  without  a  Jury,  a  finding  of  facts 
was  made,  and  on  that  finding  a  Judgment  was 
given  for  the  plaintiff,  Taylor,  that  he  recover 
the  undivided  five  feet  for  which  he  sued.  The 
mining  company  now  assigns  four  errors  in 
the  record.  The  second,  third  and  fourth  raise 
the  question  whether,  upon  the  special  find- 
ing of  facts,  the  plaintiff  below  was  entitled  to 
the  Judgment  which  was  given.  These  assign- 
ments, therefore,  may  be  considered  together. 

The  court  found  as  facts  that  the  plaintiff 
and  defendant  were  tenants  in  common  of  the 
mining  claim  known  as  the  Union  claim,  for 
an  undivided  interest  in  which  the  suit  was 
brought ;  that  they  claimed  and  derived  title 
from  the  same  source,  namely,  Payne  and 
Cook,  the  original  locators  of  the  claim  ;  that 
one  Solomon  Wood,  on  the  11th  day  of  Octo- 
ber 1862,  was  the  owner  of  at  least  an  undi- 
vided fifty  feet  of  the  claim,  having  derived 
his  title  thereto  regularly  from  the  original 
locators,  and  that  on  that  day  he  sold  and 
conveyed  by  deed  to  the  plaintiff  an  undivided 
five  feet  of  the  claim,  describing  it  as  "  five 
undivided  feet  in  the  claims  of  the  Union 
company,  located  upon  the  Comstock  silver 
lode;  said  claims  consist  of  three  hundred 
feet,  bounded  north  by  the  claims  of  the  Si« 
erra  Nevada  Silver  Mining  Company,  and  on 
the  sonth  by  the  claims  of  the  Ophir  Silver 
Mining  Company."  The  court  farther  found 
that  during  the  years  1860.  1861,  1862,  1863 
and  1864,  the  original  locators  of  the  Union 
claim,  and  others  deriving  title  fVom  them,  in- 
cluding Wood,  the  immediate  grantor  of  the 
plaintiff,  and  the  plaintiff  himself,  expended 
over  thirt3''  thousand  dollars  in  prospecting 
and  developing  the  claim,  though  the  plaintiff 
personally  had  done  no  work  upon  it  since 
1868,  nor  had  any  been  done  for  him,  except 
so  far  as  the  work  done  by  his  co-tenants  can 
be  considered  work  done  for  him.  Still  fur- 
ther, the  court  found  that  after  the  plaintiff's 
title  had  been  acquired,  namely,  on  the  80th 


day  of  September,  1868,  C.  H.  Reynolds  and 
others,  all  of  whom  had  derived  title  from  the 
original  locators  of  the  mining  claim,  sold  and 
conveyed  all  their  interest  therein  to  a  Cal- 
ifornia corporation,  styled  the  Union  Gold 
and  Silver  Mining  Company;  and  that,  on 
the  27th  day  of  May,  1874,  that  company  sold 
and  conveyed  all  its  interest  in  the  Union 
claim  to  the  defendants  below,  who  are  also  a 
California  corporation,  organized  in  and  under 
the  laws  of  that  State. 

The  court  further  found  that  the  defendant  . 
and  its  grantors  had  been  in  possession  of  the 
ground  in  controversy  during  more  than  two 
years  before  the  commencement  of  this  action, 
and  were  in  possession  when  the  suit  was 
brought,  and  had  been  for  more  than  five 
months  before  that  time,  in  possession  of  the 
Union  claim,  which  extends  on  the  Comstock 
lode,  a  distance  of  three  hundred  feet,  includ- 
ing the  ground  in  dispute.  Another  fact 
found  is  that  the  plaintiff  made  no  demand  to 
be  let  into  possession  of  the  premises  before 
commencing  his  action,  but  that  the  defend- 
ant  was  in  the  exclusive  adverse  possession 
before  that  time,  and  had  in  fact  ousted  the 
plaintiff  fh>m  the  possession. 

Upon  these  facts  it  is  evident  the  plaintifiT 
was  entitled  to  recover,  unless  he  was  barred 
by  the  Statute  of  Limitations.  Claiming,  as 
both  parties  did,  under  Payne  and  Cook,  the 
regularity  and  validity  of  the  location  of  the 
mining  claim  is  not  in  question.  And  when, 
in  1862,  the  plaintiff  purchased  from  one  of 
the  owners  of  the  claim  an  undivided  interest 
therein,  and  went  into  possession  with  his 
grantor  and  with  others  deriving  title  from 
the  original  locators,  expending  large  sums  in 
prospecting  and  developing  it,  (acts  which  the 
State  statute  declares  shall  constitute  adverse 
possession,)  he  became  a  tenant  in  common 
with  those  who  were  then  the  owners.  He 
was  such  when  the  Union  Grold  and  Silver 
Mining  Company  purchased  the  interest  of 
other  owners.  Bj'  that  purchase  that  com- 
pany succeeded  to  a  tenancy  in  common  with 
him,  and  so  did  the  defendant  when  it  became 
the  purchaser.  And  though  after  1868,  the 
plaintiff  did  no  work  personally  upon  the 
property,  he  did  not  thereby  lose  the  posses- 
sion he  had  after  his  purchase  from  Wood. 
The  possession  of  his  co-tenant  was  his  pos- 
session. They  held  it  for  him  until  he  was 
ousted.  That  this  is  a  settled  rule  of  law  is 
not  denied.  And  we  find  nothing  in  the  stat- 
utes of  Nevada  to  which  we  have  b^n  referred, 
that  is  at  variance  with  this  rule,  even  when 
applicable  to  mining  claims.  That  it  does  ap- 
ply is  expressly  hold  in  Van  Valkenberg  v. 
Huff,  1  Nevada,  142.    It  follows  that  neither 
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the  defendant  corporation  nor  its  grantor  had 
any  possession  adverse  to  the  plaintiff  prior 
to  the  time  when  the  ouster  was  made,  and  no 
ouster  is  found  to  have  been  made  two  years 
before  the  suit  was  brought.  The  finding  that 
the  defendants  were  in  possession  more  than 
two  years  before  suit  was  brought  is  not  any 
findiug  of  an  adverse  possession  during  all 
that  period,  such  as  to  constitute  a  bar  under 
the  Statute  of  Limitations.  Such  a  bar,  there- 
fore, does  not  exist,  unless  the  ouster  took 
place  anterior  to  the  commencement  of  those 
two  years,  and  as  that  is  a  matter  of  defense, 
it  should  appear  affirmatively,  to  be  of  any 
avail. 

It  is,  however,  useless  to  enlarge  upon  this, 
for  the  findings  show  clearly  that  the  defend- 
ant has  no  protection  under  the  Statutes  of 
Limitation.  The  plaintiff  was  in  possession 
with  others  who  derived  their  title  from  the 
original  locators,  unttl  the  Union  Gold  and 
Silver  Mining  Company,  a  California  corpora- 
tion, acquired  their  title,  in  September,  1863. 
.After  that  time  the  statute  could  not  run 
against  him  in  favor  of  that  corporation,  or 
its  grantee,  the  defendant,  also  a  foreign  cor- 
poration. The  Statutes  of  Limitations  of 
Nevada  are  held  by  the  Supreme  Court  of 
that  State  to  except  foreign  corporations  from 
their  protection.  Robinson  v.  The  Imperial 
S.  M.  Co.,  5  Nev.,  44 :  Barstow  v.  The  Cent. 
Pa,  R.  R.  Co.,  10  Nev.,  386.  Hence  those 
statutes  cannot  be  set  up  by  the  defendant  as 
a  defense  in  this  case,  and  as  the  circuit  court 
found  as  a  fact  that  the  plaintiff  had  been 
ousted  by  the  defendant  from  his  property, 
no  reason  appears,  why  he  was  not  entitled  to 
recover  according  to  the  interest  which  he 
held  prior  to  the  ouster. 

It  is  insisted,  however,  that,  if  entitled  to 
recover  at  all,  Judgment  should  have  been 
given  for  no  more  than  two  and  a  half  undi- 
vided feet  of  the  mining  claim.  This  position 
cannot  be  maintained.  It  is  true  the  original 
locators  claimed  six  hundred  feet  extending 
along  the  Comstock  vein,  but  of  more  than 
three  hundred  feet  they  never  had  an  undis- 
puted title,  and  that  three  hundred  feet  lies 
next  to  the  claim  of  the  Ophir  company  on 
the  south.  Indeed,  the  finding  is  express  that 
the  Union  claim  begins  at  a  point  fifteen  hun- 
dred feet  north  of  the  claim  of  the  Ophir  com- 
pany and  extends  northward  on  the  Comstock 
lode  three  hundred  feet,  including  the  ground 
in  dispute.  Of  that  claim  Solomon  Wood, 
tiie  plaintiff's  grantor,  was  the  owner  of  at 
least  fifty  feet  undivided,  and  he  sold  and 
conveyed  to  the  plaintiff  five  undivided  feet 
interest  therein,  describing  the  claim  as  con- 
sisting of  three  hundred  feet,  bounded  on  the 


south  by  the  claim  of  the  Ophir  company. 
There  can  be  no  doubt,  therefore,  what  was 
intended  to  be  conveyed.  Plainly  it  was  five 
undivided  feet  of  tiiat  three  hundred,  and, 
therefore,  whether  the  whole  claim  in  fact 
consisted  of  three  hundred  or  six  hundred  fe^t 
can  make  no  difference.  Owning,  as  Wood 
did,  fifty  feet  undivided,  it  was  in  his  power 
to  convey,  as  he  did,  an  undivided  interest  of 
five  feet  in  the  southern  three  hundred. 

It  is  objected  by  the  plaintiff  in  error  that 
the  special  finding  of  the  court  was  not  suffi- 
ciently full  and  fbrmal  to  justify  any  judg- 
ment ;  that  it  did  not  find  the  essential  facts, 
but  left  presumptions  of  fact  to  be  drawn  ; 
that  it  did  not  find  how  Solomon  Wood  became 
the  owner,  or  set  out  in  words  the  conveyances 
under  which  the  parties  claimed.  Whether  a 
special  finding  of  facts  by  the  court  must  have 
all  the  requisites  of  a  special  verdict,  it  is  not 
necessary  now  to  assert  or  deny,  for  all  that 
is  essential  to  such  a  verdict  is  an  ascertain- 
ment of  the  ultimate  facts.  A  jury  is  not  to 
find  evidence.  We  think  the  ultimate  facts 
were  sufficiently  found  in  this  case.  The 
ownership  of  Wood,  in  1862,  was  an  ultimate 
fact,  and  even  if  Taylor  had  no  other  right  to 
the  possession  than  that  which  he  derived 
from  Wood  by  conveyance,  it  was  not  neces- 
sary to  set  forth  the  chain  of  conveyances  by 
which  Wood  became  the  owner.  A  transfer 
of  possession  is  sufiScient.  They  would  have 
been  but  evidence  of  Wood's  ownership.  Be- 
sides, a  written  conveyance  is  not  necessary 
to  the  transfer  of  a  mining  claim :  Tunnel 
Comp.  V.  Stranahan,  20  Cal.,  198.  But  Wood 
was  in  possession  when  he  sold  to  Taylor,  and 
Taylor  then  went  into  joint  possession  with 
him.  That  possession  is  enough  to  justify  a 
recovery  by  him  against  a  disseizor. 

The  only  other  assignment  of  error  is  the 
first,  and  it  needs  no  consideration.  Apart 
A*om  the  fact  that  the  defendant  claims  under 
Payne  and  Cook,  and  is,  therefore,  not  at  lib- 
erty to  dispute  their  title,  it  is  impossible  to 
discover  how  it  could  have  been  injured  by 
the  reception  of  Exhibits  A  and  C.  The  in- 
strument C  was  certainly  sufficient  to  transfer 
an  interest  in  the  mining  claim,  and  the  min- 
ing rules,  at  worst,  were  only  immaterial.  The 
admission  of  immaterial  or  irrelevant  evidence 
is  no  sufficient  reason  for  reversing  a  judg- 
ment, when  it  is  apparent,  as  in  this  case,  that 
it  cannot  have  affected  the  verdict  or  the 
finding  injuriously  to  the  plaintiff  in  error. 

The  judgment  is  affirmed. 


Commonly,  physicians,  like  beer,  are  best 
when  they  are  old ;  and  lawyers,  like  bread, 
wh^n  they  are  young  and  new. — FtUler. 
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IB  The  Ballard  Paving  Co.  et  al.  v.  John  C. 
Mnlford  and  Peter  Campbell,  the  United 
States  Supreme  Court,  Mr.  Chief  Justice  Waite 
delivering  the  opinion,  says : 

We  think  it  clear  that  we  have  no  jurisdic- 
tion  in  this  case.  Although  many  defendants 
have  been  brought  into  the  suit,  the  proceed- 
ing is,  in  fact,  against  each  of  the  several 
purchasers  to  enforce  his  separate  and  distinct 
liability.  It  is  a  joinder  of  distinct  causes  of 
action  against  distinct  parties.  The  same  de- 
cree is  to  be  entered  against  each  as  in  a  case 
pf  separate  suits.  The  recovery,  if  any,  must 
De  againt  each  defendant  separately  for  the 
amount  he  may  personally  be  found  account- 
able. Such  being  the  case,  the  value  of  the 
matter  in  dispute  with  each  defendant  must 
be  the  sum  for  which  he  is  separately  liable. 
It  is  well  settled  that  neither  co^efendants 
nor  co-complainants  can  unite  their  separate 
and  distinct  interests  for  the  purpose  of  mak- 
ing up  the  amount  necessary  to  give  us  juris- 
diction on  an  appeal.  Seaver  v.  Bigelow,  5 
WalL,  209 ;  Rich  v.  Lambert,  12  How.,  858 ; 
Stratton  v.  Sarvis,  8  Pet.,  11 ;  Oliver  v.  Alex- 
ander, 6  Pet.,  146.  In  such  cases  the  appeal 
of  each  separate  defendant  or  complainant 
must  stand  or  fall  according  as  his  own  inter- 
est in  the  controversy  exceeds  or  falls  short 
of  our  jurisdictional  amount.  The  same  prin- 
ciple applies  here.  For  the  purposes  of  an 
appeal  each  separate  controversy  must  be 
treated  as  a  separate  suit.  Under  this  appeal 
two  separate  controversies  have  been  brought 
here  and  in  neither  is  the  amount  involved 
sufficient  to  give  us  jurisdiction. 

For  this  reason  the  appeal  is  dismissed. 


In  John  T.  Moore  ^  Co.  v.  Amanda  F.  Si- 
monds,  administratrix,  the  United  States  Su- 
preme Court,  through  Mr.  Chief  Justice  Waite, 
held: 

Technically  this  appeal  should  have  been 
taken  in  the  name  of  the  individual  members 
of  the  commercial  firm  of  John  T.  Moore  & 
Co.,  instead  of  in  the  name  of  the  firm.  The 
defect  is  one  that  may  be  amended  under  the 
law  as  it  now  stands,  and  for  that  reason  we 
will  not  dismiss  the  appeal.  But  on  looking 
into  the  record  we  find  that  the  only  question 
involved  is  whether  the  lien  of  the  appellants* 
mortgage  on  the  steamboat  George  T.  Moore 
is  superior  to  that  of  another  mortgage  in  fa- 
vor of  Swift's  Iron  and  Steel  Works  and  Den- 
nis Long.  The  court  below  held  that  the 
mortgage  of  the  appellants  was  inferior  to 
that  of  the  appellees,  ancl  th|s  was  so  clearly 


right  that  we  are  not  inclined  to  hear  an  a^rga-- 
ment  upon  the  question. 

The  act  of  Congress  relied  on  by  the  appel- 
lants  is  now  found  in  sees.  4,192  and  4,198  of 
the  Revised  Statutes. 

To  our  minds,  there  is  no  doubt  that  Con* 
gress  only  intended  to  require  that  a  mort- 
gage on  a  vessel  should  be  acknowledged  for 
the  purpose  of  authenticating  it  for  record, 
and  that  as  between  the  parties,  and  as 
against  persons  having  actual  notice  threof, 
it  was  valid  without  acknowledgment  or  re- 
cord. As  this  was  the  decision  of  the  court 
below,  we  deny  the  motion  to  dismiss  and 
grant  that  made  under  Rule  6,  to  affirm. 

lJiilt«d  States  Saprcme  Court  Proc««dlBir*« 

No.  79.  Annie  Hough  etc.,  plaintiff  in  er- 
ror, V.  The  Texas  &  Pacific  Redlway  Co. ;  in 
error  to  the  Circuit  Court  of  the  United  States 
for  the  Western  Distrfct  of  Texas ;  judgment 
reversed  with  costs  and  cause  remanded  with 
directions  to  set  aside  the  verdict  and  award 
a  new  trial,  and  for  such  further  proceeding 
as  may  be  consistent  with  the  opinion  of  thia 
court.    Opinion  by  Mr.  Justice  Harlan. 

No.  118.  O.  B.  Dickerson,  survivor,  etc., 
plaintiff  in  error,  v.  Calvin  Colgrove  et  al. ; 
in  error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan  ; 
judgment  affirmed  with  costs.  Opinion  by 
Mr.  Justice  Swayne. 

No.  42.  William  T.  Ayers,  etc.,  appel- 
lant, V.  The  city  of  Chicago  et  al. ;  appeal 
fh)m  the  Circuit  Court  for  the  Northern  Dis- 
trict  of  Illinois ;  decree  affirmed  with  costs. 
Opinion  by  Mr.  Chief  Justice  Waite. 

No.  140.  Jerome  B.  Pollard,  plaintiff  in  er- 
ror, V.  The  New  Jersey  Railroad  and  Trans- 
fer Co. ;  in  error  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  New  Jersey ; 
judgment  affirmed  with  costs.  Opinion  by 
Mr.  Chief  Justice  Waite. 

No.  949.  E.  C.  Carrington,  jr.,  et  al.,  appel- 
lants, V.  George  O.  Barron ;  appeal  from  the 
Supreme  Court  of  the  District  of  Columbia ; 
appeal  dismissed  with  costs  on  authority  of 
Tinstman  v.  First  National  Bank  of  Mt. 
Pleasant,  decided  at  this  term.  Announced 
by  Mr.  Chief  Justice  Waite. 

No.  789.  Thomas  Sayles,  appellant,  v.  The 
Lake  Shore  &  Michigan  Southern  Railway 
Co. 

No.  485.  James  W.-Harvey  and  James  Live- 
sey,  appellants,  v.  The  United  States ;  sub- 
missions under  the  Twentieth  rule  set  aside 
and  cases  ordered  for  oral  argument  when 
reached  in  regular  call  of  the  docket. 

No.  989.  Lucy  C.  F.  Gay  et  al.,  appellants, 
V.  Catharine  Parpart ;  motion  to  dismia*  d^ 
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nied.  Announced  by  Mr.  Chief  Justice  Waite* 

No.  164.  The  Mutual  Benefit  Life  Insurance 
Co.,  plaintiff  in  error,  v.  J.  J.  Murphy  ;  on  mo- 
tion of  Mr.  A.  S.  Worthington,  of  counsel  for 
plaintiff  in  error,  dismissed  with  costs. 

No.  641.  The  Colorado  Central  Railroad 
Co.,  plaintiff  in  error,  y.  Asher  A.  White,  ad- 
ministrator,  etc.;  submitted  by  Mr.  H.  M. 
Teller  for  plaintiff  in  error  and  by  Mr.  John 
Q.  Chades  for  defendant  in  error,  under 
Twentieth  rule. 

No.  1025.  Edward  J.  Gay,  appellant,  v. 
Charles  £.  Alter  et  al. ;  submitted  by  Mr.  M. 
J.  Leavy  for  appellant  and  by  Mr.  George  L. 
Bright  for  appellees,  under  Twentieth  rule. 

No.  1029.  Joseph  M.  French,  plaintiff  in  er- 
ror, T.  Margaret  A.  Hale,  widow,  etc. ;  sub- 
mitted by  Mr.  R.  F.  Jonas  for  plaintiff  in 
error  and  by  Mr.  J.  A.  Campbell  for  defend- 
ant in  error,  under  Twentieth  rule. 

No.  972.  The  International  Bank  et  al.,  ap- 
pellants, y.  Hoyt  Sherman,  assignee ;  submit- 
ted by  Mr.  Julius  Rosenthal  and  A.  M.  Pence 
for  i^pellants,  and  by  Mr.  J.  S.  Polk  and  L 
H.  Bisbee  for  appellee,  under  Twentieth  rule 

No.  1042.  William  Hickling,  appellant,  v. 
Hoyt  Sherman,  assignee ;  submitted  by  Mr. 
Albion  Gate  for  appellant  and  by  Mr.  J.  S. 
Polk  and  L.  H.  Bisbee  for  appellee,  on  briefs 
filed  in  case  No.  972,  per  stipulation. 


KBTKKT  BECISIORS. 


Contract :  concurrent  cotiditioTis. — ^Where 
the  debtor  of  a  bank  became  insolvent  and  a 
brother  of  the  debtor  agreed  to  pay  one-half 
the  debt  if  the  bank  would  release  the  debtor. 
Held,  that  the  payment  and  the  release  were 
concurrent  conditions  to  be  performed  at  the 
same  time  and  the  bank  could  not  recover 
Dpon  the  agreement  without  executing  or  of- 
fering to  execute  the  release.  [The  Stockton 
Sayings  and  Loan  Co.  v.  Thos.  Hildreth ;  Sup. 
Ct  Cala.,  Nov.  21,  1879.] 

Replevin :  Effect  for  di$tres$  for  rent  upon 
house. — ^Where  a  landlord  issued  a  distress 
warrant,  and  placed  a  custodian  on  the  leased 
lot  to  take  charge  of  a  house  placed  on  the 
lot  by  the  tenant  and  in  which  his  family  then 
resided,  which  distress  warrant  was  issued 
upon  the  ground  that  the  tenant  had  threat- 
ened to  remove  the  house ;  it  was  held,  in  an 
action  of  replevin  in  the  cepit  that  the  land- 
lord had  not  had  the  possession  of  the  prop- 
erty, and  in  this  form  of  action  it  must  be 
shown  that  the  defendant  wrongfully  took  the 
house  from  the  possession  of  the  plaintiff. 

Under  the  plea  of  property  in  the  defendant, 
the  landlord  could  not  recover,  as  thero  could 
be  no  diBtraint  wit^ul  an  actual  demise,  at  a 


fixed  rent,  and  rent  due,  which  fact  the  evi- 
dence failed  to  show. 

Even  if  the  distress  was  authorized,  no  such 
possession  was  taken  under  it  as  would  entitle 
him  to  claim  a  special  property  in  it  which 
he  could  enforce  in  replevin.  [Johnson  v. 
Prussing ;  Appellate  Court  of  Indiana,  Dec. 
8, 1879.J 

Arrests  may  be  made  withoHt  warrant  when 
statute  construed;  verdict. — 1.  To  entitle  ei- 
ther a  peace  officer  or  any  other  person  to 
arrest  without  warrant,  two  things  must  con- 
cur; first,  the  person  sought  to  be  arrested 
must  have  committed  an  offense  classed  as  a 
felony,  or  as  an  offense  against  the  public 
peace ;  and  secondly,  the  offense  must  have 
been  committed  in  his  presence  or  within  his 
view. 

2.  Any  person,  be  he  peace  officer  or  private 
citizen,  who  should  attempt,  without  warrant, 
to  arrest  one  passing  through  the  country  un- 
der suspicious  ciroumstances,  even  if  common 
rumor  had  been  ciroulated  that  a  felony  had 
been  committed,  would  be  liable  to  all  the 
consequences  resulting  fh)m  an  illegal  arrest. 

8.  Verdicts  are  not  subject  to  strict  rules 
of  interpretation ;  if  they  are  intelligible,  the 
law  is  satisfied.  [Geo.  Lacy  v.  The  State  of 
Texas ;  Tex.  Ct.  Ap.,  Dec.  17,  1879.] 

Interlocutory  costs:  demand;  contempt, — 
Where  a  party  to  a  proceeding  stipulates  that 
in  case  of  a  reference  he  will  pay  the  referee's 
fees  if  the  report  is  against  him,  and  it  is  in- 
corporated in  the  order  of  reference,  and  after 
a  proper  demand  refuses  to  pay  them,  he  may 
be  committed  for  contempt  of  court. 

In  such  case  a  personal  demand  must  be 
made  by  the  person  to  whom  due,  or  by  some 
one  authorized  to  do  so ;  if  this  is  not  done 
an  order  of  commitment  of  the  party  will  be 
set  aside  or  reversed  on  appeal.  Ke versing 
56  How.,  218.  [John  Fisher  v.  John  Raab; 
N.  Y.  Com.  Pleas,  Gen.  Term,  Nov.,  1879.] 

Aggravated  assault :  what  constitutes  an  as- 
sault; verdict  not  supported  by^evidence. — ^In 
every  assault  there  must  be  an  intention  to 
injure,  coupled  with  an  act  which  must  at 
least  be  the  beginning  of  the  attempt  to  ii^ure 
then,  and  not  an  act  of  preparation  for  some 
contemplated  injury  that  may  afterwards  be 
infiicted.  [DeWitt  Young  v.  The  State  of 
Texas;  Tex.  Ct.  Ap.,  Nov.  5,  1879.] 

Homestead;  right  of  selection;  wJien  to  be 
esoercised, — The  homestead  right  rests  prima- 
rily on  the  dwelling-house,  not  on  its  appurte- 
nances. And  if  the  owner  fail  to  make  the 
statutory  selection,  so  as  to  include  the  ap- 
purtenances of  the  dwelling-house,  he  must  be 
held  to  limit  bis  homestead  to  the  l^al  sub* 
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division  corresponding  with  the  statutory 
limit  on  which  the  dwelling-house  stands.  It 
is  his  business  to  make  the  selection  when  he 
considers  it  necessary  to  his  right ;  and  it  is 
not  the  business  of  courts  to  make  it  for  him 
or  to  force  him  to  make  it,  or  to  aid  liis  defect 
of  right  arising  on  his  laches.  Kent  v.  Agard, 
22  Wis.,  150,  overruled.  [Kent  v.  Lasley  et 
al.,  impleaded,  &c. ;  Sup.  Ct.  Wis.,  January 
7,  1880. 

Chattel  mortgage:  animals;  no  xdentifica- 
Hon;  parol  evidence  to  supply, — ^Where  the 
personal  property  mortgaged  is  described  only 
by  certain  quantities,  as  so  many  head  of  cat- 
tle, horses,  mules,  hogs,  etc.,  there  being  no 
reference  to  the  ownership  or  locality  of  the 
property  in  the  mortgage  itself,  parol  evidence 
is  not  competent  to  fill  the  defect. 

2.  Ibid :  reference  to  identity ;  parol  evidence 
to^Jix. — Where  there  is  such  a  reference  as  to 
the  property  extrinsic  evidence  will  be  re- 
ceived to  fill  the  defective  description  in  the 
mortgage. 

3.  Ihid:  Identification;  greater  number; 
validity  of  mortgage. — Where  the  precise  num- 
ber of  cattle,  horses,  mules,  hogs,  etc.,  con- 
veyed are  a  smaller  number  than  the  whole 
number  of  the  owner  or  place  referred  to,  the 
animals  cannot  be  identified,  and  the  mort- 
gage is  fatally  defective.     HB^elly  v.  Reid; 

J5up.  Ct.  Miss.,  Oct.  27,  18797] 

Equitable  responsibility. — ^There  is  no  prin- 
ciple of  equity  which  would  make  a  person 
responsible  for  a  wrong  that  he  had  neither 
done  nor  threatened  to  do. 

Same ;  misjoinder  as  defendant. — If  the  acts 
and  threats  of  a  person  taken  by  themselves 
do  not  make  a  case  which  would  support  an 
action  against  him,  his  mere  Joinder  in  an  ac- 
tion as  defendant  with  other  who  have  seve- 
rally, and  without  concert  or  collusion  with 
him,  done  similar  acts  or  made  similar  threats, 
will  not  create  a  liability  on  his  part. 

Joinder  of  parties  for  tort. — The  cases  gov- 
erning the  Joinder«of  parties  considered,  and 
held  that  where  an  action  for  a  tort  is  brought 
against  several  co-defendants,  it  is  essential 
that  the  wrong  complained  of  be  Joint.  [Jas. 
H.  Keys  v.  Little  Rock  Min.  and  Water  Co. ; 
Sup.  Ct.  Cala.,  Nov.  17,  1879.] 
•  ^•^  • 

Railroad.— It  is  not  the  duty  of  a  railroad 
company  to  provide  means  by  which  passen- 
gers can  get  on  board  a  train  while  it  is  in  mo- 
tion. It  is  their  duty  to  construct  and  main- 
tain a  platform  at  a  convenient  and  suitable 
place  by  which  passengers  can  safely  enter 
the  cars  when  the  train  is  placed  in  position 
for  the  reception  of  passengers.  Chicago  & 
N.  W.  R.  R.  Co.  V.  Scates,  Sup.  Ct,  HI. 


Cirrent  Topics. 

Promissory  Note. — A  promissory  note, 
part  of  the  consideration  for  which  is  an  ille- 
gal  sale  of  liquors,  is  wholly  void.  Where  a 
note  was  given  for  an  account,  some  of  the 
items  of  which  were  legal  and  others  illegal, 
and  a  subsequent  account  continued,  and  pay- 
ments made  generally  on  account,  the  pay- 
ments will  be  applied  to  the  legal  items  of 
account  in  the  note  and  subsequent  account, 
disregarding  the  illegal  items  in  the  note. 
Quigley  Bros.  v.  DuflTy,  Sup.  Ct.,  Iowa,  8 
Northwestern  Rep.,  227. 


Collateral. — Defendant  gave  his  promis- 
sory note  as  accommodation  to  A,  who  pledged 
it  as  collateral  for  his  indebtedness  to  B,  who 
after  a  portion  of  the  note  was  paid  and  after 
maturity  of  the  pledged  note,  sold  it  to  plaintiff. 
Held,  The  plaintiff  took  the  note  subject  to  all 
equities  between  the  parties,  and  could  recover , 
only  to  the  extent  of  the  unpaid  portion  of  the 
debt  for  which  it  was  collateral.  First  Nat. 
Bank  v.  Werst  et  al.,  Sup.  Ct.,  Iowa,  3  North- 
western Rep.,  267. 


Divorce. — ^The  Common  Pleas  Court  at 
Philadelphia,  in  36  Legal  Intel,,  470,  in  Ral- 
ston V.  Ralston,  Jield  that  the  court  has  no 
Jurisdiction  in  a  suit  for  divorce  by  a  husband, 
brought  within  a  Jurisdiction  foreign  to  the 
only  Joint  domicile  from  which  the  husband 
removed,  but  in  which  the  wife  remained ;  that 
the  refusal  of  a  wife  to  accompany  her  hus- 
band, changing  his  domicile  from  Wilmington 
to  Philadelphia,  is  not  such  willful  and  mali- 
cious desertion  within  the  meaning  of  the  act 
of  1815,  as  will  entitle  him  to  a  divorce  after 
the  lapse  of  two  years,  without  further  com- 
munication between  them. 


Partnership. — ^The  House  of  Lords  held^ 
in  Kendall  v.  Hamilton,  41  L.  T.  Rep.  N.  S., 
418,  the  rule  in  equity  that  a  partnership  con- 
tract is  to  be  treated  as  Joint  and  several, 
applies  only  to  the  administration  of  the  estate 
of  a  deceased  member  of  a  partnership ;  and 
consequently  a  Judgment  recovered  against 
one  or  more  of  several  Joint  contractors  is,  even 
without  satisfaction,  a  bar  to  an  action  against 
another  Joint  contractor  when  sued  alone. 
The  opinions  delivered  in  this  case  are  lengthy 
and  well  consi4ered. 

Oral  Agreement. — ^The  New  York  Su- 
preme Court,  in  Jones  v.  Jones,  an  action  to 
compel  a  conveyance  of  real  estate  under  a 
written  agreement  providing  for  the  division 
and  conveyance  of  certain  real  estate  held  by 
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tbem  jointly,  and  the  defense  set  up  the  exist* 
ence  of  an  oral  agreement  that  the  plaintiff 
should  not  be  entitled  to  a  conveyance  of  the 
land  under  the  written  agreement  until  a  set- 
tlement of  certain  unsettled  accounts  had  been 
made  between  the  parties,  Hddf  That  evidence 
of  the  oral  agreement  between  the  parties  that 
their  accounts  should  be  settled  before  the 
real  estate  should  be  conveyed  under  the 
written  agreement,  was  competent  and  proper, 
for  the  reason  that  the  verbal  agreement  that 
the  real  estate  should  not  be  conveyed  under 
tiie  terms  of  the  written  agreement  until  these 
accounts  were  settled  was  entirely  consistent 
with  all  that  the  parties  chose  to  put  into  their 
writing. 

The  law  upon  this  subjecct  is,  that  if  the 
mstrument  shows  that  it  was  meant  to  con- 
tain the  whole  bargain  between  the  parties, 
then  no  extrinsic  evidence  can  be  admitted 
to  introduce  a  term  which  does  not  appear 
there ;  but  if  it  be  clear  that  the  written  in- 
strument does  not  contain  the  whole,  and  the 
fact  be  shown  that  there  was  a  distinct,  col- 
lateral, verbal  agreement  between  the  parties, 
not  inconsistent  with  the  written  contract,  the 
law  does  not  prohibit  such  distinct,  collateral 
agreement  from  being  enforced.  6  Ellis  &  B., 
870 ;  6  N.  Y..  394. 


When  he  wants  a  light  breakfast  the  Rus- 
sian eats  a  tallow  candle. 


Jnnd  Jiy^artm^nt 


FuroUhed  by  Willib  Dbummond,  Jr. 
Frank  H.  Dtsb  and  Amos  K.  Smith, 

V. 

John  J.  Jackson,  John  Olson,  John  Busick 
and  Henjy  Dalstrom. 

Section  2324  R.  S.  provides  that  the  location  of 
mining  claims  *^mu8t  be  distinctly  marked  on 
the  ground,  scf  that  the  boundaries  can  be  read- 
ily traced."  Any  deviatton  from  the  lines  origi- 
nally marked  out,  or  any  change  in  the  applica- 
tion for  patent  from  the  lines  as  established  upon 
the  ground,  will  defeat  the  right  to  a  patent ; 
for  patent  cannot  issue  for  a  daim  any  part  of 
which  is  outside  of  the  location. 

DfiPABTMENT  OF  THE  INTERIOR, 

General  Land  Office, 
WA8HlKOT0N,^amMn*y  16, 1880. 
BBQI9VBK  AND  Rmueivkb,  SoU  Lake  CUy^  Vlah. 

Gentlemen  :  A  re-examination  of  mineral 
entry,  No.  SS4,  made  November  25d,  1878,  by 
Frank  U,  Dyer  and  Amoa  K.  Smitb,  upon  the 


Tilden  Lode,  together  with  the  protest  of  John 
J.  Jackson,  John  Olson,  John  Busick^  and 
Henry  Dalstrom,  develops  an  uncertainty  rel- 
ative to  the  survey  of  the  claim  upon  which 
patent  is  sought  by  applicants. 

Making  no  reference  to  the  charges  of  bad 
faith  and  fraudulent  proceedure  made  against 
Amos  K.  Smith,  I  find  it  alleged  by  complain- 
ants, in  substance,  that  the  survey  of  said 
claim.  No.  171,  was  not  for  the  land  originally 
located.  It  is  asserted  that  the  original  claim 
was  plainly  marked  upon  the  surface  by  stakes 
set  at  the  time  of  location,  and  that  said  stakes 
were  shifted  some  400  feet  from  their  original 
location,  and  thereby  threw  the  claim  in  con- 
flict with  the  Harrich  claim,  which  is  upon  a 
totally  different  lode  than  the  Tilden  proper, 
which  was  located,  as  alleged,  parallel  with 
the  Harrich-,.  and  that  the  Tilden  was  so 
changed  by  survey  from  its  original  position 
as  to  leave  no  trace  of  identity. 

It  is  also  alleged  that  $500  expenditures 
have  not  been  placed  upon  the  claim  by  ap- 
plicants as  required  by  law,  to  entitle  them  to 
make  application  for  patent. 

The  Carriboo  Lode  was  located  May  28, 
1874,  and  the  same  ground  was  relocated 
June  18,  1876,  as  abandoned  property,  under 
the  name  of  the  Tilden  Lode.  The  locus  of 
the  claim  is  described  in  the  location  notice, 
as  follows,  to  wit:  "The  said  Tilden  Lode 
being  situated  about  one-fourth  of  a  mile  south- 
west from  the  mouth  of  Cottonwood  Gulch, 
and  about  1,200  feet  northwest  of  the  spring 
above  Stacy  Williams'  house,  in  Carr  Fork, 
in  West  Mountain  Mining  District,  Salt  Lake 
county,  Utah  Territory,  and  running  760  feet 
southwesterly  from  the  Notice  Monument  and 
Discovery  Shaft,  and  100  feet  on  each  side  of 
the  river  and  along  its  course  to  the  extent 
of  this  location,  with  all  its  variations^' 

Sec.  2824,  U.  S.  Revised  Statutes,  pro- 
vides that,  *'  The  location  must  be  distinctly 
marked  on  the  ground,  so  that  the  boundaries 
can  be  readily  traced.  All  records  of  mining 
claims,  hereafter  (May  10,  1872)  made,  shall 
contain  the  name  or  names  of  the  locators,  the 
date  of  location,  and  such  a  description  of 
the  claimor  claims  located,  by  reference  to 
some  natural  object  or  permanent  monument 
as  will  identify  the  claim." 

It  is  manifest  from  the  description  given  in 
the  location  notice  above  recited,  that  while 
the  general  locality  of  the  claim  is  described, 
absolute  identity  of  claim  could  not  be  known 
from  the  date  given  therein. 

It  is  true  that  aflQdavits  alleging  the  identity 
of  the  survey  with  the  location  are  submitted  ; 
but  afladavlts  directly  to  the  contrary  have 
also  been  filed ;  and  it  is  my  duty  before  issa< 
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ing  patent  upon  any  mine  to  be  satisfied  that 
the  land  sought  to  be  patented  is  covered  by 
the  location  on  which  the  application  for  pat- 
ent is  based,  and  no  patent  can  issae  for  a 
claim  any  part  of  which  is  outside  its  location. 
It  is  also  necessary,  when  any  want  of  cer- 
tainty In  description  is  found  in  the  papers, 
that  the  absolute  identity  of  the  claim  be  es- 
tablished to  the  satisfaction  of  this  office. 
You  are,  therefore,  hereby  directed  to  forth- 
with give  notice,  by  publication  for  80  days 
as  specified  in  instructions  on  page  26  of  the 
inclosed  circular,  and  also  by  personal  notice 
to  the  applicants  for  patent,  for  a  hearing  to 
determine  the  aforesaid  questions  relative  to 
the  amount  of  expenditure  on  the  Tilden  lode, 
and  the  identity  of  survey  No.  171  with  its 
location. 

No  expenditures  made  by  the  Carriboo  lo- 
cators or  owners,  and  none  made  by  any  per- 
son or  persons  except  under  the  Tilden  loca- 
tion, can  be  considered. 

You  will  receive  any  testimony  which  may 
be  offered  by  any  parties  who  present  them- 
selves as  witnesses ;  and  endeavor  by  careful 
inquiry  to  clearly  develop  the  facts  concerning 
the  points  in  question. 

The  complaint  of  the  Harriich  lode  claim- 
ants, including  affidavits  on  the  questions  er- 
cited,  is  herewith  inclosed. 

You  will  return  the  same  with  the  record  of 
the  hearing. 

Very  respectfully, 

J.  M.  ARMSTRONG, 
Acting  Commissioner. 


8«¥«nUi  SMtfon  of  Ui«  Act  of  J«ljr  S8,  1866, 
Ifoeal  in  Chmrmetmr, 

Davtd  Zuck  v.  T.  H.  Brinson  et  al. 

The  seventh  section  of  the  act  of  July  23, 1866,  is 
local  in  character,  applying  only  to  lands  situ- 
ated In  California,  and  is  not  repealed  by  the 
Revised  Statutes  of  the  United  States,  notwith- 
standing {t  is  not  incorporated  therein,  and  that 
some  provisions  of  the  same  act  of  general  cha- 
acter,  are  re-enacted  in  ^e  Revis^  Statutes. 
The  seventh  section  dearly  comes  within  the 
meaning  of  the  proviso  to  section  6599  of  the 
Revised  Statutes,  and  is  excepted  from  tiie  re- 
pealing dause. 

Department  of  the  Interior, 
General  Land  Office, 
Washington,  D.  C,  Dec.  29,  1879. 
Register  and  Receiver, 

San  Francisco,  Cal. 

Gentlemen  :  This  office  has  examined  the 

case  of  David  Zuck  v.  T.  H.  Brinson  et  al., 

involving  certain  lands  in  sections  23,  24, 25, 

26,  85  and  86,  Tp.  10,  S.  of  R.  4,  E.  M.,  D.  M. 

Said  township  was  surveyed  Octob^  14, 


1875,  and  the  township  plat  was  filed  in  the 
local  office  October  17,  1^76,  as  appears  by 
your  report,  but  the  records  of  this  office  show 
that  it  was  filed  May  8,  1876. 

You  state  that  David  Zuck  filed  D.  S.»  No. 
81,  October  17,  1876,  under  the  7th  section, 
act  of  July  28,  1866,  claiming  all  or  parts  of 
the  S.  E.  }of  S. E.  \  sec.  28,  S.  W.  Jof  S.  W.  \ 
sec.  24,  W.  \  of  sec.  25,  and  E  \  of  sec.  26,  lots 
2  and  8,  sec.  85,  and  N.W.  \  sec.  86, 10  S.,  4  E. 
but  the  records  of  this  office  fail  to  show  that 
your  office  ever  reported  said  filing.    *        * 

Thomas  H.  Brinson  filed  D.  S.  12594,  Nov. 
10.  1876,  alleging  settlement  Oct.  12,  1875, 
claiming  the  N.  E.  \  sec.  26,  same  Township 
and  Range.  *  *  *  * 

The  land  above  mentioned  is  within  the  20 
miles  limits  of  the  S.  P.  R.  R.  letters  of  with- 
drawal dated  March  22,  1867,  received  at  the 
local  office  May  8,  1867. 

Upon  the  application  of  Zuck  to  purchase 
the  tract  embraced  by  his  filing,  you  cited  the 
parties  in  interest  to  appear  for  trial  June  29, 
1877,  at  which  time  none  of  the  contestants 
except  Brinson  appeared  or  ftimished  proof 
in  support  of  their  own  or  in  opposition  to  the 
claim  of  Zuck,  who  furnished  proof  documen- 
tary and  otherwise,  showing  that  he  purchased 
the  greater  portion  of  the  tract  embraced  by 
his  filing  May  22,  1854,  from  the  assignees  of 
the  Mexican  grantee,  Quentin  Ortego,  that  the 
tract  was  at  that  time  within  the  claimed 
limits  of  Rancho  San  Ysidro  but  falls  outside 
of  the  limits  of  said  grant  as  patented ;  that 
he  has  had  said  tract  in  actual  possession  and 
has  had  the  exclusive  control  of  the  same  since 
that  date  up  to  the  time  of  trial,  and  has  had 
the  same  inclosed  in  "  connection  with  aboat 
150  acres  of  my  Grant  land  since  1859.** 

The  fence  conforms  to  the  lines  of  his  par- 
chase,  except  on  the  north-east  portion  where 
it  embraced  more  land  owing  to  the  formation 
of  the  ground,  his  fence  extending  to  a  ravine 
which  he  used  as  a  mutual  boundary  in  con- 
nection with  said  fence* 

He  has  used  said  tract  for  pasturing  and  he 
has  found  ''the  fence  sufficient  to  turn  stock.'* 
His  residence  is  upon  that  portion  of  his  pur- 
chase which  has  been  patented  as  part  of  said 
Rancho  San  Tsidro,  and  is  about  a  mile  and 
a  half  from  the  land  filed  for  by  him. 

Brinson  built  a  house  upon  the  N.  E  |  of 
said  section  26,  outside  of  the  inelosore  of 
Zuck  in  the  fall  of  1875,  but  admits  that  he 
did  not  move  his  family  upon  the  claim  ontil 
fanuary  11, 1877,  since  which  time  up  to  time 
of  trial,  a  little  over  five  months,  his  family  has 
resided  upon  said  tract  and  he  has  used  the 
said  N.  E  J  section  26,  or  tfie  portion  outside' 
of  the  said  inclos^e  of  Zuck  for  pasture. 
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I  find  that  Bald  inclosiire  embraced  the 
greater  portion  of  every  legal  subdivision  of 
said  N.  E.  ^  section  26»  except  in  the  case  of 
the  N.  W.  ^  of  N.  £.  \  said  section  26,  it  em- 
braeing  only  a  small  portion  of  this  legal  sub- 
division. 

It  appears,  however,  that,  pending  the  trial, 
Brinson  executed  an  agreement  by  which  he 
is  to  convey  to  Zuck  in  case  he,  Brinson,  re- 
qoires  title  thereto,  the  tracts  within  Zuck's 
indoeure. 

There,  appears,  therefore,  no  objection  to  the 
lUowance  of  Zuck's  claim,  except  that  upon 
which  you  rejected  his  application,  viz.,  that 
section  7  of  the  Act  of  July  28,  1866  is  not 
in  fcNTce,  it  not  having  been  incorporated  in 
the  Revised  Statutes. 

You  hold  in  your  joint  opinion  that  the  pro- 
Tiso  contained  in  section  5576  of  the  Revised 
Statutes,  to  the  effect  "  that  the  incorporation 
into  said  revision  of  any  general  and  perman- 
ent provision,  taken  fh>m  an  act  making  ap- 
prc^riations,  or  from  an  act  making  other 
provisions  of  a  private,  local  or  temporary 
character,  shall  not  effect  such  appropriations 
or  provisions  of  a  private,  temporary  or  local 
character,"  does  not  apply  to  the  seventh  sec- 
tion of  the  act  of  July  28,  1866  (U.  8.  Stats., 
vol.  14,  p.  220,  chap.  219),  as  "  we  cannot  see 
that  the  sections  incorporated  in  the  Revised 
Statutes  from  the  act  under  which  Zuck  claims, 
are  any  less  local  in  their  character,  than  the 
sections  omitted,  and  if  less  temporary,  the 
difference  is  too  little  to  establish  the  pre 
sumption  that  Congress  intended  to  keep  th- 
7th  section  in  force  when  it  would  have  bee  e 
80  easy  to  have  made  the  matter  plain  by  ren 
inacting  the  section.** 

I  ind  that  all  the  provisions  of  the  nine, 
sections  of  said  act  of  July  28,  1866,  are  in 
relation  to  private  land  claims  and  State  se- 
lections, and  relate  exclusively  to  the  State 
of  California,  and  that  the  act  is  entitled  "  an 
act  to  quiet  Land  Titles  in  California." 

The  sections  from  one  to  five,  inclusive,  re- 
lating to  lands  selected  by  the  State  of  Cali- 
fornia, are  incorporated  in  the  Revised  Stat- 
utes, see  sections  2485  to  2489,  inclusive. 
The  remaining  sections,  from  six  to  nine,  in- 
clusive, relating  to  lands  within  the  claimed 
limits,  as  well  as  the  confirmed  limits  of  pri- 
rate  land  claims  within  the  State  of  Califor- 
nia, are  not  incorporated  in  the  Revised  Stat- 
utes. 

Section  5596  of  the  Revised  Statutes  is  as 
follows,  vis :  '*  All  acts  of  Congress  passed 
prior  to  said  first  day  of  December,  one  thou- 
sand eight  hundred  and  seventy -three,  any 
portion  of  which  is  not  embraced  in  any  sec- 
tion of  said  revision  are  hereby  repealed,  and 


the  section  applicable  thereto  shall  be  in  force 
in  lieu  thereof;  all  parts  of  such  acts  not  con- 
tained in  such  revision  having  been  repealed 
by  subsequent  acts,  or  not  being  general  and 
permanent  in  their  nature;  I^ovided,  that 
the  incorporation  into  said  revision  of  any 
general  and  permanent  provision,  taken  from 
an  act  making  appropriations,  or  from  an  act 
containing  other  provisions  of  a  private,  local 
or  temporary  character,  shall  not  repeal  or 
in  any  way  effect  any  appropriation  or  any 
provision  of  a  private  character  contained  in 
any  of  said  acts,  but  the  same  shall  remain  in 
force,  and  all  acts  of  Congress  passed  prior 
to  said  last  named  day,  no  part  of  which  are 
embraced  in  said  revision  shall  not  be  effected 
or  changed  by  its  enactment." 

It  is  the  opinion  of  this  office  that  the  pro- 
visions of  said  act  of  July  28,  1866»  applying 
only  to  lands  situated  in  California  are,  there- 
fore, local  in  their  character  within  the  mean 
ing  of  the  proviso  to  section  5596  of  the  Re- 
vised Statutes,  and  those  sections  of  said  act 
not  incorporated  in  the  Revised  Statutes  are 
by  the  terms  of  said  proviso  excepted  from 
the  operation  of  the  repealing  clause. 

Tour  attention  is  called  to  the  five  lines 
following  the  word  "jjrovided,"  which  are  as 
follows,  viz:  "That  the  incorporation  into 
said  revision  *  ♦  *  or  from  an  act  con- 
taining other  provisions  of  a  private,  local 
or  temporary  character,  shall  not  repeal,  or  in 
way  affect  any  appropriation  or  any  provision 
of  private,  local  or  temporary  character,  con- 
tained in  any  of  said  acts,  but  the  same  shall 
remain  in  force." 

In  view  of  the  above,  the  application  of  Zuck 
is  allowed.  «  «  «  As  at  the  time  Brinson 
claims  to  have  erected  his  house  the  survey 
of  said  land  had  been  made,  he  cannot  suc- 
cessfully maintain  a  claim  to  the  N.  E.J  said 
section  26,  under  the  pre-emption  law  by  vir-'" 
tue  of  building  said  house,  neither  can  he  by 
virtue  of  his  subsequent  settlement  on  said 
tract,  and  taking  up  his  residence  in  said 
house  with  his  family. 

'*  Settlement,  inhabitation  and  improve- 
ment of  one  piece  of  land  can  confer  no  rights 
to  another  adjacent  to  it,  which  at  the  com- 
mencement of  the  settlement  is  in  possession 
and  use  of  others,  though  upon  a  subsequent 
survey  by  the  Government  it  prove  to  be  a 
part  of  the  same  sectional  subdivision."  See 
decision  of  the  United  States  Supreme  Court, 
(7  Otto,  575,)  and  circular  of  this  office  of 
July  1, 1879,  in  the  case  of  Hosmer  v.  Wallace, 
«    «    « 

Very  respectfully, 

J.  M.  ARMSTRONG, 
Acting  ComnUuioner. 
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CTIRCVrr  COVmT.-.WjrU«  and  €•&•  J  J. 
!r«w  Anita  mt  I«aw. 

Jan.  II,  MO. 

21491.  Mftry  A.  Qodey  t.  Nash  A  Shaw.  Note,  $A0S.1O. 
Plir»  atty.  G.  W.  Cooper. 

21402.  Jamet  A.  Bean,  Cons Uble,  qee  of  J.  J.  Darllngtoa, 
T .  L .  M .  Saunders.    Oertiorari. 

21483.  Benjamin  D.  Uyam  t.  Elisabeth  M.  Dalley  Dam- 
aces,  0000.    Plffs  attT,  D.  W.  Olassle. 

21494.  Morgan  Bradford  ▼.  William  E.  Barford.  Certio- 
rari.   Defts  attys.  Blmey  ft  Birney 

21409.  Enridice  F.  Simms  v.  Emily  H.  Reed.  Judgment 
of  Justice  Harris,  $60. 

21406.  George  T.  Baub  t.  Louis  Weber.  Note  and  ac- 
count, $227  84.    PlflTs  atty,  J.  J.  Johnson. 

21407.  Ellas  Traren  t.  Hobb  Bros.  Notes.  $400.  PlITs 
atty,  R.  P.  Jackson. 

21406.    Adeline   L    Arny  t.  Dennis   McNamara.    Note, 
$210.10.    PlflTs  attys,  Harrington  *  Carringum. 
.    21400.  James  A.  Harrison  t.  John  A.  Butler.     Notes, 
$98S  88.    PllTs  atty.  John  B.  Lamer. 

21M0.  Adelaide  A.  Alexander  t.  John  Alexander.  Notes, 
$1,2UU.   Plffs  attys,  M.  F.  Morris  and  John  B.  Lamer. 

21601.  Catherine  Moore  y.  Peter  Onlgon.  Breach  of  pro- 
mise of  marriage.  $10,0(jO.    Plffls  atty.  B.  A.  Lockwood. 

21A02.  Oeorge  O.  Stevens  v.  Bright  *  Humphrey.  BUI  of 
exchange.  $282  86.    Plffs  atty,  F.  w  Jones. 

21  «0.  W.  £.  Brown  k  Co.  t.  James  Q.  Naylor.  Note, 
$882  24.    Plffs  attys,  Worihingtoo  ft  Heald. 

218114.  Zeh  ft  Schenck  v.  Matilda  Schlesinger.  Account, 
$104.18.    Plffsattys,  H.  W.Qamettand  J.  C  Poor. 

Jan.  is,  1860. 

21808.  Frank  Latham  t.  James  Q.  Naylor.  Note  and  ac- 
count, $20i  07.    Piflk  attv,  R.  J.  Mnrmy. 

21006.  John  E.  Kennedy  ft  Son  v.  same.  Plffs  atty,  R. 
Ross  Perry. 

21507.  Oeorge  B.  Hntchins  t  same.  Account,  $000 JO. 
Plffs  aitys.  Riddle,  Miller  ft  Padgett. 

21A)6.  Central  National  Bank  of  Washington,  D.  C,  t.  J. 
T.  Young  etal.  Note,  $200.  Plffs  attys,  Edwards  ftBamard. 

21800.  Same  ▼.  J  Ames  H.  Montgomery.  Note,  $61.  Plffs 
attys,  same. 

21010.  Thomas  A.  Brown  t.  Zachariah  Downing.  Notes 
and  account.  $278  00.    Plffs  atty.  R   Fendall. 

21511.  Armisted  Peter  v.  James  A.  Roach.  Judgment  of 
JusUce  Davis.    Plffs  atty,  J.  H.  Wilson. 

21012.  J.  ft  J.  E.  Llbby  t.  Bright  ft  Humphrey.  Note, 
$761.  Plffs  atty.  N.  H.  Miller. 

21018.  John  Galloway  t.  Wm.  F.  Beagle.  Judgment  of 
JusUce  Helmlck,  $100. 

81814.  Same  T.  same.    Judgment  of  J ustlce  Helmlck.  $100 

.rAN .  14,  I860. 

11810.  Chllds  ft  Co.  V  James  Q.  Naylor.  Account,  $468.60. 
Plffs  atty.  J.  Cruikshank. 

21816.  Charles  W.  Batherson  ▼.  Robert  O.  Langley  et  al. 
Note,  $187.00.    Plffs  atty,  W.  F.  MatUngly. 

21017.  Mary  A.  Kitchen  t.  Jesse  A .  Kitchen.  Plea  of  title. 
Plflte  atty, R.  P.Jackson. 

21018.  WUlett  ft  Libby  v.  Bright  ft  Humphrey.  Accounv 
$740.14.    Plffs  attys.  Apply  ft  Edmondson. 

21010.  Geo.  H.C  Nealft  Son  v.  Harriet  A.  Zantalnger. 
Account,  $408.70.    Flttk  atty.  W .  E.  Edmondston. 

21020.  Joseph  A.  Rice  t.  James  A.  Bean.  Replevin. 
Plffs  atty,  Thos .  H.  Callan  ^ 

21021.  Anne  O'Day  v.  Nicholas  Conolly.  Aocouat,  $960. 
Pills  atty.  CM.  Matthews. 

21022.  Berry  Bros.  v.  W.  E.  Spalding  ft  Co.  Notes, $106.75. 
Plffs  atty,  C.  T.  Rowe. 

21823.  SusanaF.  Green  et  al.  v.  Charles  H.  Bliss  et  al. 
Not**,  $2,000.    Plffs  atty,  Wm.  John  Miller. 

21084.  Wm.  L.  Drory  t  .  Thomas  P.  Puroell.  Acoonnt. 
$183.08.    Plffs  atty.  same. 

21028.  Virginia  P.  Taylor  v.  Robert  H.  Ryan.  Notes, 
$1 .480.07.    Plift  atiya,  H.  O.  ft  R.  CUughton. 

21026.  D.  W.  Stockstill  ft  Co.  v.  James  G.  Naylor.  No»e 
and  account,  $008  40.    Pills  atty.  J.  H.  Savllle. 

21827.  Wm  E.  Hooper  ft  Sons  v.  E.  G.  Wheeler.  Account, 
$1 17.86.    Plffs  atty,  J.  sue.  Brooks. 

21028.  Alfred  Richards  v.  James  G.  Naylor.  Note, 
$286  63.    PIffsatty,  W.B.Webb.  .      .         ^_ 

21820.  A.  Richards  ft  Co.  v.  same.  Accepted  orders,  $060. 
Pin  atty,  W.  B.  Webb. 

Jan.  18. 1860. 

21880.  George  J.  Johnson  v.  Robert  A.  Calvert  et  nx 
Appeal.   Plffsattys,  H.  O.  ft  R.  Claughton. 

^^  JaV.  17, 1880. 

21081  Henry  Wilson  et  nx.  v.  Joseph  White.  Damages, 
$64100.    PIffsatty,  W.  WlUoughby.  ,    ^^        , 

21082.  Wm.  M.  Gait  ft  Co.  v.  Owen  Leddy.  Acoonnt. 
$202.70.    pub  atty,  R.  R.  Perry. 

noss.  Same  v.  1  George  Combs  ft  Co.  Notes  and  aooount, 
$86040.    Ptfbatty, 


IM  ieaiTITT-^am«s.  Jantica 
Maw  Aslta. 

Jah.  is,  1880. 
7104.  Edward  D.  Wright  v.  Charles  H.  Parker  et  at  Cred- 
itor's blU.    Com.  sol,,  Edward  H.  Thomas. 

7100.  DorettaRehm  v.  MInaKeppler.  To  construe  will. 
Com.  sola.,  L.  Tobriner  and  Hlne  ft  Thomas. 

Jan.  18,  1880. 

7106.  First  National  Bank  of  BalUmore.  Md.,  v.  John  P. 
Appleman  et  aL  Judgment  creditor's  bill.  Com.  soL.  J.  St. 
Clair  Brooks. 

Jah.  14.  1880. 

7107.  Catherine  Fltspatrlck  v.  James  FItxpatrick.  For 
divorce.  Com.  sol.,  H.  P.  Heath. 

7106.  James  Kee  et  al.  v.  James  C.  Wilkinson  et  al.  To 
vacate  deed.    Com.  sols.,  W.  WlUoughby  and  C.  Stoors. 

7109.  John  D.  Bradbum  v.  Henry  Clark.  For  inJnnoUon. 
Com  sol.,  B.  J.  Dameille. 

7110.  Douglass  F.  Forrest  v.  J.  MoC.  Perkins  et  aL  For 
release.   Com.  sol.,  J.  Forrest. 

Jan.  18, 1880. 

7111.  John  Lewis  etal.  v.  Ann  C.  Beall.  For  partltloa. 
Com.  sol.,  John  Rldout. 

71  IS.  Eugene  Betts  v.  James  Carrioo  et  al.  To  restaln 
8ale.    Com.  sol.,  C.  A .  Elliot. 

7118.  Victor  De  L.  Qelsion  v.  Georgie  M.  Gelston  For 
partition.  Com.  sols.,  T.  A.  Llthicum  and  J.  A.  Alexander. 

Jan.  16,  1880. 

7114.  Henry  Fry  v.  Wm.  Keough  et  al.  For  speciflc  per- 
formance.   Com.  sols,  W.T.  Johnson  and  T.  Jesop  Bililer. 

7118.  T.  E.  Roessle  v.  The  Arlington  Fire  Ins.  <^o.  For 
discovery  and  restraint.  Com.  sols.,  W.  B.  Webb  and  A. 
P.  Morse. 


PROBATB  OOVmT-J»Bi«m  J. 

Jan.  16, 1860. 

Estate  William  Wallls ;  executor's  aooount  referred  to 
special  auditor  Lovcjoy. 

Estate  J.  S.  Edwards ;  letters  Issued  to  J-  H.  SaviUe ; 
bond,  $10,000. 

Estate  J.  L.  Hood ;  letters  granted  W.  H.  Beck ;  bond, 
$8,000. 

Estate  Charles  F.  Herring :  letters  granted  Liaxie  M. 
HerHng;  bond,  $8,600. 

Estate  Bernard  Hense  ;  additional  bond  in  $1,800  given 
by  execnirix. 

Estate  J.  T.  Benjamin ;  petition  for  citation  on  George 
Tmsdell  for  second  account  filed . 

Estate  H.  R.  Linderman  ;  letters  granted  Emily  Llnder- 
man ;  bond.  $800. 

Estate  John  Sheridan ; petiUon  of  Will  A.  Coulter;  for 
letters  filed,  and  order  of  publication  issued. 

Estate  Georg  Schett ;  Inventory  of  personalty, amountimg 
to  $107.88,  retnmed. 

Estate  Richard  M.  Oorwlne;  guardian's  account  referred 
to  B.  Zevely.  _ 

Estate  George  T.  Cartwrlght ;  letters  granted  W.  T.  Cart- 
wright;  bond,  $600. 

Estate  Alexander  Moore ;  Inveotorjr  of  personalty  amount- 
ing to  $180.20,  returned. 

Estate  Francis  Mohun  ;  Inventory  of  personalty,  afBOtmt- 
lug  to  $1,876.18,  retnmed. 

Estate  Mary  Ann  Willis:  letters  granted  Samuel  Willie  ; 
bond.  $400 


Legal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  lOth  day  of  January,  1880. 

DuvuN  ft  Co.     ) 

V.  \    No.  21.481.     At  Law. 

Wm.  J     PUBMAV.  ) 

On  motion  of  the  plaintiff,  by  Mr.  W.  B.  Webb,  his  attor- 
ney .  K  Is  ordered  that  the  defendant,  Wm.  J.  Purman,  eauBe 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rnle  dav  occurring  forty  days  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  Court :  WALTER  S.  COX,  Justice. 

A  true  copy.    Test:  R.  J.  Miios.  Clerk,  ftc.  S  8 

Wx.  B.  WKBB,  Attomey. 


IN  BANKRUPTCY. 
Diitriet  <^  Cotwmbia^  $$: 
At  Washington,  the  0th  day  of  January,  A.  D.  1880,  the 
undersigned  nereny  gives  notice  of  his  appointment  as  an- 
signee  of  Beniamin  Kauftaan,  of  Washington,  D.  C.  who 
has  been  atUndged  a  bankrupt  upon  her  own  petition  by 
the  Supreme  Court  of  said  District. 

M.  L.  H0WS>:R,  Assignee. 
J.SAYLESBRuWN, 
ta  Boff  later  In  Bankrupt^. 
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IN  BANKRUPTCY. 
Dtwtrtd  t^  OoXwmhia,  $$  : 
At  Washington,  the  SOtb  day  of  liecember,  A.  D.  1879,  the 
iiul<»r«i|[n(>d  hmhj  itIvm  notice  of  bis  appointment  as  as* 
ilcnee  of  BenJ*n  W.  Sammy,  of  Wasbinxion,  I).  O.,  who  has 
been  adjodgvd  a  bankrupt  npon  bis  own  petition,  by  the 
Sopreme  Ooort  of  said  Distrlcu 

M.  L.  HOWSER,  Assignee. 
J.  SATLES  BROWN. 
M  Register  in  Bankrnptcy. 


IN  BANKRUPTCY. 
District  qf  OolvmbUi,M: 
At  Wasblngtoo,  the2d  day  of  January,  A.  D.  1880.  the 
modern igned  hereby  gives  notice  of  his  appointment  as  as* 
•icnee  m  Raphael  Sanger,  of  Washington.  l>.  C.  who  has 
been  adjudged  a  bankrupt  upon  his  own  petition,  by  the 

Sepreme  Court  of  said  District.  

H.  ti.  HOWSER.  Aissignee. 
J.  8AYI.es  brown. 
8*3 Register  In  Bankruptcy. 


rlS  IS  TO  OITE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obuiaed  from  the  Sopreme  Court  of  the  District  of  Colum- 
bia, bolding  a  Special  Term  for  Orphans'  Court  bnslnees. 
Letters  of  administration,  on  the  personal  estate  of  Ben- 
jamin M.  Thomas* ,  late  of  the  District  of  Columbia.  dec*d. 

All  persons  haring  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  6th  day  of  Janu* 
ary  next:  they  may  otherwise  by  law  be  exfluded  from  all 
benefit  of  the  said  estate. 

Qiren  under  my  hand  this  6th  day  of  January.  1880. 
2*8  HENRY  S.  UALLEY. 


Legal  KoHces. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  ISth  day  of  January,  1880. 
Mabt  £.  DOOAK  1 

T.  y    No.  7084.     Ea.Dock. 

JOBAXNAH  MALOTfVT  KT  AL         j 

On  BoUon  of  the  plain tilT,  by  Messrx.  Harris  It  Washing- 
ton, her  solicitors,  it  is  ordered  that  the  defendants.  Norah 
Scaalon  and  Johannah  Maloney.  canse  their  appearance  to 
be  entered  herein,  on  or  before  the  first  rule-day  occurring 
frrty  days  after  this  day;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

By  the  Court.  JAMES.  Justice,  he. 

A  true  copy.  Test:  R.  J.  Mnos,  Cleric. 

Haskis  k  WASHT.HOToir,  Solicitors.  8-3 


qriHIS  IS  TO  GIVE  NOTICE, 

X  That  the  subscriber,  of  Washington,  D.  C.  hath  ob> 
tained  from  the  Supreme  Court  of  theX^lstrlct  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business. 
Letters  of  Administration  on  th^  personal  estate  of  Benja- 
min li  Jackson,  l.\te  of  the  District  of  (^lurabla.  deceased. 

All  persons  having  claims  against  the  raid  deoeated  are 
hereby  warned  to  exhibit  the  same.wlth  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  I6th  day  of  January 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  January,  1S50. 
yS*    ELCJA  O.  JACKSON. 

IN  THE  SUPREME  COURT  OF    I HJ^  OAdiuioi   uv 
COLUMBIA,  holding  a  Special  Term  for  Probate  Bus- 
iness. 
In  thk  Matter  of  ths  Estatb  or  Joon  F.  BairjAMiir. 

DCCSAffXD. 

Upon  consideration  of  the  petition  of  Ooy  H.  Allen  and 
Oeorge  C.  B  Rowan,  this  day  filed,  averring  that  the  tes- 
tator above  named  was  at  the  time  of  his.death  domiciled  in 
the  District  of  Colombia.and  praying  that  George  Trnesdell, 
the  execQtor  of  said  estate,  appointed  by  this  Court,  be  dir- 
ected to  forthwith  pay  to  them  their  respective  legacies, 
nnder  the  will  of  said  John  F.  Benjamin,  dated  March?, 
1877.  notwithstanding  the  contest  over  the  validity  of  said 
will  In  the  Courts  of  the  Stat**  of  Missouri,  and  upon  the 
motion  of  A.  S.  Worthington.  the  solicitor  for  said  peti- 
tioners, it  Is  this  0th  day  of  January  1880  ;  Ordered,  that 
the  prayer  of  said  petitioners  shall  be  granted  on  Friday, 
the  S8d  day  of  January,  18S0,  unless  cause<to  the  contrary  be 
then  shown  to  the  Court :  Provided  that  a  copy  of  this 
orderbeserved  within  four  days  from  this  date  upon  said 
Trnesdell,  or  his  solicitor,  upon  Robert  Chrlsijr,  Esq..  solic- 
itor for  Joshua  M.  Ennis,  executor,  and  upon  R.  P.  Lowe, 
Esq.,  solicitor  for  George  H.  Beniamln  and  others,  claiming 
to  be  heirs  of  said  John  F.  Benfamtn ;  and  provided  also, 
that  a  copy  of  thi*  order  be  publUhed  In  the  Law  Reporter 
of  this  Distrlci.  twice  before  said  SSd  day  of  January. 
a-.3  JAMES.  Justice.  Ac. 


£N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  leth  day  of  January.  1880. 
EUZAHaTH  Gbbhold         > 

V.  >        No.  6,061.    Eq.  Doo.  18. 

GCOKGB  GBRnOLD  J 

On  motion  of  the  plalntUT.  by  Mr.  A.  B.  WilUams.  her 
solicitor.  It  is  ordered  that  the  defendant.  George  Gerbold, 
eaose  bis  appearance  to  be  entered  herein  on|or  before  the 
flnt  rule-day  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  deihult. 

Hy  the  Court :  CHAS.  P.  JAMES.  Justice.  Ac. 

True  copy.    Teet:    R.J.  Mxios.  Clerk.  Ac.  8-8 

A.  B.  Williams.  Solicitor. 


rllS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Spiedal  Term  for  Orphans'  Court  bushiess.  Let- 
ters Testamentary  on  the  personal  estate  of  Frank  L.  Falr- 
broiber,  lau  of  the  District  of  Columbia  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned    to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  0th   day  of 
Jesuary  next;  they  may  otherwise  by  law   be  excluded 
from  all  benefit  of  the  said  estate. 
GIvon  nnder  my  hand  this  0th  day  of  January,  1880. 
ALBERT  F.  FOX,  Ex'r. 
84*  0*20  F  Street. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans* 
Court  Business     January  16, 1880. 

In  the  matter  of  the  Estate  of  .fohn  Sheridan. 

Application  for  Letters  of  Administration  on  the  estate 
of  John  Sheridan,  of  Caddo  Station,  in  the  Indian  Terr'y, 
has  this  day  been  made  by  Will  A.  Coulter. 

All  persons  Interested  are  hereby  notified  to  appear  in  this 
court  oo  Friday,  the  lith  day  of  February  next,  at  11  o'clock 
a.  m.  to  show  cauf  e  why  Letters  of  Administration  on  the 
esute  of  the  said  deceased  should  not  issue  as  praved.  Pro- 
vided a  copy  of  this  order  be  published  once  a  week  for  three 
weeks,  in  the  Washington  Law  Reporter,  previous  to  the 

said  day.  

S^  TMt:  A.  WEBSTER*  Rigisier  of  WUla. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT   OF 
Colombia,  Sitting  In  Equity,  Januaiy  6th  1880. 
Jos.  Hbilb  ) 

vs.  {    6829.    Eq.  Doc.  10. 

Mabt  Schwokopf  bt  al.    ) 

The  trustee  In  this  case  having  reported  that  on  the  24th 
of  October.  1879.  he  sold  free  from  taxes.ithe  following  part 
of  lot  9,  square  724,  Washington,  D  C.  beginning  20  feet  east 
from  the  southwest  corner  of  said  lot  and  thence  running 
east  18  feet  4  Inches  by  a  depth  of  102  feet  %  inch,  to  Joseph 
Hile  for  the  sum  of  86  cents  per  square  foot,  it  Is,  this  6th 
day  of  January  A.  D.  U80,  ordered  that  snid  sale  be  con- 
firmed unless,  cause  to  the  contrary  be  shown  on  or  before 
the  first  Tuesday  In  February  next,  provided  a  copy  of  this 
order  be  published  as  required  by  the  rules  of  this  Court. 
And  it  is  fun  her  ordered  that  this  cause  be  referred  to  the 
Auditor  of  this  Court  to  state  the  trustees  account,  and  after 
ascertaining  the  amount  of  taxes  dne.  npon  said  real  estate 
at  the  time  of  said  sale,  to  report  distribution  of  the  balance 
of  the  proceeds  thereof. 

JAMFA,  Justice. 
True  copy.  Test. 8*8       R.  J.  Mbios,  Clerk.  Ac 

IN  BANKRUPTCY. 
District  <tf  Columbia,  $8 : 
At  Washington,  the  7th  day  of  January.  A.  D.  1880.  the 
undersigned  herebv  gives  notice  of  his  appointment  as  as- 
signee of  Henry  King.  Jr.,  of  Washington.  D.  C,  who  has 
been  n4judged  a  bankrupt  upon  his  own  petition,  by  the 
Supreme  Court  of  said  District. 

ML.  HOWSER.  Assignee. 
J.  SAYLES  BROWN, 
8-8         Register  in  Bankruptcy. 


IN  BANKRUPTCY. 
District  cf  Columbia,  ss: 
At  Washington.  D.  C,  the  80th  day  of  November.  A.  D. 
1879.  the  undersigned  hereby  gives  notice  of  bis  appointment 
as  assignee  of  Herman  Reisenstein.  of  Washington.  D.  C. 
who  has  been  adjudged  a  bankrupt,  upon  his  own  petition, 
by  the  Supreme  Court  of  said  District. 

M.  L.  HOWSER.  Assignee. 
J.  SAYLES  BROWN, 
8-8 Register  In  Bankruptcy. 

TDANKRUPTCY  SALE. 

On  Tuesday,  February  17. 1880,  at  .3  o'clock  P.  M..  at  the 
office  of  the  Register  In  Bankruptcy,  at  the  City  Hall.  I  shall 
tell  at  Public  Auction,  the  following  named  Bankruptcy 
Assets,  to  wit; 

One  Gold  Watch  and  Chain.    Terras  Ca^h. 
8-8  M.  L.  HOWSER,  Assignee. 
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Legal  Notice: 


mBUSTEES'  SALl^  OP  I^LRGE  AND  VALUABLE 
L  PROPERTY.  CORNER  OF  SDCTU  AND  D  STREETS 
N.  W..  WITH  THE  BUILDINOS  THEREON. 

By  Tirtae  of  a  decree  pasted  in  the  cantee  No.  8,671  and 
No.  4,4SS,  equity,  in  the  Supreme  Oonrt  of  the  Dietrlct  of 
Oolambia,  we  will  ■ell,  on  TUESDAY,  the  SOih  day  of 
Janoary,  A.  D.  1880,  at  3  o'clock  p.  m.,  in  front  of  the  prem- 
ises, all  that  certain  parcel  of  land  situate  in  the  DUtrict  of 
Columbia,  and  known  as  those  parts  of  Lou  Nos.  1  and  2, 
in  square  No  4A7,  which  are  contained  in  the  fbllowinf 
metes  and  bonds:  Beginning  for  the  same  at  the  north- 
we-t  comer  of  6th  and  D  streeu  northwest,  runninc  thence 
north  flf  tT-fonr  11-13  feet,  thence  west  one  hundred  and  six- 
teen »-i2  feet,  thence  south  to  D  street  flftr-fonr  11-12  fi»et. 
thence  east  with  D  street  one  hundred  and  sixteen  9-12  feet 
to  the  rM^oe  of  belnninf.  tocether  with  the  appurtenances. 

Terms ;  One-fourih  of  the  purchase  money  in  cash,  of 
which  iMO  will  be  required  to  be  deposited  by  the  purchaser 
at  the  time  of  sale ;  balance  at  six,  twelve,  el|;hteen  and 
twenty-four  months,  or  all  in  cash  at  purchaser's  option. 
The  deferred  paymenu,  if  any,  to  bear  interest  from  the 
dapr  of  sale,  and  to  be  secured  by  a  lien  upon  the  property 


sold. 

A.  THOMAS  BRADLEY, 

468  Indiana  aTSnne, 
TH.  JESUP  MILLER, 
001  D  St. 
DUNCANSON  BROS,.  Auctioneers 


EY,       1 
^enne,     I 

.  n.  w.    J 


Trustees. 


S-S 


CHANCERY  SALE  OF  VALUABLE  REAL  ESTATE. 
LOT  53:a  BY  ISSKSH  ON  TWENTY-SECOND  ST. 
WEST,  BETWEEN  L  AND  M  STREETS. 
By  Tlrtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  made  in  Equity  Cause  No    6,887,  Mc- 
Laughlin et  al.  Ts.  McLaughlin  et  aL.the  undersigned,  as 
trustees,  will  sell  at  Public  Auction,  in  front  of  the  premises, 
on  THURSDAY,  the  22d  day  of  January,  at  4  o'clock,  p.  m.. 
Original  Lot  numbered  twenty  (20),  in  Square  numbered 
nftT  one  (61).  in  the  city  of  Washington,  DUtrict  of  Columbia. 
Terms  of  sale  as  prescribed  by  the  decree:  One-half  of  the 

£urchase  money  cash,  the  balance  In  two  equal  instalments 
t  nine  (o)  and  eighteen  (18)  months,  with  interest  from  day 
of  sale,  to  be  secured  by  retention  of  the  title  until  the  pur- 
chase money  shall  have  been  paid  in  full,  or  all  cash  at  the 
option  of  the  purchaser.    All  couTeyandng  at  the  cost  of 

Eurchaser.  A  deposit  of  $60  will  be  required  upon  the  whole 
lOt  or  any  part  of  the  Lot  sold,  at  time  of  sale.  If  terms  of 
sale  be  not  complied  with  In  seyen  days  f^om  date  of  sale, 
the  Trustees  resenre  the  right  to  resell  at  the  risk  and  cost 
of  defiaiilting  purchaser.  After  failure  to  sell  as  a  whole, 
the  property  will  be  offered  in  convenient  parcels. 
P.  J.  DONAHUE.  1 

321  4H  street.     I  m .— 

NEAL  T.  MURRAY,        f  Trustees. 
2-2  318  AH  street.     J 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  Sitting  in  Equity,  January  10th  1880. 

J06KPB  B.  BBTAH  ST  AL.      ) 

vs.  (    No.  6410.    Eq.  Doc  18. 

William  H.  Edwards  st  al.  j 

Brenard  T.  Hanley.  the  trustee  in  thls^cause,  having  re- 
ported that  he  hns  sold  part  of  lou  eleven  (11)  and  twelve 
(12)  in  square  numbered  seven  hundred  and  ninety-three 
(788)  with  the  Improvements  thereon,  and  in  the  proceedings 
particularlv  described,  to  John  C.  IXawley,  for  the  sum  of 
seven  hundred  and  sixty  dollars  ($700). 

It  is  by  the  Court,  this  10th  day  of  January,  A.  D.  1880, 
ordered  and  decreed  that  the  said  sale  as  reported  will 
stand  ratified  and  confirmed  on  the  10th  dny  of  February 
next,  unless  cause  to  the  contrary  be  shown  on  or  before 
that  day ;  Provided  a  copy  of  this  decree  be  published  in 
the  Washington  Law  Reporter  at  least  once  a  week  for 
three  successive  weeks  before  said  10th  day  of  February 
next. 

By  the  Court.  CHAS.  P.  JAMES,  Justice. 

2-8   True  copy.    Test:  R.  J.  MEIGS,  Clerk. 


rnms  is  to  give  notice. 

X  That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, l\plding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  William 
Marbury,  (formerly  of  Wood  CJo.,  W.  Va.),  late  of  the  Dis- 
trict of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscrib«r8,  at  or  before  the  2d  day  of  Janu- 
ary next:  they  may  otherwise  bv  law  be  excluded  tnim  all 
benefit  of  the  said  estate. 

Glvem  under  our  hands  this  9d  day  of  Januarv,  1880. 
JOHN  MARBURY,  JR. 
1-8  JNO.  M.  NELSON. 


Legal  Notieee, 


IN  THE  SUPREBIE  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  10th  day  of  January,  1880. 
Thb  Cbrtbal  National  BahkI 

or  WASBiiroTQir  City         I     No.  20,618.    At  Law. 

Hakbut  a.  Zantiinobb    / 

On  motion.of  the  plaintiff,  by  Messrs.  Edwards  k  Barnard, 
Its  attorneys,  it  is  ordered  that  the  defendant,  Harrrlet  A. 
Zanuinger,  cause  her  appearance  to  be  entered  herein  on 
or  before  the  first  rule-day  occurring  forty  days  after  this 
day,  otherwise  the  cause  will  be  proceeded  with  as  in 
case  of  default.  

By  the  Court :  ANDREW  WYLIE,  Justice. 

Tbubcopy.    Test:  R.  J.  Mstcs.  Clerk.  2-S 

Edwakds  k  ItABifABD,  Attorneys. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  7th  day  of  January,  1880. 

Maboabbt  Bittlbb  bt  al.  ) 

T.  [    No.  7037.    Eq.  Doc.,  20. 

JohnC.  Butlbbbt  AL.     3 

On  motion  of  the  plaintiflb,  by  Mr.  J.  J.  Darlington, 
their  solicitor,  it  is  ordered  that  the  defendants,  Elisabeth 
C.  Earhart,  Ada  (jlenevieve  Redman,  Abuer  P.  Redman, 
Gainett  J.  Earhart  and  Jessie  E.  Earhart.  cause  their  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  fbrtv  days  after  this  day ;  othervrise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

By  the  Court:         CHARLES  P.  JAMES,  Justice,  Ac. 

True  copy.    Test :    R.  J.  Mbios,  Clerk,  ftc. 

J.  J.  Dabliitoton,  Solicitor.  2-3 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  7th  day  of  January.  1880. 

! 


Eliza bbtb  Donath 

V. 

Fbbdbbick  Donatb. 


No.  7100.    Equity  Doc.  20. 


On  motion  of  the  plaintiff,  by  Mr  Daniel  E.  Cahill,  her  so- 
licitor, it  is  ordered  that  the  defendant,  Frederick  Donath , 
cause  hw  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day :  other- 
wise the  cause  vrill  be  proceeded  with  av  in  case  of  default. 

By  the  Court.  CHAS.  P.  JAMES,  JusUce,  lie. 

A  true  copy.    Test:  2  8        R.  J  Mbios. Clerk. 

D.  E.  Cahill,  Solicitor. 

THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Colombia,  hath 
obtained  from  the  Supreme  Court  of  the  Districtof  Columbia 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Josiah  O.  Armes, 
late  of  the  District  of  Colombia,  deoeased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  vramed  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  24th  day  of  Oc- 
tober next ;  they  may  otherwise  by  law  Im  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  24th  day  of  October,  1870. 
2-8  CHARLES  H.  ARMES. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  city,  D.  C,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  (jolumbia, 
holding  a  Special  Term  for  Orphans'Conrt  business.  Letters 
of  Administration  w.  a.  on  the  personal  estate  of  George 
Schlett,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  2d  day  of 
January  next;  they  may  otiierwise  by  law  be  excluded 
from  all  benefit  ef  the  said  estate. 
Given  under  my  hand  this  2d  day  of  January,  1806. 

her 
2-3  CAROa^INE  H  SCHLETT. 

mark 


rruns  is  to  give  notice, 

X  That  the  subscriber,  of  Richmond,  Va.,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  C61um- 
bia,  holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  d.  b.  n.  on  the  personal  estate  of 
William  Eichler,  late  of  the  District  of  Colambia.deceasjed. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  toexniblt  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  Orh  day  of  Janu- 
ary next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  mj  hand,  thii*  9th  day  of  January,  1880. 
BCfif NA  KEPPLEB.^ 
628  First  St.,  Richmond.  Va. 

CBBtSTOnOB  QmAMMBB,  SoUoltOT.  >-•  i 
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9lfS3ft»f*T%tiviv4iYn    SlPnitt     SIQ  5iliYi^6i»  I  ^^  already  been  recovered  for  the  same  iiiju- 
(Mfta&IUUiJVUU   S^aW    ^K^lilUl :  ^ics  in  a  previous  suit  brought  by  husband  and 
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GEOUGE  B.  CORKUILL       -        -        Editor 
A.  H.  JACKSON       .      •       ASSOCIATE  Editok 


wife  conjointly.  The  Court,  in  an  opinion  by 
the  Chief  Justice,  held  that  the  Judgment  re* 
covered  in  the  action  of  assumpsit  brought  by 
the  husband  and  wife  was  a  bar  to  another 
similar  action. 

Owing  to  the  pressure  upon  our  columns  |  .-•••-. 

this  week,  we  found  it  necessary  to  either  Exenplary  Damages. 

divide  the  Land  Department  Decision — pub-  From  the  date  of  the  first  transgression  to 
lishing  a  portion  this  week  and  the  balance  the  present,  the  law  of  punitive  or  vindictive 
next  week— or  leave  it  out  entirely ;  and  be-  ■  punishment  has  prevailed  in  all  countries — 
lieving  that  our  readers  would  rather  not  have  i  heathen,  Jewish,  Mahomedan  and  Christian, 
it  divided,  we  liave  oonclnded  to  adopt  the !  At  just  what  particular  locality  upon  thia. 
latter  coarse.  j  planet  the  Garden  of  Eden  'was  located,  or 

■— *' i  when  the  defendants  in  the  first  ejectment 

The  attention  of  the  Bar  and  of  business :  suit  were  ejected  from  its  walks  and  arbors, 
men  generally,  is  directed  to  the  very  able  j  is  unknown  ;  but  from  the  day  when  the  ser- 
and  interesting  Opinion  of  the  United  States  |  pent  beguiled  our  first  parents  to  the  present, 
SDpreme  Court,  as  delivered  by  Mr.  Justice ;  law  has  existed  in  some  form  or  other  among 
Clifibrd,  on  Monday  last,  in  the  case  of  '*  The  •  men,  and  wherever  law  has  existed,  punitive 
National  Savings  Bank  of  the  District  of  Co-  or  vindictive  punishments  have  been  inflicted, 
lombia  v.  "William  H.  Ward,"  the  full  text  of  |  either  corporeally  or  in  the  shape  of  damages, 
which  will  be  found  in  another  column.  exemplary,  punitive  or  vindictive ;  often  de- 

■*•*■ Isignated    "smart  money,"  which   latter  are 

AoAiH  it  becomes  the  painful  duty  of  the  ;  only  assessed  in  cases  of  fraud,  malice,  reck* 
Repobter  to  announce  afiiiction  in  the  fam- !  less  ne^j^ligence,  oppression,  insult,  rudeness, 
Oy  of  Col.  Geo.  B.  Corkhill,  senior  editor  of,  caprice,  or  other  acts  of  omission  or  eommis* 
tlie  Repobteb,  and  U.  S.  District  Attorney  i  sion  leading  to  the  injury,  of  which  complaint 
for  the  District  of  Columbia,  by  the  death  of;  is  made,  and  are  visited  as  punishment  upon 
his  father,  Wm.  H.  Corkhill,  at  Mount  Pleas- ;  the  wrongdoer,  or  as  an  exampl4  and  warning 
aot,  Iowa,  on  the  2dd  inst.    Mr.  Corkhill  was  |  to  others. 

bom  on  the  Isle  of  Man  in  1815,  and  was  in  This  law.  many  centuries  passed,  was  most 
his  65th  year  at  the  time  of  his  departure.  \  rude  and  barbarous  in  its  administration ; 
He  arrived  in  the  United  States  when  quite  |  for  instance,  if  Abrem  maimed  or  stole  Ahab's 
young.  Mr.  C  led  a  life  of  singular  activity  j  he-goat,  Ahab  would  take  his  exemplary  dam* 
and  success— was  a  man  of  great  intelligence  ages  by  maiming  or  stealing  twenty  he-goats 


and  wonderful  conversational  powers,  of  un- 
boonded  generosity  and  purity  of  character. 
Col.  Corkhill  within  a  few  weeks,  has  lost 
his  mother,  daught^  and  now  his  father  by 
death.    Expressions  of  symptahy  are   futile 


from  Abrem ;  lex  talionis  was  the  law  govern* 
ing  those  aboriginal  courts  of  judicature,  and 
indeed,  the  law  of  retaliation  prevails  among 
many  peoples  even  in  this  enlightened  age ; 
in  these  modern  days  jurists,  great  and  good. 


onder  such  accuniulated  sorrow.  ;  administer  this  law  with  a  solemnity  surpass* 

■*»^' ed  alone  by  the  stoic  barbarism  of  forty  cen- 


In  Pollard  ▼•  The  New  Jersey  Railroad  and 
Transportation  Co.,  before  the  Supreme  Court 
of  the  United  States,  it  appeared  that  plaintiff 
loed  to  recover  damages  for  injuries  sustained 
by  the  wife  of  the  plaintiff  while  traveling  on 
i  train  of  the  railroad  company.     Damages 


turies  ago. 

Our  very  ablest  text-writers  are  not  even 
now  agreed  upon  the  law  of  exemplary,  puni? 
tive  and  vindictive  punishment,  as  for  in* 
stance,  that  very  able  and  renowned  text* 
writer,  Chancellor  GreenleaY,  differs  as  wida 
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.  as  the  poles  from  Mr.  Se4gwick,  equally  emin- 
ent in  many  respects,  upon  this  very  subject. 
Prof.  Greenleaf  says :  "  Damages  are  given 
as  a  compensation,  recompense,  or  satisfac- 
tion to  the  plaintiff,  for  an  injury  actually  re« 
ceived  by  him  from  the  defendant.  They 
should  he  p^'edisely  commensurate  icith  the  in- 
jury^ neither  more  nor  less,  and  this  whether 
it  be  to  his  person  or  estate.'*  2  Greenleaf 
on  Ev.,  sec.  258.  While  Sedgwick  declares  as 
follows:  "Whenever  the  elements  of  fraud, 
malice,  gross  negligence  or  oppression  mingle 
in  the  controversy,  the  law,  instead  of  adher- 
ing to  the  system,  or  even  the  language  of 
compensation,  adopts  a  wholly  different  rule. 
It  permits  the  jury  to  give  what  it  terms  pu- 
nitory, vindictive,  or  exemplary  damages;  in 
other  words  it  blends  together  the  interests  of 
society  and  of  the  i^grieved  individual,  and 
gives  damages,  not  only  to  recompense  the  stif- 
ferer,  but  to  punish  the  qffendei\'*  Sedgwick 
^  on  Dam.,  pp.  88,  466,  n.  1. 

Mr.  Metcalf,  Judge  of  the  Sup.  .Ct.  of  Mass., 
in  8  Am.  Jur.,  287,  joins  issue  with  Chan- 
celor  Kent  (2  Kent's  Com.)  on  the  question. 
In  fact  there  is  a  perfect  legal  fusilade  re- 
garding the  subject.  In  Fay  v.  Parker,  58 
N.  H.,  842,  the  theme  is  elucidated  at  great 
length  and  ability,  and  numerous  authorities 
cited.  The  current  dicta  seems  to  be  ex- 
pressed by  Grier,  J.,  in  Day  v.  Woodworth, 
18  How.,  868-781,  as  follows:  "It  is  a  well- 
established  principle  of  tlie  common  law,  that 
in  actions  of  trespass,  and  in  all  other  actions 
on  the  case  for  torts,  a  jury  may  inflict  what 
are  called  exemplary,  punitive  or  vindictive 
damages  upon  a  defendant,  having  in  view 
the  enormity  of  his  offense  rather  than  the 
measure  of  compensation  to  the  plaintiff.  We 
are  aware  that  the  propriety  of  this  doctrine 
has  been  questioned  by  some  writers ;  but,  if 
repeated  judicial  decisions,  for  more  than  a 
century,  are  to  be  received  as  the  l)e8t  expo- 
sition of  what  the  law  is,  the  question  will 
not  admit  of  argument.  By  the  common,  as 
well  as  by  the  statute  law,  men  are  often  pun- 
ished for  aggravated  misconduct  or  lawless 
acts,  by  means  of  civil  action,  and  the  dam- 
ages inflicted  by  way  of  penalty  or  punish- 
entnt,  given  to  the  party  injured."    The  same 


doctrine  is  maintained  in  Hopkins  v.  Atlantic, 
etc.,  R.  R.  Co.,  86  N.  H.,  9 ;  Memphis,  etc., 
R.  R.  Co.  V.  Whitfield,  44  Miss.,  466 ;  Cald- 
well  V.  New  Jersey  Steamboat  Co.,  47  N.  Y., 
282 ;  Graham  v.  Pacific  R.  R.  Co.,  66  Mo., 
586 ;  Peck  v.  Neil,  8  McLean,  22.  in  the  D. 
S.  Gregory  (2  Ben.,  226,  240)  the  judge  re- 
marks :  "  I  allow  nothing  for  exemplary,  pu- 
nitive or  vindictive  damages.  The  case  is 
not  one  of  malicious  or  willful  injury,  although 
it  is  one  of  reckless  negligence  and  is  not  a 
proper  case  for  exemplary  damages. 

Le^al  Personals. 

Col.  Jas.  O.  Broadhead  and  £x-United 
States  Senator  John  B.  Henderson,  of  St. 
Louis,  Mo.,  were  in  the  city  during  the  past 
week,  engaged  in  professional  business  before 
the  United  States  Supreme  Court.  These 
gentlemen  are  both  well  known  to  the  profes- 
sion and  the  country  at  large.  The  former 
being  the  recipient  of  the  celebrated  Blair 
letter  during  tlie  NeW  York  Convention  in 
1868,  and  the  latter  one  of  the  Republican 
Senators  who  voted  against  the  impeachment 
of  President  Johnson. 

Hon.  Chas.  H.  Eldridge,  for  several  terms 
member  of  Congress  from  Minnesota,  is  at 
the  capital.  Mr.  £.  the  other  day  delivered 
an  argument  before  the  United  States  Supreme 
Court  in  the  somewhat  notable  case  of  Kilbum 
V.  The  Speaker  and  Sergeant-at-Arms  of  the 
of  Representatives,  for  illegal  arrest  and  con- 
finement. 

Col.  Joseph  B.  Stewart,  of  New  York  City, 
is  at  Willard's  Hotel,  and  visits  the  city  on 
business  before  the  Supreme  Court  of  the 
United  States.  He  is  en  route  for  Florida, 
where  he  represents  extensive  railroad  in- 
terests. 

Hon.  S.  L.  Mayham,  ex-roember  of  Congress 
from  the  15th  New  York  district,  is  in  the 
city  on  professional  business  connected  with 
the  patent  known  as  the  "Driven  Well." 
Judge  Mayham  is  engaged  in  the  defence  of 
several  parties  in  New  York  charged  with 
infringement  of  the  patent  of  N.  W.  Green. 
He  is  an  accomplished  lawyer,  well  and  favor- 
ably known  in  Washington. 


With  great  satisfaction  we  welcome  the 
Criminal  Law  Magazine  to  our  exchange  list. 
This  new  comer  is  edited  by  Stewart  Rapalgi, 
of  New  York,  and  Robert  L.  Lawrence,  of 
Jersey  City,  and  is  published  monthly  at  the 
latter  place. 

The  opening  number  contains  140  pages. 
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tad  is  elegantly  printed.  It  gives  an  article 
of  46  pages,  on  Presumptions  in  Criminal 
Cases,  by  Dr.  Wharton;  reports  in  full  of 
K&ne  V.  Commonwealth,  on  juries  as  judges 
of  the  law :  State  v.  Kaufman,  on  waiver  by 
prisoner  of  a  full  jury ;  Hunter  v.  State,  on 
res  gesUB  and  extra-territorial  jurisdiction  in 
murder  cases ;  State  v.  Doxtater,  on  jurisdic- 
tion of  State  courts  of  offenses  in  Indian  res- 
ervations ;  and  People  v.  AflTeldt,  on  consti- 
tationality  of  State  statute  restricting  the 
right  to  bear  arms ;  and  a  digest  of  recent 
criminal  cases.  Most  of  the  cases  in  full 
are  already  familiar  to  our  readers,  but  the 
Kane  and  Kaufman  cases  are  pretty  freely 
annotated.  The  subscription  price  is  six 
dollars  a  year.  The  editorial  work  is  well 
executed.  We  wish  abundant  success  to  this 
important  new  enterprise. 

Smtftd  Stales  ^u^renw  dlourt. 

I4aMlltjr  ef  Attonojrs. 

No.  143  — OCTOBKB  Tbrv ,  1879. 

The  National  Savings  Bank  of  the  Dis- 
trict of  Columbia,  Plaintiff  in  Error, 

V. 

William  H.  Ward. 

In  Error  to  the  Supreme  Court  of  the  District 

Columbia. 

1-  Attorneys  employed  by  the  purchaser  of  real 
estate  to  examine  the  title  to  the  same  prior  to 
the  conveyance,  impliedly  contract  with  their 
employer  to  exercise  reasonable  care  and  skill  hi 
the  performance  of  the  undertaking. 

3.  Reasonable  care  and  skill  is  also  required  by  law 
of  an  attorney  when  employed  to  investigate  the 
title  to  real  estate  with  a  view  to  ascertain 
whether  it  is  a  safe  and  sofficient  security  for  a 
loan  of  money,  and  in  either  case  if  the  attorney 
b  n^ligent  or  failft  to  exercise  reasonable  care 
and  fikiJlin  the  performnnce  of  the  service,  and 
loss  ensues  to  his  employer  from  such  negligence 
or  want  of  care  and  skill,  he  may  be  held  liable  to 
his  employer  for  the  consequences  of  such  neg- 
l^ncc. 

3.  When  a  person  adopts  the  legal  profession  and 
assonies  to  exercise  its  duties  in  behalf  of  another 
for  hire,  he  must  be  understood  as  promising  to 
employ  a  reasonable  decree  of  care  and  skill  in 
the  performance  of  snch  duties,  and  If  injury  re- 
mits to  the  client  from  the  want  of  such  care  and 
tkilU  the  attorney  may  be  held  to  respond  in 
damages  to  his  client  for  the  injury  sustained. 

4  Proof  of  employment  and  the  want  of  reasonable 
care  and  skill  In  the  performance  of  the  stipula- 
ted service  are  prerequisites  to  the  maintenance 
of  the  aetlon,  and  those  matters  must  be  alleged 
and  proved. 

^'  Le^  advice  often  becomes  necessary  In  pur- 
chasing md  conveying  real  estate,  and  It  is  well 
9etcle<l  law  that  an  attorney  may  be  held  liable 
to  his  client  for  negligence  or  want  of  reason- 
able eare  and  skill  in  making  such  an  invesciga^ 


tion,  whether  the  client  bo  the  purchaser  or  the 
grantor. 
0.  Where  there  is  neither  fraud,  falsehood,  nor  col* 
lusion,  the  obligation  of  the  attorney  to  exercise 
reasonable  caro  and  skill  in  the  peiiormanoe  of 
the  designs  ted  service  is  to  the  client  and  not  to 
a  third  party,  the  rule  being  that  the  attorney, 
where  no  such  wrongful  elements  exist,  is  not 
liable  for  the  want  of  reasonable  care  and  skill 
at  the  suit  of  any  one  between  whom  and  him- 
self the  relation  of  attorney  and  client  does  not 
in  some  manner  exist. 

7.  Ca^es  where  fraud  and  coUtision  are  alleged  and 
proved  constitute  a  well-recognized  exception  to 
the  ffeneral  rule,  but  where  the  cause  ox  action 
consults  merely  in  the  charge  of  the  want  of 
reasonable  care  and  skill  in  the  performance  oi 
a  professional  duty,  the  attorney  is  only  liable 
to  his  client. 

8.  Actions  for  negligence,  where  the  act  of  negli* 
gence  imputed  is  one  Immediately  dangerous  to 
the  lives  of  others,  stand  upon  a  different  footing, 
and  the  rule  in  su^  cases  is  that  the  wrouff-doer 
may  be  liable  to  the  Injured  party,  whether 
there  be  any  privity  of  contract  between  them 
or  not. 

9  Apothecaries  who  compound  or  sell  medicines, 
if  they  carelessly  label  a  poison  as  a  harmless 
medicine  and  send  it  so  labeled  into  the  market, 
become  liable  to  all  persons  who,  without  fault 
on  their  part,  are  injured  by  using  it  as  such 
medicine  in  consequence  of  the  false  lal)el. 

10.  Surgeons  who  treat  a  patient  unsklllfnlly  may 
be  liable  to  the  Injured  party  as  wrong-doers, 
even  though  it  was  the  father  or  some  friend  or 
third  person  who  contracted  with  the  surgeon  to 
perform  the  service. 

11.  Liabilities  of  the  kind  are  not  infrequent,  but 
where  the  wrongful  act  is  not  of  a  damrerous 
character,  and  was  not  performed  pnrsuant  to  a 
legal  duty,  the  negligent  party  Is  in  jgeneral 
liable  only  to  the  person  with  whom  he  con- 
tracted, and  upon  the  ground  that  negligence 
Is  a  breach  of  the  contract. 

12.  Decided  cases  in  great  numbers  fully  sustain 
these  several  propositions. 

13.  None  of  those,  however,  give  any  support  to 
such  an  action  where  It  appears,  as  in  this  case, 
that  the  plaintiffs  never  employed  the  defendant 
to  investigate  tlie  title  or  make  the  report,  and 
that  he  never  performed  any»uch  service  at 
their  request  or  In  their  behalf.  Instead  of  that, 
he  was  employed  by  the  claimant  of  the  lot  and 
was  paid  for  his  services  by  his  employer. 

14.  Some  evidence  of  usage  was  introduced,  bnt 
the  court  held  that  usage  will  not  make  a  con- 
tract whf  re  none  was  made  by  the  parties,  and 
that  the  ruling  of  the  court  below  in  that  regard 
is  correct. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  Court : 

Attorneys  employed  by  the  purchasers  of 
real  property  to  investigate  the  title  of  the 
grantor  prior  to  the  purchase  impliedly  con- 
tract to  exercise  reasonable  care  and  skill  in 
the  performance  of  the  undertaking,  and  if 
they  are  negligent  or  fail  to  exercise  such 
reasonable  care  and  skill  in  the  discharge  of 
the  stipulated  service,  they  are  responsible 
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to  their  employers  for  the  loss  occasioned  by 
such  neglect  or  want  of  care  and  skill.  Addi- 
son on  Cont.  (6th  ed.),  400. 

Like  care  and  skill  are  also  required  of  at- 
tome3-s  when  employed  to  investigate  titles 
to  real  estate  to  ascertain  whether  it  is  a  safe 
or  sufficient  security  for  a  loan  of  money,  the 
rule  being  that  if  the  attorney  is  negligent  pr 
fails  to  exercise  reasonable  care  and  skill  in 
the  performance  of  the  service,  and  a  loss  re- 
sults to  his  emploj'er^  from  such  neglect  or 
want  of  care  and  skill,  he  shall  be  responsible 
to  them  for  the  consequences  oF  such  loss. 
Addison  on  Torts  (Wood's  ed.),  615. 

Pursuant  to  that  rule  of  law  tlie  plaintiffs 
sued  the  defendant  and  alleged  as  the  cause 
of  action  that  the}'  retained  and  eraplojed 
him  to  examine  and  ascertain  the  title  of  the 
possessor  of  the  premisto  described  in  the 
declaration,  and  to  report  to  them  the  nature 
and  extent  of  his  title  to  the  same,  and  they 
allege  that  he,  the  defendant,  accepted  the 
employment  and  reported  to  them  that  the 
title  of  the  possessor  of  the  premises  was  good 
and  unincumbered. 

Their  theory,  as  alleged  in  the  declaration, 
is  that  they  procured  that  report  with  a  view 
to  the  making  of  a  loan,  and  they  allege  that 
upon  the  faith  and  credit  of  it  they  loaned 
the  sum  of  three  thousand  five  hundred  dol- 
lars to  the  pretended  owner  of  tne  premises, 
and  accepted  as  security  for  the  same  a  trust 
deed  of  the  property,  whereas  the  borrower  of 
the  money  was  insolvent  and  had  no  title 
whatever  to  the  premises,  as  fully  and  expli- 
citly appears  by  a  prior  deed  of  conveyance 
duly  recorded. 

Process  was  duly  served  and  the  defendant 
appeared  and  pleaded  the  general  issue,  which 
was  duly  joined  by  the  plaintiffs.  Continu- 
ance followed,  and  at  the  opening  of  the  next 
terra  the  parties  went  to  trial,  and  the  verdict 
and  judgment  were  in  favor  of  the  defendant. 
Exceptions  were  filed  by  the  plaintiffs,*  and 
they  sued  out  the  present  writ  of  error. 

Six  errors  are  assigned  in  this  court,  of 
which  three  will  be  separately  examined. 
They  are  as  follows  :  (1)  That  the  court  erred 
in  ruling  that  some  privity  of  contract,  arising 
from  an  actual  emplo3'ment  of  the  defendant 
by  the  plaintiffs,  is  necessary  to  enable  the 
latter  to  maintain  the  action.  (2)  That  the 
court  erred  in  holding  that  the  evidence  intro- 
duced did  not  establish  such  A  privity  of  con- 
tract between  the  parties  as  entitled  the  plain- 
tiffs to  recover.  (3)  That  the  court  erred  in 
instructing  the  jury  that  upon  the  whole  evi- 
dence the  verdict  should  be  for  the  defendant. 

Evidence  was  introduced  by  the  plaintiffs 
tending  to  prove  that  the  defendant  is  an  at- 


torney at  law,  doing  business  in  the  city,  and 
that  he  held  himself  out  to  the  public  as  a 
person  skilled  in  the  examination  of  titles  to 
real  estate  situated  in  the  District.  That  the 
claimant  of  the  lot  described  in  the  transcript 
employed  the  defendant,  in  his  professional 
character,  to  examine  his  title  to  that  lot  and 
report  to  him  the  condition  of  the  same,  and 
tlmt  the  defendant,  pursuant  to  that  employ- 
ment, reported  to  his  employer  that  his  title 
to  the  lot  is  good  and  that  the  property  is  un- 
incumbered, the  report  being  signed  by  the 
defendant  and  his  son. 

It  is  not  pretended  by  the  plaintiffs  that 
they  ever  employed  the  defendant  to  exam- 
ine the  title  to  the  lot,  and  it  appears  that 
the  report  was  made  at  the  sole  request  of  the 
claimant  of  the  lot,  without  any  knowledge 
on  the  part  of  the  defendant  as  to  the  purpose 
for  which  it  was  obtained.  All  that  is  con- 
ceded by  the  plaintiffs,  but  they  gave  evidence 
to  show  that  the  claimant  of  the  lot  presented 
the  certificate  to  certain  brokers  and  employed 
them  to  negotiate  a  loan  upon  the  property  in 
his  favor  for  three  thousand  five  hundred  dol- 
lars, on  the  faith  of  that  certificate.  Detailed 
statement  is  given  in  the  transcript  of  the 
steps  taken  by  the  brokers  to  obtain  the  re- 
quired loan,  the  substance  of  which  is  that 
they  required  the  party  to  give  a  negotiable 
note  for  the  amount,  paj^able  in  one  year, 
with  ten  per  cent,  interest,  and  that  ho  and 
his  wife  should  execute  a  trust  deed  of  the  lot 
to  them  as  trustees  to  secure  the  payment  of 
the  note  when  due. 

Preliminaries  being  arranged,  the  brokers 
applied  to  the  plaintiffs  for  the  loan  and  ob- 
tained the  same,  giving  the  note  and  deed  of 
trust,  with  the  certificate  as  security  for  the 
payment.  Before  accepting  the  papers,  the 
plaintiffs,  through  their  agent,  required  their 
brokers  to  sign  the  name  of  the  borrower  to 
the  formal  application  for  the  loan,  as  exhib- 
ited in  tlie  transcript,  and  that  the  certificate 
as  to  the  title  should  be  continued  to  the  date 
of  the  transaction. 

Throughout  the  negotiations  for  the  loan  was 
conducted  entirely  by  the  brokers  with  the 
plaintiffs,  and  it  was  the  borrower  who  pro- 
cured  the  second  certificate  from  the  defend- 
ant, the  evidence  showing  that  the  defendant 
never  came  in  contact  either  with  the  plain- 
tiffs or  the  brokers. 

Payment  of  the  note  was  not  made  at  ma- 
turity, and  when  it  was  attempted  to  sell  the 
premises  under  the  trust  deed,  it  was  discov- 
ered that  the  certificates  were  untrue  and  that 
the  grantors,  on  13th  March  previous,  had  con- 
veyed the  premises  in  fee  simple  by  deed  duly 
executed  and  recorded. 
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Attorneys  at  law  are  oflicerB  of  tbe  court, 
admitted  as  such  by  its  order,  but  it  is  a  mis- 
take to  suppose  that  tbey  are  officers  of  the 
United  States,  as  they  are  neither  elected  nor 
appointed  in  the  manner  prescribed  by  the 
Constitution  for  the  election  or  appointment 
of  such  officers.  Ex-parte  Garland,  4  Wall., 
853,  878. 

When  a  person  adopts  the  legal  profession 
and  assumes  to  exercise  its  duties  in  behalf 
of  another  for  hire,  he  must  be  understood  as 
promising  to  employ  a  reasonable  degree  of 
care  and  skill  in  the  performance  of  such 
duties,  and  if  injury  results  to  the  client  from 
a  want  of  such  a  degree  of  reasonable  care 
and  skill,  the  attorney  may  be  held  to  respond 
in  damages  to  the  extent  of  the  injury  sus- 
tained. Proof  of  employment  and  the  want 
of  reasonable  care  and  skill  are  prerequisites 
to  the  maintenance  of  the  action,  but  it  must 
not  be  understood  that  an  attorney  is  liable 
for  every  mistake  that  may  occur  in  practice, 
or  that  he  may  be  held  responsible  to  his 
client  for  every  error  of  judgment  in  the  con- 
duct of  his  client's  cause.  Instead  of  that 
the  rule  is  that  if  he  acts  with  a  proper  degree 
of  skill  and  with  reasonable  care  and  to  the 
best  of  his  knowledge,  he  will  not  be  held  re- 
sponsible. Bowman  v.  Tallraan,  27  How.  Pr. 
R.,  212,  274. 

If  he  fails  in  any  of  these  res))ects  he  may, 
and  sometimes  does,  not  only  forfeit  all  claim 
for  compensation,  but  may  also  render  him- 
self liable  to  bis  client  for  any  damage  he  may 
sastain  from  such  neglect.  Such  liabilities 
frequently  arise,  and  an  attorney  may  also  be 
liable  lo  his  client  for  the  consequences  of  his 
want  of  reasonable  care  or  skill  in  matters 
not  la  litigation.  Business  men  not  infre- 
quently seek  legal  advice  in  making  or  re- 
ceiving conveyances  of  real  property,  and  it 
is  well  settled  that  an  attorney  may  be  liable 
to  his  client  for  negligence  or  want  of  reason- 
able care  and  skill  in  examining  titles  in  such 
cases,  whether  the  error  occurs  in  respect  to 
the  title  of  property  purchased  or  in  the  cov- 
enants in  the  instrument  of  conveyance,  where 
tbe  property  is  sold. 

Where  the  relation  of  attorney  and  client 
exists  there  is  seldom  any  serious  difficulty 
in  determining  whether  the  client  has  or  has 
not  a  cause  of  action,  or  its  nature  and  extent, 
if  one  exists.  Criterions  of  standard  charac- 
ter are  established  in  legal  decisions  by  which 
erery  such  controversy  may  be  determined, 
bat  in  the  case  before  the  court  the  defendant 
wi^  never  retained  i>r  employed  by  the  plain- 
tiffs, nor  did  tliev  ever  pay  him  anything  for 
Biting  tbe  certificates,  nor  did  be  ever  perform  i 
iBf  service  ^  tbeir  request  or  in  (heir  l>elialfr  | 


Neither  fraud  or  collusion  is  alleged  or 
proved,  and  it  is  conceded  that  the  certificates 
were  made  by  the  defendant  at  the  request  of 
the  applicant  for  the  loan,  without  any  knowl- 
edge on  the  part  of  the  defendant  what  use 
was  to  be  made  of  the  same  or  to  whom  they 
were  to  be  presented.  None  of  those  matters 
are  controverted,  but  the  plaintiffs  contend 
that  an  attorney  in  such  a  case  is  liable  to  the 
immediate  sufferer  for  negligence  in  the  ex- 
amination of  such  title,  although  he,  the  suf- 
ferer, did  not  employ  the  defendant,  and  the 
case  shows  that  the  service  was  performed  for 
a  third  person,  without  any  knowledge  that 
the  certiOcate  was  to  be  used  to  procure  a 
loan  from  the  injured  party. 

Persons  acting  professionally  in  legal  for- 
malities, negotiations,  or  proceedings  by  the 
warrant  or  authority  of  their  clients,  may  be 
regarded  as  attorneys  at  law  within  the  mean- 
ing of  that  designation  as  used  in  this  country, 
and  all  such,  when  they  undertake  to  conduct 
legal  controversies  or  transactions,  profess 
themselves  to  be  reasonably  well  acquainted 
with  the  law  and  the  rules  and  practice  of  the 
courts,  and  they  are  bound  to  exercise  in  such 
proceedings  a  reasonable  degree  of  care,  pru- 
dence, diligence,  and  skill.  Authorities 
everywhere  support  that  proposition,  but  at- 
torneys do  not  profess  to  know  all  the  law  or 
to  be  incapable  of  error  or  mistake  in  apply- 
ing it  to  the  facts  of  every  case,  as  even  the 
most  skillful  of  the  profession  would  hardly 
be  able  to  come  up  to  that  standard.  Unless 
the  client  is  injured  by  the  deficiencies  of  his 
attorney  he  cannot  maintain  any  action  for 
damages,  but  if  he  is  injured,  the  true  rule  is 
that  the  attorney  is  liable  for  the  want  of 
such  skill,  care,  and  diligence  as  men  of  the 
legal  profession  commonly  possess  and 
exercise  in  such  matters  of  professional  em- 
ployment. 

Both  parties  concur  in  these  suggestions, 
but  the  defendant  insists  that  in  order  that  such 
a  liability  may  arise,  there  must  be  some 
privity  of  contract  between  the  parties  to  en- 
able the  plaintiffs  to  maintain  the  action  ;  that 
inasmuch  as  the  defendant  was  never  retained 
or  employed  by  the  plaintiffs,  and  never  ren- 
dered any  service  at  their  request  or  in  their 
behalf,  be  cannot  be  held  liable  to  them  for 
any  negligence  or  want  of  reasonable  care, 
skill,  or  diligence  in  giving  to  a  third  party 
the  certificates  in  question. 

Beyond  all  doubt  the  general  rule  is  that  the 
obligation  of  the  attorney  is  to  his  client  and 
not  to  a  third  party,  and  unless  there  is  some- 
thing in  the  circumstances  of  this  case  to  take 
it  out  of  that  general  rule,  it  seems  clear  that 
the  proposit;ion  of  th^  defendant  must  be  sas- 
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tained.  Sh.  &  Red.  on  Neg.,  sec.  215.  Con- 
clusive support  to  that  rule  is  found  in  several 
cases  of  high  authority.  Fish  v.  Kelly,  17  C. 
B„  N.  S-,  194. 

Aliment  to  show  that  the  direct  question 
was  involved  in  that  case  is  unnecessary,  as 
the  affirmative  of  the  proposition  sufficiently 
appears  in  the  head-note,  which  is  as  follows : 
Tfaiat  an  attorney  is  not  liable  to  an  action  for 
negligence,  at  the  suit  of  one  between  whom 
and  himself  the  relation  of  attorney  and  client 
does  not  exist,  for  giving,  in  answer  to  a  cas- 
ual inquiry,  erroneous  information  as  to  the 
contents  of  the  deed. 

Although  the  inquiry  was  addressed  directly 
to  the  defendant,  and  the  case  shows  that  the 
answer  was  given  to  the  person  making  it,  the 
court  held,  Erie,  C.  J.,  giving  the  opinion, 
that  there  was  no  relation  between  the  parties 
from  which  any  contract  could  be  implied,  nor 
any  relation  between  the  parties  from  which 
any  duty  could  arise.  Mention  is  then  made 
of  the  fact  that  the  defendant  was  the  solici- 
tor of  the  trustees  of  a  certain  estate  and  that 
the  plaintiff  was  a  workman  in  the  employ  of 
tlie  trustees,  from  which  the  court  deduced 
the  conclusion  that  the  parties  did  not  stand 
in  such  a  relation  to  each  other  as  to  make  it 
any  part  of  the  duty  of  the  defendant  to  give 
the  plaintiff  any  professional  advice.  His  an- 
swer was  entirely  erroneous,  but  the  court  de- 
cided that  he  could  not  be  held  responsible, 
unless  it  could  be  shown  that  at  the  time  he 
made  it  he  knew  it  to  be  false. 

Sufficient  appears  even  in  that  case  alone 
to  show  that  the  ruling  of  the  subordinate 
court  is  correct,  but  it  is  a  mistake  to  suppose 
that  the  proposition  is  without  other  support 
than  what  is  derived  from  the  reasons  there 
assigned  for  the  conclusion.  Prior  to  that  the 
same  question  was  decided  by  the  highest 
court  of  the  same  country  in  the  same  way. 
Application  to  an  insurance  company  was 
made  by  a  certain  party  for  a  loan  of  money, 
which  the  company  agreed  to  make  if  the 
party  would  insure  his  life  and  assign  to  them 
the  policy  and  give  sureties  for  the  payment 
of  interest  on  the  loan.  It  appears  that^e 
plaintiffs  became  sureties  for  the  applicant, 
and  that  the  defendant,  a  law  agent  employed 
by  the  principal  who  applied  for  the  loan, 
drew  up  the  papers  in  the  transaction,  among 
which  was  one  intended  for  the  security  of 
the  sureties,  which  proved  to  be  incomplete. 
Loss  was  sustained  by  the  sureties  and  they 
brought  suit  against  the  law  agent,  charging 
that  the  loss  was  occasioned  by  his  negligence 
and  want  of  skill  and  other  fault.  Appear- 
ance was  entered  by  the  defendant  and  he  de- 
nied the  alleged  employmenti    Judgment  was 


rendered  for  the  plaintiffs  in  the  lower  court 
and  the  defendant  appealed  to  the  House  of 
Lords,  where  the  appeal  was  ai^ued  by  very 
able  counsel.  Opinions  seriatim  were  deliv- 
ered by  the  Law  Lords.  In  substance  and 
effect  Lord  Campbell  said  that  he  never  had 
any  doubt  of  the  unsoundness  of  the  proposi- 
tion that  would  maintain  the  action  in  such  a 
case,  and  added  that  there  must  be  a  privity 
of  contract  between  the  parties,  which  was 
not  proved  in  that  case. 

No  attempt  was  made  by  the  appellee  to 
controvert  that  proposition,  but  his  counsel 
contended  that  the  law  of  Scotland  was  differ- 
ent ;  that  by  the  law  of  the  latter  country  a 
law  agent  in  respect  of  damage  occasioned  by 
his  neglects  is  responsible  to  those  who  suffer 
by  his  default,  although  there  may  not  have 
subsisted  the  relation  of  principal  and  agent 
between  them.  It  was  Lord  Cranworth  who 
responded  to  that  proposition,  and  in  the  course 
of  his  judgment,  he  commented  upon  all  the 
authorities  cited  in  support  of  the  same,  and 
showed  that  they  failed  to  establish  it. 

Emphatic  concurrence  in  the  conclusion  an- 
nounced  by  the  chancellor  was  expressed  by 
Lord  Wensleydale,  to  the  effect  following : 
that  **  he  only  who,  by  himself  or  another  as 
his  agent,  employs  the  attorney  to  do  the  par- 
ticular act  in  which  the  alleged  neglect  has 
taken  place  can  sue  him  for  that  neglect,  and 
that  that  employment  must  be  affirmed  in  the 
declaration  of  the  suit  in  distinct  terms.'' 

By  the  law  of  England  the  right  of  action 
depends  entirely  upon  the  question  between 
whom  the  relation  of  principal  and  agent, 
client  and  attorney,  subsists.  Nothing  more 
decisive  of  the  question  need  be  sought ;  and 
we  have  the  authority  of  that  great  magistrate 
to  say  that  it  is  impossible  to  support  by  a 
siiigle  case  in  that  country,  so  extraordinary 
a  proposition,  as  that  persons  who  were  not, 
by  themselves  or  their  agents,  employers  of 
law  agents  to  do  an  act,  could  have  remedy 
against  such  agents  for  the  negligent  per- 
formance of  it. 

Speaking  to  the  same  point  Lord  Chelms- 
ford said  it  is  clear  that  this  general  proposi- 
tion,  abstracted  from  the  facts  of  the  case, 
cannot  be  maintained  to  its  full  extent,  as  it 
would  a])ply  to  cases  where  their  is  no  privity 
of  contract  between  the  parties  when  it  is  con- 
ceded that  no  liability  would  arise.  Roberts 
V.  Fleming,  4  Macq.  H.  of  L.  Cas„  167,  209. 

Analogous  cases  involving  the  same  prin- 
ciple are  quite  numerous,  a  few  of  which  only 
will  be  noticed.  They  show  to  a  demonstra- 
tion that  it  is  not  every  one  who  suffers  a  loss 
from  the  n^ligence  of  another  that  can  main- 
tain a  suit  on  such  grounds.    On  the  contrary , 
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the  limit  of  the  doctrine  relating  to  actionable 
negligence,  says  Beasley,  Ch.  J.,  is  that  the 
person  occasioning  the  loss  mast  owe  a  duty 
arising  fh)in  contract  or  otherwise,  to  the  per- 
son sustaining  such  loss.  Such  a  restriction 
on  the  right  to  sue  for  a  want  of  care  in  the 
exercise  of  employments  or  the  transaction  of 
business  is  plainly  necessary  to  restrain  the 
remedy  from  being  pushed  to  an  impracticable 
extent.  There  would  be  no  bounds  to  actions 
aod  litigious  intricacies  if  the  ill  effects  of  the 
Diligence  of  men  may  be  followed  down  the 
chain  of  results  to  the  final  effect.  Kahl  v. 
Love.  37  N.  J.  Law,  6,  8. 

Injury  was  received  by  the  driver  of  a  mail- 
coach  which  broke  down  from  defects  in  its 
construction.  He  brought  suit  against  the 
constrncti>r  of  the  coach  who  sold  the  same 
to  the  owner  of  the  line  in  whose  employment 
the  plaintiff  was  engaged  when  the  accident 
happened.  Held  by  the  whole  c^att  that  the 
action  would  not  lie,  as  there  is  no  privity  of 
contract  between  the  parties.  Unless  we  con- 
fine the  operation  of  such  contracts  as  this  to 
the  parties  who  entered  into  them,  said  Lord 
Abinger,  the  most  absurd  consequences,  to 
which  no  limit  can  be  seen,  will  ensue ;  and 
Baron  Alderson  remarked,  if  we  hold  that  the 
plaintiff  can  sue  in  such  a  case  there  is  no 
point  at  which  such  actions  will  stop.  The 
only  safe  rule  is  to  confine  the  right  to  recover 
to  those  who  enter  into  the  contract ;  if  we  go 
one  step  beyond  that  there  is  no  reason  why 
we  should  not  go  fifty.  Winterbottom  v. 
Wright,  10  Mees.  &  Wels.,  109,  116. 

Cases  where  fraud  and  collusion  are  allied 
and  proved  constitute  exceptions  to  that  rule, 
and  Parke,  B.,  very  properly  admits,  in  the 
following  case,  that  other  exceptions  to  it 
exist  which  are  as  sound  in  principle  as  the 
jodgments  which  establish  the  rule.  Long- 
meid  v.  Holliday,  6  W.  H.  &  G.,  761-767. 

Examples  of  the  kind  are  given  in  that  case, 
two  of  which  deserve  to  be  noticed,  as  they 
have  been  urged  in  ai^nment  to  disprove  the 
role,  but  they  cannot  ^ve  any  such  effect,  for 
the  plain  reason  that  they  stand  in  many  re- 
spects upon  a  different  footing.  These  cases, 
say  the  court  in  that  opinion,  occur  where 
there  has  been  a  wrong  done  to  the  person, 
for  which  he  would  have  a  right  of  action, 
though  no  such  contract  had  been  made,  and 
the  court  gives  as  an  illustation  the  patient 
mjured  by  improper  medicines  prepared  by  an 
apothecary,  or  one  unskillfully  treated  by  a 
SQigeon,  where  both  would  be  liable  to  the  in- 
jored  party  even  if  the  father  or  friend  of  the 
patient  contracted  with  the  wrongdoer.  Re- 
pcHted  cases  of  the  kind  are  cited  by  the 
plaintiffs,  bat  it  is  obvious  that  they  have  no 


proper  application  to  the  case  before  the  court. 

Peppin  v.  Sheppard,  11  Price,  400;  Gladwell 
I  v.  Steggall,  5  Bing.  N.  C,  733;  George  v. 

Skivington,  Law  Rep.,  5  £xch.,  1 ;  Railway 
I  V.  Derby,  14  How.,  484. 
I     Many  judicial  decisions  in  this  country,  be- 

1  sides  those  cited  also  adopt  the  same  rule  and 
fully  recognize  the  same  class  of  exceptions. 

Pharmacists  or  apothecaries  who  compound 
or  sell  medicines,  if  they  carelessly  label  a 
poison  as  a  harmless  medicine  and  send  it  so 
labelled  into  the  market,  are  liable  to  all  per- 
sons who,  without  fault  on  their  part,  are  in- 
jured, by  using  it  as  such  medicine,  or  in  con- 
sequence of  the  false  label;  the  rule  being 
that  the  liability  in  such  a  case  arises  not  out 
of  any  contract  or  direct  privity  between  the 
wrongdoer  and  the  person  injured,  but  out -of 
the  duty  which  the  law  imposes  on  him  to 
avoid  acts  in  their  natare  dangerous  to  the 
lives  of  others.  He  is  liable,  therefore,  though 
the  poisonous  drug  with  the  label  may  have 
passed  through  many  intermediate  sales  be- 
fore it  reached  the  hands  of  the  person  injured. 
Thomas  v.  Winchester,  2  Seld.,  897,  410. 

Such  an  act  of  negligence  being  imminently 
dangerous  to  the  lives  of  others,  the  wrong- 
doer is  liable  to  the  injured  party,  whether 
there  be  any  contract  betweem  them  or  not. 
Where  the  wrongful  act  is  not  immediately 
dangerous  to  the  lives  of  others,  the  negligent 
part}',  unless  he  be  a  public  agent  in  the  per- 
formance of  some  duty,  is  in  general  liable 
only  to  the  party  with  whom  he  contracted, 
and  on  the  ground  that  negligence  is  a  breach 
of  the  contract.  Collis  v.  Selden,  Law  Rep., 
8  C.  P.,  496. 

Builders  of  a  public  work  are  answerable 
only  to  their  employers  for  any  want  of  rea- 
sonable care  and  skill  in  executing  their  con- 
tract, and  they  are  not  liable  to  third  persons 
for  accidents  or  injuries  which  may  happen 
to  them  from  imperfections  of  the  structure 
after  the  same  is  completed  and  has  been  ac- 
cepted by  the  employers.    Albany  v.  Cunliff, 

2  Comst.,  105,  174. 

Misfortune  to  third  persons  not  parties  to 
the  contract  would  not  be  a  natural  and  neces- 
sary consequence  of  the  builder's  negligence* 
and  such  negligence  is  not  an  act  imminently 
dangerous  to  human  life.  Loof  v.  Litchfield, 
42  N.  Y.,  351-358. 

So  where  the  manufacturer  of  a  steam-boiler 
sold  it  to  a  paper  company,  it  was  held  that 
the  seller  was  only  liable  to  the  purchaser  for 
defective  materials  or  for  want  of  care  and 
skill  in  its  construction,  and  if  after  delivery 
to,  and  acceptance  by,  the  purchaser,  and  while 
in  use  by  him  an  explosion  occurs  in  conse- 
quence of  such  defective  construction,  to  the 
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injury  of  third  persons,  the  latter  will  have  no 
caase  of  action  against  the  manufacturer. 
Losee  v.  Clute,  51  Id.,  494-496. 

Exactly  the  same  rule  prevails  in  the  State 
of  Pennsylvania,  independent  of  any  statutory 
regulation  upon  the  subject,  the  Supreme  Court 
of  the  State  holding  that  the  liability  of  the 
recorder  in  such  a  case  is  to  the  party  who 
asks  and  pays  for  the  certificate,  and  not  to 
his  assigns  or  alienee.  Houseman  v.  Building 
4b  Loan  Association,  81  Penn.  Stat.,  256, 
262. 

Satisfactory  proof  is  exhibited  that  the 
defendant  was  duly  employed  by  the  pre- 
tended owner  of  the  lot  to  examine  his  title 
to  the  same,  and  it  is  conceded  that  he  did  so, 
or  that  his  son  made  the  search  for  him,  and 
xthat  he  made  and  signed  the  certificate  in 
question,  and  that  he  was  paid  for  his  ser- 
vices by  his  employer ;  nor  is  it  questioned 
that  the  title  was  defective  as  alleged.  Con- 
cede that  and  it  follows  as  an  implication  of 
law  that  the  defendant  assumed  to  possess  the 
requisite  knowledge  and  experience  to  perform 
the  stipulated  service,  and  that  he  contracted 
with  his  employer  that  he  would  use  reason- 
able care  and  skill  in  the  performance  of  the 
duties.  For  a  failure  in  either  of  these  re- 
spects, if  it  resulted  in  damage  to  his  em- 
ployer, he,  the  employer,  is  entitled  to  recover 
compensation.  Chase  v.  Heaney,  70  Illinois, 
268. 

Decisions  of   the   courts  of   the    highest 
authority  support  that  proposition,  but  the  | 
difficulty  in  the  way  of  the  plaintiffs  is  that  I 
they  never  employed  the  defendant  to  search  > 
the  records,  examine  the  title,  or  make  the ! 
report,  and  it  clearly  appears  that  he  never  | 
performed  any  such  service  at  their  request  j 
or  in  their  behalf,  and  that  they  never  paid  \ 
him  anything  for  the  service  he  did  perform 
in  respect  to  that  transaction ;  nor  is  there 
any  evidence  tending  to  show  any  privity  of 
contract    betwen   them   and    the   defendant 
within  the  meaning  of  the  law  as  expounded 
by  the  decisions  of  the  court. 

Every  imputation  of  fraud  is  disclaimed, 
and  it  is  clear  that  the  transaction  is  not  one 
immediately  dangerous  to  the  lives  of  others. 
Where  there  is  flraud  or  collusion  the  party 
will  be  held  liable,  even  though  there  is  no 
privity  of  contract,  but  where  there  is  neither 
fhiud  or  collusion  nor  privity  of  contract  the 
party  will  not  be  held  liable,  unless  the  act  is 
one  imminently  dangerous  to  the  lives  of 
others  or  is  an  act  peHbrmed  in  pursuance  of 
some  lesjal  duty.  Langridge  v.  Levy,  2  Mees. 
&  Wels*:,  619,  580. 

We  agree,  said  Lord  Denman,  C.  J.,  and 
affirm  the  Judgroentj  on  the  ground  stated  by 


Parke,  B.,  that  as  there  is  fraud  and  damage,, 
the  result  of  that  fraud,  not  from  an  act  remote 
and  consequential,  but  one  contemplated  by 
the  defendant  at  the  time  as  one  of  the  results, 
the  party  guilty  of  the  fraud  is  responsible  to 
the  party  injured.  Langridge  v.  Levy,  4  Mees. 
&  Wels..  338. 

Abstracts  of  titles  and  certificates  of  the 
same  are  frequently,  if  not  usually,  made  by 
recorders,  prothonotaries,  or  clerks,  and  in 
some  States  their  liability  is  prescribed  and 
regulated  by  statute.  Sess.  Laws  (Penn.), 
1872,  1040. 

By  that  act  those  officers  are  declared 
liable  for  all  loss  or  damage  which  may  hap- 
pen by  reason  of  any  false  or  erroneous  cer- 
tificate of  search,  not  only  to  the  person  or 
persons  to,  for,  or  upon  whose  order  the  said 
certificate  of  search  is  made  or  given,  but  also 
to  any  person  or  persons  claiming  title  through* 
from,  or  und«r  such  person  or  persons,  or  who 
may  sutTer  loss  by  reason  of  the  making  or 
giving  of  any  such  false  or  erroneous  certifi- 
cate. But  it  is  unncessary  to  enter  into  any 
discussion  of  such  regulations,  as  it  is  clear 
that  there  are  none  such  in  this  District  which 
can  have  any  application  in  this  case. 

Testimony  was  introduced  at  the  trial  tend- 
ing to  show  that  there  is  a  local  usage  in  the 
District  that  the  attorney  examining  the  title 
of  such  an  applicant  for  a  loan,  shall  be  con* 
sidered  as  also  acting  for  the  lender  of  the 
money,  and  complaint  is  made  that  the  court 
below  did  not  submit  that  evidence  to  the 
Jury,  with  proper  instructions.  Evidence  of 
usage  is  not  admissible  to  contradict  or  vary 
what  is  clear  and  unambiguous,  or  to  restrict 
or  enlarge  what  requh*es  no  explanation. 
Omissions  may  be  supplied  in  some  cases  by 
such  proof,  but  it  cannot  prevail  over  or  nul- 
lify the  express  provisions  of  the  contract. 
So,  where  there  is  no  contract,  proof  of  usage 
will  not  make  one,  and  it  can  only  be  admit* 
ted  either  to  interpret  the  meaning  of  the  lan- 
guage employed  by  the  parties,  where  the 
meaning  is  equivocal  or  obscure.  Thompson 
V.  Riggs,  5  Wall.,  663,  679. 

Suffice  it  to  say,  these  parties  never  met 
and  there  was  no  communication  of  any  kind 
between  the  defendant  and  the  brokers,  or  the 
lenders  of  the  money.  Nothing  of  the  -kind 
is  pretended,  the  only  suggestion  in  that  di- 
rection being  that  it  may  be  held  that  the  ap- 
plicant for  the  loan,  when  he  employed  the 
defendant,  may  be  regarded  as  the  agent  of 
the  plaintifiTs.  Such  suggestions  being  entirely 
without  evidence  to  support  it,  is  entitled  to 
no  weight,  especially  as  it  appears  that  the 
principal  certificate  was  procured  several  days 
before  any  interview  upon  the  sub^t  of  the 


Digitized  by 


Google 


Vol.  Vlll 


Washington  law  reporter. 


57 


lomn  took  plaoe  between  the  brokers  and  the 
plaintiffs. 

Judgment  affirmed. 

Dimnting,  Waite,  C.  J.,  and  Bradley  and 
Swajne,  JJ* 


•r  »Mtoi< 


In   tli« 
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The  decisions  rendered  by  the  Supreme 
Conrt  on  Monday,  19th  inst.,  were  of  an  un- 
nsually  interesting  character.  The  following 
are  nc4es  of  cases  of  general  interest : 

An  important  decision  in  copyright  laws 
was  made  in  the  case  of  W.  C.  M.  Baker  v. 
Elisabeth  Selden,  in  which,  by  an  opinion  de- 


livered by  Mr.  Justice  Bradley,  the  decision 

of  the  Circuit  Court  for  the  Soathem  District  involves  a  very  large  sum 


sioner  of  Pensions  that  the  revision  of  1873, 
;  changed  this  law  so  that  the  inmates  of  the 
'  Home  were  not  required  to  make  such  assine:- 
ment.  The  Soldiers'  Home  claimed  that  they 
were.  A  case  was  brought  by  Messrs.  Car- 
penter and  Coleman  in  the  Court  of  Claims  for 
the  purpose  of  testing  the  question.  The 
Court  of  Claims,  by  a  majority  decision,  held 
that  the  United  States  Government  was  liable 
to  the  soldiers  for  the  amount  of  their  pension 
money  which  had  been  paid  to  the  Home. 
The  Government  appealed  from  this  decision 
to  the  Supreme  Court  of  the  United  States, 
which  confirmed  the  decision  of  the  Court  of 
Claims.  Although  the  amount  immediately 
payable  under  this  decision  is  small,  it  affects 
the  rights  of  a  very  large  number  persons,  and 

The  Home  is  lia- 


of  Ohio  was  reversed,  and  the  complainant's 
bill  directed  to  be  dismissed  in  that  court. 
This  suit  was  brought  to  enjoin  the  use  of  a 
Bsw  system  of  bo^keeping,  which  the  com- 
phdnaiit  had  described  in  a  book  which  he  had 
copTrl|^ted.  The  court  held  that  the  system 
or  mode  tm  be  protected  sbonld  have  been  pat- 
ented. The  description  of  a  medical  com 
pound  in  a  oop3rrigfated  book  was  instanced 
to  show  that  a  patent  oould  not  be  obtained 
in  this  way. 

The  pensioners'   test  case  of  the  United 
States  y.  Charles  Bowen  was  decided  by  an 


ble  for  all  the  money  it  has  retained  from  its 
inmates  since  1873. 

The  question  of  the  inheritance  of  alien 
heirs  to  real  estate  was  disposed  of  in  the*^ase 
of  Henry  Hauenstein  and  others  heirs  of  Solo- 
mon Hauenstein  v.  J.  A.  Lynaham,  escheator 
for  the  State.  Mr.  Justice  Swayne  delivered 
the  opinion  reversing  the  decision  of  the  Su- 
preme Court  of  Appeals  of  Virgin  id,  and  re- 
manding the  cause  for  further  proceedings  in 
conformity.  Solomon  Hauenstein,  a  citizen 
of  Switzerland,  died  in  Richmond  in  1861  or 
1862,  unmarried  and  without  children  or  will. 
opinion  of  Mr.  Justice  Miller,  affirming  the  The  State  claimed  his  property  by  process  of 
decision  of  the  Court  of  Claims  in  favor  of  tj;ie  escheating,  and  had  made  sale  of  it  when  the 
pensioners.  Bowen  is  an  invalid  pensioner,  plaintiffs,  natives  and  residents  of  Switzer- 
and  an  inmate  of  the  Soldiers'  Home,  and  con-  land,  put  in  a  claim  as  heirs.  By  the  Ens: 
tributed  while  in  the  army  to  its  support.  He  lish  common  law,  which  is  in  force  on  this  sub- 
sued  for  $264  pension  retained  by  the  mana-  ject  in  Virginia,  aliens  cannot  inherit  and  on 
gers  of  th0  Home.  The  case  hinged  on  the  this  the  State  relied  principally.  By  the  trea- 
constriM^lon  of  section  4820,  of  the  Revised  ties  of  1847  and  1850  with  Switzerland  heirs 
Statutes,  Wldoh  provides  that  when  a  soldier  to  property  in  either  republic,  citizens  of  the 
to  whom  a  pension  has  been  granted  for  other,  were  allowed  to  sell  and  withdraw  the 
wounds  or  disability  has  not  contributed  to  |  proceeds.  In  the  first  tretity  a  limit  of  three 
the  fonds  of  the  Home  he  shall  not  thereby  |  years  was  fixed,  and  in  the  second  such  term 
be  precluded  fh>m  admission.  *'  But  all  such  !  as  the  State  or  canton  should  provide  was 
penakmers  shall  surrender  their  pensions  to  substituted.     Virginia  having  never  legislated 

on  the  subject,  it  was  held  on  the  part  of  the 
defendant  that  the  treaty  was  inoperative 
there.  This  court  holds  that  treaties  are  the 
supreme  law  of  the  land,  and  that  no  State  leg- 
islation or  want  of  it  is  able  to  supersede 
their  provisions. 


the  Soldiers^  Home  during  the  time  they  re 
main  there  and  voluntarily  receive  its  bene- 
fits.**  The  use  of  the  qualifying  word  '*  such*' 
is  held  to  exclude  Bowen  and  others  who  con- 
tributed, from  liability  to  have  their  pensions 
withheld.  The  Home,  having  been  bought  and 
built,  besides  being  now  very  largely  suppor- 1 
ted  by  money  deducted  from  the  monthly  pay 
of  the  soldiers  of  the  r^ular  army,  was  held 
to  aflbrd  good  reason  for  that  interpretation. 
Previous  to  the  revision  of  the  statutes  in 
187S,  the  law  required  that  solders  entering 
the  Soldiers'  Home  should  assign  to  that  in« 
sMstioQ,  whfle  inmates  thereof,  their  pension 
osrUlcKites.    It  was  claimed  by  the  Comnns* 


In  Johnson  v.  Crodk  (28  Weekly.  Reporter, 
13)  it  was  held  that  there  is  no  rule  which  pre- 
vents a  testator,  after  giving  an  absolute  in- 
terest in  a  share  of  his  estate,  from  making  a 
valid  gift  over  of  such  share  in  the  event  of 
the  first  taker  dies  before  the  actual  receipt 
thereof. 

Hence  a  gift  over  to  take  effect  if  the  first* 
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donee  does  not  survive  to  receive  actual  pay- 
ment, is  valid.  It  must  be  clearly  expressed 
to  have  effect,  but  if  so  expressed,  it  is  not  to 
be  disregarded  because  of  the  objection  that 
it  may  put  the  title  to  the  fund  at  the  mercy 
of  the  'executor's  dilatoriness. 


AttwnMj  Mid  CU«iit Attvmty'ft  I4«a. 

BBAINABD  V.  ELWOOD. 

Supreme  Court  of  Iowa,  Dicember,  1879. 

The  Hen  of  an  attorney  on  money  due  his  client 
atta«  he**  to  a  J«i<^^^ent  entered  therefor,  imd  can- 
not be  defeated  by  the  creditor  conscuiiitp:  to  have 
tlie  Judgment  set  aside. 

Appeal  from  District  Court : 

This  appeal  is  taken  from  the  onler  of  the 
court  overruling  a  motion  made  by  defendant, 
to  set  aside  the  judgment  rendered  in  the 
case. 

Adams,  J.,  delivered  the  opinion  of  the 
court. 

Tbe  Judgment  in  question,  for  $2,004,  was 
renoered  June  1,  1878.  On  the  third  day  of 
June  thCy  attorneys  who  obtained  the  Judg 
ment  for  the  plaintiffs  filed  liens  thereon  for 
their  services  in  the  case.  There  was  evi- 
dence also  tending  to  show  that  certain 
creditors  of  the  plaintiffs  acquired  an  interest 
in  the  Judgment.  In  October,  1878,  the 
plaintiffs  and  defendant  entered  into  a  stip- 
ulation that  the  Judgment  should  be  set  aside. 
At  the  next  December  term  of  the  court  the 
motion  in  question  was  made,  being  based  on 
the  stipulation. 

In  the  view  which  we  take  of  the  case  it 
will  be  sufficient  to  consider  whether  the  court 
was  justified  in  overruling  the  motion  by 
reason  of  the  attorney's  liens  filed  upon  the 
Judgment.  In  our  opinion  it  was.  Code,  § 
246,  provides  that  an  attorney's  lien  may  be 
made  effective  against  the  Judgment  debtor 
by  giving  notice  of. the  lien  in  the  Judgment 
docket.  When  this  is  done  it  appears  to  us 
that  the  attorney  acquires  an  interest  in  the 
Judgment,  and  by  proper  proceedings  may 
have  a  decree  against  the  Judgment  debtor 
and  Judgment  creditor  for  the  enforcement  of 
so  much  of  the  Judgment  as  shall  enable  him 
to  collect  what  is  due  him.  It  is  true  that  it 
is  not  specifically  provided  that  the  attorney 
shall  have  a  lien  upon  the  judgment;  but 
where  a  lien  is  given  upon  money  due  by  a 
Judgment,  it  appears  to  us  that  there  is  a  re- 
sulting right  to  enforce  the  lien  through  the 
Judgment.  Where  a  person  has  a  lien  upon 
the  promissory  note  secured  by  mortgage  or 
otherwise,  he  has  without  doubt  the  benefit  of 
security.  The  security  is  an  incident  to  the 
debt,  and  must  redound  to  the  benefit  of  any 
person  who  becomes  entitled  to  collect  the 


debt.  If,  then,  in  the  case  at  bar,  the  at* 
tomeys  acquired  an  interest  in  the  judgment, 
it  was  not  within  the  power  of  the  Judgment 
creditor  to  divest  it,  either  by  discharging  the 
Judgment  or  by  consenting  that  ^t  might  be 
set  aside. 

It  is  true  a  case  may  arise  where  the  judg- 
ment ought  to  be  set  aside«  and  that,  too, 
without  the  expense  of  an  appeal.  From  this 
it  is  argued  that  parties  should  be  free  to 
deal  with  >the  judgment  in  their  own  way. 
But  if  such  a  case  should  arise  the  parties  can 
find  a  short  road  to  freedom,  either  by  paiying 
the  attorney  or  by  releasing  the  lien  under  the 
statute.  Code,  §516.  It  may  be  that  if  the 
defendant  had  moved  to  set  aside  so  much  of 
the  judment  as  was  not  covered  by  tlie  lien, 
the  motion  would  have  been  sustained ;  but 
no  such  question  is  before  us.  The  principal 
object  of  the  plaintiffs,  in  consenting  that  the 
Judgment  might  be  set  aside,  may  have  been 
to  defeat  their  attorneys.  If  so  they  doubt- 
less preferred  that  the  motion  should  he  over* 
ruled  altogether  than  sustained  as  to  that  part 
of  the  judgment  not  covered  by  the  attorney's 
lien. 

In  our  opinion  there  was  no  error  in  over* 
ruling  the  motion.    AflSrmed. 

Seevers,  J.,  dissenting. 

Being  unable  to  concur  in  the  foregoing 
opinion,  I  desire  to  briefly  state  the  grounds 
of  my  dissent.  An  attorney  has  a  lien  on 
'<  money  duo  his  client  in  the  hands  of  the  ad- 
verse party."  To  effectuate  the  lien  the  attor- 
ney must  serve  a  notice  on  the  adverse  party, 
stating  *'the  amount  claimed,  and  in  general 
terms  for  what  services."  If,  however,  a  judg- 
ment has  been  recovered  by  the  client,  such 
notice  is  deemed  sufficiently  served  by  enter* 
ing  the  same  "  in  the  judgment  docket  oppo- 
site the  Judgment."  Code,  §  215.  It  is  clear 
the  lien  is  on  the  money  in  the  hands  of  the 
adverse  party,  and  not  on  the  Judgment.  A 
judgment  is  evidence  of  indebtedness ;  but  it 
may  be  set  aside  by  a  new  trial,  or  reversed 
on  appeal.  When  this  is  done  it  no  hmger 
exists  as  evidence  of  indebtedness.  Now  I 
think  the  parties,  in  the  absence  of  fraud,  may 
by  stipulation  set  aside  the  judgment,  and 
thus  save  the  expense  of  an  appeal,  in  which. 
In  their  Judgment,  there  must  be  a  reversal. 
» <•» » 
BBrEirr  drcisio.xs. 

Constitutional  law:  Twice  in  jeopardy. — 
Section  243  of  the  Criminal  Code  which  pro- 
vides that  •*  the  attorney  of  the  commonwealth, 
with  permission  of  the  court,  may.  at  any  time 
before  the  case  is  finally  submitted  to  the  Jury, 
dismiss  the  indictment  as  to  all  or  a  part  of 
the  defendants,  and  such  dismissal  shall  not 
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bar  a  fotare  prosecution  for  the  same  offense/' 
is  ancoustitntioual  so  far  as  it  attempts  to 
aathorize,  after  jeopardy  attaches,  dismissal 
of  an  indictment  for  felony  so  that  it  may  not 
operate  as  a  bar  to  a  future  pro^^ecution  for 
the  same  offense.  It  is,  as  a  matter  of  course, 
to  be  understood  that,  even  after  jeopardy  has 
attached,  and  in  cases  of  necessity,  an  indict- 
ment may  be  dismissed  or  a  prosecution  dis- 
continued without  operating  as  a  bar  to  a 
fatnre  prosecution  for  the  same  offense.  The 
case  of  O'Brian  v.  Com.,  9  Bush,  388,  fully 
discusses  the  circumstances  under  which  such 
necessity  may  arise.  Judgment  reversed. 
Opinion  by  Uines,  J.  [Williams  v.  Com. 
Ky.  Ct,  of  Appls.    Nov.,  1879.] 

Homicide;  Instructions;  malict;  efiecet  of 
independent  causes  contributing  to  death — Un- 
der an  indictment  for  murder  or  manslaughter, 
where  there  is  evidence  from  which  the  jury 
might  find  the  existence  of  facts  constituting 
involuntary  manslaughter,  it  becomes  the  duty 
of  the  court  to  instruct  the  jury  as  to  the  law 
of  this  offense.  Buckner  v.  Com.,  14  Bush., 
•601 :  Brown  v.  Com.,  Nov.  15,  1879.  For  the 
failure  of  the  court  below  to  so  instruct  the 
judgment  should  be  reversed.  2.  The  court 
inAtmeted  the  jury  that  *'  malice  is  also  im- 
plied by  the  law  from  any  deliberate  and  cruel 
act  committed  by  one  person  against  another, 
however  suddenly  done."  Held,,  error.  The 
existence  of  malice  is  to  be  left  to  the  deter- 
mination of  the  jury,  and  it  is  improper  under 
any  circumstances  to  tell  them  that  the  law 
implies  malice  from  any  state  of  facts.  Buck- 
ner V.  Com.,  14  Bush,  601  8.  If  the  fatal 
wound  was  a  dangerous  one,  that  is,  calculated 
to  endanger  and  destroy  life,  and  death  ensues 
therefrom,  it  is  sufficient  proof  of  murder  or 
manslaugtcr ;  and  the  person  who  inflicted  it 
is  responsible,  though  it  may  appear  that  the 
deceased  might  have  recovered  if  he  had  taken 
p»per  care  of  himself,  or  submitted  to  a  surgi- 
cal operation,  or  that  unskillful  or  improper 
treatment  aggravated  the  wound  and  contri- 
buted to  the  death,  or  that  death  was  immedi- 
ately caused  by  a  surgical  operation  rendered 
necessary  by  the  condition  of  the  wound.  But 
if  the  wound  is  not  dangerous  in  itself,  and 
death  results  from  improper  treatment,  or  from 
disease  subsequently  contracted,  not  superin- 
duced by  and  resulting  from  the  wound,  the 
accused  is  not  guilty.  1  Hale*s  P.  C,  42&; 
Parsons  v.  State,  21  Ala.,  301 ;  Com.  v.  Hack- 
ett,  2  Allen,  141 ;  Livingston  v.  Com.,  14  Gratt, 
601.  Reversed.  Opinion  by  Hines,  J.  [Bush 
▼.  Com.    Sop.  Ct.  of  Ky.] 

Liability  of  comnion  carrier  of  passengers. 
—In  an  actloo  for  an  injury  to  a  passenger 


against  a  common  carrier  of  passengers,  proof 
that  the  injury  occurred  from  the  breaking, 
giving  away  or  improper  working  of  the  vehi- 
cle, or  any  of  the  machinery  or  appliances  em- 
ployed in  carrying  passengers,  makes  a  prima 
facie  case  of  negligence  on  the  part  of  the 
carrier.  In  such  case  the  burden  is  upon 
the  carrier  to  prove  that  the  injury  was  not 
caused  by  any  want  of  care  on  his  part.  Coo- 
,ley  on  Torts,  652;  Stokes  v.  Saltonstall,  18 
!  Pet.,  181 ;  McLean  v.  Burbank,  1 1  Minn.,  277 ; 
!  Fay  V.  Davidson,  13  Id.,  628.  Contributory 
negligence  of  plaintiff  is  matter  of  defence, 
and  plaintiff  need  not  prove  there  was  none 
in  making  out  his  defence.  Where  a  passen- 
ger is  placed  by  the  negligence  of  the  carrier 
in  a  situation  of  great  peril,  his  attempt  to  es- 
cape the  danger,  even  by  doing  an  act  also 
dangerous,  and  from  which  injury  results,  is 
not  contributory  negligence  such  as  will  pre- 
vent a  recovery,  if  the  attempt  was  one  which 
a  person  with  proper  prudence  might,  undej 
the  same  circumstances,  make.  This  is  to  be 
determined  from  the  circumstances  as  they 
appear  to  the  passengers  at  the  time.  Stokes 
V.  Saltonstall,  13  Pet.,  181 ;  Buel  v.  Railroad 
Co.,  31  N.  Y.,  814 ;  Trombley  v.  Railroad  Co., 
61  N.  X.,  168.  That  he  was  injured  in  his  at- 
tempt  to  escape,  and  that  those  who  remained 
in  the  car  were  unburt,  might,  of  course,  be 
considered  by  the  jury  in  determining  the 
question.  Opinion  by  Gilfillan,  C.  J.  [Wil- 
son V.  Nor.  Pac.  R.  R.  Co.  Sup.  Ct.  of  Minn.] 


Tli«  I«Aw  •r  I««iip- YMir. 

As  leap-year  is  here,  it  is  well  to  know  what 
the  law  of  leap-year  is.  The  law,  it  is  said, 
takes  no  notice  of  parts  of  days,  and  as  to  the 
29th  of  February,  it  takes  no  notice  of  the 
whole  day.  The  28th  and  the  29th  are  com- 
puted as  one  day.  For  example,  suppose  a 
note  is  dated  on  the  28th  of  February.  1880, 
payable  one  day  from  date.  Ordinarily  it 
would  be  payable  on  the  4th  of  March,  and 
so  it  is  in  leap-year,  and  not  on  the  8d.  In 
Indiana  the  question  has  recently  come  before 
the  Supreme  Court,  in  respect  to  service  of 
process  in  1876,  the  last  leap-year.  The  law 
there  requires  ten  days'  previous  service  for 
the  entry  of  judgment.  In  the  case  before 
the  court  the  judgment  was  premature  if  the 
28th  and  29th  of  February  were  to  be  com- 
puted as  one  day.  The  court  said  :  *'  It  must 
be  regarded  as  settled  in  this  State  that  the 
28th  and  29th  days  of  February  in  every  bisox- 
tile  year  must  be  computed  and  considered  in 
law  as  one  day.  It  has  been  held  by  this  court 
that  the  English  statute  (21  Henr}',  III)  is  in 
force  in  this  State.  This  statute,  speaking  of 
the  29tb  day  of  February,  in  leap-year,  pro- 


I 


Digitized  by 


Google 


60 


WASHWGTOJf  LAW  REPORTER. 


Vol.  Vin 


vides :  *  Computitur  dies  ille  et  dies  proxime 
precedens  pro  un  ico  die.'  And  that  day  as  well 
as  the  day  next  preceding  shall  be  compnted 
as  one  day.  This  English  statute  is  recc^nized 
as  a  part  of  the  law  governing  this  State.  The 
service  of  the  summons  was  not  sufficient  in 
law  to  Justify  either  the  default  entered  or 
the  judgment  rendered."  In  this  State  it  is 
undoubtedly  true  that  the  statute  law  of  the 
mother  country,  when  introduced  by  consent 
into  the  colony,  became  part  of  the  common 
law.  Bogardus  v.  Trinity  Church,  4  Pai.,  178, 
198.  But  the  question  is  here  set  at  rest  by 
our  statute,  1  R.  S.,  m.  p.  606,  s.  8,  which 
provides  that  •*  the  added  day  of  a  leap-year, 
and  the  day  immediately  preceding,  if  they 
sliall  oc  cur  in  any  period  so  to  be  computed 
shall  be  reckoned  together  as  one  day."  This 
embraces  statutes,  deeds,  verbal  or  written 
contracts  and  all  publiQ  or  private  instruments. 
— Albany  Law  Journal. 


Notes  of  €•<•••• 

In  Madden  v.  Eoester,  in  the  Iowa  court, 
last  month,  the  question  was  whether,  in  an 
action  for  slander  in  chaining  fraud  where 
the  defense  was  justificatiou,  a  witness  could 
be  asked  as  to  fraudulent  transactions  im- 
puted to  him  in  connection  with  the  defend- 
ant. The  court  conceded  the  rule  that  ques 
tions  may  be  propounded  to  a  witness  on 
cross-examination  tending  to  show  bias,  etc., 
and  that  possibly  the  rule  may  extend  further 
so  as  to  allow  a  witness  to  be  asked  as  to 
fraudulent  transactions  in  which  he  has  been 
engaged  which  have  no  bearing  upon  the  issue, 
and  about  which  he  did  not  testify,  but  such 
cross-examination  cannot  be  allowed  to  ex- 
tend to  imputing  to  a  party  frauds  which  are 
not  *in  issue  and  which  would  prejudice  the 
party  with  the  jury.  The  court  says  the  de- 
fendant was  not  bound  to  be  prepared  to  meet 
and  explain  other  transactions  than  that  at 
issue.  "No  one  can  be  expected  at  a  mo- 
ment'S  notice  to  defend  the  conduct  of  a  life- 
time." 

Compare  Rosenwing  v.  People,  6  Lans.,  462 ; 
63  Barb.,  684 ;  Marx  v.  People,  68  Barb.,  618  ; 
Coleman  v.  People,  58  N,  Y.,  555,  affirming  1 
Hun.,  596 ;  Coulter  v.  Am.  Mer.  Un.  Ex.  Co., 
56  N.  Y.,  585,  reversing  5  Lans,  67. 


In  Varnhara  v.  The  City  of  Council  Bluffs 
(3  Northw.  Rep.)  plaintiff,  suing  for  personal 
injuries,  Sijught  a  recovery,  including  the  ser- 
vices of  a  physician  tending  upon  him ;  and 
evidence  of  the  value  of  those  services  was 
admitted  against  the  objection  that  ho  must 
first  show  that  the  attending  physician  was 
paid,  or  had  claimed,  or  was  entitled  to  claim 


compensation  for  his  services.  The  court 
held  that  it  was  enough  ifthe  evidence  showed 
that  the  attending  physician  was  employed ; 
the  law  would  then  imply  the  promise  to  pay 
a  reasonable  value ;  and  plaintiff  being  under 
obligation  to  make  such  payment  might  re- 
cover therefor  against  a  wrongdoer ;  and  that 
the  indulgence  that  she  might  receive  from  her 
physician  was  not  available  to  the  defendants. 


fn  Berry  v.  Pnllen(8  Reporter,  G52)  the  Supreme 
Court  of  Maine  hold,  onare  icwof  the  authoriiies, 
that  the  Statute  of  Frauds  is  available  against  a 
surety  who  sets  up.  in  dlschar;2:e  of  his  oblig:ition, 
that  his  principal  made  an  agreement  with  tlic 
creditor  altering  the  contnict  The  agreement 
must  be  a  biudlng  oue  in  order  to  release  tue  surety  • 


A  DIFFICULT  Tlliya  TO  DO.— Chief  Justice  Crpw, 
In  a  case  involving;  the  family  of  a  frit*p.(l.  In  162C, 
ftuld  :  **I  have  InborLM]  to  make  a  covenant  wiili 
myself,  that  airection  may  not  prc9s  upon  judge- 
ment/' 


i^he  (Hourts. 


ITiilfed  States  ftiipr«in«  Court. 

No.  95.  William  C.  M.  Baker,  appellant,  v.  Klz 
abeth  Sel  'ct  ;  :i|i|  e-l  frnni  ihe  Circni  c-mrt  of  tlio 
III  Ited  St.  ites  f  .r  t'le  s  »utlicrii  d  -t«ie^  "f  Old  » ; 
decree  reversed  wtli  csts  and  cause  remanded 
will  dire  tlouH  t»  di:)mi*8  cotuiiluinant's  bill. 
Opii'ion  by  Mr.  Ju-tlce  B-adlfy. 

No.  127.  K.C.flrcen'e  "fetal.,  plaintiff- in  rrr^T, 
v.  .lohn  G.  Goo<lricIi,  lar»' c  •llect'H',  c  c,;  in  i  rr  ^r 
to  the  Clrcul' court  o  iheUn'ied  States  f  rt'udls- 
trct  of  Mas-achusett!« ;  ji»d<2^ient  alBrnied  with 
CO  t*.    Opininn  I.J'  Mr.  Justice  Strong. 

No.  141.  WIlHiui  Trei  outh,  plalntlif  in  error,  v. 
The  City  and  County  of  San  Fnnul  C'»  <  t.  al  ;ln 
err<»r  to  the  Supreme  ronrt  of  ilie  State  of  Call- 
f  mia;  Jnd.'mcnt  alHrmed  witii  costs.  Opinion  by 
.Mr.  .histlce  Field. 

No.  875.  The  United  States,  appellanf.  v. 
Charles  Uow<  n ;  appeal  fr^m  the  Court  <  f  claims ; 
Jndfirinent  atfirmeii.  Opinion  from  Mr.  Justco 
Mllfer. 

No.  133.  Henry  Uauen  tein  et  al.  plain' IfTs  Iff 
err-  r,  v.  John  A  LyiJiam.  c  clicator.  etc.;  in 
error  to  the  supreme  C«>nrc  of  Api  eals  of  t'  e>t  ite 
of  Vlrfflnra;decee  reversie«l  wi  h  co.st8  and  cause 
remanded  for  fur  her  proceedings  In  con  oriuity 
with  the  opinion  of  this  court.  Opinion  by  Mr. 
Just'ce  Swayne. 

No.  142.  The  Natlonnl  Savings  Bank  of  the  Dis- 
trict of  Columbia,  pla'utlrt*  hi  error,  v.  WlHi.ira 
H.  Ward;  In  error  to  the  Supreme  court  of  the 
Distrct  of  Co'umbia;  judgment  aiHrni'd  with 
costs.  Oi'inl'U  by  Mr.  Justice  Cliffonl;  dissent- 
Ins^  Mr.  Chief  Justice  Walte,  Mr.  Justice  Swa^no 
and  Mr.  Justice  Bradley. 

No.  107.  'ihe  American  Bible Sf^clety.  appellant, 
v.  John  A.  Grnvo  et  al. ;  appeal  from  the  Circuit 
Court  of  the  Unled  Statt-s  for  ihe  Western  Uh- 
trct  of  Missouri;  decree  HtHrmed  with  costs. 
Opinion  by  Mr.  Chief  Justice  Widte. 

No.  8(m*  E.  P.  Champlln,  afipellant,  v.  The 
Consolidated  Association  of  i'laniers  of  Louisiana 


Digitized  by 


Google 


Vol.  VtH 


WASfltNGToK  LAW  RfifOttTM. 


61 


et  al,;  Mr.  Clilei  Ji'Stieo  Wake  nnnnimccd  the  ile- 
cNou  tleiiying  the  motion  to  disniUs  tlie  appeal  in 
tbifl  cause. 

No  v*0.  I'll?  Unl-<1  Sfato^,  appellant,  v.  Cath- 
arine Thr'ish  and  W  11  am  H.  Staie ;  sutimirtcd  by 
31r  Attorney  CJeiieral  I  Sevens  and  Mr.  John  S. 
lilar  fir  ai«p  llant  and  by  Mr.  J.  W.  Denny  for 
app  Uee.  un<l  r 'l\v«nteih  rule. 

So.  3UG.  1  liomas.  8.  Mct'alley,  etc.«  et  al.,  np- 
P'llmts  ▼.  II.  1j.  Cl:iy,  a«8i<^uee,  etc. 

Xo.  a97.  II.  L.  Chiy,  assiji^iee,  etc  ,  apnellanr. 
T.  'I  houiaa  S.  McCalley,  etc.,  et  «!.;  on  mo  ion  of 
Mr. 'I  iMuias  C.  Fullerton,  dismissed  per  stipula- 
tion on  file. 

.Mr.  Chiff  Justice  Waitc  nnnonnced  to  the  bar 
that  th<-  court  will  take  a  recess  from  the  2d  of 
February  until  the  2d  of  Manb,  1880. 


Jav.  22.  issci 

71S0.  Max  Cohen,  Infant,  r.  Guslar  Lantbiirir  ei  al.  For 
injunction.  Com.  m>U.,  J.  McD.  Carrinicton  and  B.  J.  l>ar* 
neiUp. 

7l*il.  J.  Ford  Thompton  v.  Mary  A .  PouUon.  Creditor's 
bin.    Com  soU.,  Haicuer  &  Middox. 

712$.  Kuberi  Stmhan  v.  Wm.  W.  Metcalf.  For  injunction. 
Com  sol ,  i.!arpenUT  k  vJoleman. 

Jan.  is.  1880. 

71£).  Elisabeth  O.  Johnson  v.  Jerome  H.  Johnson.  For 
divorce.    Com.  sols.,    t^unpy  &  InsrenMill. 

7124.  Marv  Ossinger  v.  Frederick  Ossincer.  For  divorce. 
Com.  sol..  Vir.  F.  UatlinKly. 

Jan  24  1 SSO 

71SA.  Daniel  n.  (?larkev.  Samuel  Stronic  et  al.  For  in. 
Junction,  discovery  and  account.  Com  soU.  Elliot  k  Uob* 
inson 


CTIRCVIT  COURT.-W jlle  and  Cox,  JJ. 
Hew  Aulta  ni  lokw. 

Jan.  19,  18«. 
1!S14.    Amanda  F.  Beverldije  r.  John  Purdy.       Notes. 
ll.SJU.    PiITh  aitvs.  KlUot  k  Koblnf^on. 

:ji**5.  James  Taleoi  v.  Hnnry  Adler.  Acconot.  $403.4S. 
Pllfu  a  Hi's.  H.  W.  Qameii  and  John  C.  Poor. 

Jan.  »,  IPSO. 
2li3«.  WilUa-n  Davis  y.  Felix  Murray.   Certiomri.    Defts 
ally.  VV.  W.  Hoarm.in. 
2IA37.  GeorceSmith  v.  John  Pepper.   Appeal.   Defts  atty, 

2153*.  Honry  R.  Center  y.  Joslab  M.  Valle.  Replevin. 
Plir*aitv.  W.T   Kailey.  / 

2tA:t».  Albion  P  Howe  v.  Caroline  A.  Hyatt.  Appeal. 
Dvfu  atty.  A.  C.  Bradley. 

Jan.  2l  IfiSO. 

21^0.  Hecht&  PnriSFll  t.  Robert  Ball.  Notes,  $1M51. 
PiiTi^  aitys.  J.  J.  Darlinirton  and  I.  B.  Linton 

21^1  Same  v.  Barry  Bros.  Account.  $S73.i».  PllTs  atty, 
sainr. 

2IA43.  J.acob  Veihmeyer  v.  Moses  Kelly.  Account,  $186. 
Pur^atty.  H.  W.Oameit. 

2i5i.t.  l^renx  CeiM  v  JuUns  Ei«enbelss  and  George  Tall* 
madce.    Ap)>eal.    Defts  atiy,  H.  T.  Tagirart. 

tlbu.  George  Civmer  v.  J.  B  Bryan  .und  Wm.  H.  Slater. 
Bond.  #4U  20.    Plff«  atty,  James  L*owndes. 

Jan.  22,  18S0 

i\m5.  Carl  Sceitx  v.  Wm.  Herfnrt.  Account.  $Stf7.A0. 
ritfV  tiity.  Charles  Thompson. 

21544.  i}tK>rKtf  Is.  WilliamMm  y.  William  T.  Beagle  k  .Son. 
Jitdjnnrnt  of  Justice  Hall.  •87  61.    PIITs  any.  H.  B.  .Moulton. 

21517.  Thomas  McEuery  y.  William  U.  Ward.  Note.  PlflTs 
atty.  B.  H.  f.rfiskey. 

2IA4S  Julian  Gt*baner  y.  Anna  M.  Reimuth.  Acoonnt. 
I4*«i.    Pnr>taitys,Ii.Tobriner  and  Charles  Walter. 

21A49  John  W.  Starr  v.  Friuk  Lee.  Appeal.  Defts  atty. 
C.  A   Elliot. 

21Mi».  Louu  P.  Sboemnker  v.  James  Lackey.  Notes, 
•303.44.    Pit*  atty.  T.  A.  Lambert. 

21651.  Elijah  W.  Reed  v.  Juhn  L.  Crane.  Note.  $120. 
PllTs  atty.  Biiney  k  Bisney. 

Jan.  28,  1680. 

21652.  George  Augherton  y.  Moees  Kelly.  Judgment  of 
Ju4'4ce  Richards,  $IU0.    Plffa  atty,  W.  T.  Johnson. 

Jan.  SI,  1880. 

21^ .  Henry  R.  Gray  v.  Cnlhonn  Johnson  Judgment  of 
Justice  Richards.  $:.7JS     PifTs  atty.  S.  C.  Mills. 

<1A54.  AugusiGusdorf  v.  Richard  O.  S.  Burke.  Appeal. 
Dtffis  atiy.  D.  K.  Cahill. 

21535.  Kichnrd  A.  Edmonsion  v.  T.  Powell  Hess.  Appeal. 
Defts  Htt\ ,  W.  D.  Caj'sin. 

2IW«    %V.ilierR.  Wilcox  r.  Robert  M.  Hayes.    Plea  of 


PROBATE  COVKT-^aniM*  J. 

jAXl>Al{Yfi8,    ISSO. 

Estate  P.  W.  Beer«;  petition  of  Allan  Rutherford  for  let* 
ters  filed,  and  order  Of  mibiiiiiiion  issued. 

Estate  Joseph  C.  llo»lHr;  will  fllitd  for  probate,  and  Ihi* 
ters  granted  E.  L.  Clemnnis  ;  bond.  $IUU. 

E<*Uite  Emily  South  wick;  referred  to  J.  U.  Saville,  spe- 
cial auditor. 

E**tate  liemardHense;  letters  gran tetl  Geo.  Breiibarth; 
bond,  $3.(jU». 

Ei*taie  Snmh  J.  M.  Gales  ;  exemption  of  •.too,  and  family 
library,  valued  at  $I6»,  allowed  Juliana  W.  Gains,  l«*gai«'e. 

Estiite  James  M.  Edmunds ;  letters  granitfd  J.  U.  ^'avHle ; 
bond.  $UMi(iu. 

Estate  James  Armstrong;  letters  granted  W.  S  Evans; 
bond,  $  I, -.'00. 

Et>uite  J.  G.  Waters ;  executor  to  consent  to  release  of 
Bogau  trust.  :ind  trustees  to  execute. 

Estate  M.  C.  Coheeus:  former  Intiers  of  admlniftration 
revoked  and  letters  gninted  A  B.  Williams:  bond,  $2,U0U. 

Esiaie  E  A.  Dnrue;  will  fl led  forprob:iie. 

Estate  Joseph  WaUh  ;  will  filed  for  probate. 

Brldiret  Burke  appointed  guardian  to  Annie  Burke ; 
boud,$30t>. 

January  24,  I8S*». 

Estate  Henry  White ;  final  notice  Issued,  appointing  Feb- 
ruary  911, 188o,  for  final  settlement  of  esuite. 

(Estate  Philip  T.  Berry  ;  final  notice  Issued,  appointing 
February  90. 1880,  for  final  settlement  of  estate. 

Estate  Charlotte  B.  Wise ;  will  filed  for  probate,  and  com- 
mission isiiued  to  lake  deposition  of  absent  witnesses 

Estate  John  Forbes  Benjamin ;  referred  to  register  of 
wills  to  take  testimony,  and  report  within  2()  days 

Estate  Samuel  J.  Draper ;  application  for  letters,  and 
rule  on  widow  to  show  why  she  does  not  tutminister.  re* 
turnable  February  6. 

Final  acroiiut  of  executor  of  Catharine  SImmermacker 
approved  and  passed. 


L€ff€U  Notices* 


title.    Plffs  atty.  B.  T.  Uanley. 

21  A7.  T.  A.  Blown  k  Co.   v.  Owen   Leddy. 
$38U.15.    PlfTi  attys,.Hagner  k  Maddox. 


Account, 


IN  K<11TITY.-Janie«,  Jnntlre 
Nfiw  Soli*. 

^AN.  19,  1880. 
7016  O  D.  Barrett  y.  Urtk  Clarke  Gaines  et  al.  Creditor's 
bill     Com.  sol  .  O.  D.  Barrett. 

Ja^.  21.  1880. 

7117.  Mary  Ann  Rollins  et  al.  y.  Calderon  Carlisle,  adm'r, 
etal.  To  settle  trustee's  account.  Com.  sols..  John  D.  Mo* 
Phnrson  nnd  James  M.  Carlisle.  Defts  sols  .  Wm.  M. 
Sh  aster. 

7118.  Frank  R.  Foster  v.  Ella  Foeter.  For  divorce.  Com. 
•of.,  J.  E  Padgett. 

7119.  Mary  E.  King  y.  James  I.  King.  For  divorce.  Com. 
-ois.,  Irving  WUIIamsoo  and  Carrlngton  k  Carrington. 


TRUSTEES'  SALE  OF  LARGE  AND  VALUABLE 
PROPERTY.  CORNER  OF  SIXTH  ANDDSTREET.S 
N.  W..  WITH  THE  BUILDINGS  THEREON. 
By  virtue  of  a  decree  p-issed  in  the  cau»es  No  3.571  and 
No.  4,423,  equity,  in  the  Supreme  Court  of  the  Di«irict  of 
Columbia,  wm  will  sell,  on  TUESDAY,  the  2(iih  dav  of 
January,  A  D.  18SII.  at  3  o'clock  p.  m.,  in  front  ot  I'le  prem* 
tses.  all  that  certain  parcel  of  Utnd  f>ituaie  in  the  District  of 
Coinmbla,  and  known  as  those  parts  of  Loi«  Nos.  1  and  2, 
in  square  No  4A7,  which  are  contained  in  the  following 
metes  and  bonds:  Beginning  for  the  same  at  ihe  nurih- 
we  t  comer  of  6th  and  D  streets  northwest,  running  thence 
north  fifty-four  11 -12  feet,  thenoe  west  one  hundred  and  six* 
teen  9-12  feet,  thence  south  to  D  street  fiftv-four  1 1-12  feet, 
thence  east  with  D  street  one  hundred  and  sixteen  9  12  feet 
to  the  place  of  beinning,  together  with  the  appurtenances. 
Terms ;  One-fourth  of  the  purchase  money  in  cash,  of 
which  $A00  will  be  required  to  be  deposited  by  the  purchaser 
at  the  time  of  sale  ;  balance  at  six,  twelve,  eighteen  nnd 
twenty-four  n^onths.  or  all  In  cash  at  purchaser's  option. 
The  deferred  payments,  if  any,  to  bear  interest  from  tl»e 
day  of  sale,  and  to  be  secured  by  a  lien  upon  the  property 
sold. 

A.  THOMAS  BRADLEY.       ^ 

4A9  Indiana  avenue.     Ifrtni.tA..- 
TH.  .TESUP  MILLER,  J- Trustees. 

MilDsin.w.    J 
DUNOANSON  BROS.,  Anciloneer^.  8  8 

J^THE    ABOVE    SALE    IS    POSTPONED    UNTIL 
MONDAY,  JamUahy  «••  1h80.  at  same  hour  and  plate. 
A.  THOMAS  BRADLEY.         'k 

4*1  In<llana^aYenue      \  "Pf  agrees 
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TH.  JESUP  MIIXER, 


801  D  street  n.w. ) 
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JLegai  Notices. 


THIS  IS  TO  OIVE  NOTICE, 
That  tbe  tubecriber,  of  the  Dtoirict  of  Golambia.bath  ob- 
lumed  from  ihe  Sat>rein«  Ooan  of  the  District  of  Colam- 
bia,  bolUinfc  a  Special  Term  for  Orphan*'  Oourt  busineM, 
Letters  of  AdmiaUtratlon  on  tbe  personal  estate  of  Henry 
U.  LInderman.  laie  of  the  DUtrict  of  Oolumbla,  deceased. 

All  persona  haring  claims  against  tbe  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  ronchers 
ther(H)f .  to  the  subscriber,  at  or  befure  the  16th  day  of  Jnu'pr 
next:  they  may  otherwise  by  law  be  excluded  Itom  all 
l*enetlt  of  the  said  estate. 

Olven  under  my  hand  this  16th  day  of  January,  1880. 

4-t         EMILY  LINDERMAN. 

niHlS  IS  TO  1*1  VE  NOTICE, 

X  That  the  subscriber,  of  Washinf  ton,  D.  O..  bath  ob- 
tained from  the  Supreme  Oourt  of  the  District  of  Oolum- 
bia,  holdinK  a  SpHcitil  Term  for  Orphans'  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  Lewis 
W.  WrlKbt,  late  of  the  District  of  Columbia,  deceased. 

All  persona  having  claims  against  the  said  deceased  are 
hewby  warned  to  exhibit  the  same,  with  the  rouchers  there* 
of,  to  the  subscriber,  at  or  before  the  9th  dar  of  January 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
efltof  said  estate. 

aiveu  under  my  hand  this  9th  day  of  January.  1880. 

4.31  MARY  F    WutOHT. 


IN   THE  SUPREME  OOURT  OF   THE  DISTRICT  OF 
Columbia,  the  iSd  day  of  January,  1880. 

ALBXA.VDBH  D.  SMITU       )      ^  «       ^     ^ 

▼.  \    No.  6618.  Eq.  Dock.  19. 

EvA!t  Smith  bt  al.       I 

On  motion  of  tbe  plaintiff,  by  Mr.  Matthews,  his  solicitor, 
it  is  ordered  that  the  defendant,  Evan  Smith,  cause  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  day>  after  this  day;  otherwise  the 
cause  will  be  proceded  with  as  in  case  ox  default 

Ky  the  Court.       CHARLES  P.  JAMES,  Justice,  he. 
True  copy.    Tent:  R   J.  UEIOS.  Clerk.  Ac. 

C.  M  MATrnaw<t,  Solicitor 4^ 

IN  THE  SDPREMK  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Sfiedal  Term  for  Orpbans*  Court 
Business,  January  34,  I8m>. 
In  the  case  of  Job  Barnard,  administrator  of  Henry 
White.  deceas«*d.  th«*  administrator  aforesaid,  has.  with  tbe 
approval  of  the  i^ourt,  appointed  Friday,  the  SOth  day  of 
February,  A.  D.  1880,  at  I  i  o'clock,  a.  m  for  making  payment 
and  distribution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entltle«l  todis- 
trtbutiYH  shares  (i^r  legacies)  or  a  residue,  are  hereby  notified 
to  attend  in  pervon  or  by  agent  or  attorney  duly  authorised, 
with  their  claims  against  the  estate  properly  vouched: 
otherwise  the  administratoi  will  take  the  benefit  ol  the  law 
against  them.  Provided,  a  copy  of  this  order  be  pub- 
lished once  a  week  for  three  weeks  in  the  Washington  Law 
Reporter,  previous  to  the  »aid  day. 
4..H  T«'st;      A    WEBSTER.  Register  of  Wills 

HLS  IS  TO  UIVE  NOTICE: 
That  the  subscriber,  of  Plkesrille,  Ralto.  Co.,  Md. 
hath  obtained  form  the  Supreme  Couit  of  the  District  of  Col- 
umbia, holding  a  Special  Term  for  Orphans*  Court  bus- 
iness. Letters  Testamentary  on  the  Personal  Estate  of 
William.  C.  Lipscomb,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit   tbe  same,  with  the  vouchers 
thereof,  to  the  suborlber,  at  or  before  the  vth  of  J.tnuary  , 
next:  they  may  otherwise  by  law  i>e  excluded  from  all  i 
benefit  of  the  said  estate.  ; 

Oiven  under  mv  hand  this  9th  day  of  Jannarv.  1880. 

4-3* ROBT.  M.  LIPSCOMB. 

T>ANKBUPTCY.  NOTICE^ 

To  all  the  creditors  of  Henry  B.  Smith  and  Lewis  D.  Stone.  | 
tr:iding  as  Smith  A  Stone,  who  may  bave  proved  their 
^    claims :  I 

Ton  are  hereby  notified  to  appear  before  the  Supreme  < 
Court  of  the  District  of  Colombia,  sitting  in  Bankruptcy, 
to  he.tr  the  petition  of  Henry  B  Smith,  on  the  6th  dav  of 
February,  1680,  at  11  o'clock,  a  m.,  and  to  hear  the  petition 
of  Lewis  i>.  Stone,  on  the7tn  day  of  February,  li^.  at  11 
o'clock  a.  m  at  the  oftlce  of  .T.  Sayles  Brown.  Register,  at 
the  City  Hall.  W.-ishlngton  City,  to  show  cause  why  a  dis- 
charge from  all  their  debts  should  not  be  granted  to  said 
Bankrupts.  You  are  also  notified  that  the  second  and  third 
meetings  of  said  RankrupU'  creditors,  will  be  held  before 
the  Register,  at  the  same  place,  on  the  ftth  day  of  February, 


Legal  Notices. 


THIS  IS  TO  OIVE  NOTICE 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans*  Court  biisiuess.  Letters 
of  lulministration  on  the  personal  estate  of  Mary  C.  Ooheeus, 
late  of  the  District  ol  Columbia,  deceased. 

All  persons  having  claims  against  the  s.iid  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  snbi>criber,  at  or  liefore  the  S3d  day  of  Jan- 
uanr  next ;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 
AQiven  under  my  hand  this  SSd  day  of  Jannarv,  I89n. 

4  8  A.B.WILLIAMS. 


THIS  IS  TO  OIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C.hath  ob- 
tained from  tbe  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  fur  Orphans'  Court  business.  Let- 
ters of  Administration,  will  annexed,  on  the  personal  estate 
of  Angustiue  A.  Mullett,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  am 
hereby  warned  to  exhibit  the  same,  with  the  voucher* 
thereof,  to  the  subscriber,  at  or  before  the  Ath  day  of 
January  next ;  they  may  otherwise  by  law  be  excluded 
from  all  Vneht  of  the  said  estate. 

Oi%'en  ond^r  my  han-i  this  Mb  dav  of  January,  1880. 

4-3  HA.XNAH  MULLETT. 


CHANCERY  SALE  OF  VALUABLE  REAL  ESTATE- 
LOT  5Ssa  BY  iSiaxaH  ON   TWENTY-SECOND  ST* 
WES1 ,  BETWEEN  L  AND  M  STREETS 
By  virtue  of  a  decree  of  the  Supreme  t^ourt  of  the  Dis- 
trict of  Columbia,  made  in  Equity  Cause  Ho    6.sn7,  Mc- 
Laughlin e'  111.  vs.  Mi'LaughUn  et  al..the  undersigned,  as 
trusieen.  will  sell  tit  Public  Auction,  in  fruiit  of  the  premises, 
on  THURSDAY,  the  2-2d  d.iy  of  Jaiiu:iry,  at  4  o'clofk.p.  m.. 
Original  Lot  numbered  twenty  (30),  in  Square  numbered 
fiftv  one  (51).  in  theclty  of  Wasningtou.  District  of  C Columbia. 
TermsofsaleiM  prescribed  by  the  decree:  One-half  uf  the 

fmrchase money  cash,  the  bal.tuce  in  two  equal  instaltneiits 
n  nine  (9)  and  eighteen  (18)  months,  with  interest  from  day 
of  sale,  tu  be  secured  by  retention  of  the  title  until  the  pur- 
chase morey  shall  have  been  paid  in  full,  or  :ill  canh  at  the 
option  of  the  purchaser.  All  conveyancing  at  the  cost  of 
purchaser.  A  deposit  of  OAO  will  berequlr*Hi  upon  the  whole 
Lot  or  any  part  of  the  I^t  sold,  at  time  of  sale.  If  terms  of 
sale  be  no',  complied  with  in  seven  days  from  date  of  sale, 
the  Trustees  reserve  the  right  to  resell  at  the  risk  and  coet 
of  defaulting  purchaser.  After  failure  to  (^ell  as  a  whole, 
the  property  will  be  offered  In  conv»»nltrnt  parcel*. 
P  J.  DONAHUE.  ^ 

321  4X   street.      LTrn.i«-- 
NEAL  T.  MITRRAY.        f  ^"»"®^- 
l-t  SIS  4H  street      j 

4^THE  ABOVE  SALE  IS  POSTPONED,  on  account 
of  the  rain,  nnill  MONDAY.  J \xcary  96.  l!»SU,  at  the  «am« 
hour  and  place 

P  J.  DONAHUE.  \ 

S21  4H  street.     Ltmi.***. 
NEAL  T.  MURRAY,        f  Trustees. 
4-1  313  4X  street      ) 


1880.  at  11  o'clock  a.  m. 

By  Older  of  the  Court*        FRED'K  *  OUGL  ASS, 

U.  S.  Marshal  of  D.  C,  as  MoMonger. 
Twt:  44  S.  J.  MEXiiS,  Qlerk. 


IN    THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  I9th  day  of  January  ,  1880. 

DOUOLA86  F.  FORBCST 

vs  No.  7110. 

J.  McClartPicrkixs.Mart  Fravoes  '  Eq  Dock.  SO. 

Stonk  kt  ai«.  J 

On  motion  of  the  plaintiff,  by  Mr  Joseph  Forrest,  his  at- 
toruev,  it  is  ordered  that  the  defendants,  Oeor?e  B.  stone, 
Thomas  C\  Stone,  Mary  Stone  Hutton.  and  Hob**ri  Button, 
cause  their  appearance  to  be  en  tered  herein  on  or  before  the 
first  rule-dav  occurnng forty d.tvs  after  this  day;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  Court.  CHAS.  P.  JAMES,  JusUce.   Ac. 

True  copy.    Test:    R.  J.  M bigs.  Clerk,  etc.  4-S. 

.TosKFii  FoRRKST.  Solicitor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  T«'rm  for  Orphans*  Conrt 
Business,  Janunry  2S,  1S8i) 

In  the  matter  of  the  estate  of  Fred  W.  Beers. 

Application  for  Letters  of  Administration,  on  tbe  estate 
of  Frederick  W .  lieers  of  the  City  of  New  York,  has  this 
day  been  made  by  Allan  Ruih'-rford. 

All  persons  Interested  are  hereby  notified  to  appear  In  this 
conrt  on  Friday,  theaith  day  of  February  next,  at  11  o'clock 
a.m.,  to  show  cause  why  Letiera  of  Kdministration  on 
the  estate  of  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  th«  Washington  Law  Reporter  prevlont  to 

the  said  day.  

4<<«      TmXx  ▲.  WBBSTER,  Boffist«r  of  WUU. 
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Is   rue   SUPKKMk:   CUUKTUF  TMK   insTHlCTUF 
Oolumbla,  i1j«  :Mth  day  of  Januai-y,  18:0. 
Elixahktii  O.  Joiinsov        ) 

vs.  •  (    No.  712S.    Eq.  Doc.  SO. 

JcBOMic  U.  Jonxsoiv.  I 
On  moiloQ  of  ihe  plain  tilTs.  by  Messrs.  Onppy  &  Inirenoll, 
her  solicitor*,  u  ut  urderiKl  thai  th  •  defendaDt,  Jerome  M 
Jaboson,  caii>^  bis  appt^rance  to  be  eotered  herein  on  or 
bvdirv  Uie  flrst  rule-day  occurring  forty  d.tys  after  ibis  day : 
oiher4ri»e  the  cause  will  be  proceeded  wiin  as  in  case  of 
default. 
By  ibe  court  CHAS.  P.  JAMES,  Jostice,  ke 

Trof  copy.    Test :    K.  J.  M  icios,  Clerk,  &c.  4-S* 

rcppv  *  IxGKRSou.,  Sollniois. 


IN  THK  SITPRKME  COURT  OF  THE  IllSTRICT  OF 
Coiumbia,  boldtnir  a  Special  Term  for  Orphans*  Conn 
l{u»ui«ss.    January  34.  lS8l). 

In  ili«*  case  of  Sanih  Kerry.  M.  Tin^nla  Berry  and  Ohas. 
M.MatihHwn,  fxecuiorsof  Philip  T.  Kerry  deceased,  the 
ext^uton*  afurns.iid  have,  wiih  the  .ipproval  of  the  Court, 
tppoinit^  Ki  iday.  tU«-  :fUth  day  of  February.  A.  K.  1^80.  when 
sad  wh*Ttf  all  creditors  and  i>ersous  em i tied  to  disiribuilve 
»bare»  (or  lejcarif^;  or  a  rt*iildue.  ar«  hereby  not  ifled  toat- 
trsd  in  pprsou  or  by  agent  or  attorney  duly  authorised,  with 
their  claims  a|raln>t  the  estate  propei  ly  vouched ;  oiherwisii 
ibe  executors  will  take  the  benefit  of  Ihe  law  against  them  ; 
ProTlUed  a  copy  of  tht^  ordf  r  be  uubliohed  once  a  week,  for 
three  weeks,  in  the  Washington  Law  Repor*er,  previous  to 
said  day. 

4..1  Test:  A.  WEBSTER.  Regtoter  of  WilU. 

t1i»«.  M.  MATTnirws,  .Solicitor. 


IN  Tllfc  >UPUEME  OUUHT  UF  THE   LrlSTRlCT  OF 
ikilurabta.  the  lOth  day  of  January,  IbSa 
Darux  &  Co.     ) 

V.  I    No.  91,461.     At  Law. 

Wm.  J    Pl7aMAX.  ) 

UamotHmof  the  plain tllT.  by  Mr.  W.  B.  Webb,  his  attor- 
■er  a  w  ordered  ibnt  the  defendant,  Wm.  J.  Purman,  cause 
kt5  appearance  to  iw  entered  herein  on  or  befon*  the  flrst 
mle  a.Hy  occurring  forty  days  after  ihls  day ;  otherwise  the 
cani«  will  be  proceeded  with  as  in  cnt^e  of  default. 
By  the  Court :  WALTER  S.  COX.  Justice. 

A  true  copy.    Teet :  R.  J.  Hkigs,  Clerk.  Ac.  S  S 

Wm   IK Wicbb.  Attorney. 


\S  BANKKUPTCY. 

1  DlMtrlei  of  Columhta^  99  : 

At  Washington,  the  iith  day  of  January,  A.  D.  1880.  the 
aader^ifned  hereby  gives  notice  of  his  appointment  as  as- 
sigaeeof  Kenjnmiu  Kaufman,  of  Washington,  I>.  C  ,  who 
ha«  b»*en  adjudgetl  a  bankrupt  u)K>n  her  own  petition  by 
the  Supreme  Coart  of  said  l>if>trict. 

M.  L.  HOWSKR.  Assignee. 
J  SAYLES  KRvAVN, 

Vl  Rejrister  in  Bankruptcy. 


IN  THE  .SUPKEilE  CtiUUT  OF  THE  DISTRICT  OF 
Columbia.  Stiiiiig  In  Equity,  January  10th  1890, 

Jo^ani  H.  Hkyan  aT  al.     ) 

Tii.  \    No.  6410.    Eq.  Doe  IS. 

William H.  Edwards et  al.  ) 

Brras'd  T.  Hauley.  the  trustee  in  this  cause,  baring  re- 
igned that  he  h:is  sold  part  of  lots  eleven  (il)  and  twelve 
(l2)  in  f>quare  numbered  seven  hundnfcl  and  ninety*three 
(TtS)  villi  the  improvfmenis  thereon,  and  lu  the  proceedings 
panieiilarty  deMrribed,  to  John  C  llawley,  for  the  sum  of 
■ereti  hundred  and  sixty  dollars  (|7(fO). 

It  is  by  the  Court,  this  Ifith  day  of  January,  A.  D.  1S80. 
edered  and  decreed  that  the  said  sale  as  reported  will 
viaad  ratified  nudcouflrmrd  on  the  Kiih  dciy  of  February 
■exi.  anies*  cause  to  the  contrary  be  showu  on  or  i>efor4 
that  day ;  Provided  .t  roiiy  of  this  decree  be  publlrthed  in 
tlM  Washington  Law  Reporter  at  lea.«t  once  a  week  for 
three  socoesbive  w«?eks  before  said  10th  day  of  February 

BfXt. 

KjrtbeCAnrt.  CUAS.  P.  JAME.«(,  Justice. 

n  Trneout>r     T«»st :  R.  J.  MEIGS.  tJlerk. 


rmis  IS  TO  tllVE  NOTICE. 

X  That  the  subscribers,  of  the  IMstrict  of  Colnmbia,  have 
otHsiard  from  the  Supreme  Court  of  the  Histrict  of  Colum- 
bia, holding  a  Special  Term  for  OrphansM'oiirt  business. 
Letters  Tt^tameniarv  on  the  personal  estate  of  William 
MATbary,  (formerly  of  Wo<k1  Co.,  W.  Va),  late  of  the  Dis- 
trict of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
•^rrbj  vramed  to  fxbiblt  the  »ame,  with  the  vouchers 
tliereof,  \o  the  snbecrtb*-rs.  at  or  before  the  Sd  day  of  Jan  it- 
•nr  aext:  ihey  may  otherwise  bv  law  be  excluded  from  all 
*«Hli  of  the  said  estate. 

Qnrea  ander  our  hmuU  tlUs  9d  day  of  Jannarv.  1S80. 
JOHN  MAKKURY.  JR. 
H  JNO.  M.  NELSON. 


Leg€U  NoUces* 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Oolumbhi,  the  lOih  day  of  January,  1880. 
Tub  Cbntkal  Nat.o.val  BamkI 

or  Wasui.xotox  city         I     No.  80,618.    At  Law. 

HARniBT  A.  Zantzixobb    J 

Ob  motion  of  the  plain  tl  IT,  by  Messrs.  Edwards  k  Barnard, 
its  attorneys,  it  is  ordered  that  the  defendant,  Uarrriet  A. 
Zantsinger.  cause  her  appearance  to  be  entered  heieiu  on 
or  oefore  the  flrst  rule-day  occurring  forty  days  after  tl^is 
day,  otherwise  the  cause  will  be  proceeded  with  as  in 
case  of  default.  

By  the  Court:  ANDREW  WYLIE,  JosUce. 

Tkubcopy.    Test:  R.  J.  MBics.Clerk.  2-3 

Edwakds  k  llARXAnn,  Attorneys. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  7th  day  of  January.  1880. 

Makoabbt  Bctlbb  bt  al.  ) 

V.  {    No.  7037.    Eq  Doc.,  SO 

JOOX  O.  BUTLBR  BT  AL.      3 

On  motion  of  the  plaintlfl^.  by  Mr.  J.  J.  Darlington, 
their  solicitor,  it  is  ordered  that  the  defendants,  Eliaibetb 
C.  Earhart.  Ada  Oenevieve  Redman,  Abuer  P.  Redman, 
Qaiueit  J.  Earhart  and  Jessie  E.  Earhart,  cause  their  ap- 
pearance to  be  entered  herein  on  or  before  the  flist  rule-day 
occurring  foity  days  after  this  day;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  ot  default. 

By  the  Court:         CHARLES  P.  JAMES,  JutUce,  kc. 

True  copy.    Test :    K.  J.  Mbios,  Clerk,  kc. 

J.  J.  l».\KLiK»TO*f,  Solicitor.  2S 


[N   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
L     Columbia,  the  7th  day  of  January,  1880. 


No.  7100.    Equity  Doe  SO. 


Eliza RBTii  Do.mato 

Y. 
FrBOBRICK  D05ATI1. 

On  motion  of  the  plainilir,  by  Mr  Daniel  E.  Cahlll,  her  so- 
licitor. It  is  ordered  that  the  defendant,  Frederick  Donath, 
can9e  his  appearance  to  be  entered  herein  on  or  before 
the  flrst  rule-day  occurring  forty  days  after  this  dav :  other- 
wise the  cause  will  be  proceeded  with  a^  in  case  ox  default. 

By  the  Court.  CUAS.  P.  J  AMES,  Justice,  kc, 

A  true  copy.    Test:  S3        R.  J  Mbios, Clerk. 

D.  E.  Caiiill,  Solicitor. 

THIS  IS  TO  OIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  iheSupreme  Court  of  the  Districtof  Co'nmbia 
holding  a  Special  Tenn  for  Orphans*  Court  business.  Letters 
lestamentarv  on  the  personal  estate  of  Josiah  O.  Armes. 
Ute  of  the  District  of  Columbia,  deceased. 

Ail  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  S4ih  day  of  Oc- 
tober next ;  they  mav  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Qiven  under  my  hand  this  S4th  day  of  October,  1R79. 
S-S  CHARLES  U.  ARMES. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  city,  D.  O  .hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  S|>ecial  Term  for  On^hans'Court  business.  Letters 
of  Adinlnlstration  w.  a.  on  the  personal  estate  of  tjeorge 
Schlett,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  snbecriber.  at  or  before  the  Sd  day  of 
January  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Qlven  under  my  hand  this  Sd  day  of  January.  1806. 

her 
S-8  CAROLINE  H  SCHLETT. 

mark 


THIS  IS  TO  OITE  NOTICE, 
That  the    subscriber,   of  Hiehmond,  Ta^  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Coluro* 
t  ia.  holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  d.  b.  n.  on  the  pergonal  estate  of 
William  Eichler,  late  of  the  Difftrtet  of  Columbia,  deceased. 
All  persons  haYing  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  O'h  day  of  .Fnnu* 
ary  next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Given  under  my  hand,  thix  0th  day  of  Jannarv.  I8f0. 
MI^NA  KEPl'LER. 
6SS  First  St.,  RIchmoBd.  Va. 
OHBifTorasB  OsAMMSB.  SoUcltor.  S-8 
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IN  BANKRUPTCY. 
district  ft/  Columbia,  »9  : 
At  Washlnprton,  the  aoiU  day  of  heceinber,  A.  I).  1879,  ihe 
nndt*ri(iKnHd  hereby  ei\*i:i  n»iice  of  hit*  appuintment  as  a.S' 
•ientse  of  Ueiij'n  W.  Siimmy,  ot  Washinjrion,  D.  O.,  who  has 
been  adjiidic^nl  a  baiikritin  upon  bis  owa  petiilon,  by  the 
Supremo  Court  of  8uid  Disirict. 

M.  Js.  HOWSER,  AMlcrnoe. 
J.SAYI^>>4IiKO\VN. 
3-3 R»iri>ier  In  Hnnkruptcy. 


IN  RA^KRUFTCY. 
Jtistrtct  qT  Colnmhta,  98 : 
At  Washington,  tht' 2d  day  of  January,  A.  D.  ISSO,  the 
underpinned  hi*rt*bv  iclves  notice  of  Ills  appointment  as  as* 
slj;nee  of  Raphael  San^t^r,  of  Wasblufcion,  D.  C.»  who  has 
bei'u  adjiid)?ed  a  baukrupi  upon  his  own  peiitlon,  by  the 
Supreme  Cuun  of  said  Divtrici. 

M    L.  HOWSER,  AMljrnee. 
J.  SAYl.ES  BKoWN. 
S^S Regisier  in  liitnlcr.iptcy. 


mHIS  IS  TO  OIVE  NOTICE. 

X  Thai  the  subscriber,  of  the  District  of  Columbia,  hath 
o»taiued  from  ilie  Supreme  Court  of  the  District  of  Coium* 
bia,  lioldinff  a  Special  Term  for  Orphanb'  Court  business, 
I^eiiers  of  adininistniiion.  on  the  personal  estate  of  Ben* 
jamin  M.  Tlioma-,  late  of  the  Diotrict  of  Columbia,  dec*d. 

All  persons  having  claims  against  the  said  dece:i8ed  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  fiih  day  of  Jaun* 
ary  next:  they  m:t>-  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  Alb  dav  of  January.  ISSO. 
2  3  HENRY  S.  H ALLEY. 


IN  THE  SCJPREMK  <MUJ<T  OF  THE   DISTRICT  OF 
Columbia,  the  rith  day  of  January.  1880. 
Mauy  E.  \)oqkv  1 

V.  \     No.  7084.     Eq.  Dock. 

JnnANNAH   MaLOVBY  KT  AL  J 

On  motion  of  the  plaintiff,  by  Messr-.  Harris  k  Wa«binf;- 
ton,  her  solicitors,  U  is  oulerecl  that  the  defendants,  Norah 
Scanlon  and  Johaunuh  Moloney,  cause  their  appearance  to 
be  entered  herein,  on  or  before  the  first  rule-day  occurHng 
fcrty  days  after  this  day:  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

By  the  Court.  JAMES.  Jnstice,  Ac. 

A  'rue  copy.  Test:  R.  J.  Meigs,  (Merk. 

HARinsA  Wajsiiivctom,  Solloiiors.  3-3 


iN   THE  SlfPKE.VlE   (JOUKT  OK  THE  DISTRICT  OF 
Columbia,  the  Ittih  day  of  January.  1S80. 

EUZAUKTU  OCItllOLU  J 

v.  >        No  6,0il.    Eq.  Doc.  18. 

Grokob  GcRirOLD  } 

On  motion  of  the  plalni«r,  by  Mr.  A.  B.  Williams,  her 
solicitor,  it  is  ordend  that  the  defendant.  George  Gerhold, 
cause  his  appearance  to  be  en tnred  herein  onfor  before  the 
flr»*t  rult^ny  occurring  forty  dayn  .ifter  this  day;  otherwise 
the  cHiise  will  be  proceeded  wiih  as  In  cave  of  defoult. 

By  the  <:ourt :  CHAS.  P.  JAMES.  Justice.  Ac. 

True  copy.    Test:    R.  J.  MicKis,  Clerk,  &c.  .H-3 

A.  H.  Williams.  So'.lcitor 

THIS  IS  TO  GIVE  NO  1  ICE, 
That  the  subscriber,  of  Washington  (Tiiy,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  S|>ecial  Term  for  Orphans'  Court  business.  Let- 
ters Tesiamenuiry  on  the  personal  estate  of  Frank  L.  Falr- 
broilier,  Ijitn  of  the  Dlstrirt  of  (Columbia,  deceased. 

AH  persons  having  claims  acainst  the  said  deceased  are 
hereby    warned    to  exhibit   the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  9th    day  of 
Jenuary  next;  they  may  otherwise   by  law   be   excluded 
from  .all  benefit  of  the  »aid  estate. 
Given  under  mv  hand  thU  9ih  day  of  .fanuarv.  1^^. 
ALBERT  F.  FOX.  Ex'r. 
8-8* 9-JO  Y  Street 

IN   THE  SUPREME   COURT  OF  THE  DISTRICT  oT 
COLUMBIA,   holding  a   Special   Term  for  Orphans* 
Court  Business     January  16. 1880. 
In  the  matter  of  the  F^tate  of  .fohn  Sheridan. 
Application  for  Letters  of  Administration  on  the  estate 
of  John  Sheridan,  of  Caddo  .*<tatlon.  in  the  Indian  Terr'y. 
has  this  day  been  made  by  Will  A.  Coulter. 

All  persons  interested  are  hereby  notified  to  appear  In  this 
court  on  Friday,  the  13th  day  of  February  next,  at  11  o'clock 
a.  m.  to  show  cante  why  Letters  of  Administration  on  the 
estate  of  the  said  deceased  should  not  Issue  as  praved.  Pro- 
vided a  copy  of  this  order  be  published  once  a  week  for  three 
weeks,  In  the  Washington  Law  Reporter,  previous  to  the 
•aid  dVkj. 
'f  Test:  A.  WEBSTER,  Register  of  WilU. 
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THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  washlnctoa,  D.  O.,  hath  ob» 
tainnd  from  the  Supreme  Oonri  of  Um  District  of  Oolnm* 
bia.  holding  a  s}>eclal  term  for  Qrphant'  Oourt  bn»ln«iM. 
Letterfr  of  Administration  on  the  pertoiutl  estate  of  Benja- 
min L  Jackfon,  Lite  of  the  District  of  Oolnmbia,  deceased. 

All  persons  having  claims  airalust  the  said  deeeated  are 
hereby  warned  to  exhibit  the  same, with  thevoachers  there- 
of, to  the  subscriber,  at  or  before  the  16th  dajT  of  January 
next:  they  may  otherwise  bylawbeeseloded  ntnaall  beae- 
at  of  the  said  estate. 

Given  under  my  hand  this  16th  dar  of  Janaary,  ISMi 
3-3*  ELCJA  O.  JAOKSOlf . 


IN  THE  SITPREME  COURT  OP  THE  DISTBI0T  OF 
COLUMBIA,  holding  a  Special  Term  f6r  Probate  Bus* 
iness. 
Is  TUB  Mattkr  or  TRB  Estatb  qt  Joair  F.  Bbk/aiok, 

Dbcbahkd. 
Upon  consideration  of  the  petition  of  Qny  H.  Allen  and 
George  C.  B  Rcwan,  this  day  filed.  aTerrinir  that  the  tee- 
tatrr  above  named  was  at  the  time  of  his  death  domiciled  In 
the  District  of  Colurabia,and  praying  that  George  Tmesdell. 
the  executor  of  said  estate,  appointed  by  this  Court,  be  dir- 
ected to  forthwith  pay  to  them  their  respectire  legacies* 
under  the  will  of  said  John  F.  Benjamin,  dated  March  7, 
1877,  notwithstanding  the  contest  over  the  ralldity  of  said 
will  In  the  Courts  of  the  State  of  Missouri,  and  upon  the 
motion  of  A.  S.  Worthlngton,  the  solicitor  for  said  peti- 
tioners. It  Is  this  9th  day  of  Jannarr  IMU  ;  Ordered,  that 
theprayerof  said  petitioners  shall  be  granted  on  Friday, 
the  iQd  day  of  January,  18S0,  nnlees  cn|ise«to  theeontrary  be 
then  shown  to  the  04>nrt :  Provided  that  a  copy  of  this 
order  be  served  within  foar  days  from  this  date  npon  said 
Trnesdell,  or  his  solicitor,  upon  Robert  Ohristy.  Esq-r^^^**^ 
Itor  for  Joshua  M.  Ennis,  exeontor.  and  upon  R.  P.  Lowe» 
li:sq.,  solicitor  for  George  H.  Benjamin  ancl  others,  claiming 
to  be  heirs  of  «aid  John  F.  Benfamln ;  and  provided  also, 
that  a  copy  of  thi«  order  be  publuhed  in  the  Law  Beportar 
of  this  District,  twice  before  said  Vd  day  of  January. 
«-» JAME».  Juetlee,  ke. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT   OF 
Columbia,  Sitting  in  Equity,  January  6th  1880. 
Jos.  Ubilb  ) 

vs.  I    6888.    Eq«  Doe.  18. 

Mary  Sciiwokopf  «t  al.    ) 

The  trostee  In  thl»  ease  having  reported  that  on  the  84tli 
of  October,  1879.  he  sold  free  from  taxes,|the  following  part 
of  lot  9,  square  724,  Washington,  D  C.  beginning 80  feet  eaat 
from  the  sonthwest  corner  of  said  lot  and  thence  running 
east  18  feet  4  inches  by  a  depth  of  108  feet  ^  Inch,  to  Joseph 
Hile  for  the  sum  of  S«  cents  per  square  foot,  it  is.  thu  6tli 
day  of  January  A.  D.  Ib90,  ordered  that  said  sale  beoon* 
firmed  unless,  cause  to  the  contrary  be  shown  on  or  before 
the  first  Tuesday  in  February  next,  proTlded  a  copy  of  this 
order  be  published  as  required  by  the  rules  of  this  Court, 
And  it  is  further  ordered  that  this  cause  be  referred  to  the 
Auditor  of  this  Court  to  state  the  trustees  aooonnt,  aadaft«r 
ascertaining  the  nmount  of  taxes  due*  npon  said  real  estate 
at  the  time  of  said  sale^  to  report  distribution  of  the  balance 
of  the  proceeds  thereof. 

JAMR8,  Justice. 
True  copy.  Test t«a       B.  J.  Mnws,  Clerk,  kc 

INBANKRUPTCT. 
DiMrlet  </  Oohtmbta,  ««: 
At  Washington,  the  7th  day  of  January.  A.  D.  1880,  the 
undersigned  herebv  gives  notice  of  his  appointment  as  aa* 
stgnee  of  Henry  King,  Jr..  of  Washington.  D.  O.,  who  has 
been  adjndged  a  bankrupt  upon  his  pwn  petition,  by  the 
Stipr^-me  Court  of  said  District. 

M  L.  HOWSEB.  Assignee. 
J.  SATLES  BROWN, 
S.^  Register  in  Bankmptey. 

IN  BANKRUPTCY. 
DUtrUst  of  OolwmMet^  m: 
At  Washington.  D.  C,  the  80th  day  of  November,  A.  D. 
1879.  the  undersigned  hereby  gives  notice  of  his  appointment 
as  assignee  of  Herman  tteisenstein,  of  Washington.  D.  O., 
who  h-isbeen  adjudged  a  bankrupt,  npon  his  own  petition, 
by  the  Supreme  Oonrt  of  said  Ihstnot 
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81.  L.  HOWSER,  Assignee. 
J.  SATLES  BBOWN, 
Beglster  in  Bankruptcy. 


nANKRUPTCY  SALE 

On  Tnesday,  Febmary  17. 1880,  atHVelock  P.  M..  at  the 
office  of  the  Register  in  Bankruptcy,  at  theCity  Hall,  I  shall 
sell  at  Public  Auction,  the  following  named  Bankmptciy 
Asseu,  towit; 

One  Gold  Watch  and  Chain.    Terms  Gash. 
8-8  M.  L.  HOWSEB,  ▲•elgnet. 
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GEOllGE  B.  CORKHILL       -        -       Editor 
A.  H.  JACKSON       .     -      ASBOCIATE  Editor 


The  editorial  management  of  the  Law  Re- 
porter request  of  the  Profession  generally 
tnd  of  their  patrons  especially,  that  they  fur- 
nish this  joamal  syllabi  of  all  important  cases 
argued  by  them,  and  in  consideration  there- 
for, the  profession  shall  receive  ample  credit. 

The  management  is  desirous  of  establish- 
ing the  closest  relationship  between  the  Bar 
and  the  Reporter,  and  intend  to  make  it  the 
true  friend  and  faithful  representative  of  the 
profession  throughout  the  country,  and  parti- 
cularly of  those  amongst  whom  it  is  our  for- 
tune to  live  and  labor. 


.    TAlBafe1«  IdMidM  ltael«r«d  Salable. 

The  Acting  Commissioner  of  the  General 
Land  Office  has  canceled  certain  selections  of 
land  in  the  apper  peninsula  of  Michigan  made 
by  the  Portage  Lake  db  Lake  Superior  Ship 
Canal  Co.,  not  required  in  satisfaction  of  the 
grant,  and  pursuant  to  instructions  from  the 
Secretary  of  the  Interior  has  directed  the  dis- 
Mct  officers  at  Marquette  to  restore  the  same 
to  market,  after  the  expiration  of  ninety  days 
from  the  17th  ultimo.  During  the  period 
named  any  persons  who  may  have  settled 
upon  and  improved  any  of  said  lands  prior  to 
the  date  of  said  notice,  with  6ona  flde  intent 
to  appropriate  the  same  to  their  own  use  under 
the  homestead  and  pre-emption  laws,  will, 
opon  furnishing  to  the  said  district  officers 
satisfactory  proof  of  such  residence,  be  per- 
mitted to  make  entry  at  any  time  prior  to  the 
expiration  of  the  ninety  days.  Thereafter 
no  preference  right  by  virtue  of  any  settle- 
ment will  be  recognized,  but  all  of  the  remain- 
ing vacant  tracts  will  become  subject  to  entry 
at  f  1.25  per  acre.  The  lands  referred  to  have 
been  withdrawn  for  several  years  and  have 
become  very  valuable.  Entries  heretofore 
permitted  in  good  faith  upon  any  of  the  tracts 
will  be  allowed  t6  remain. 


The  Defence  ef  the  Paaper  Criminals  of  the  Dis- 
triet  of  Colambia. 

As  every  one  knows,  an  attorney  is  an  offi- 
cer of  the  court  and  must  obey  the  orders 
thereof. 

The  Constitution  guarantees  to  every  of- 
fender a  fair  and  impartial  trial,  and  this  they 
cannot  have  without  the  assistance  of  counsel. 
The  courts  have  and  exercise  the  power  of  as^ 
signing  counsel  to  defend  the  paaper  criminals. 

Many  States  of  the  Union  have  made  pro- 
vision for  the  compensation  of  attorneys  as- 
signed to  defend  the  pauper  criminals  thereof. 
In  the  District  of  Columbia  no  such  provision 
is  made.  This  may  be  because  the  District 
is  the  ward  of  all  the  States,  and  existing 
under  that  terrible  curse,  "what  is  every 
body's  business  is  nobody's  business.''  As- 
signed counsel  get  no  pay  in  this  District, 
because  Uncle  Sam  happens  to  be  the  pay* 
master  here.  He  pays  the  judges,  the  district 
attorney,  the  marshal,  the  jury,  the  witnesses 
and  the  jailor,  every  body ;  then  by  what  right 
does  the  Government  require  an  attorney  to 
perform  this  labor  without  compensation? 
Within  the  last  two  years  there  have  been  at 
least  two  cases  where  counsel  labored  days 
and  weeks  and  received  no  pay.  And  scarcely 
a  day  passes  that  the  time,  talent  and  health 
of  attorneys — health  because  the  criminal 
court  is  not  a  most  desirable  locality — 
are  not  sacrificed  by  assignment  of  the 
court  in  the  defense  of  the  criminal  wards  of 
the  United  States  in  the  District  of  Columbia, 
and  the  Government  has  no  more  right  to 
make  this  requirement  than  it  has  to  go  to  the 
stores  of  the  city  and  take  therefrom  supplies 
upon  which  to  subsist  its  criminals.  The 
Constitution  guarantees  a  fair  and  impartial 
trial  to  all  criminals,  then  let  the  Government 
fulfil  its  part  of  this  solemn  covenant  by  pro- 
viding means  for  the  payment  of  counsel  to 
conduct  the  defense  of  these  unfortunate  wards 
of  the  United  States,  as  it  is  well  known  that 
a  lawyer  can  do  his  duty  much  better,  with  a 
retainer  in  his  pocket,  or  at  least  a  certain  fee 
when  his  labor  is  performed,  than  with  no  such 
prospect  before  him.  The  laborer  is  worthy 
of  his  hire,  and  especially  the  laborer  who  is 
required  by  the  court  to  defend  Government 
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pauper  criminals.  Congress  should  place  at 
the  disposal  of  the  court  of  this  District,  or 
ihe  Attorney  General,  or  some  other  officer, 

a  fund  for  this  purpose. 

•  ^•^» 

CoDseqnential  Dana/ces. 

Trespass  vi  tt  armis,  or  Trespass  on  the  Case. 

The  form  of  action  to  be  brought,  is  often 
the  most  difficulty  question  to  be  decided  by 
the  attorney  in  this  class  of  litigation,  wheth- 
erTrcspass  viet  armxSy  or  Trespass  on  the  Case, 
Hence,  the  boundaries  or  sectional  lines  di- 
viding these  actions  grow  into  vast  import- 
ance to  the  professional  man ;~  and  the  author 
or  writer,  or  publicist,  who  aids  the  attorney 
by  a  safe  bridge  across  this  technical  canon 
in  the  classification  of  actions,  becomes  the 
friend  of  the  attorney ;  and  no  more  of  the  at- 
torney than  of  the  bench  and  the  litigant. 
The  positive  distinction  between  actions  for 
damages  for  Trespass  vi  et  ai*mis^  and  of  ac- 
tions for  damf^es  for  Trespass  on  the  Case, 
is  a  question  of  great  magnitude  to  all  parties, 
court  and  litigants.  If  necessary  to  define 
this  difference  in  as  few  words  as  possible,  it 
might  be.  said,  that  where  the  damage  be  direct 
and  immediate,  the  action  should  ba  Trespass 
Vi  et  armis,  but  where  the  damage  is  removed, 
be  it  ever  so  little,  from  the  direct  and  immed- 
iate it  becomes  consequential,  and  the  action 
should  be  Trespass  on  the  Case.  Still,  a  party 
has  his  election,  whether  he  will  bring  Case 
or  Trespass. 

Where  a  direct  injury  results  from  an  act, 
and  also  consequential  damages  ensue,  the 
injured  party  may  exercise  his  discretion.  See 
McAllister  v.  Hammond,  6  Cowen,  842. 

An  American  sailor  declared  against  his 
captain,  in  a  foreign  port,  that  he  was  forci- 
bly placed  on  board  a  French  ship,  and  that 
by  reason  of  being  conveyed  under  French 
colors,  he  was  captured  by  an  English  ship, 
and  being  on  board  was  treated  as  an  enemy ; 
France  and  Great  Britain  then  being  at  war, 
and  by  imprisonment  was  greatly  damnified. 
The  courts  have  held  in  numerous  cases  of 
this  character  that  case  was  the  proper  action. 
Wickliff  V.  Saunders,  6  Monroe,  296 ;  Cotteral 
V.  Cummins,  6  S.  &  E.,  548 ;  Shaver  v.  White, 
6  Monf.,  118. 


"  Physical  force,  however  slight  against  the 
person  or  possession  of  another  is  in  itself, 
and  essentially  without  regard  to  the  motive, 
unlawful,  and  is  the  gist  or  gravamen  of  the 
action  of  Trespass  vi  et  armis.  The  criterion 
of  trespass  is  force  directly  applied."  Smith 
V.  Rutherford,  2  Serg.  &  Rawle,  868.  Essen- 
tially, there  is  great  difference  between  the 
two  actions,  but  the  choice  between  them  may 
oftien  be  determined  by  the  nature  and  extent 
of  the  damage  for  which  compensation  is 
sought. 

*'  If  the  act  of  force  itself  be  made  the  gist 
of  the  action,  *  *  *  if  trespass  be  brought, 
no  more  can  be  recovered  than  the  equivalent 
which  the  act  in  itself  at  once  was ;  or  in  other 
words,  the  damage  involved  in  the  act  at  the 
time  of  its  taking  place,  though  perhaps  sub- 
sequently developed,  •  immediate  or  obviously 
probable  consequences.*  "  Avery  v.  Ray  et  al., 

I  Mass.,  12 ;  Burdick  v.  Worrall,  4  Barb.  S. 
C,  597,  598.  If  the  compensation  is  sought 
for  an  indefinite  damage  entirely  collateral^ 
the  fraudulent  conduct  of  the  defendant  on 
the  whole  case  must  be  made  the  ground  of 
action ;  that  is,  the  action  must  be  case.  If 
there  be  force,  but  not  negligence,  that  is,  if 
the  force  be  wilful,  trespass  is  the  only  remedy. 

If  there  be  force  and  also  negligence,  that 
is,  if  the  injury  proceed  from  the  negligence, 
the  force  may  be  made  the  gravamen  of  the 
action,  and  thus  it  must  be  trespass.  Guible 
V.  Swan,  19  Johns.,  38.  Or  the  negligence 
may  be  made  the  gist,  and  then  it  must  be 
case ;  and  this  is  the  point  decided  in  Wil- 
liams  V.  Holland ;  Bliss  v.  Campbell,  14  Johns., 
432;  Johnson  v.  Castleman  &,  Ormsby,  2 
Dana,  (Ky.),  377.  Where  the  injury  is  im- 
mediate and  direct,  and  attributable  to  the 
defendant's  negligence  trespass  and  case  are 
resorted  to  as  concurrent  remedies.  Schuer 
V.  Veeder,  7  Blackf.,  342. 

In  several  States  of  the  Union  it  has  b^n 
decided  that  under  such  circumstances,  tres- 
pass is  the  proper  action.    Barnes  v.  Hurd, 

II  Mass.,  57;  1  Smith's  L.  Cases,  478,  4 
Amer.  ed.,  n.  by  Wallace;  Gates  et  al.  v. 
Miles,  3  Conn.,  64. 

The  aggregated  cases  from  the  Year  Book. 
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21  H.  7,  28,  tx>  the  present  seem  to  calminate 
in  this,  that  if  the  ••  injary  be  done  by  the 
party  himself  at  the  time,  or  he  be  the  tmme- 
diaie  cause  of  it,  though  it  happen  accidentally, 
or  bj  misfortune,  yet  he  is  answerable  in  tres- 
pass." Leame  v.  Bray,  3  East..  600 ;  Case  v. 
Marsh,  1  Ohio,  841 ;  McFarland  v.  Smith, 
Walker,  172. 

The  cases  illustrative  of  the  difference  be- 
tween these  actions  are  numerous  and  too  ex- 
tensive for  an  article  of  this  character,  but 
Lawrence,  J.,  makes  the  distinction  most  plain 
and  comprehensive  as  follows :  "  In  actions  of 
trespass  the  distinction  has  not  turned  either 
on  the  lawfulness  of  the  act  whence  the  injury 
happened  or  the  design  of  the  party  doing  it 
to  commit  an  injury ;  but,  as  mentioned  by 
Blackstone,  J.,  in  the  case  of  Scott  v.  Shep- 
herd, on  the  difference  between  injuries  direct 
nd.  immediate^  or  mediate  and  consequential, 
m  the  one  instance,  the  remedy  is  trespass, 
in  the  other  case**    8  East.,  601. 

The  words  contra  pacem  appear  alono  to 
universally  distinguish  trespass  from  case,  for 
in  case,  where  the  causa  causaus  or  original 
cause  of  injury  is  forcible,  the  words  vi  et 
armis  may  be  used  descriptively  and  by  way 
of  inducement.  Woodward  v.  Walton,  2  N. 
R.,  476.  Where  a  belligerent  cruiser  chased 
a  neutral  vessel,  supposing  her  to  be  an  ene- 
my, or  for  the  purpose  of  search,  and  in  com- 
ing np  with  her,  through  negligence  and  not 
wilfully,  run  foul  of  the  neutral  vessel,  which 
had  hove  to  during  the  night,  by  which  she 
was  sunk  and  lost,  an  action  of  Trespass  vi 
«t  armis  was  held  to  lie,  the  act  being  the  m- 
nediate  and  direct  cause  of  the  injury.  Per- 
ciral  V.  Hickey,  18  Johns.  Rep.,  257.  The 
opinion  of  the  court  in  the  above  case  will  be 
foond  most  instructive  upon  the  prevailing 
distinction  between  Trespiiss  vi  et  armis  and 
Trespass  on  the  case,  however,  the  decision 
U  considered  questionable  so  far  as  it  goes  to 
establish  concurrent  jurisdiction  in  such  a 
case  between  a  court  of  common  law  and  the 
admiralty  court. 

J.  H.  Raymond,  attorney,  of  Chicago,  is  at 
Wonnley*s.  Mr.  R.,  visits  Washington  on 
professional  business. 


Snpreme  Conrt  District  sf  Cslniibia. 

The  Court  in  General  Term  on  Monday 
last,  affirmed  the  judgment  of  the  Circuit 
Court,  in  the  case  of  Frederick  Lehman  against 
the  Pullman  Palace  Car  Co.  The  plaintiff  sued 
for  $10,000  damages  for  injuries  received 
through  the  failure  of  the  defendants  to  pro* 
vide  a  sleeper  on  the  10  P.  M.  train  to  New 
York  on  the  Baltimore  &  Potomac  railroad. 
He  recovered  $300,  ^and  the  defendants  ap- 
pealed on  the  ground  that  the  suit  should  have 
been  against  the  railroad  company,  who  had 
control  of  the  cars.  The  court  held  that  the 
two  companies  were  virtually  in  partnership 
and  equally  liable.  It  had  also  been  claimed 
by  the  defense  that  Lehman  should  have  gone 
home  when  he  found  no  car.  Judge  Cox  held 
that  the  company's  servants'  assurance  that 
a  sleeper  would  be  attached  was  sufficient 
reason  for  his  taking  the  train.  This  decis- 
ion will  carry  costs  against  the  company. 

The  case  of  Luchs  v.  Connecticut  Mutual 
Life  Insurance  Company  was  decided  in  the 
court  in  general  term  on  the  26th  inst.  This 
was  an  action  by  Leopold  Luchs  upon  a  polioy 
of  insurance  for  $5,000  upon  the  life  of  his 
partner,  Levi  Dillinberg.  The  verdict  in  the 
Circuit  Court  was  for  the  full  amount  of  the 
policy,  and  the  company  took  the  case  to  the 
general  term  on  exceptions.  Justice  tiagner 
delivered  the  opinion  of  the  Court,  and  affirms 
the  judgment  below.  The  points  decided 
were :  First — That  the  promise  to  pay  "  to 
the  assured  "  was  a  promise  to  pay  to  Luchs 
and  not  to  the  man  whose  life  was  insured. 
Second — That  if  Dillenberg  owed  Luchs  mon- 
ey, and  in  settlement  of  the  debt  tookjdut  the 
policy  in  Luchs'  name  and  agreed  to  pay  the 
premiums,  it  was  not  a  wagering  policy,  and 
was  therefore  good  in  law.  Third — ^That  if  an 
insurance  company  accepts  an  application 
some  of  the  questions  in  which  are  unanswered, 
it  waives  the  right  toihe  information  called  for 
by  such  question .  Fourth. — That  if  a  j  udge  is 
requested  by  oeunsel  to  give  a  series  of  in- 
structions and  the  court  refuses  to  give  the  . 
whole  series,  and  a  general  exception  to  such 
refusal  is  taken,  the  exception  fails  if  any  one 
of  the  Instructions  was  bad  in  law.  Messrs. 
Worthington  and  Heald  appeared  for  the 
plaintiff,  and  Colonel  Totten  for  the  defend- 
ants. 

Mr.  Justice  Cox  delivered  'the  opinion  of 
the  Court  in  Banc,  on  Monday  last,  in  the  case 
of  J.  M.  W.  Stone,  the  wife  murderer,  over- 
ruling the  motion  for  a  new  trial  on  excep- 
tions. These  were  to  the  refusal  of  the  court 
to  excuse  a  juror  on  the  ground  that  he  had 
expressed  an  opinion,  though  claiming  to  be 
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able  to  render  an  anbiassed  verdict,  and  to  the 
exclusion  of  certain  testimony  as  to  Stone's 
insanity.  The  court  held  that  the  case  of 
Reynolds  v.  United  States  covered  the  first 
objection,  and  McNaughton  for  killing  Drum- 
mond  the  second.  Mn  Browne  called  the  at- 
tention of  the  court  to  the  order  of  Justice 
Hagner  postponing  the  execution,  which  was 
fixed  for  December  19,  and  said  that  accord- 
ing to  it  Stone  would  have  to  be  hung  on  Sat- 
urday. He  did  not  think  it  was  regular,  as 
the  statute  provided  for  time  to  be  granted 
for  an  appeal  extending  to  "  thirty  days  after 
the  next  term'  of  the  court,"  which  he  inter- 
preted to  mean  the  Criminal  Court,  while  the 
order  took  it  to  be  the  last  term  of  thp  court 
in  banc.    The  order  provides  that  the  sus- 

'  pension  of  sentence  should  not  "  exceed  the 
term  of  thirty  days  after  the  adjournment  of 
the  present  general  term."  Tiiis,  it  is  held,  is 
far  too  indefinite  and  does  not  give  the  time 
to    the   accused  contemplated   by  the  law. 

X  Section  845  of  the  Revised  Statutes  is  the 
one  referring  to  the  matter,  and  it  says 
"thirty  days  after  the  term  of  the  court." 
This,  as  claimed  by  the  defense,  would  mean 
thirty  days  from  March  80,  when  the  present 
(December)  term  of  the  Criminal  Court  ends. 


What  eonstltotes  Manamission— Inheritance  of 
Property. 

The  case  of  E.  T.  and  J.  M.  Worthington, 
administrators  of  Elisha  Worthington,  against 
Martha  W.  Mason,  an  appeal  from  the  Cir- 
cuit Court  of  the  eastern  Arkansas  district, 
in  which  the  present  defendant  recovered  a 
verdict  for  $12,000,  was  decided  in  the 
United-States  Supreme  Court  Monday  last,  by 
an  opinion  delivered  by  Mr.  Justice  Miller,  af- 
firming that  result.  Elisha  Worthington  was 
an  Arkansas  planter  and  died  in  1873,  leav- 
ing $500,000.  Martha  Mason  was  his  daugh- 
ter by  a  slave  woman,  and  was  treated  by 
him  with  great  consideration,  and  was  sent  in 
1858  to  Oberlin  College,  Ohio,  where  she  re- 
ceived a  good  education,  and*  afterwards  vol- 
untarily returned  to  her  father  and  former 
owner.  She  then  was  placed  in  almost  com- 
plete control  of  his  business  affairs  and  house- 
hold, and  was  to  have  been  provided  for  hand- 
somely in  his  will,  but  he  died  before  making 
one.  A  suit  was  therefore  entered  against 
the  administrators,  claiming  $100,000  for  her 
services  for  thirteen  years.  Gen.  Albert  Pike 
appeared  for  the  plaintiff  and  Senator  Garland 
for  the  defendants.  The  latter  excepted  to 
the  charge  to  the  jury  that  when  Col.  Worth- 
ington  voluntarily  took  the  plaintiff  into  the 
State  of  Ohio  and  placed  her  there  at  school, 
the  constitution  and  laws  of  that  State  im- 


mediately dissolved  the  relation  of  master  and 
slave  previously  existing  between  Col.  Worth- 
ington and  the  plaintiff,  and  the  plaintiff  be- 
came a  free  woman,  and  could  never  there- 
after be  claimed  or  held  as  his  slave  in  virtue 
of  his  previous  ownership  of  her  on  her  return 
from  Ohio.  It  was  further  claimed  by  the  de- 
fense that  her  manumission  could  only  date 
from  the  repeal  or  abrogation  of  the  law  of 
Arkansas  recognizing  slavery,  where  she  was 
a  resident  at  the  time,  and  that  under  the  law 
of  slavery  existing  there  no  right  of  family, 
heirship,  connection,  descent  or  distribution 
could  exist,  and  any  subsequent  manumission 
or  emancipation  under  any  law  could  not  con- 
fer upon  any  slave  any  such  right.  The  court 
held  that  the  Ohio  visit  freed  the  slave,  and 
that  the  exception  having  been  taken  to  the 
whole  charge,  and  portions  at  least  of  it  being 
correct,  made  the  appeal  fail.  It  was  further 
held  that  the  record,  containing  only  the 
opinion  of  the  court  below  and  assignment  of 
errors,  necessarily  disclosed  no  error  which  this 
court  could  recognize. 


Book  Notices. 


The  Justices'  Manual  of  Statute,  Judi- 
cial and  Elementary  Law.  By  Chables  S. 
BuNDT,  of  the  Washington  Bar.  Printed  at 
the  Law  Reporter  Office.  For  sale  at  Mor- 
rison's Bookstore.    Price,  f  4.00. 

This  is  a  handsomely  bound  book,  in  law 
sheep,  of  500  pages,  containing  the  laws, 
statutes,  and  decisions  applicable  to  Justices 
of  the  Peace,  together  with  all  of  the  forms 
in  use  in  this  District ;  forming  a  convenient 
and  reliable  manual  of  practice  for  lawyers, 
notaries  public,  commissioners  and  business 
men  generally. 

Mr.  Bundy  has  displayed  much  skill  and 
ability  in  the  collection  and  arrangement  of 
the  matter  contained  in  this  volume,  and  has 
supplied  a  need  long  felt  by  the  profession 
and  business  men  generally. 

PRrNCiPLES  OF  Criminal  Law. — ^A  concise 
Exposition  of  the  Nature  of  Crime,  and  the 
Law  of  Criminal  Procedure.  By  Seymour  F. 
Harris,  B.  C.  L.,  M.  A.  With  Additions  and 
Notes,  adapting  it  to  the  American  Law.  By 
Hon.  M.  F.  Force.  8vo.  Price,  f4.00  net 
Robert  Clarke  &  Co.,  Publishers,  Cincinnati,0. 

This  work  is  a  lucid  exposition  of  the  sub- 
ject for  the  profession.  As  a  text-book  for 
law-schools,  it  will  prove  a  most  useful  hand- 
book. It  gives  in  a  concise  form,  just  what 
the  student  needs  to  learn.  Both  the  author 
and  the  editor  are  men  of  learning  and  ability, 
and,  by  their  experience,  they  are  peculiarly 
qualified  to  appreciate  the  wants  of  students. 
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The  practitioner  will  here  find  the  definitions 
of  crimes  clearly  stated. 

We  have  received  the  first  number  of  the 
Souihem  Law  Journal  and  Reporter,  to  be  pub- 
lished monthly,  simultaneonsly,  at  Nashville 
and  Mbntc^omery.  It  is  a  fusion  of  the  South- 
ern Law  Journal,  formerly  published  at  Tus- 
caloosa, and  the  Legal  Reporter,  formerly  pub- 
lished at  Nashville.  Its  contents  are  varied 
and  interesting,  including  articles  on  the 
Roman  Bar  and  Polling  the  Jury,  and  the  ad 
dress  by  Mr.  Bragg,  President  of  the  State 
Bar  Association ;  also  well-selected  cases  in 
fall,  and  well-prepared  abstracts  of  decis- 
ions. 

The  Testamentaby  Law,  and  the  Law 
OF  Inheritances  and  Appeentices  in  Maby- 
LAXD,  with  an  ap|>endix  of  Forms  and  an  In- 
dex ;  By  Edward  Otis  Hinkley.  Published 
by  J.  Murphy  <&  Co.,  Baltimore,  Md.  Price,  $8. 

The  above  is  a  book  of  784  pages,  bound 
in  the  best  law  bindipg,  and  contains  all  the 
iStatutes  of  the  State  in  full,  and  reference  to 
ail  the  important  cases  in  the  Court  of  Appeals 
on  the  subjects  of  which  it  professes  to  treat ; 
being  a  complete  digest  of  all  the  Law  on 
those  subjects,  both  Legislative  and  Judicial. 

Its  ase  to  Judges  of  the  Orphans'  Courts, 
Registers  of  Wills,  Lawyers,  Executors,  Guar- 
dians, Creditors,  and  all  who  have  any  busi- 
ness to  settle  with  estates  of  deceased  persons, 
is  such  that  they  will  hardly  fail  to  find 
everything  they  need,  so  far  as  the  law  or  de- 
cisions in  Maryland  control ;  and  for  ascer- 
taining what  those  laws  and  decisions  are, 
there  will  be  scarcely  any  need  ef  any  other 
book. 

The  subject  is  divided  into  eight  general 
heads  or  parts,  viz :  Part  I.  Who  may  make 
Wills ;  II.  Form,  Time  and  Place  of  making 
Wills;  Iir.  Contents  of  Wills;  IV.  Rights  of 
Administration;  V.  Settlement  of  Estates; 
VL  Guardians  and  Wards ;  VII.  Suits,  &c. ; 
VIII.  Apprentices  and  Miscellaneous. 

These  parts  are  subdivided  into  chapters 
and  sections,  each  chapter  having  an  analysis 
of  its  contents  prefixed,  showing  the  section 
m  which  any  subject  treated  of  may  be  found. 

Mr.  Hinkley,  the  author,  is  well  known  as 
a  careful  and  accurate  law  writer,  as  well  as 
a  practitioner  of  large  experience,  and  is  es- 
pecially well  qualified  to  treat  this  branch  of 
the  law. 

Messrs.  Murphy  &  Co.  have  just  issued  the 
Revised  Code  of  the  Public  General  Law|  of 
Maryland,  as  legalized  by  the  General  Assem- 
bly of  that  Stotc  in  1878. 

Tins  work  is  complete  in  one  volume  of 
1100  pages  rojftl  8vo.,  printed  and  bound  in 


the  very  best  style.  Price,  $10;  interleaved, 
$12. 

The  plan  of  the  Revised  Code  is  that  all  the 
laws  on  any  subject  should  be  brought  to- 
gether, so  that  it  is  possible  to  acquire  a  sys- 
tematic and  accurate  knowledge  of  the  statutes. 
The  natural  arrangement  is  as  follows : 

Political,  embracing  all  the  law  relating  to 
the  State,  the  Elective  Franchise,  Executive 
and  Legislative  Departments,  Revenue,  Edu- 
cation, etc.  iJommercial,  embracing  Partner- 
ship, Agency,  Bills  of  Exchange  and  Promis- 
sory Notes;  Corporations,  Etc.  Property. 
embracing  the  acquisition,  enjoyment  and 
alienation  thereof.  Deeds,  Wills,  Inheritance, 
Etc.  Personal  Relations,  Husband  and  Wife, 
ParenJ  and  Child,  Guardian  and  Ward,  Master 
and  Servant,  Etc.  Remedies,  Courts,  Actions 
at  Law,  Proceedings  in  Equity,  Special  Reme- 
dies, Etc.  Penal,  Crimes  and  Punishments, 
and  Criminal  Procedure. 

These  divisions  carefully  elaborated,  have 
been  the  frameworic  about  which  the  statutes 
have  been  arranged. 

Persons  desiring  either  of  the  above  works, 
can  leave  their  orders  at  the  Law  Repobter 
ofiSce,  and  they  will  be  promptly  filled,  at  the 
publishers'  prices. 

Le|;al  Persoaals. 

Hon.  J.  L.  Morrison,  of  St.  Louis,  is  quar- 
tered at  Willard's,  and  visits  this  city  on 
business  connected  with  Court  and  the  De- 
partments. 

Ex-Gov.  Joel  Parker,  of  New  Jersey,  is 
at  Willard's  Hotel.  Gov.  P.  visits  Washing- 
ton on  professional  business. 

Hon.  Chauncet  Shaffer,  of  New  York 
city,  was  in  the  capital  during  the  past  week 
on  legal  business. 

Mr.  C.  G.  Patterson,  attorney,  at  150 
Broadway,  New  York,  visited  Washington 
last  week  on  professional  business. 


A  prisoner  was  arraigned  for  some  offense 
against  the  criminal  laws  of  the  State,  who 
stated  that  he  was  not  able  to  have  a  lawyer. 
The  court  told  him  to  select  one  of  a  number 
of  young  lawyers  present  to*represent  him, 
and  that  he  would  appoint  the  one  he  selected 
to  defend  him.  He  contemptuously  surveyed 
the  group  of  legal  tyros,  and  remarked  that  he 
preferred  to  plead  guilty  at  once  than  be  em- 
barrassed with  such  counsel.  This  provoked 
a  ripple  of  laughter  from  the  bystanders,  at 
the  expense  of  the  ignored  lawyers.  The 
court  gave  the  prisoner  the  full  term.  There- 
upon the  lawyers  laughed,  and  "  honors  were 
easy." 
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liiitiid  States  Supreme  ({ourt. 


K«pairiuuit  Coodi'tlona  In  a  D«td. 

No.  49  — OoTOBBB  Term.  1879. 

David  A.  Cowkll,  JPlaintiff  in  Error. 

V. 

The  Colorado  Springs  Company. 

1.  A  condition  in  a  deed  oonveyinit  land  tliHt  in* 
toxicatiiig  liquors  t>hall  never  he  manufactored, 
sold,  or  otherwise  disposed  of  a's  a  l)evera^  in  anv 
place  of  public  resorc  on  the  premises;  and  that  if 
this  condition  bebrolien  by  the  grantee,  his  as- 
signs, i»r  legal  representatives,  the  deed  fihall  be- 
cnme  null  and  void,  and  the  title  to  the  premises 
shall  revert  to  the  grantor,  is  not  repugnant  to 
the  estate  granted,  nor  is  it  unlawful  or  against 
public  policy. 

2.  Upon  breach  of  the  condition  the  grantor  liad 
a  right  to  treat  the  estate  as  having  reverted  and 
bring  ejectment  for  the  premises,  without  pre- 
vious entry  upon  them  or  demand  for  their  pos- 

.  session,  such  entrv  or  demand  being  unnecessary 
under  a  statute  of  Colorado,  where  the  premises 
are  situated. 

3.  When  a  patent  for  land,  issued  by  the  United 
States,  ndds  to  the  name  of  the  patentee  tlie 
word  '*  trustee  "  without  mention  of  any  tru-ts 
upon  which  he  is  to  hold  the  property,  such  ad- 
dition does  not  prevent  the  legal  title  from  pas- 
sing by  the  patentee's  conveyance.  If  any  trust 
be  In  fact  created,  it  Is  for  the  ceaiui  que  trusty 
and  no  one  else,  to  complain  of  the  patentee's 
action. 

4.  By  the  general  comity  which,  in  the  absence  of 
positive  direction  to  the  contrary,  obtains  through 
the  States  and  'i'erritorles  of  the  United  States, 
oor  porationa  created  in  one  State  or  Territory 

arepermltted  to  carry  on  any  lawful  business  in 

another  State  and  Territory,  and  to  acquire, 

hold,  and  transfer  property  there  equally  as  in- 
.    dividuals. 

6.  When  a  corporation  is  authorized  by  statute  to 
L  hold  real  property  necessary  to  enable  it  to  carry 

on  its  buJ^iness,  the  inquiry  whether  any  par- 
'  tlcular  real  property  is  necessary  for  that  bus- 
'  iness  is  a  matter  between  the  government  of  the 
^  State  and  the  corporation,  and  is  no  concern  of 
'  third  parties.  ,  ,      ,  ,  ,      ^ 

6.  When  a  grantee  of  land  from  a  corporation  by 

a  deed,  which  contains  a  condition  tliat  if  he 
>■  manufactures  or  sells  intoxieating  liquors,  to  be 
'  used  as  a  beverage,  at  any  place  of  public  resort 
IT  on  the  premises,  the  title  shall  revert  to  his 

grantor,  goes  into  possession  of  the  land  under 
'  the  deed,  lie  is  estopped,  when  sued  by  the  gran-' 
[  tor  for  the  premises,  upon  breach  of  the  condition, 

from  denxing  the  corporate  existence  of  hit 
.  grantor,  or  the  validity  of  the  title  conveyed  by 

its  deed. 
In  Error  to  the  Supreme  Court  of  the  Territory 
of  Colorado.    . 

Mr.  Justice  Field  delivered  the  opinion  of 
the  Court : 

In  May,  1878,  the  plaintiff  in  the  court  be- 
low, the  Colorado  Springs  Company,  sold  and 
conveyed  to  the  defendant,  Cowell,  two  par* 


eels  of  lands,  situated  in  the  town  of  Colorado 
Springs,  in  the  then  territory  of  Colorado. 
The  deed  of  conveyance  stated  that  the  con- 
sideration of  its  execution  was  two  hundred 
and  fifty  dollars,  and  an  agreement  between 
the  parties  that  intoxicating  liquors  Aiould 
never  be  manufactured,  sold  or  otherwise  dis- 
posed of  as  a  beverage  in  any  place  of  public 
resort  on  the  premises.  And  it  was  expressly 
declared  that  in  case  this  condition  was  broken 
by  the  grantee,  his  assigns  or  legal  represen- 
tatives, the  deed  should  become  null  and  void 
and  the  title  to  the  premises  conveyed  should 
revert  to  the  grantor ;  and  that  the  grantee  in 
accepting  the  deed  agreed  to  this  condition. 
The  defendant  went  into  possession  of  the 
premifes  under  the  deed,  and  soon  afterwards 
opened  a  billiard  saloon  in  a  building  thereon, 
which  became  a  place  of  public  resort,  where 
he  sold  and  disposed  of  intoxicating  liquors 
as  a  beverage.  The  grantor  thereupon  brought 
the  present  action  of  ejectment  for  the  pos- 
session of  the  premises,  «the  title  to  which  it 
claimed  had  reverted  to  it  upon  breach  of  the 
condition  contained  in  its  deed ;  and  it  re- 
covered Judgment.  It  does  not  appear  that 
the  company  had  made  any  prcviouse  entry 
upon  the  premises  or  any  demand  for  their 
possession. 

The  principal  questions,  therefore,  for  oar 
determination,  are  the  validity  of  the  condi- 
tion, and,  on  its  breach,  the  right  of  the  plain- 
tiff to  maintain  the  action  without  previous 
entry  or  demand  of  possession. 

The  validity  of  the  condition  is  assailed  by 
the  defendant  as  repugnant  to  the  estate  con- 
veyed. His  contention  is,  that  as  the  grant- 
ing words  of  the  deed  purport  to  transfer  the 
land,  and  the  entire  interest  of  the  company 
therein,  be  took  the  property  in  absolute  owner- 
ship, with  liberty  to  use  it  in  any  lawful  man* 
ner  which  he  might  choose.  With  such  use 
the  condition  is  inconsistent,  and  he,  there- 
fore, insists  that  it  is  repugnant  to  the  estate 
granted.  But  the  answer  is,  that  the  owner  of 
property  has  a  right  to  dispose  of  it  with  a 
limited  restriction  on  its  use,  however  much 
the  restriction  may  effect  the  value  or  the  na- 
ture of  the  estate.  Repugnant  conditions  are 
those  which  tend  to  the  utter  subversion  of  the 
estate,  such  as  prohibit  entirely  the  alienation 
or  use  of  the  property.  Conditions  which 
prohibit  its  alienation  to  particular  persons 
or  for  a  limited  period,  or  its  subjection  to 
particular  uses  are  not  subversive  of  the  estate ; 
they  do  not  destroy  or  limit  its  alienable  or  in*> 
heritable  character.  Sheppard's  Touchstone, 
129,  181,  The  reports  are  full  of  cases  where 
conditions  imposing  restrictions  upon  the  usea 
to  which  property  conveyed  \n  fee  ma^  b^ 
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subjected  have  been  upheld.  In  this  way 
slaughter-houses,  soap-factories,  distilleries, 
Rvery-stables,  tanneries  and  machine-shops 
have,  in  a  multitude  of  instances,  been  ex- 
cluded from  particular  localities,  which  thus 
freed  from  unpleasant  sights,  noxious  vapors 
or  disturbing  noises,  have  becom'e  desirable  as 
places  for  residences  of  families.  To  hold 
that  conditions  for  their  exclusion  from  prem- 
ises conveyed  are  inoperative,  would  defeat 
numerous  arrangements  in  our  large  cities  fcA* 
the  health  and  comfort  of  whole  neighborhoods. 
The  condition  in  the  deed  of  the  plaintiff 
against  the  manufacture  or  the  sale  of  intoxi- 
cating liquors,  as  a  beverage,  at  any  place  of 
public  resort  on  the  premises,  was  not  subver- 
sive of  the  estate  conveyed.  It  left  the  estate 
alienable  and  inheritable,  and  free  to  be 
subjected  to  other  uses.  It  was  not  unlawful 
nor  against  public  policy,  but,  on  the  contrarj', 
it  was  imposed  in  the  interest  of  public  health 
and  morality. 

A  condition  in  a  deed,  not  materially  dif- 
ferent from  that  under  consideration  here,  was 
held  valid  and  not  repugnant  to  the  grant  by 
the  Court  of  Appeals  of  New  York,  in  Plumb 
T.  Tnbbs,  41  N.  Y.,  442.  And  a  similar  con- 
dition was  held  by  the  Supreme  Court  of  Kan- 
sas to  be  a  valid  condition  subsequent,  upon 
the  continued  observance  of  which  the  estate 
convejed  depended.  14  Kansas,  61 ;  see,  also. 
Doe  V.  Keeling,  1  Maule  &  Selwyn,  95,  and 
Gray  v.  Blanchard,  8  Pick.,  288. 

We  have  no  doubt  that  the  condition  in  the 
deed  to  the  defendant  here  is  valid  and  not 
repugnant  to  the  estate  conveyed.  It  is  a 
condition  subsequent,  and  upon  its  breach  the 
company  had  a  right  to  treat  the  estate  as 
having  reverted  to  it  and  bring  ejectment  for 
the  premises.  A  previous  entry  upon  the 
premises,  or  a  demand  for  their  possession, 
was  not  necessary.  By  statute  in  Colorado 
it  is  sufficient  for  the  plaintiff  in  ejectment  to 
show  a  right  to  the  possession  of  the  demanded 
premises  at  the  commencement  of  the  action 
as  heir,  devisee,  purchaser  or  otherwise.  The 
commencement  of  the  action,  there  stands  in 
lieu  of  entry  and  demand  of  possession.  See, 
also,  Austin  v.  Cambridge  Port  Parish,  21 
Fick.,  213 ;  Cornelius  v.  Ivins,  2  Dutchcr,  876 ; 
and  Ruch  v.  Rock  Island,  97  U.  S.,  698. 

The  other  objections  urged  to  the  title  of 
the  plaintid  are  equally  untenable.  It  seems 
that  its  title  is  derived  through  mesne  convey- 
ances from  one  Lambom,  to  whom,  in  Sep- 
tember, 1870,  a  patent  of  the  United  States 
was  issued  embracing  the  demanded  premises. 
This  patent  adds  to  Lambom's  name  the  word 
**  trustee,"  without  mention  of  any  trust  upon 
which  he  is  to  bold  the  property.    It  is,  there- 


fore, contended  that  he  must  be  considered  as 
holding  it  for   some   undeclared   use  of  the 
!  grantor,  and  that  consequently  he  could  not 
I  convey  it  without  the  consent  or  direction  of 
;  the  latter,  in  this  case  the  Government.     But 
I  the  answer  to  this  position  is  given  in  the 
I  patent  itself,  by  the  recital  that  the  land  was 
purchased  by  the  patentee  of  the  Government, 
thus  negativing  the  inference  that  the  latter 
retained  any  interest  in  the  property  or  ad- 
vanced the  purchase-money.    And  besides,  if 
any  trust  was  in  fact  created,  it  was  for  the 
cestui  que  trust,  and  no  one  else,  to  complain 
of  the  action  of  the  patentee  and  enforce  the 
trust ;  it  did  not  prevent  the  legal  title  from 
passing  by  his  conveyance.    Perry  on  Trusts, 
§884. 

In  March,  1872,  the  patentee  conveyed  the 
premises  to  the  National  Land  Improvement 
Company  of  El  Pasa  count3%  Colorado,  a  cor- 
poration created  under  the  laws  of  Pennsyl- 
vania, with  power  to  receive,  hold,  and  grant 
real  and  personal  property;  explore,  locate, 
and  improve  lands;  transport  emigrants  and 
merchandise ;  construct  houses  and  buildings ; 
manufacture,  trade  and  traffic;  colonize,  or- 
ganize  and  form  settlements  f  operate  mineral 
and  other  lands,  and  improve  and  work  the 
same,  provided  such  lands  be  located  in  Utah, 
Arizona,  or  adjoining  States  and  Territories 
lying  west  of  the  Mississippi,  and  to  do  such 
acts  as  should  be  necessary  to  promote  the 
success  of  the  corporation  and  the  public  good. 
The  defendant  contends  that  this  corporation, 
invested  with  these  extensive  powers  to  set* 
tie  up  the  country  and  advance  its  own  in- 
terests and  the  public  welfare,  bad  not  the* 
capacity  to  act  in  the  Territory  of  Colorado, 
and  to  hold  and  convey  real  property  there. 
By  the  law  of  March  2d,  .1867,  then  in  force, 
the  legislatures  of  the  several  territories  of 
the  country  were  prohibited  from  granting 
private  charters,  and  were  only  authorized  to 
create  by  general  law  corporations  for  mining, 
manufacturing,  and  other  industrial  pur- 
suits.— (14  Stats..  426.)  His  position  is  that 
Congress  intended  to  prevent  the  creation  of 
corporations  like  this  one  of  Pennsylvania, 
as  the  extensive  powers  granted  to  it  ten- 
ded to  monopolize  landed  estates  for  pur- 
poses of  speculation,  and  thereby  injure  the 
agricultural,  mining,  and  manufacturing  in- 
terests of  the  country ;  and  if  a  domestic 
corporation  could  not  be  created  with  such 
powers,  for  reasons  of  public  policy,  a  foreign 
corporation  could  not  for  like  reasons  be  per- 
mitted to  exercise  them  in  the  territory.  The 
answer  to  this  position  is  found  in  the  gen- 
eral comity  which,  in  the  absence  of  positive 
direction  to  the  contrary,  obtains  through  the 
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States  and  Territories  of  the  United  States,  by 
which  corporations  created  in  one  State  or 
territory  are  permitted  to  carry  on  any  lawful 
business  in  another  State  and  Territory,  and 
to  acquire,  hold,  and  transfer  property  there 
equally  as  individuals.  If  the  policy  of  the 
State  or  territory  does  not  permit  the  business 
of  the  foreign  corporation  in  its  limits,  or  al- 
low the  corporation  to  acquire  or  hold  real 
property,  it  must  be  expresed  in  some  affirm- 
ative way ;  it  cannot  be  inferred  from  the  fact 
that  its  legislature  has  made  no  provision  for 
the  formation  of  similar  corporations,  or  al- 
lows corporations  to  be  formed  only  by  gener- 
al law.  Telegraph  companies  did  business  in 
several  States  t)efore  their  legislatures  had 
created  or  authorized  the  creation  of  similar 
corporations;  and  numerous  corporations  ex- 
isting by  special  charter  in  one  State  are  now 
^  engaged,  without  question,  in  business  in 
States  where  the  creation  of  corporations  by 
special  enactment  is  forbidden. 

The  National  Land  and  Improvement  Com- 
pany, the  day  following  the  receipt  of  the 
deed  of  Lombard,  conveyed  the  premises  to 
the  plaintiflT,  the  Colorado  Springs  Company. 
This  company  was  incorporated  in  1871  for 
the  purpose  of  aiding,  encouraging,  and  invit- 
ing  immigration  to  the  territory,  and  to  pur- 
chase, hold,  and  dispose  of  lands,  town  lots, 
mineral  springs,  and  other  property ;  also  to 
construct  and  operate  ditches,  wagon  roads, 
and  railroads,  and  mills  for  manufacturing 
lumber,  and  generally  to  do  all  things  author- 
ized by  the  laws  of  the  territory  which  might 
tend  to  accomplish  the  purposes  stated.  At 
that  time  the  legislature  was  restricted,  as  al- 

,  ready  mentioned,  in  its  power  to  create  by 
general  law  corporations.  It  was  not  em- 
powered to  authorize  the  formation  of  com- 
panies to  aid  and  encourage  immigration,  and 

/  for  that  purpose  to  take,  possess,  and  convey 
real  property  in  the  territory.  Therefore  the 
defendant  ccmtends  that  the  company  could 
not  acquire  a  right  to  the  premises  in  contro- 
versy. But  the  answer  to  this  position  is, 
that  for  some  of  the  purposes  designated  in 
the  articles  of  incorporation,  the  law  in  exis- 
tence authorized  the  incorporation  of  com* 
panics ;  therefore  the  incorporation  here  was 
not  wholly  illegal;  a  corporate  body  com- 
petent to  exercise  some  of  the  powers  men- 
tioned was  created ;  and  under  the  statute  of 
the  territory  could  acquire  and  hold  or  convey, 
by  deed  or  otherwise,  any  real  or  personal  es- 
tate whatever,  i\ecessary  to  enable  it  to  carry 
on  its  business.  Whether  the  particular 
premises  in  controversy  are  necessary  for  that 
business  is  not  important;  that  is  a  matter 
between  the  government  of  the  State,  sac* 


ceeding  that  of  the  territory,  and  the  corpora- 
tion, and  is  no  concern  of  the  defendant.  It 
would  create  great  inconveniences  and  em- 
barrassments  if,  in  actions  by  corporations  to 
recover  the  possession  of  their  real  property, 
an  investigation  was  permitted  into  the  ne- 
cessity  of  such  property  for  the  purposes  of 
their  incorporation,  and  the  title  made  to  rest 
upon  the  proof  of  that  necessity.  Naioma 
.Water  and  Mining  Co.  v.Clarkin,  14  Cal,  552. 

But  there  is  another  and  general  answer  to 
this  objection.  The  defendant,  as  already 
stated,  went  into  possession  of  the  premises 
in  controversy  under  the  deed  of  the  plaintiff. 
He  took  his  title  from  the  company  with  a 
condition  that  if  he  manufactured  or  sold  in- 
toxicating liquors,  to  be  used  as  a  beverage, 
at  any  place  of  public  resort  on  the  premises, 
the  title  should  revert  to  his  grantor ;  and  he 
is,  therefore,  estopped,  when  sued  by  the 
grantor  for  the  premises,  upon  breach  of  the 
condition,  ftrom  denying  the  corporate  exis- 
tence of  the  plaintiff,  or  the  validity  of  the 
title  conveyed  by  its  deed.  Upon  obvious 
principles  he  cannot  be  permitted  to  retain 
the  property  which  he  received  upon  condition 
that  it  should  be  restored  to  his  grantor  on  a 
certain  contingency,  by  denying,  when  the 
contingency  has  happened,  that  his  grantor 
ever  had  any  right  to  it.  Gill  v.  Fauntleroy, 
8  B.  Monroe,  185 ;  Miller  v.  Shackleford,  4 
Dana,  287-8 ;  Fitch  v.  Baldwin,  17  Johnson, 
161. 

Judgment  affirmed. 


H«aTj 


MSafiMt  m  RallroAd  €)ommpmuj. 


The  suit  of  William  Schultz,  a  boy  of  14 
years,  against  the  Third  Avenue  Railroad 
Company,  the  trial  of  which  closed  recently 
in  the  superior  court  before  Judge  Freed* 
man,  is  notable  for  the  amount  of  damages 
recovered  for  injuries  received  from  being  run 
over  by  one  of  defendant's  cars.  The  boy, 
who  sues  through  his  father,  Wm.  H.  Schultz, 
as  guardian,  testified  that  on  the  30th  of  Oc- 
tober, 1877,  he  stepped  upon  the  platform  of 
a  Third  Avenue  car  at  Thirteenth  street,  in- 
tending to  ride  up  town  and  prepared  to  pay 
his  fare.  The  conductor  violently  pushed  him 
from  the  platform,  so  that  he  fell  upon  the 
down  track,  and  the  horses  of  a  car  upon  that 
track  came  upon  him  before  he  could  get  out 
of  the  way  and  the  wheels  of  a  car  passed 
over  him.  When  taken  to  the  hospital  it  was 
found  that  two  of  the  boy's  ribs,  both  of  his 
arms,  one  1^  and  a  collar  bone  were  broken, 
and  that  he  had  besides  sustained  severe  in« 
ternal  injuries.  It  was  claimed  on  the  part  of 
the  plaintiff  that  the  railroad  company  was 
not  only  responsible  for  tl^e  act  o^  th^  con< 
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ductor  in  ejecting  the  boy  from  the  upgoing 
car,  bnt  that  the  driver  of  the  other  car  had 
been  negligent  in  not  stopping  the  oar  more 
qaicklj,  and  that  the  unfitness  of  the  brakes 
prevented  the  car  from  being  stopped  suffi- 
ciently quick  to  allow  the  boy  to  get  out  of 
the  way  and  prevent  his  being  run  over.  The 
defense  was  that  the  boy  attempted  to  jump 
from  the  first  car  and  to  run  across  the  other 
track  and  that  the  horses  were  so  close  upon 
him  that  the  driver  had  only  time  to  begin  to 
apply  the  brakes  when  the  horses  were  upon 
the  lad,  and  that  the  accident  was  inevitable. 
After  a  closely  contested  trial,  lasting  four 
days,  the  jury  srave  a  verdict  for  the  plaintiff 
for  $15.000.— 7%e  Daily  {N,  Y.)  Regi€t€r. 

BECEHT  DECISIO.^B. 

Mortgage. — ^Parol  evidence  of  the  urgent 
need  of  money  by  the  grantor  at  the  time  a 
deed  was  given.  Inadequacy  of  the  considera- 
tion paid,  and  admissions  subsequently  made 
by  the  grantee,  is  competent  and  is  the  testi- 
mony ordinarily  adduced  to  turn  a  deed  ab- 
solute on  its  face  into  an  equitable  mortgage. 
The  facts  that  the  grantee  never  made  any 
written  promise  to  repay  the  money,  and  was 
under  no  express  legal  obligation  to  do  so, 
and  that  no  time  of  payment  was  agreed  upon, 
are  not  conclusive.  There  being  no  time  fixed 
within  which  the  money  is  payable,  it  is  paya- 
ble presently  and  the  whole  sum  is  immedi- 
ately due. 

One  holding  such  a  mortg^e  is  entitled  to 
possession  if  he  can  peaceably  obtain  it.  A 
mortgagee  in  possession  is  obliged  to  apply 
the  rents  and  profits  received  by  him  upon 
his  mortgage ;  bnt  he  occupies  no  relation  of 
trust  or  otherwise  which  prevents  him  fh>m 
purchasing  or  acquiring  absolute  title  by  buy- 
ing a  prior  incumbrance  and  enforcing  it  or 
baying  under  a  judicial  or  other  sale  miule  by 
another. 

PlaintifiTs  gave  to  A,  defendant's  testator, 
a  deed  absolute  on  its  face,  but  which  was  in 
reality  a  mortgage,  and  A  entered  into  posses- 
sion. One  S.  held  a  prior  mortgage  with  an 
assignment  of  the  rents  and  profits.  The 
latter  mortgage  was  foreclosed  and  A.  became 
the  parchaser.  In  an  action  to  redeem,  Held, 
That  A.  obtained  a  good  title ;  that  an  agree- 
ment between  A.  and  S.  without  the  knowl- 
edge or  consent  of  the  mortgagors,  that  the 
rents  and  profits  should  be  applied  on  A's 
mortgage  was  competent ;  that  both  mortgages 
being  dae  the  mortgi^ees  could  settle  the  ques- 
tion of  precedence  between  themselves ;  and 
that  an  agreement  by  A.  that  he  would  pay 
and  take  up  the  notes  for  which  S.  held  the 
mortgage  if  be  would  let  them  stand  a  few 


days  did  not  enure  to  the  benefit  of  the  mort- 
gagors. [Bennett  et  al.  v.  Austin.  N.  Y.  Ct. 
of  Apple.    Dec.,  1879.] 

1.  Conditions  in  bond, — Where  an  officer  is 
required  by  his  superior,  colore  officii,  to  givfe 
a  bond  with  stipulations  or  provisions  in  the 
condition  thereof  not  required  by  statute,  the 
bond  is  void  in  toto. 

2.  Public  money. — ^The  parties  to  an  official 
bond  for  the  safe  keeping  or  accounting  for 
public  money  are  not  liable  for  the  loss  of  the 
same  when  such  loss  is  caused  by  the  act  of 
God  or  the  public  enemy 

S.  Condition, — The  performance  of  an  ex- 
press contract  is  not  excused  by  reason  of 
anything  accruing  after  the  contract,  but  in 
the  case  of  a  condition  in  a  bond  to  do  a  thing 
performance  is  excused  when  prevented  by 
the  law  or  an  averruling  necessity.  [The 
United  States  v.  Phoebe  M.  Humason.  U.  S.  * 
Clr.  Ot.  Dis.  of  Oregon.    Dec.  15,  1879.] 

Jurisdiction, — ^The  jurisdiction  of  the  States 
and  of  the  United  States  in  the  matter  of  per- 
sonal torts  committed  at  sea  are  concurrent, 
though  remedies  by  proceedings  in  rem  can 
only  be  administered  by  the  United  States 
courts  in  admiralty. 

The  death  of  plaintiflTs  intestate,  who  was 
a  fireman  on  defendants'  steamers,  was  caused 
by  a  fire  which  destroyed  the  vessel  while  at 
anchor  on  the  high  seas.  It  was  alleged  that 
the  destruction  of  the  vessel  was  caused  by 
the  presence  of  petroleum  which  had  been  re- 
ceived on  board  in  violation  of  the  Federal 
statutes.  Held,  That  the  courts  of  this  State 
had  jurisdiction  of  an  action  to  recover  dam- 
ages for  the  death  of  intestate. 

The  provision  of  1  R.  S.,  62-65,  defining 
the  boundaries  of  the  State,  and  declaring 
that  its  jurisdiction  extends  to  all  places^thin 
such  boundaries,  do  not  apply  to  cases  like 
the  present.  {McDonald,  adm'rx,  applt.,  v. 
Mallory  et  al.,  respts.  N.  Y.  Ct.  of  Appls. 
Decided  Sept.,  1879.J 

Agent. — ^The  New  York  Supreme  Court,  in 
Sequard  v.  Corse,  in  an  action  to  recover  from 
a  surety  on  a  lease  rent  of  certain  premises, 
Held,  That  if  the  agent  of  the  landlord,  being 
aware  of  a  secret  defect  in  the  premises,  which 
is  not  at  the  time  perceptible,  by  which  defect 
the  premises  are  rendered  unsafe  to  inhabit, 
conceals  such  defect  from  the  tenant,  and  the 
tenant  leases  the  premises  in  ignorance  of  it, 
the  tenant,  when  he  discovers  that  defect,  may 
rescind  the  contract,  andjs  absolved  from  the 
payment  of  rent  during  occupancy. 

That  if  promises  are  made  to  the  tenant  to 
remedy  the  defect  by  a  person  to  whom  thd 
tenant  is  referred  by  the  agent  of  the  limdlore, 
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the  tenant  may  remain  in  the  premises  sufti- 
cient  length  of  time  to  see  whether  such  prom- 
ises will  be  carried  out,  and  by  so  doing  will 
not  be  estopped  from  disaffirming  the  contract. 


Smrd  Jiipartir^nt 


Fiirnii>hed  by  Willis  Dbummokd,  Jr. 

Seleetf oae  by  mtmf  of  CAliforalA. 

Watson  v.  State. 

1 .  Where  the  ?tate  of  Cnlifomia  had  sold  a' portion 
of  the  public  lands  to  a  pnrcl^ser  under  h«'r 
laws,  and  had  mnde  an  allegal  attempt  to  select 
the  8«vne,  but  had  afterward  accepted  a  surrender 
of  the  certificate  of  purchase,  and  issued  a  trans- 
fer cert  ifica'c  f'T  the  money  paid,  ihere  Is  noth- 
ing left  for  confirmation  by  ihe  act  of  Congress 
passed  July  23, 1SU6,  ''  to  quiet  land  titles  in  the 
istatc  of  California." 

2.  To  bring  a  case  whhin  such  confirmation  It  must 
be  afHrmatlvely  shown  ihat  the  purc»«aster  fully 
compiled  with  the  State  laws,  and  made  all  pa\- 
ments  required  thi^reby,  up  to  the  date  of  the 
confirmatory  act. 

3.  Under  the  net  of  March  1, 1877,  '*  relating  to 
indemnitv  selections  In  the  State  of  rnllfoniLa." 
the  title  Is  not  confirmed.  If,  at  the  date  of  such 
invalid  selection  the  Kith  or  30th  sections  named 
a^  a  bnsis  |or  indemnity  wa^^  not  In  fact  in  n  pri- 
vlte  claim,  but  was  found  already  surveye(f  in 
place  and  subject  to  appropriation  by  the  State 
under  the  school  grant. 

4.  In  such  case  the  State  purchaser  has  a  prefer- 
ence right  of  purchase  from  the  United  States  to 
an  amount  not  exceeding  320  acres  to  one  person, 
and  upon  failure  to  make  such  purchase,  after 
proper  demand,  tlie  land  Is  subject  to  disposal 
under  the  genenil  land  laws  of  the  United  States. 

5.  'I  he  ceitlficat'ons  to  the  State  being  fonnd  acci- 
dental, erroneous  and  invalid,  upon  sliowing 
that  it  Is  not  confirmed  by  statute,  must  be  re- 

-  voked.  and  the  statutory  pro^  islons  for  complete 
disposal  of  the  lands  by  the  Land  Department 
ejirrled  into  effect. 

Department  of  the  Interior, 

Washington,  Jan.  28, 1880. 

Sir  :  I  have  considered  the  appeal  from  your 
decision  of  July  22,  1879,  upon  the  rehearing 
ordered  by  my  instructions  of  October  28, 1877, 
in  the  case  of  Samuel  R.  Watson  against  the 
State  of  California,  involving  the  right  to  the 
N.  £.  \  of  section  8,  town.  4  N.,  range  2  E., 
San  Francisco  District. 

The  case  has  been  several  times  before  the 
Department,  and  the  various  proceedings  taken 
therein  need  not  be  recited  at  length. 

Watson  alleges  settlement  as  a  pre-emptor 
in  1867,  and  continuous  residence  and  posses- 
sion since  that  date,  sufficient  to  entitle  him 
to  enter  the  land. 

The  State  claims  by  an  alleged  selection  and 
sale  in  favor  of  James  M.  Dunoan  in  1861,  re- 
lying upon  the  confirmatory  act  of  July  28> 


1866.  She  also  claims,  in  case  this  be  not 
recognized,  that  she  is  entitled  under  a  selec- 
tion made  October  10,  1866,  and  an  amended 
basis  for  lieu  filed  in  June,  1869,  which  selec- 
tion she  alleges  was  confirmed  by  act  of  March 
1,  1877,  (Stats.  19,  p.  267,)  and  ienies  the  suffi- 
ciency of  Watson's  settlement  to  take  the 
tract  out  of  such  confirmation. 

In  1871  the  case  was  before  your  office,  and 
it  was  held  that  the  State  had  not  proved  a 
sale  of  the  land  prior  to  July  28,  1866,  and 
that  Watson  was  entitled  to  enter.  This  de- 
cision was  affirmed  on  appeal  April  8,  1872. 

Upon  allegation  of  a  clerical  error  in  the 
certification  of  a  document  showing  the  date 
of  the  odginal  purchase,  the  e*ase  was  reopened 
and  sent  back  for  further  proceedings,  and 
again  came  up  to  you  for  decision  in  1874. 

The  register  and  receiver  decided  in  favor 
of  Watson.  By  your  decision  of  October  15, 
1874,  you  reversed  the  decision  and  held  that 
the  proof  of  sale  was  sufficient  to  enable  the 
State  to  claim  the  benefit  of  the  act  of  1866. 

Watson  appealed  but  his  appeal  was  with- 
drawn by  his  attorney,  Wm.  Ewing,  who  had 
from  1870  represented  his  case,  and  on  May 
1,  1875,  you  canceled  the  filing  of  Watson  and 
made  your  decision  final  in  favor  of  the  State. 

Subsequently  it  was  alleged  by  Watson  upon 
oath  that  he  had  not  authorized  the  withdrawal 
of  his  appeal,  and  that  his  late  attorney 
had  in  fraud  of  his  rights  become  the  pur- 
chaser under  the  State  and  was  endeavoring 
to  gain  possession  of  the  land.  Upon  sub- 
mission of  the  matter  to  the  Department  my 
order  of  28d  October  for  a  rehearing  wa:*  given. 

In  the  meantime  the  land  had  been  listed  to 
the  State  under  your  decision,  the  N.  }  of  the 
said  section  8, 4  N.,  2  £.,  being  approved  Jan- 
uary 29,  1876,  in  lieu  of  the  W.  ^  of  86,  12  S., 
20  E.,  said  to  be  in  a  private  grant.  The  cer- 
tification was  made  upon  the  selection  reported 
October  10,  1866,  the  location  purporting  to 
have  been  made  in  favor  of  John  Y.  Rucker, 
in  the  San  Francisco  office,  and  is  not  in  any 
manner  by  the  papers  connected  back  to  the 
original  location  attempted  to  be  made  in 
favor  of  James  M.  Duncan  at  the  Stockton 
office,  July  6,  1861,  upon  which  the  claim  for 
confirmation  was  predicated.  The  86th  sec- 
tion for  which  the  indemnity  was  claimed, 
was,  however,  the  same  in  both  cases,  and 
was  in  1866,  and  still  is,  in  the  Stockton  Dis- 
trict, while  the  land  selected  had,  before  that 
date,  been  transferred  to  the  San  Francisco 
District.  And  it  may  be  here  remarked  that 
a  certified  copy  of  the  Rucker  location,  now 
furnished  from  the  State  register's  office  as  an 
exhibit  in  the  case,  shows  that  the  same  was 
never  accepted  and  approved  hy  th^  State 


Digitized  by 


Google 


Vol.  Vm 


WASHINGTON  LAW  REPORTER. 


76 


surveyor  general  until  September  14,  1875, 
although  endorsed  as  filed  in  bis  office  April, 
4, 1867. 

The  section  36  in  lieu  of  which  the  selections 
were  made  is  not  in  a  private  grant,  and  was 
never  include^  in  a  private  claim.  The  origi- 
nal plat  of  12  8.,  20  £.,  in  1856,  showed  a 
claimed  grant  to  Jose  Castro  running  diag- 
o»allj  through  the  township,  but  section  36 
was  shown  and  sur\'eyed  as  public  land.*  In 
1861,  sale  of  the  lands  was  suspended  to  await 
final  action  upon  the  Castro  claim,  which  was 
afterwards  rejected  ;  and  in  1871,  the  Suspen- 
sion was  removed,  and  the  surveys  were  in 
1874  extended  over  the  strip  of  land  formerly 
covered  by  the  claim,  leaving  section  36,  as 
before  included  in  the  original  survey,  as 
public  land. 

The  lands  described  in  the  amendments  of 
1869  were  also  used  as  a  basis  for  other  ap- 
proved selections,  so  that  the  State  had  no 
legal  right  to  claim  this  tract  as  indemnity  at 
the  time  of  approval. 

M}'  order  for  hearing  directed  inquiry  upon 
two  points : 

First,  as  to  the  validity  of  the  alleged  pur- 
chase from  the  State  at  the  date  of  the  act  of 
July  23, 1866  :  and,  second,  as  to  the  bona  fides 
of  Watson,  not  only  prior  to  the  attempted 
amendment  of  the  State  selection  in  1869, 
but  to  the  present  time,  with  a  view  to  a  con- 
sideration of  his  right  as  a  preferred  settler 
under  the  act  of  March  1,  1877,  in  case  the 
selection  was  found  otherwise  confirmed  by 
that  legislation. 

Upon  both  points  you  decide  in  favor  of 
the  State. 

The  proof  relied  upon  in  1871  and  1874, 
and  now  again  presented,  was  the  attempted 
location  in  1861,  and  the  acceptance  of  that 
location  by  the  State  authorities,  July  6, 1861, 
apon  which  a  State-certificate  of  purchase  No. 
32  was  issned  to  James  M.  Duncan,  Novem- 
ber 26,  1861,  reciting  payment  of  twenty  per 
cent,  of  the  pnrchase-money  and  one  year's 
mterest.  This  certificate  was  assigned  De- 
cember 5,  1861,  to  Wm.  S.  Wells  and  John 
T.  Peabody  authorizing  them  to  complete  the 
payment  and  to  take  patent  for  the  land. 

The  payment  of  the  second  year's  interest 
was  made  by  them  in  1862,  which  continued 
the  payment  up  to  July  6,  1863,  since  which 
date  no  proof  of  further  payment  has  been 
tendered  by  the  State. 

This  is  not  on  its  face  sufficient  to  prove  a 
valid  sale  under  the  State  laws  on  the  23d  of 
Jaly,  1866.  It  was  early  in  the  adjustment 
of  these  claims  settled  that  a  full  inquiry 
would  be  made  by  the  Department  touching 
the  matter  of  compliance  with  the  State  law, , 


when  an  alleged  purchase  was  set  up  to  de- 
feat the  claims  of  a  pre-emptor,  and  if  that 
law  had  not  been  strictly  followed,  the  con- 
firmation of  the  congressional  act  must  be 
denied. 

This  doctrine  was  adhered  to  in  your  decis- 
ion of  January  13,  1877,  and  reaffirmed  by  me 
July  17,  1878,  in  the  case  of  State  of  Califor- 
nia  V.  James  and  F.  J.  Bolton,  where  the  pur- 
chaser from  the  State  had  failed  to  prove 
continued  payment  of  interest  up  to  1866,  al- 
though he  had  made  the  first  payment,  as  in 
this  case  and  received  his  certificate  of  pur- 
chase. It  was  there  held  that  **  to  constitute 
a  purchaser  in  good  faith  under  this  act,  it 
must  be  shown  that  he  has  complied  with  the 
laws  of  the  State  regulating  the  sale  of  lands." 

But  in  addition  to  the  papers  submitteci  by 
the  State,  a  certificate  of  the  State  surveyor- 
general  was  filed  in  the  case  in  1874,  to  the 
effect  that  the  maps  and  records  of  his  office 
showed  **that  on  June  3,  1865,  a  certificate  of 
transfer  for  the  money  paid,  numbered  125, 
was  issued  for  the  money,  paid  on  said  Dun- 
can's location,"  also,  that  the  only  other  appli« 
cation  for  said  land  was  that  of  J.  Y.  Rucker. 
filed  April  4,  1867,  and  not  approved. 

This  certificate  was  rejected  as  evidence  by 
your  decision  of  October  15,  .1874.  It  was, 
however,  recognized  as  a  proper  basis  for  fur- 
ther inquiry  in  my  letter  of  October  23,  1877, 
ordering  a  new  trial.  At  the  recent  hearing 
Mr.  Watson  put  in  evidence  another  and  fuller 
certificate  from  the  register  of  the  State  land 
office,  dated  July  13,  1878,  worded  as  follows : 

"I  hereby  certify  that  the  'Stub  Book*  of 
certificates  of  transfers  now  on  file  in  this 
office,  shows  that  on  June  3, 1865,  a  certificate 
of  transfer,  No.  125,  was  issued  to  L.^E.  Crane, 
assignee  of  the  certificate  of  purchase  for  the 
N.  J  of  sec.  8,  T.  4|N.,  R.  2  E.,  Mt.  Diablo 
Meridian,  for  f  144  paid  on  location  No.  36 
of  unsurveyed  school  lands  of  the  Stockton 
District,  said  land  being  at  the  time  of  the 
original  location  in  the  Stockton  Land  Dis- 
trict." 

This  document  you  reject,  and  state  that  it 
is  the  only  evidence  offered  against  the  vali- 
dity of  the  alleged  sale.  But,  I  find  in  the 
case  documents  offered  by  Watson  consisting 
of  copies  of  the  original  certificate  of  pur- 
chase No.  32,  and  its  accompanying  endorse- 
ments and  assignments,  certified  May  24, 
1878,  by  Wm.  Minis,  register  of  the  State 
land  office. 

The  certificate  is  dated  November  26, 1861, 
and  recites  payment  by  James  M.  Duncan  of 
twenty  per  cent,  of  the  purchase  money  and 
the  first  year's  interest,  computed  fW>m  July 
6,  1861,    This  would  amount  to  $112,    En- 
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dorsed  on  the  back  is  the  evidence  of  record 
in  the  county  records,  July  16,  1862,  and  the 
receipt  of  the  county  treasurer,  Nov.  7,  1862, 
for  $32,  being  second  year's  interest,  in  favor 
of  Wells  and  Peabody.  Attached  is  a  copy  of 
assignment,  December  5,  1861,  from  James 
M.  Duncan  to  Wm.  S.  Wells  and  John  T. 
Peabody,  authorizing  them  to  complete  pay- 
ment and  receive  patent.  Following  this  is  a 
copy  of  assignment  from  W.  S.  Wells  and  J. 
T.  Peabody  to  L.  E.  Crane,  dated  June  2, 1865, 
reading  as  follows : 

*'  For  a  valuable  consideration  we  do  here- 
by sell,  assign  and  transfer  unto  L.  E.  Crane 
all  our  right,  title  and  interest  in  the  within 
certificate,  and  authorize  him  to  receive  a  cer- 
tificate therefor  under  the  19th  section  of  the 
act  of  April  27th,  1863." 

Leaving  out  of  the  case  the  certificate  of 
the  State  register,  to  the  effect  that  on  the 
following  day,  June  3,  1865,  a  certificate  of 
transfer  did  issue  for  the  money  paid  ($144) 
to  L.  E.  Crane,  assignee,  &c.,  which  is  objec- 
ted to  by  the  State  claimant,  and  excluded  by 
3'ou,  on  the  ground  that  a  certified  copy,  or 
the  original  record,  would  be  the  best  evi- 
dence, and  we  have  a  history,  by  certified  copy 
^m  the  State  record,  showing  that  the  cer- 
tificate of  purchase  had  been  found  invalid  by 
the  holders,  and  was  assigned  to  Crane,  not 
for  the  purpose  of  completing  payment  and 
receiving  patent,  but  with  authority  to  apply 
for  a  certificate  of  transfer  and  take  credit  for 
the  money  paid,  to  be  applied  to  the  purchase 
of  other  lands,  as  provided  by  section  19  of 
the  State  Act  of  April  27,  1863.  As  this  rec- 
ord evidence  is  not  impeached  nor  in  any 
manner  explained  by  the  State  claimant,  it  is 
sufficient  in  my  opinion,  to  sustain  the  allega- 
gation  of  Watson,  that  the  purchase  of  1861 
had  been  totally  and  entirely  set  aside  by 
voluntary  act  of  the  contracting  parties,  and 
nothing  of  the  attempted  selection  remained 
to  be  confirmed  by  the  Act  of  July  23,  1866. 

The  selection  of  October  10,  1866,  on  the 
attempted  location  of  Rucker  has  been  rejec- 
ted in  all  the  previous  decisions,  pn  account 
of  having  been  made  upon  lands  withdrawn 
at  its  date,  and  the  records  show  that  it  was 
never  accepted  by  the  State  authorities  until 
September,  1875,  after  the  unauthorized  with- 
drawal by  Ewing,  the  present  State  claimant, 
of  the  appeal  of  Watsoq,  his  former  client  in 
this  controversy,  and  the  consequent  closing 
of  the  case  as  finally  adjudicated  by  your 
office.  But  the  selection  of  October  10,  1866, 
upon  the  application  of  Rucker,  and  numbered 
on  your  books  656,  fi,  appears  to  have  been 
submitted  for  approval,  and  was  certified  to 
the  State  Januaiy  29,  I8769  upon  the  mistiJsen 


assumption  that  it  represented  the  Duncan 
purchase  of  1861,  which  your  ofl9ce  had  ad- 
judged valid.  This  was  done  without  requir- 
ing a  correction  and  substitution  of  a  proper 
basis  for  indemnity,  and  the  W.  \  of  36,  12 
S.,  20  E.,  was  still  recognized  and  inserted  as 
the  proper  basis,  notwithstanding  the  fact  that 
an  amendment  had  been  filed  and  noted  on 
your  books  in  1869,  and  had  failed  because 
already  used  for  other  selections ;  and  it  was 
well  known  and  considered  in  the  former  ex- 
aminations, that  the  State  had  not  lost  the 
land  in  36,  12  S.,  20  E.,  nor  was  it  in  an  al- 
leged private  grant,  but  was  surveyed  as  pub- 
lic land  in  1856,  and  the  plat  was  suspended 
only  to  await  the  final  disposal  of  the  Castro 
claim,  covering  another  and  well  defined  por- 
tion of  the  township.  The  certification  had, 
therefore,  independent  of  the  confirmation  of 
the  Act  of  1866,  to  save  bona  fide  purchasers, 
no  basis  whatever ;  and  even  if  confirmed  by 
that  act,  the  selection  should  have  been  taken 
for  a  specific  tract  actually  lost  to  the  State, 
in  order  to  satisfy  the  condition  that  no  great- 
er quantity  should  be  approved  to  the  State 
for  school  purposes  than  she  was  already  en- 
titled to  by  law.  Consequently,  the  approval 
and  certification  of  1876  were  accidental  and 
unauthorized,  so  far  as  relates  to  the  selection 
under  the  Rucker  claim,  the  same  not  having 
been  in  any  manner  connected  with  the  Duncan 
claim,  nor  considered  as  effective  in  your  de- 
cision, which  related  solely  to  the  proof  of 
Duncan's  purchase,  and  the  attempted  selec- 
tion in  the  Stockton  District  in  1866,  while 
the  land  selected  at  date  of  Rucker's  applica- 
tion was  in  the  San  Francisco  District,  and 
the  school  section  in  place  was  and  still  is  in 
the  Stockton  District. 

This  being  the  condition  of  the  selection, 
which  cannot  stand  under  the  Act  of  1866,  it 
must  now  be  considered  with  respect  to  the 
Act  of  March  1,  1877,  and  Watson's  rights  in 
the  land  must  also  be  determined. 

On  examination  of  the  testimony  presented 
in  the  case,  I  find  the  facts  stated  by  you  in 
your  decision  in  respect  to  Watson's  compli- 
ance with  the  law  fully  justified,  and  hence 
afl9rm  your  decision  rejecting  his  claim  to  the 
land  in  question. 

The  selection  approved  to  the  State  in  1876 
embracing  the  entire  N.  ^  of  sec.  8, 4  N.,  2  E., 
has  been  already  shown  to  have  been  inadver- 
tent, accidental  and  erroneous,  in  the  matter 
of  its  connection  with  the  Rucker  claim,  which 
had  no  relation  whatever  to  the  original  pur- 
chase of  Duncan,  held  by  your  decision  to 
have  been  confirmed  by  the  act  of  July  23, 
1866.  It  was  also  improvidently  and  acci- 
dently  submitted  and  approved  as  mdemnity 
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for  the  W.  ^  of  36, 12  S.,  20  E.,  which  is  shown 
by  the  records  and  also  admitted  to  be  public 
land,  and  never  claimed  as  part  of  a  private 
grant.  It  is  further  shown  that  the  State  her- 
self in  1869,  disposed  of  this  tract  in  place  to 
a  purchaser  under  her  laws,  thus  clearly  show- 
ing that  at  that  date  she  did  not  consider  her- 
self entitled  to  indemnity  therefor. 

I  am,  therefore,  of  the  opinion  that  the 
selection  falls  within  the  intent  of  the  first 
proviso  of  the  act  of  1877,  and  is  not  con- 
firmed, as  there  was  no  sixteenth  or  thirty- 
sixth  section  designated  at  the  date  of  the  selec- 
tion for  which  indemnity  could  be  claimed ; 
the  particular  section  indicated  not  being 
within  the  unsurveyed  limits  of  a  private 
grant,  but  surveyed  public  land,  the  title  to 
which  was  already  in  the  State. 

The  certiflcation  of  January  29,  1876,  ir- 
regular and  anomalous  in  itself,  being  thus 
excepted  out  of  the  confirmation,  and  specific 
provision  being  made  in  the  act  of  Congress 
for  the  disposal  of  the  lands,  is  hereby  re- 
voked. 

If  there  be  a  purchaser  who  has  received 
evidence  of  title  from  the  State  to  the  whole 
or  any  portion  of  the  tract,  he  is  given  by  the 
statute  a  preference  right  to  secure  the  portion 
so  purchased,  not  exceeding  320  acres  to  one 
person,  by  payment  at  the  district  land  oflflce 
of  $1.25  per  acre.  If  afLer  proper  notice  that 
such  payment  is  required,  he  shall  refuse  to 
make  the  proper  proof  of  his  right,  and  pay 
for  such  land,  it  is  declared  by  the  law  sub- 
ject to  the  general  land  laws  of  the  United 
States. 

Yoo  will  proceed  to  give  proper  notice  of 
this  decision  to  all  parties,  and  direct  the  dis 
trict  officers  to  call  upon  the  State  authorities 
for  a  formal  surrender  of  the  State  claim  ;  and 
to  request  that  notice  may  be  given  to  her 
porch  asers,  if  any  there  be,  in  order  that  they 
may  secure  proper  title  to  their  lands  accord- 
ing to  the  act  of  CJongress,  and  as  soon  as  you 
can  ascertain  the  necessary  facts  to  enable 
you  to  act  with  due  discretion  in  the  matter, 
you  will  fix  a  time  within  which  final  payment 
must  be  made,  preparatory  to  opening  the 
lauds  to  disposal  in  the  case  the  assignees  of 
the  State  fail  to  make  good  their  preferred 
rights. 

The  papers   submitted  by  your  letter  of 
November  4,  1879,  are  returned. 
Very  respectfully, 

C.  SCHURZ,  Secretary. 
The  Comh'r  of  the  Gen'l  Land  Office. 


In  Kentucky,  the  Special  Court  of  Appeals 
have  reversed  the  conviction  of  Buford,  who 
murdered  Judge  Elliott.  The  decision  is  put 
on  the  following  grounds : 

1st.  The  lower  court  erred  in  overruling  the 
motion  for  continuance  by  tHe  appellant,  on 
account  of  the  absence  of  a  large  number  of 
witnesses  at  the  July  term.  2d.  The  testi- 
mony of  experts  was  improperly  excluded. 
8d.  The  giving  of  certain  instructions,  espe- 
cially those  requiring  them  to  be  satisfied 
from  the  evidence  of  the  insanity  of  the  ac- 
cused before  they  could  acquit,  and  that  re- 
quiring the  defendant  to  prove  to  the  jury  his 
insanity  to  their  satisfaction.  Husbands,  J. 
dissents. 


Constitutionality  of  law  authorizing  deatruc* 
tion  of  gambling  devices. — A  statute  of  Mis- 
souri designed  to  suppress  gambling  in  St. 
Louis,  authorized  the  police  to  seize  gambling 
tables  and  gaming  devices  used  for  gambling, 
and  made  it  the  duty  of  the  president  of  the 
police  to  cause  the  same  to  be  publicly  de- 
stroyed. This  could  be  done  without  notice 
to  the  owner  or  any  semblance  of  a  iudicial 
investigation.  Held,  that  the  statute  was  un* 
constitutional  as  depriving  the  owner  of  such 
gambling  tables,  etc.,  of  his  property  without 
due  process  of  law.  [Lowry  v.  Rainwater. 
Sup.  Ct.  of  Miss.    Dec.  1,  1879.] 


i  (J^ourta. 


If  your  son  has  no  brains  don't  send  him  to 
college.  Yon  cannot  make  a  palace  out  of  a 
hovel  by  putting  a  French  roof  on  it. 


17alt«d  9tot«s  8apr«iii«  Coart. 

No.  672.  A.  J.  and  Mary  R.  Phelps,  plaintlflTa  in 
error,  v.  J.  A.  C.  Schrader  et  al.;  lu  error  to  the 
Circuit  Court  of  the  United  States  for  the  southern 
district  of  Mississippi ;  Judgment  afHrmed  with 
costs.    Opinion  by  Mr.  Justice  Bradley. 

N/f.  121.  E.  T.  an«l  I.  M.  Wortliington,  adminis- 
trators, etc.,  plaintiffs  in  error,  v.  Martlia  W. 
Mason  ;  In  error  to  the  Circuit  Court  of  the  United 
States  for  the  eastern  district  of  Arkansas;  Judg- 
ment affirmed  with  costs  and  Interest.  Opinion 
by  Mr.  Justice  Miller. 

Kos.  143  and  152.  John  A.  J.  Creswell  et  al.,  com* 
missioners,  etc,  appellants,  v.  'J'homas  M.  Lana- 
han  et  aL;  appeals  from  the  Supreme  Court  of  the 
District  of  Columbia ;  decrees  affirmed  with  costs. 
Opinion  by  Mr.  Justice  Swayne. 

No.  14.  The  Bank  of  America,  plaintiff  in  error, 
V.  Virginia  and  A.  D.  Bunks ;  in  error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  southern 
district  of  Mississippi;  Judgment  affirmed  with 
costs.    Opinion  by  Mr.  Justice  Clifford. 

No.  812,  Alfred  Marchand,  plaintiff  in  error,  v. 
Henry  Frellan  ;  motion  to  dismiss  or  affirm  denied. 
Announced  by  Mr.  Chief  Justice  Waite. 


CIRCUIT  COIJRT.-.Wyll«  and  Cox,  JJ. 
H«w  Halts  at  I^aw. 

S1068.  Robert  ReUit  t.  Edwin  Marmanii.    AppeaL    PlA 
atty,  N.  H.  Wllw.    Defu  aity,  £.  A.  Newman. 
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SI.'iA9.  LouUScbnIts  T.John  Jordan.  Appeal.  Plffkatty. 
F.  HMackejr.    Defis  atty,  N.H.  Miller. 

21560.  Cotirell  Broe.  v.  Au^att  Gets.  Appeal.  Plflk 
ally,  L.  Tobrlner.    DefU  ally,  A.  B.  Durall. 

SifiM.  Robert  J.  Murray  r.  John  Mounieney.  Appeal. 
D«*f u  ally,  R.  T.  Mortfll.  '        *^^ 

2iA6*i.  Mariln  k  McAndrews  v.  John  F.  McOrath.  Re* 
plevin.    Pllf^  ntiy,  1).  E.  Cablll. 

21563.  John  Van  Hi^wlck  v.  Joseph  R.  WUliame  ei  al. 
Notes.  $1,6U0.    PlffW  atty.  T  A.  Lambert. 

Jatt  S7.  1880 

21564.  .Tohn  B.  Dimond  T .  Sellmnan  PllTerinK.  Judinnent 
of  Justice  Loihrop,  %9A.    Plfls  ally,  W.  J.  NfWton. 

2156.^.  Thomas  L.  House  v.  Helen  L.  Sumner.  Appeal. 
Pnr*  any.  R  S.  Davis.  *^ 

21566.  HeuryJ.KIniryr.  Mllkiewlcs.  Note,  $8,000.  PIA 
aliys.  Carrli  Kion  k  Carrlngion. 

21d(f7  J.  il.  Knehling  t.  S.  L.  Phelpe.  Appeal.  PUTs 
ally,  C.  H.  Arroes. 

0  Jan.  20, 1S80. 

21568.  Frederick  Knoop  t.  .fobn  H  Leonard  Note  and 
account.  4it86  01 .    PlfTs  at  lyjl^.  Tobrlner. 

21569.  William  T.  Ford  v.'Tbomas  A.  Oaddls.  Jndffment 
of  JusilceHiill.  <i5S»0. 

31570.  John  Banters  t.  The  Washington  City  Hlbemia 
Society,  No.  1.    Appeal.    PllTs  atty,  P.  J.  Donahue. 

Jan.  80,  1880. 

S1571.  (^harles  Walter  T.  Georire  Boyden  ei  al.  Notes, 
$125.    PlflTs  any.  John  E.  Norris. 

2:572.  Wm.  L.  Koss  V.  The  Inland  and  Seabord  OoastlBf 
Co.    Damaxes.  $1 ,2uo.    Plfls  attys.  Biddle,  Miiler  k  Padfcett. 
^  Jan.  81,  18bO. 

21579.  I  harffkH.  Winder  t.  James  E.  Berry.  Replevin. 
PlffW  atiy,  O.  D.  Barrett. 

fit  Eai7ITT.-.JaaiM,  Jniitle* 

lf«W  HuiUi. 

Jan.  so,  1880. 

7126.  nennr  Birch  v.  Peter  Campbell.  For  an  account. 
Com.  sots.,  Hine  and  Thomas. 

7127.  K^  pane  Caroline  A.Thomas.  Tosabstitatetmsiee. 
Com  sols.,  Durant  k  Uomor. 

Jan.  27,  1880. 
^^     712H.  Wllla  A.  Leonard  V.  Ocwin  T.  Leonard  et  al.    For 
specific  pi'rformance.    (^om.  sols.,  Rid<ile,  Miller  k  Padgeu. 
7120-  lien i'lm m  E.  Newcomer  V.  Uaria  L.  Swann  et  at 
To  enforce  judgment  at  law.    Com.  sol.,  M.  F.  Morris. 

Jan.  i»8, 1880. 
7130.  Jchn   T.  Evely  y.  Julia  T.  Erely.     For  diroroe. 
Com.soL.S.  C.  Mills. 
,        7131-  Joshua  Ellis  v.  William  Ellis.   Creditor's  bill.   Com 
^     s<»U.,  U.  O.  k  R.  Claughlon. 

Jan.  80. 1880. 
7182.  Joseph  Williams  ▼.  John  B.  Harding.    For  in]  one- 
tion.    Com.  sol..  H.  B.  Crittenden. 

7138.  Julia E.  Grahe  t.  John  Orahe.  For  dlrorce  Com. 
sol.,  A.  B.  Williams. 

Jan.  81, 1880. 
7134  Oastner  k  Co.  r.  Mitkiewics  et  al.    Cancellation  of 
bill  of  sale.    Com.  sols.,  Hine  k  Thomas. 

7135.  P.  Chipman  et  al.  t.  Albert  Janiu.  For  aocoont. 
Com.  sol., N.  Wilson. 


PROBATE  COrRT-JaMM,  J. 

JancahtSO.  1880. 

Estate  Maria  Byng ;  will  admitted  to  probate,  and  letters 
granted  CM.  Matthews  ;  bond,  $4,600. 

Estate  Anne  E.  Darne;  will  admitted  to  probate,  and 
letters  granted  M.  J,  Foert«ch. 

Estate  Peter  0'1»onnohue ;  will  admitted  to  probate  and 
letters  granted  Agnes  O'Donnohue ;  bond,  $500. 

Estate  Henry  Mclniire:  order  to  sell  personalty  Issned. 

Estate  Elisabeth  Chishoim ;  sdmlnistrntor  to  retain  funds 
to  meet  costs  of  pending  litigation 

Estate  John  F  Benjamin;  executor  to  take  depositions 
as  to  domlcil  of  deceased. 
^     E>uite  Catharine  Leonard ;  fund  to  be  paid  to  trustee .  on 
his  withdrawing  property  from  sale.  ^      ^ 

Estate  F.  B.  Meeker;  prayers  of  Addlcks  Van  Dnsen  and 
Smith  denied,  and  their  remedy  stated  to  be  in  law. 

Estate  Bridget  A.  O'Connor ;  letters  granted  John  O'Con- 
nor; bond.$.soo.  .      ^  ^ 

Estate  S.  H.  Howell ;  administrator  to  compromise  Jodr 
mem  against  J.  T.  Havenner. 

Estate  John  G.  Waters ;  cause  referred  to  register  to 
stale  executor's  acconnt  and  di^tribntion  of  fnnds. 

Caroline Schad,  guardian  to  Frederick  Daniel,  authorised 
to  compromise  suit.  .   .    ^  —    .   •,. 

Accouiiu  in  the  estates  of  H.  M.  Andrews,  M.  A.  Klne  and 
M  B.  Sraoot,  and  guardianships  of  J.  M  Oreen  and  David 
M  Munroetal.,  were  approved  and  passed.  Also  in  the 
estate  of  J.  B.  ward,  second  and  final  aoooonu.  and  pro 
rata  disulbation  in  xoll  to  creditors*   Adjonmod  tlU  Friday. 


Legal  Notices. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
oiitaiuvd  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphaub*  Court  business. 
Letters  of  administration  on  the  personal  estate  oC  .Inmes 
M.Edmunds,  laie  of  the  Dlstnctof  Columbhi.  decfased. 
Ail  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with    the  vouchers 
thereof,  to  the  subscriber,  at  or  before  ihe  ti^A  day  of  Jaun- 
ary  next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Given  under  my  hand  this  23d  dav  of  January.  1S80. 
JAMES  H.SAVILLE. 
5^ 842  D  Strt^t,  n.  w. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  city,  D.  C  ,  hath  ob- 
tained from  the  Supreme  Court  of  theDisiilct  of  Columbia, 
holding  a  Special  Term  for  Orphans'Coiirt  business,Letiers 
of  Adminlstraiioh  w.  a.  on  the  (>er8onal  estate  of  Bernard 
Heuxe,  late  of  the  District  of  Culumbla.  dec«*ased. 

All  persons  having  claims  against  the  raid  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,   to    the  subscriber,  at  or  before  the  2Sd  day  of 
January  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Given  under  my  hand  this  23d  day  of  .January.  1880. 
GEO.  BREIIBARTH. 
_N.  H.  MiLLKR.  Solicitor 58 

IN  THE  SUPREME  COURT  OF  THE  DISTIUCT  OF 
COLUMBIA,  holding  a  Special  Term  for  Probate  Bus- 
iness. January  80,  l.^s'-O. 

In  the  case  of  George  Truesdell,  executor  of  John  Forbes 
Benjamin,  deceased,  the  e>  ecu  tor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  27ih  day  of 
Febrnary.  A.  D.  18S0,  at  1 1  o'clcck  a.  m.  for  making  |iayment 
and dlstribtiou  under  the  Court's  direction  and  control; 
when  and  where  all  creditors  and  persons  eniiiled  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend  In  perstm  or  by  agent  or  aitomey  duly  aoihor- 
tsed.  with  their  claims  against  ihe  estate  pro|>erly  vouched  ; 
otherwise  the  executor  will  take  the  benefit  of  the  law 
against  them :  Provided,  a  copy  of  this  order  be  published 
onoe  a  week  for  thi  ee  weeks  In  the  Washington  Law  Re- 
porter previous  to  the  said  day. 

T-»8i:  AS  A.    WEHSrER,  Regl«*erofWills. 


IN  THE  SUPREME  COURT  OK  THE  DISTRICT  OF 
Colnmbla,  holding  a  Special  Term  f.)r  Orphans*  Court 
Hnslness.    January  30.  USO. 

In  the  case  of  George  Truesdell,  executor  of  John  G. 
Waters,  deceived,  the  executor  aforesaid  has,  with  the  ap- 
proval of  the  Couit,  appointed  Friday,  the  27 ih  dav  of  Feb- 
rnary, A.  D.  ISf^o,  at  II  o'clock^i.  m.  lor  making  paytnen land 
disiribotion  nnder  the  Conn's  direction  andcoutrole :  when 
»nd  where  all  creditors  and  persons  entitled  to  distrlbuMve 
shares  (or  legacies)  or  a  residue,  are  hereby  notified  to  at- 
tend in  person  or  b\  agent  or  attorney  duly  authorised, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  executor  will  take  the  benefit  of  the  law 
againse  them :  Provided,  a  copy  of  this  order  be  published 
once  a  week  for  three  weeks  in  the  Washington  Law  Re- 
porter previous  to  the  said  d.ty. 

Test;  5-8 A    WEBSTER.  Regi^^ter  of  Wills. 

IN    THE  SUPREME  COURT  OF  THE  DISTRUST  OF 
A     Columbia,  the  27th  day  of  January,  1880. 
R.  Pka:«k  Fostkr      ) 

v.                     [    No.  7118.    Equity  Doc   20. 
Ella  Fostkr.         j 
On  motion  of  the  plalntllT.  by  Messrs    Riddle,  Miller  A 
Padgett,  his  solicitors,  it  is  ordered  that  the  defendant.  Ella 
Foster,  can5e  her  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day : 
otherwise  the  cause  will  be  proceeded  with  a^  iu  case  of 
default. 
By  the  Conn.                  CHAS.  P.  JAMES.  Justice,  kc. 
A  true  copy.    Test:                           R.  J.  Mugs,  Clerk. 
RiDDLB.  MiLLicR  k  Pa IK? BTT.  Solicitors. 5^ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  27ih  day  of  January,  1880. 
WiLLA  A.  Lboxard        ) 

V.  \    Wo  7128.    Eq  Doc.,  20 

OrWIH  J.  LBONARP  BT  AL.  ) 

On  motion  of  the  plainiiflT,  by  Messrs.  Riddle,  Miller  ft 
Padgett,  her  solicitors,  it  is  ordered  that  the  defendants, 
Orwtn  J.  Leonard,  Charles  H.  Leonard  and  Blla  L.Tteoitard, 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  ot  default. 

By  the  Coart:         CHARLES  P.  JAMES.  JusUce,  ftc. 

Trne  copy.    Test:    R.J.  Mkios,  Clerk,  kc. 

BiPOLB,  SCiLLSB  k  Paoobtt,  Solicitors.  5-8 
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THIS  IS  TO  GIVE  NOTICE. 
Tbai  tbe subscriber,  of  Ueorgetown,  D.  O.  bath  obtained 
from  tbe  Supreme  Court  of  the  District  of  Oo'urabia, 
holdinr  a  Sp«ciAl  Term  for  Orphans*  Court  bnsfnevs.  Letters 
of sdmiotoiratton  c.  t  a.  on  the  personal  estate  of  Maria 
Bjnur.  l-iie  of  tbe  District  of  Columbia,  dec«*ased. 

All  persons  having:  claims  agAinvt  the  said  deceased  are 
berebj  warned  to  exhibit  the  same,  with  tbe  vouchers  there- 
of, to  the  subscriber,  at  or  before  tbe  8(iih  day  of  Jan- 
IU17  next;  they  may  otherwise  by  law  be  excluded  from 
all  twnefit  of  the  said  estate. 
Giren  nnder  my  htuid  this  90th  day  of  January,  1^60. 
(MIARLES  M.  MATTHEWS. 
9-S  65  Congress  St.,  Oeorcetown,  D.  C. 


nAMOlUFTCY  SALfc:. 

On  Tn«id.iy,  February  84th.  A.  D.  JR80.  at  S  o'clock,  p.  m. 
slibeofBce  of  the  B»Tl»ler  In  Bankruptcy,  at  the  City 
U&ll,  we  t>bnll  sell  at  Fublic  Anciiun,  the  fullowing  Bank- 
lopicy  assets  to  wit. 

Aloi  of  nncollerted  Book  Accounts,  Promissory  Notes,  Ac, 
a  full  descri|ition  of  which  wilt  be  given  on  day  of  sale. 

Tirms  Cash.  6-S  M.  L.  HOWSEU,  Assignee. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Col  nmbla.hath  ob- 
tamed  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, bolUiiijr  a  Special  Term  for  Orphans*  Court  business, 
L'-tten  of  Administration  on  the  pers0n.1l  e^^laie  of  Kenry 
B.  Lioderman.  laie  of  the  DUtnct  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
bertfby  warned  to  exhibit  the  same,  with  the  vouchers 
tben^>f.  to  the  subscriber,  at  or  before  the  16th  day  of  Jau*y 
next:  tbejr  may  otherwise  by  law  be  excluded  from  all 
I'eneiliof  thesald  estate. 

Given  under  my  hand  this  16th  day  of  .fannary,  I8S0. 

4.t  EMII^Y  LI  X  DERM  AN. 


rlS  lb  TO  IHVE  NOTICE, 
That  the  8ubsicrit>er,  of  Washington,  D.  C,  hath  ob- 
tuaeti  from  the  Supreme  Court  of  the  Dietrict  of  Colum- 
bit,  holdine  a  SptKsml  Term  for  Orphans'  Court  businei<s, 
Lpttf rs  of  Administration  on  the  personal  estate  of  Lewis 
W.  Writbt,  late  of  the  District  of  t.'oliimbia.  deceased. 

All  person»  having  claims  against  the  said  deceased  are 
beneby  warned  to  exhibit  the  same,  with  tbe  vouchers  there* 
of,  to  the  subscriber,  at  or  before  the  9th  day  of  January 
iM^xt;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
efltof  said  estate. 

Giveu  under  my  hand  this  0th  day  of  .Tanuary,  1S80. 

4-S  MAKT  F    WRIOHT. 


IS  THE  >UPHEME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  23d  day  of  January,  ISSO. 
Alkxaxdkr  D.  Smitu     ) 

T.  I    No.  6618.  Eq.  Dock.  19. 

ETA!f  SXITII  KT  AL.  1 

On  motion  of  tbe  plaintiff,  by  Mr.  Matthews,  his  solicitor, 
t  is  onlered  that  the  defendant,  Evan  Smith,  cause  his  ap- 
pearauce  to  be  entered  herein  on  or  before  the  first  rule« 
day  occurring  forty  days  after  this  day ;  otherwise  the 
cause  will  be  proceded  with  as  In  case  of^ default. 

My  the  Court.       CUAELES  P.  JAMES.  Justice,  ke. 
True  copy.    Test:  B.  J.  MEIGS,  Clerk,  Ac. 

O.  M  Mattiikw^,  Solicitor.  4-S 


IN  THK  SUPREME  COURT  OF  THE  DISTRICT  OK 
l^lumbm,  holding  a  S|>ecial  Term  for  Orphans'  Court 
Business.  January  24.  IStft). 
In  ih«  case  of  Job  Barnard,  administrator  of  Henry 
White,  deceas*^.  th*»  administrator  aforesaid,  has,  with  the 
apprbval  of  the  I'ourt,  appointed  Friday,  the  20th  day  of 
Fetiniary«  A.  D.  ISSO,  at  1 1  o'clock,  a.  m.  for  making  payment 
and  distribution  under  the  Court's  direction  and  control ; 
wbea  and  where  all  creditors  and  persons  entiiletl  to  di8> 
tntHiUvH  stmres  (««r  legacies)  or  a  residue,  are  hereby  notifled 
to  attend  in  person  or  by  agent  or  attorney  duly  authorised, 
with  tbeir  claims  against  the  estate  properly  vouched: 
otherwise  the  administrator  will  take  tbe  benefit  ol  the  law 
ifninst  them.  Provided,  a  copy  of  this  order  be  pub- 
Ibbed  once  a  week  for  three  weeks  in  the  Washington  Law 
Reporter,  previous  to  the  »aid  day. 
«  Test ;      A    WEBSTER,  Register  of  Wills 


T^  BANKRUPTCY. 

A  District  of  Columbia,  »$: 

At  Washington,  the  ath  day  of  January,  A.  D.  1S80,  the 
midersbrned  hereby  gives  notice  of  his  appointment  as  iis* 
■iftieeof  Benjamin  Kanfman,  of  Washington,  D.  C  ,  who 
has  b^en  adjudged  a  bankrupt  upon  her  own  petition  by 
the  Supreme  Court  of  said  District. 

M.X*HOWSER,  Assignee. 
J.    SATLES  BRoWN. 

1^  Register  iA  Bankraptoy. 


THIS  IS  TO  GIVE  NOTICE 
That  the.snbsf  riber.  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Terra  for  Orphans'  Court  bnsiuess.  Letters 
of  administration  on  tbe  personal  estate  of  Mary  C.  Goheens, 
late  of  the  District  oi  Columbia,  deceased.* 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  samo,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  liefore  the  33d  day  of  .Ian- 
nary  next ;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  esd  day  of  January,  1880. 

4  8  ^^  A.  B.  WILLIAMS. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  tor  Orphans'  Court  business.  Let- 
ters of  Administration,  will  annexed,  on  the  personal  estate 
of  Augustine  A.  Mullett,  late  of  the  District  of  Columbia, 
dec«'ased. 

All  persons  having  claims  a;;alnst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  Ath  day  of 
January  next ;  they  may  otherwise  by  law  be  excluded 
from  all  Vneflt  of  the  said  estate. 

Given  uudsr  my  han-J  this  6th  dav  of  Janu.ary.  I88o. 

4-3  HANNAH  MULLETT. 

IN    THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  19th  day  of  January ,  18SU. 

DOUOLA88  F.  FORRKfiT  1 

vs.  I     No.  7110. 

J.  McClart  Prrkixs.Mary  Francbs  f  Eq  Dock.  90. 

Stoxk  bt  al.  J 

On  motion  of  the  plain  tiff,  bv  Mr.  Joseph  Forrest,  his  at- 
tornev.ir  Is  ordered  that  the  defendants,  Geor:re  B.  stone, 
Thomas  G  Stone,  Mary  Stone  Hutton,  and  Hobert  Huiion. 
c-iuse  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-dav  occurr.ng  forty  days  after  tiil:*  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

BytheCuUTt.  CHAS.  P.  JAMES,  Ju^sUce,   kt,    ' 

Trpecopy.    Test:    R.  J.  M bigs,  Clerk,  etc.  4-8. 

.TO!<KPii  Forrbst.  Solicitor. 

IN  THE  SUPREME  COURT  OF  THE  DlSTRUn  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Business,  Janunry  £t,  1S8U. 

In  the  matter  of  the  estate  of  Fred  W.  Beers. 

Application  for  Letter*  of  Administration,  on  the  estate 
of  Fredenck  W.  Beers  of  the  City  of  New  York,  has  this 
dav  been  made  by  Allan  Rutherford. 

All  persons  interested  are  hereby  notified  to  appear  In  this 
courton  Friday,  theSuth  day  of  February  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  administration  on 
the  estate  of  said  deceased  should  not  issue  .is  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 
4-8*       Test:  A.  WEBSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  t;oun 
Business.    January  24. 1880. 

In  the  case  of  Sarah  Berry,  M.  Virginia  Berry  and  Chas. 
M,  Matthews,  executors  of  Philip  T.  Berry,  deceased,  the 
executors  aforesaid  have,  with  the  approval  of  the  Court, 
appointed  Friday,  the  20th  day  of  Februarv,  A.  D.  1»80.  when 
and  where  all  creditors  and  oersons  entitled  to  distribntive 
shares  (or  legacies)  or  a  residue,  are  hereby  notified  to  at- 
tend In  person  or  by  agent  or  attorney  duly  authorised,  with 
their  claims  against  the  estate  properly  vouched ;  oiherwisn 
the  executors  will  take  tbe  benefit  of  the  law  against  them ; 
Provided  a  copy  of  this  order  be  published  once  a  week,  for 
three  weeks,  in  the  Washington  Law  Reporter,  previous  to 
said  day. 

4-3  Test:  A.  WEBSTER,  Register  of  Wills. 

On  AS.  M.  MATTnBWg,  Solicitor. 


THIS  IS  TO  GIVE  NOTICE: 
That  the  subscriber,'  of  Plkecville,  Balto.  Co  ,  Md. 
hath  obtained  form  the  Supreme  Com  t  of  the  District  of  Col- 
umbia, holding  a  Special  Term  for  Orphans'  Court  bus* 
ines*.  Letters  Testamentary  on  the  Personal  Estaie  of 
William.  C.  Lipscomb,  late  of  the  District  of  Columbia 
deceased.  ' 

All  persons  having  claims  against  the  said  <tecea*>ed  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subcrll>er,  at  or  before  the  9th  of  J:inuary 
next;  they  may  otherwise  by  law  he  excluded  from  all 
benefli  of  the  said  estate. 

GiTea  nnder  my  hand  this  »ih  day  of  January.  1880. 

i-3«  BOBT.  M.  UPSOOMB. 
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IN  BANKEUPTOT.  , 

Dittriet  t^  Columbia^  $n 
At  WiulHnrton,  the  80th  day  of  liecember,  A.  D.  1879,  tli« 
andereifrned  hrrebY  rives  nutlce  of  his  appointment  as  as- 
eignee  of  Uenj'n  W.  Summy,  of  Wasbinxton;  D.  G.,  who  has 
been  adjiidgvd  a  bankrupt  upon  bis  own  petition,  by  the 
Sapreme  Court  of  said  District. 

M.  L.  HOWSER,  APslgnee. 
J.SAYLESBROWN. 
8^  Register  in  Banlcruptcy. 


IN  BANKRUPTCY. 
District  qf  Columbta,  99 : 
At  Washington,  the  2d  day  of  January,  A.  D.  18S0,  the 
nnder«irned  h«*rebv  gives  notice  of  his  appointment  as  as- 
signee of  Raphael  Sanger,  of  Washington,  1>.  C,  who  has 
been  adjudged  a  bankrupt  upon  his  own  petition,  by  the 
Supreme  Court  of  said  District. 

^  M.  L.  HOWSER,  AMlgnee. 

J.  8ATLE8  BROWN. 
'  8-3  Register  in  Banlcruptcy. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OP 
Columbia,  the  12th  day  of  January,  ISSO. 

Mabt  E.  Dooan  1 

T.  y    No.  7094.     Ea.  Doek. 

JOBANNAn  MALOIf IT  XT  AL         J 

On  motion  of  the  plain  UflT,  by  MessrH.  Harris  k  Washing- 
ton, her  solicitors,  it  is  ordered  that  the  defendants,  Norab 
Scan  Ion  and  Jobannah  Sfaloney.  canse  their  appearance  to 
be  entered  herein,  on  or  before  the  first  rulenlay  occurring 
fcKty  days  after  this  day :  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 
Bv  the  Court.  JAMES,  Justice,  Ac. 

Test :  R.  J.  Mxios,  Clerk. 
8-8 


A  ♦.rue  copyt 
Habris  a  Washington,  Solicitors. 


iN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  16th  day  of  January.  1880. 

ELlZABgTn  Obrhold         i 

▼.  [       No.  9.0A1.    Eq.  Doc.  18. 

Gborob  Obbiiold  ) 
On  motion  of  the  plaintliT.  by  Mr.  A.  B.  Williams,  her 
solicitor,  it  is  ordered  that  the  defendant.  OeorgeOerbdld, 
cause  bis  appearance  to  be  entered  herein  on|or  before  the 
fln»t  rnle-day  occnrring  forty  days  after  this  day;  otherwise 
the  iTtuM  win  be  proceeded  with  as  In  ca»e  of  defltult. 
By  the  (^ourt :  CHAS.  P.  JAMES,  Justice,  Ac. 

Trnecupy.    Test:    R.  J.  M bios. Clerk, ftc.  S-8 

A.  B.  Williams.  Solicitor. 


Legal  Notices. 


THIS  IS  TO  OIVE  NOTICE, 
That  the  subscriber,  of  Washington.  D.  C.  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  siNtclal  term  for  Orphans*  Court  bnslnees^ 
Letters  of  Administration  on  the  personal  estate  of  Benja- 
min 1$  Jackson,  Uteof  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  eaid  deceaced  are 
hereby  wamtd  to  exhibit  the  same,  with  the  Touchers  there- 
of, to  the  subscrllier,  at  or  before  the  16th  day  of  January 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Giren  under  ngr  hand  this  16th  day  of  January,  18F0. 
8-3* tXIZA  C.  JACKSON. 

IN  THE  SUPREME  Court  Ol-*   IHE  illSTHlCT   OF 
Columbia,  Sitting  in  Equity,  January  6th  1S80. 
Jos.  Ubilb  ) 

vs.  {    6820.    Eq.  Doc  19. 

Mabt  Schwokopf  bt  al.    ) 

The  trustee  in  thU  case  having  reported  that  on  the  24th 
of  October,  1879,  he  «old  free  from  taxes,ithe  fallowing  part 
of  lot  9,  square  724,  Wxishington,  D  C  beginning  20  feet  east 
from  the  south we9t  corner  of  said  lot  and  thence  running 
east  18  feet  4  inches  by  a  depth  of  102  feet  ^  inch,  to  Joseph 
Hile  for  the  sum  of  S6  cents  per  square  foot.  It  Is,  this  6ih 
day  of  January  A.  D.  It-fO,  ordered  that  said  sale  be  con- 
firmed unless,  canse  to  the  contrary  be  shown  on  or  before 
the  first  Tuesday  in  February  next,  provided  a  copy  of  this 
order  be  published  as  required  by  the  rules  of  this  Court. 
And  it  is  further  ordered  that  this  cause  be  referred  to  the 
Auditor  of  this  Court  to  state  the  triisiees  account,  and  after 
ascertaining  the  nmount  of  taxes  due.  upon  said  real  estate 
at  the  time  of  said  sale,  to  report  distribution  of  the  balance 
of  the  proceeds  thereof. 

JAMES.  Justice. 
True  copy.  Test. 8»8       R.  .T.  Mbios,  Clerk,  kc 

IN  BANKRUPTCY. 
DUtrlct  qf  Columbia,  ## : 
At  Washington,  the  7th  day  of  January,  A.  D.  1880,  the 
undersigned  berebv  gives  notice  of  his  appointment  as  as- 
signee cf  Henr}*  King,  jr.,  of  Washington,  D.  C,  who  has 
been  adjudged  a  bankrupt  upon  his  own  petition,  by  the 
Supreme  Court  of  said  District. 

ML.  HOWSER.  Assignee. 
J.SAYLESBROWN, 
8  3  Register  in  Bankruptry. 


THIS  IS  TO  OIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  let- 
ters Testamentary  on  the  personal  estate  of  Frank  L.  Fair- 
brother,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby   warned   to  exhibit   the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  9th   day  of 
Jenuary  next;  they  mny  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Given  under  my  hand  this  9th  day  of  January.  1880. 
ALBERT  F.  K6X.  Ex'r. 
8-8*  920  K  Street 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans* 
Court  Business     January  16, 1880. 

In  the  matter  of  the  Estate  of  .fohn  Sheridan. 

Application  for  Letters  of  Administration  on  the  estate 
of  John  Sheridan,  of  Caddo  Station,  in  the  Indian  Terr*y, 
has  this  day  been  made  by  WlA  A.  Coulter. 

All  persons  interested  are  hereby  notified  to  appenr  in  this 
court  on  Friday,  the  13th  day  of  February  next,  at  11  o'clock 
.1.  m.  to  show  came  why  Letters  of  Administration  on  the 
estate  of  the  said  deceased  should  not  issue  as  praved.  Pro- 
vided a  copy  of  this  order  be  published  once  a  week  for  three 
weeks.  In  the  Washington  Law  Reporter,  previous  to  the 
said  day. 
3-3*  Test:  A.  WEBSTER,  Register  of  Wills 


BANKRUPTCY  SALE 

On  Tnesdav,  February  17,  I860,  at  n  o*c1ock  P.  M..  at  the 
ofllce  of  the  Register  in  Bankruptcy,  at  theClivHall.  I  shall 
sell  at  Public  Auction,  the  following  named  Bankruptcy 
Assets,  to  wit; 

One  Qold  Watch  and  Chain.    Terms  Ca^h. 
8^  M.  L.  HOWSER,  AsslgBsa. 


IN  BANKRUPTCY. 
DiHHel  qf  Columbia,  ##; 
At  Washington.  D.  C,  the  80th  day  of  November,  A.  D. 
1879,  the  undersigned  hereby  Kives  notice  of  bis  appointment 
as  assignee  of  Herman  Reisenstein,  of  Washington.  D.  C, 
who  has  been  adjudged  a  bankrupt,  upon  his  own  petition, 
by  the  Supreme  Court  of  said  District. 

M.  L.  HOWSER.  Assignee. 
J.  SAYLES  BROWN. 
8-8 Register  In  Bankruptcy. 

IN  THE   SUPREME   COURT  OF  THE  DISTRICT  OF 
Columbia,  the  24th  day  of  January,  18S0. 
Elizabbtu  O.  Jou.mson        ) 

vs.  {    No.  712»     Eq.  Doc.  20. 

Jbbomb  H.  Johnson.  ) 
On  motion  of  the  plain tiflTs.  by  Messrs.  Cnppy  k  Ingersoll, 
her  solicitors,  it  is  ordered  that  th  defendant,  Jerome  H. 
Johnson,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  d.iys  after  this  day : 
otherwise  the  cause  will  be  proceeded  with  as  in  lase  of 
default. 
By  the  court.  CHAS.  P.  JAMES,  Justice,  Ac 

True  copy.    Test:    R.  J.  M  bigs,  Clerk,  &c.  4-S* 

CUPPY  k  iNOBitsoLL,  Solicitors. 


{BANKRUPTCY  NOTICE, 
o  all  the  creditors  of  Henry  B.  Smith  and  Lewis  D.  Stone, 
trading  as  Smith  k  Stone,  who  may  have  proved  their 
claims: 

Yon  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcy, 
to  hear  the  petition  of  Henry  B  Smith,  on  the  6ih  day  of 
February.  1880,  at  11  o*clock.  a.  m.,  and  to  hear  the  petition 
of  Lewis  D.  Stone,  on  the7ih  day  of  February,  1880.  at  11 
o'clock  a.  m  at  theodiceof  .f.  Sayles  Brown.  Register,  at 
the  City  Hall,  Washington  City,  to  show  cause  why  a  dis- 
charge firom  all  their  debts  should  not  be  granted  to  said 
Bankrupts.  Yon  are  also  notified  that  the  second  and  third 
meetings  of  said  Bankrupts*  creditors,  will  be  held  before 
the  Regl«ter,  at  the  same  place,  on  the  6th  day  of  February, 
1880.  at  11  o'clock  a.  m. 

By  order  of  the  Court:        FRED*K  r^OUOLASS, 

U.  S.  Marshal  of  D.  C,  as  Messenger. 
Test:  V8  R.  J.  MEiaS,  Clerk. 
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6£0KG£  B.  CORKHILL       -        -        Editor 
A.  H.  JACKSON       .     -      Associate  Editor 


An  order  was  issued  in  the  United  States 
Sapreme  Court  on  the  2d  inst.,  that  in  all  eases 
decided  prior  to  the  first  day  of  January,  where 
no  petition  for  a  re-hearing  was  pending,  the 
mandate  may  issue  after  that  date  when  ap- 
plied for.    The  court  adjourned  till  March  1. 

The  case  of  Thomas  McBride  against  Carl 
Schurz  was  up  in  the  United  States  Supreme 
Coort  on  Monday,  2d  inst.,  on  a  motion  to  ad- 
vance it  for  hearing  on  the  first  day  in  next 
term.  This  is  the  test  casQ  on  the  right  of  the 
Secretary  of  the  Interior  to  cancel  land  pat- 
ents after  signing,  and  also  of  the  "  township 
wte"  system  pursued  by  the  Mormons  in 
Utah,  to  exclude  Grentiles  from  settlement. 


A  VERT  interesting  point  in  patent  cases 
was  decided  in  the  United*  States  Supreme 
Coort,  on  the  9th  inst.,  in  an  opinion  by  Justice 
foadley,  in  the  case  of  W.  W.  and  L.  L.  Leg- 
gett  against  B.  F.  S.  and  G.  Avery,  a  suit  for 
an  infringement  on  a  reissued  patent.  It 
was  held  that  a  reissue  was  worthless  where 
claims,  by  consent,  were  inserted  on  the  al- 
lied ground  of  prior  negligence.  In  this 
manner  it  was  stated  gross  frauds  were  per- 
petrated on  the  public. 


Leetares  ob  Constititional  Law. 

Associate  Justice  Miller,  of  the  United 
States  Supreme  Court,  on  Friday  night,  the 
6th  inst.,  delivered  the  first  of  a  series  of 
three  lectares,  before  the  University  Law 
School,  of  the  city  of  Washington  on  **  Con- 
stitutional Law."  The  first  of  the  series  was 
such  as  might  have  'T>een  expected  from  this 
accomplished  jurist-  The  second  of  the  course 
will  be  delivered  on  the  evening  of  the  12th 
inst,  in  the  Lecture  Room  of  the  University, 
681  F  street,  n.  w.  All  students  of  constitu- 
tional law  should  attend  these  lectures. 


The  United  States  Revised  Statutes. 

We  publish  in  this  number  of  the  Reporter 
an  extract  from  an  opinion  of  the  Court  of 
Claims,  in  Wright  v.  United  States,  recently 
delivered,  wherein  the  court  has  taken  pains 
to  explain  the  status,  and  the  force  and  effect 
of  the  Revised  Statutes,  including  the  origi- 
nal and  the  first  and  second  printed  editions. 
Many  persons  suppose  the  second  edition  to 
be  a  new  revision,  while  it  is  only  a  new  pub- 
lication, and  a  compilation  as  the  opinion 
clearly  points  out. 


An  Interesting  Deeision. 

Mac  Arthur,  J.,  holding  the  Probate  Court, 
rendered  a  decision  on  tlie  6th  inst.,  in  the 
intestacy  of  Robert  Harrison,  whose  estate 
was  claimed  by  the  United  States.  The  case 
has  attracted  some  attention  from  the  fact 
that  it  is  the  first  brought  in  this  city  by  the 
Government  against  an  estate  where  the  de- 
ceased was  supposed  to  have  died  without 
heirs.  The  Government  claimed  the  property, 
valued  at  $5,000,  as  an  escheat,  and  published 
notice  to  that  effect.  In  answer  to  this  notice 
two  claimants,  named  Hamilton,  filed  their 
petition,  in  which  they  alleged  that  Robert 
Harrison's  mother  was  a  Hamilton,  and  that 
they  were  the  next  of  kin.  The  Government 
resisted  this  claim,  and  took  considerable  tes- 
timony, proving  that  the  mother  of  Robert 
Harrison  was  Cynthia  Ashford,  who,  with  her 
sister  Nannie,  lived  in  Alexandria,  Va.  Upon 
this  proof,  Olin,  J.,  decided  against  the  Ham- 
iltons.  Soon  after,  Robert  C.  Murphy  and 
others  filed  their  petition,  alleging  that  the 
petitioners,  Mrs.  Murphy,  Mrs.  Cox  and  Miss 
Casseen,  were  the  sole  heirs  of  their  mother, 
Rachel  Casseen,  who  was  the  sole  heir  of 
Thomas  Ashford,  who  was  the  brother  of 
Robert  Harrison's  mother.  This  case  was 
argued  by  H.  O.  Claughton  for  the  petitioners 
and  by  the  District  Attorney  for  the  United 
States.  The  court  held  that  the  evidence 
proved  that  Robert  Harrison  was  the  son 
of  Cynthia  Ashford,  who  intermarried  with 
one  Harrison,  and  that  the  female  petitioners 
were  the  grand-children  of  Thomas  Ashford, 
the  brother  of  Cynthia  Ashford,  and  were  en- 


Digitized  by 


Google 


82 


washujgtok  law  iiei>orteii. 


Vol.  Vm 


titled  to  the  estate.    District  Attorney  Corkp 
hill  noted  an  appeal  to  the  general  term. 


The  D.  &  R.  G.  R.  Co.,  v.  The  C.  C.  &  S. 
J.  R.  Co.*  The  case  of  the  Denver  &  Rio 
Grande  Railroad  Co.  against  the  Canon  City 
&  San  Juan  Railroad  Co.,  npon  application 
for  a  writ  of  mandamus  to  compel  the  execu- 
tion of  a  decree  of  the  court,  was  decided  in 
the  United  States  Supreme  Court  on  Febru- 
ary 2d,  by  an  opinion  delivered  by  Justice 
Harlan.  The  court  denied  the  application  of 
the  Denver  company  for  a  mandamus  against 
the  judges  of  the  Circuit  Court  of  the  United 
'States  for  the  District  of  Colorado.  It  does 
not  express  any  opinion  as  to  whether-the  de- 
crees of  July,  1879,  and  January,  1880,  con- 
tain errors  to  the  prejudice  of  either  party.  It 
refuses  the  mandamus  upon  the  ground  that  in 
the  substantial  matters  complained  of  by  the 
Denver  company,  the  circuit  court  was  at 
liberty  to  exercise  its  Judicial  discretion,  and 
that  in  such  cases  the  remedy  for  errors  com- 
mitted was  by  appeal,  and  not  by  mandamus. 
But,  as  the  rights  of  the  Denver  company  will 
cease  under  the  provisions  of  the  act  of  Con- 
gress in  1882  as  to  the  portions  of  its  road 
then  unfinished,  the  court  announced  that  it 
felt  it  to  be  its  duty  to  afford  the  parties  an 
opportunity  for  an  early  and  final  determina- 
tion of  their  controversies  upon  the  merits. 
It  announced  that  upon  an  appeal  being  per- 
fected and  filing  of  the  transcript  of  the  re- 
cord, it  would  hear  an  application  to  advance 
the  causes  for  hearing  at  the  present  term. 
Field,  Bradley  and  Swayne,  JJ.,  dissented 
from  the  opinion  of  the  court  in  the  Denver 
<&  Rio  Grande  case,  but  in  view  of  the  fact 
that  the  cause  will  soon  come  up  for  final 
hearing,  tliey  refrained  from  expressing  an 
opinion  as  to  the  details  of  the  litigation.  The 
subject  of  controversy  is  the  only  available 
canon  route  to  Leadville,  and  a  compromise 
was  reported  to  have  been  arrived  at  on  the 
1st  inst.,  by  which  the  Rio  Grande  company 
pay  the  Santa  Fe  company  $400,000  for  the 
privilege. 

»  ■ 

Where  is  money  first  mentioned  in  the 
Bible?  When  the  dove  brought  the  green 
back  to  Noah. 


A  New  Edifice  for  Court  Purposes  in  the  District  of 
Columbia. 

The  readers  of  the  Reporter  must  have 
observed  how  studiously  it  avoids  all  ques- 
tions of  a  political,  partisan  or  sectarian  na- 
ture. It  is  and  shall  be  a  Law  Review — 
nothing  more — ^nothing  les ;  yet,  all  subjects, 
objects  and  matters  connected  with  and  per- 
taining to  the  profession,  and  the  courts,  are 
proper  subjects  of  suggestion  and  considera- 
tion in  these  columns,  hence  it  is  deemed 
proper  to  consider  the  object  mentioned  in  the 
head  lines  of  this  article. 

Recently,  while  passing  through  Judiciary 
Square,  in  company  with  a  prominent  Sena- 
tor, he  halted  immediatly  north  of  the  centre 
of  the  City  Hall,  and  observed,  "  some  years 
ago,  when  I  first  arrived  here,  I  was  passing 
through  this  square  and  asked  a  gentleman,  if 
that  was  the  jail ;  I  thought,  from  its  appear- 
ance it  must  be  a  prison  ;  and  still,  I  saw  no 
iron  bars.  I  have  been  through  the  court 
rooms  and  various  oflSces  therein  since ;  it  is  a 
disgrace  to  the  United  States;  a  decent 
Court  House  should  be  erected." 

We  have  thought  over  this  subject,  and  of 
course  arrived  at  the  same  conclusion,  and 
every  one  having  business  at  the  "  City  Hall* 
of  necessity  concludes  the  same.  The  present 
structure  from  the  south,  appears  peculiarly 
dubious,  its  ancient  colums  and  porticos  re- 
mind the  antiquarian  of  a  partially  excavated 
ruin  of  Pompeii,  or  Herculaneum,  and  the 
modem  of"  Newgate,"  in  London,  or  of  "  The 
Tombs  "  in  New  York,  but  the  north  front, 
presenting  as  it  does,  one  long  unpencilled 
and  unpointed  wall  of  rough  bricks,  reminds 
one  of  nothing  but  a  prison^  dark,  cold  and 
damp,  without  a  solitary  convenience,  and  the 
interior  faithfully  justifies  the  impression^ 
made  by  exterior  appearances,  as  every  one 
knows,  who  ever  had  occasion  to  enter  those 
strange  uncomfortable  and  stifling  court  rooms. 

The  "  City  Hall "  is  an  uncompleted  wing 
of  a  structure,  designed  and  began  many  years 
ago ;  in  fact,  the  places  occupied  by  our  several 
courts,  were  intended  for  the  common  coun- 
sel and  other  oflQcers  of  the  corporation  of  the 
city  and  county  of  Washington.  Neither  of 
those  apartments  were  ever  intended  for  court 
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rooms,  nor  are  thej  fitted  for  court  purposes. 
The  seating  capacity  of  the  Criminal  Court 
and  Circuit  Court  room  No.  1,  will  not  exceed 
150  each,  while  Circuit  Court  No.  2  is  held*  in 
a  room  in  which  100  people  cannot  be  seated, 
while  the  Equity  Court  room  is  not  as  large 
as  an  ordinary  first-class  bed  room ;  the  attor- 
neys go  in  by  turns  on  motion  days.  Twenty- 
five  persons  fill  the  apartment  too  full  for 
ntterance— of  the  curses  of  counsel  even. 

The  Probate  Court  is  held  in  a  room  utterly 
onfitted  for  such  purposes,  and  the  clerk*8 
office  has  a  seating  capacity  for  but  two  per- 
sons ;  in  this  den  counsel  nor  litigants  have 
any  conrenience  whatever,  though  the  clerk 
and  his  assistants  are  as  accommodating  as 
possible.  The  U.  S.  Marshal,  if  possible,  is 
more  cramped  for  room  than  Is  the  clerk.  The 
**  City  Hall "  is  in  fact,  an  old  rookery,  without 
convenience,  full  of  valuable  papers  and  rec- 
ords, liable  to  loss  at  any  hour.  The  Court 
in  Banc  or  General  Term,  or  Supreme  Court, 
or  Appellate  Court,  as  it  is  variously  designa- 
ted, has  been  holding  its  sessions  in  a  recon- 
ttructed  livery  stable,  on  5th  street,  where  the 
light  comes  from  below  instead  of  from  above, 
we  refer  to  daylight.  This  Temple  of  Justice 
is  worse,  if  possible,  than  the  other  "  court 
house,"  built  by  lottery  schemes. 

An  epitome  of  the  legislative  history  of  the 
City  Hall  seems  most  proper  here,  though  con- 
suming more  space  than  intended ;  but  being 
in  we  must  go  through.  On  May  4,  1812, 
Congress  passed  "an  act  further  to  amend 
the  charter  of  the  city  of  Washington." 
Among  other  powers  granted  the  corporation 
is  one  "  to  authorize  the  drawing  of  lotteries 
for  effecting  any  important  improvement  in 
the  city,  which  the  ordinary  funds  or  revenue 
thereof  will  not  accomplish.  Provided,  That 
the  amount  to  be  raised  in  each  year,  shall 
not  exceed  the  sum  of  ten  thousand  dollars. 
And  provided  also ;  That  the  object  for  which 
the  money  is  intended  to  be  raised,  shall  be 
first  submitted  to  the  President  of  the  United 
States,  and  shall  be  approved  by  him."  On 
May  15,  1820,  a  similar  provision  was  enacted 
by  Congress  in  the  following  words:  "To 
authorize,  with  the  approbation  of  the  Presi- 
dent of  the  United  States,  the  drawing  of  lot- 


teries for  the  erection  of  bridges,  and  effecting 
any  important  improvements  in  the  city,  which 
the  ordinary  revenue  thereof  will  not  accom- 
plish for  the  term  of  ten  years."  On  the  8d 
of  March,  1823,  "  an  act  providing  for  the  ac- 
commodation of  the  Circuit  Court  of  the 
United  States  for  Washington  county,  in  the 
District  of  Columbia,  and  for  the  preserva- 
tion of  the  records  of  said  court,"  was  enacted. 

The  next  and  last  enactment  on  this  sub- 
ject was  approved  February  22,  1827,  in  the 
following  words :  "  That  it  shall  and  may  be 
lawful  for  the  corporation  of  the  city  of  Wash- 
ington, *  *  *  to  permit  the  introduction 
into  their  Lotteries,  from  time  to  time,  as  a 
substitute  for  part  of  the  money  prizes  in 
their  schemes,  such  portions  of  the  lands  that 
were  authorized  to  be  sold  by  way  of  Lottery, 
in  and  by  the  act  of  the  legislature  of  the 
State  of  Virginia,  passed  in  favor  of  the  late 
Thomas  Jefferson,  as  to  them  shall  appear 
proper,  until  the  whole  of  said  lands  shall  be 
sold."  So,  it  appears,  that  "lottery  schemes" 
were  the  sources  through  and  by  which  our 
sturdy,  puritan  and  patriotic  sires  sought  the 
finances  by  which  the  first  "Court  House," 
City  Hall,  Temple  of  Justice,  was  erected  in 
the  District  of  Columbia. 

The  present  structure  is  now  aboat  sixty 
years  of  age  and  still  incomplete,  in  truth  only 
one-quarter  of  what  was  originally  designed, 
and  it  is  believed  that  the  cause  of  its  not 
being  completed  was  the  discovery  of  its  inca- 
pacity for  the  objects  had  in  view. 

The  foregoing  is  no  fancy  sketch,  but  stub- 
bom  facts  and  figures.  Now,  what  remedy 
should  be  applied  by  the  Congress  of  the 
United  States?  That  a  remedy  is  impera- 
tively demanded  everybody  concedes.  WTicU 
is  it? 

After  careful  reflection,  we  believe  the  only 
proper  and  economic  course  to  pursue  is  for 
Congress  to  provide  for  the  ejection  of  an  edi- 
fice in  the  centre  of  Judiciary  Square,  becoming 
the  Capital  of  the  United  States,  of  sufficient 
capacity  to  accommodate  the  Supreme  Court  of 
the  United  States,  with  its  magnificent  library, 
the  Department  of  iTustice  with  its  library, 
the  Court  of  Claims  with  its  library,  the  sev- 
eral courts  of  the  District  of  Columbia,  with 


Digitized  by 


Google 


84 


WASHIKGTOK  LAW  HEPORTER. 


Vol.  Vm 


apartments  sufficient  to  accommodate  the  va- 
rious Commissions,  Boards  and  Conventions 
almost  constantly  in  session  in  this  city  on 
national  or  international  affairs. 

During  the  past  few  years  there  have  been 
in  session  in  Washington,  the  Alabama  Claims 
Commission,  the  Spanish  and  the  Mexican 
Commissions  and  the  Southern  Claims  Com- 
mission and  others,  for  the  accommodation  of 
which  the  Government  has  been  paying  extra- 
vagant rentals.  The  Department  of  Justice 
and  the  Court  of  Claims  are  in  rented  build- 
ings. It  is  safe  to  affirm  that  during  the 
last  decade  sufficient  money  has  been  ex- 
pended in  rents  by  the  Government  to  go  far 
towards  the  erection  of  the  stmcture  indicated. 

Congress  requires  all  the  room  in  and  about 
the  Capitol.  Thousands  of  dollars  have  been 
expended  the  last  summer  in  cutting  walls 
and  in  excavations  in  futile  efforts  to  provide 
more  room  and  better  ventillation. 

If  the  United  States  Supreme  Court  were 
removed  to  some  other  locality,  all  the  space 
now  occupied  by  it  and  by  its  library,  clerks, 
marshals,  <&c.,  <&c.,  could  be  immediately  util- 
ized by  Congress . 

The  Supreme  Court  of  the  District  of  Co- 
lumbia, it  is  safe  to  say,  hear  and  adjudicate 
a  larger  number  of  important  canses  than 
any  other  court  in  the  Union,  the  Supreme 
Court  of  the  United  States  alone  excepted. 
The  heads  of  the  Executive  departments, 
bureaus  and  divisions  of  the  Government,  the 
States,  counties  and  other  municipal  bodies 
and  corporations,  either  prosecuting  or  de- 
fending, by  and  through  the  very  ablest  legal 
talent  in  the  country,  Senators,  Governors 
and  Members  of  Congress,  are  frequently  en- 
gaged in  these  judicial  conflicts. 

The  Supreme  Court  of  the  United  States  is 
a  body  of  universal  interest  and  veneration 
to  every  one  and  especially  to  strangers,  and 
yet  there  are  very  meagre  accommodations  for 
the  visitors.  Two  hundred .  persons  outside 
the  bar,  it  is  believed,  would  fill  the  room  to 
suffocation,  and  yet  there  are  thousands  visit- 
ing the  court  daily  wheft  in  session. 

It  is  eminently  fitting  that  Congress,  with- 
out delay,  make  the  necessary  legislation  for 


the  erection  and  completion  of  an  edifice 
worthy  of  the  nation,  and  of  its  Capital  city, 
to  be  known  and  designated  as  the  Depart- 
ment  of  Jiistice. 

Congress,  by  doing  as  indicated,  will  receive 
the  gratitude  of  the  whole  people,  of  the  Bar 
and  of  the  Judiciary  especially. 


Book  Notices. 


We  are  in  receipt  of  the  14th  volume  of  the 
Court  of  Claims  Reports,  reported  by  Knott 
and  Hopkins.  Like  its  predecessors,  it  is  a 
most  valuable  addition  to  the  legal  lore  of  the 
country.  This  volume  contain  silt  decisions, 
involving  nearly  every  principle  of  law,  touch- 
ing the  vast  variety  of  claims  coming  from 
Congress  and  the  Executive  Departments  for 
adjudication,  and  no  lawyer  should  be  with- 
out the  same.  It  contains  653  pages,  is  bound 
in  fine  legal  calf  and  printed  in  the  best  of 
style  in  vogue,  at  the  Government  Printing 
Office. 

Visitor's  Guide  to  the  Smithsonian  Insti- 
tution and  National  M.useum,  by  W.  J.  Rhees, 
Chief  Clerk  of  the  Institution. 

The  above  is  the  title  of  a  very  neat  pamph- 
let of  about  100  pages.  As  its  title  indicates, 
it  is  a  guide  for  parties  visiting  the  Institution, 
and  will  prove  a  very  valuable  assistant,  en- 
abling visitors  to  find  the  various  objects 
of  interest,  besides  containing  much  valuable 
information  in  relation  thereto. 

It  is  printed  by  Messrs.  Jodd  &  Detweiler, 
and  is  a  very  creditable  specimen  of  printing. 
Price,  30  cents. 

The  author  will  please  accept  our  thanks 
for  the  copy  sent  the  Reporter. 

A  Manual  of  Criminal  Law,  including 
the  Mode  of  Procedure  by  which  it  is  EnforcecL 
By  Emory  Washburn,  LL.  D.  Edited  by  Mar- 
shall D.  Ewell.  Callaghan  &  Co.,  Chicago, 
Ills.,  Publishers.    Price,  f  2  50. 

The  above  is  a  neat  little  book,  of  .about 
800  pages,  well  bound  in  full  law  sheep,  of 
convenient  form  and  size  for  the  use  of  stu- 
dents. 

The  object  of  the  author  was  to  place  in  the 
hands  of  students  of  law,  an  elementary  out- 
line of  the  criminal .  law,  together  with  the 
mode  of  procedure  by  which  it  is  enforced,  in 
a  brief  and  intelligible  form,  so  as  to  prepare 
the  mind  of  the  student  for  taking  up  the  entire 
subject  in  detail  by  showing  the  topics  em- 
braced in  it,  and  the  relations  they  bear  to 
each  other. 

The  mode  by  which  the  author  sought  to 
accomplish  this  purpose,  has  been  to  describe. 
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in  the  first  place,  the  principal  crimes  known 
to  the  law,  as  well  as  the  principle  npon  which 
their  character  of  criminality  consists,  and 
then  to  take  up  and  describe  the  proceedings 
hy  which  prosecntions  are  begun  and  carried 
on  to  final  judgment. 

As  the  readiest  means  of  accomplishing  this 
end,  the  treatise  assumes  to  illustrate  the  va- 
rious matters,  by  tracing  a  criminal  prosecu- 
tion from  its  incipient  stage — a  complaint  be- 
fore a  magistrate — to  its  final  judgment  and 
sentence,  treating  each  of  its  several  stages 
m  such  a  manner  as  to  present  the  more 
prominent  topics  of  inquiry  which  are  likely 
to  arise  in  the  practical  application  of  the  rules 
of  law  and  practice  applicable  to  such  cases. 

The  name  of  the  author  is  too  well  known 
to  the  profession  throughout  the  country  to 
require  any  assertion  from  us,  that  he  has  suc- 
ceeded in  every  particular,  in  what  he  set  out 
to  accomplish ;  while  the  name  of  the  editor 
is  a  sufficient  guarantee  that  his  part  of  the 
work  has  been  well  and  thoroughly  done. 

The  book  may  be  seen  at  the  office  of  the 
Law  Reporter,  where  orders  may  be  left  by 
parties  desiring  a  copy. 


Lei^l  Penoialt. 

Ex-Grov.  T.  A.  Hendricks,  of  Indiana,  is 
m  the  city  on  professional  business,  and  is 
quartered  at  the  Riggs  House. 

Hon.  B.  B.  Strang,  of  Tioga,  Pa.,  is  at 
Willard's  Hotel.  This  gentleman  is  one  of 
Uie  most  prominent  lawyers  and  influential 
citizens  in  the  State. 

The  following  legal  celebrities  are  in  the 
city  on  business  connected  with  the  Grovern 
ment  and  the  courts :  Hons.  Stanley  Mathews 
and  Geo.  Hoadley,  Cincinnati,  J.  M.  Swank, 
John  Scott  and  Leonard  Myers,  of  Pennsyl- 
Tftnia,  are  at  the  Riggs  House;  Courtney 
Parker,  of  Newark,  N.  J.,  and  Job  E.  Steven- 
[  son,  of  Cincinnati,  O.,  are  at  the  Arlington. 

Ex-Gov.  Joel  Parker,  of  N.  J.,  was  on  Mon- 
day  last  admitted  to  practice  before  the  Su- 
preme Coort^f  the  United  States.  Immediately 
preceding  his  admission,  Mrs.  Belva  A.  Lock- 
*ood  moved  the  admission  pf  S.  R.  Lowery,  a 
cokfed  gentleman.     As  the  staunch  Demo- 
cratic Governor,  and  his  colored  brother  ad- 
Taaeed   to  the  clerk's  desk  to  take  the  prc- 
•eribed  oath  tc^ether,  a  ripple  of  merriment 
na observable  in  the  court  room.    It  is  stated 
tbt  Mr.  Lowery  is  the  fifth  colored  man  ad- 
Bitted  to  practice  before  the  Supreme  Court, 
tetiiat  three  of  them  are  dead. 


tJni^d  ^fcitcB  Supreme  (![ourl. 
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lnt9tmrmuem  of  the  Courts  with   the  £xeeatlve 
Departmental. 

No.  78  —October  Tbkm.  1879. 

Nicholas  Marquez,  Plaintiff  in  Error, 

V. 

John  B.  Frisbie,  Ira  Austin  and  the  Cali- 

fomia  Pacific  Railroad  Company. 

In  Error  to  the  Supreme  Court  of  the  State  of 

California, 

1.  State  courts  cm  not  interfere  with  the  Ex'^cutive 
Departments  in  the  discharge  of  execut  i\  e  duties. 

2.  The  Supreme  Court  of  the  United  Stute**,  in 
Litchfield  v.  The  Register  and  Receiver,  9  Wall. 
675,  Gaines  v.  Thompson.  7  Wall.  374,  The  Sec- 
retary V.  McOarrahan,  9  Wall.,  298,  refuse  to 
interfere  with  U.  S.  officers  while  in  'he  dls- 
ch  irge  of  their  duties  in  the  sale  of  public  land-, 
either  by  injunction  or  mandamus. 

3.  i^fter  the  United  States  has  vested  title  in  an 
individual  by  patent,  the  equities  in  which  the 
patentee  holds  may  be  enforced.  Shipley  v. 
Cowan,  91  U.  8.  R.,340. 

4.  State  c-ourts  by  re;i-on  of  their  control  of  the 
parties,  cannot  anticipate  the  action  of  the  Exe- 
cutive Departments,  and  thereby  render  their 
action  nugatory. 

6.  Ill  Moore  i\  Robblns,  96  U.  S.  R.,  635,  the  court 
Srtys :  ''  When  Ir  is  cUar         ♦  ♦         officers 

have,  by  mistake  of  law,  given  to  one  man  the 
land,  which,  on  the  undisputed  facts  bt'longs  to 
another, "  equity  will  interfere. 

Mr.  Justice  Miller  delivered  the  opinion 
of  the  Court : 

This  is  a  writ  of  error  to  the  Sapreme  Court 
of  California. 

The  original  suit  was  begun  by  a  petition 
of  the  plaintiff  in  error  in  the  proper  court  of 
the  State,  setting  forth  several  reasons  why 
the  decision  of  tlie  Department  of  the  Interior 
against  his  claim  as  a  pre-emptor,  and  in  favor 
of  Frisbie  and  others,  to  a  certain  quarter 
section  of  land,  was  erroneous,  and  praying 
a  decree  of  the  court  declaring  him  to  be  its 
truQ  owner  and  his  right  to  the  legal  title 
paramount.  The  case  was  heard  in  the  in* 
ferior  State  court  on  a  demurrer  to  this  peti- 
tion, which  was  sustained,  and  the  judgment 
there  rendered  against  plaintiff  was  afifirmed 
by  the  Supreme  Court. 

The  two  grounds  principally,  if  not  exclu- 
sively, relied  on  by  the  counsel  of  plaintiff  in 
this  court,  who  so  faithfully  and  earnestly  pre* 
sented  his  case,  are,  1st,  That  the  Land  De- 
partment mistook  the  law  of  the  case  and 
thereby  deprived  plaintiff  of  a  vested  right  in 
the  land.  2d,  That  their  decision  was  ob- 
tained by  fraud. 

The  petition  of  the  plaintiff,  however,  is  so 
badly  <Jrawn,  and  has  so  many  defects,  that 
sitting  here  to  revise  the  judgment  of  two 
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courts  of  the  State  of  California,  we  are  not 
able  to  discover  in  the  petition  that  the  ques* 
tions  argued  here  are  so  presented  as  to  en- 
able the  court  to  decide  them. 

There  are  also  objections  besides  this,  fatal 
to  the  complaint  and  the  relief  asked  under  it. 

One  of  them  is  that  the  principal  relief 
sought,  that  without  which  any  other  would 
be  imperfect,  is,  that  defendants  may  be  de- 
clared to  hold  the  land  in  trust  for  plaintiff, 
and  compelled  to  convey  the  same  accordingly.  | 
This  undoubtedly  means  the  legal  title  to  the ; 
land,  for  the  plaintiff  alleges  himself  to  have 
been  in  actual  possession  when  he  brought 
the  suit,  and  that  he  had  been  so  for  a  great 
many  years.  But  the  bill  does  not  show  that 
defendants,  or  either  of  them,  ever  had  the 
legal  title.  On  the  contrary,  it  is  a  necessary 
conclusion  from  the  allegations  of  the  bill  that 
the  legal  title  is  in  the  United  States.  After 
referring  to  the  decision  of  the  Secretary  of 
the  Interior  against  his  claim,  the  petition 
says  that,  "  in  pursuance  of  this  decision  an 
order  was  issued  authorizing  the  defendants 
and '  other  purchasers  of  the  Vallejo  title  to 
enter  the  lands  claimed  by  them;  and  the 
said  defendants  have  entered,  and  will  be  en- 
abled to  receive  a  patent  for,  the  said  quarter 
section."  It  plainly  appears  from  this,  first, 
that  defendants  had  not  the  legal  title ;  sec- 
ond, that  it  was  in  the  United  States;  and 
third,  that  the  matter  was  still  in  fieri,  and 
under  the  control  of  the  land  officers. 

Nothing  in  the  record  of  the  case  before  us 
gives  evidence  that  any  further  steps  in  that 
Department  have  been  taken  in  the  case. 

We  have  repeatedly  held  that  the  courts  will 
not  interfere  with  the  officers  of  the  Govern- 
ment while  in  the  dischai^e  of  their  duties  in 
disposing  of  the  public  lands,  either  by  in- 
junction or  mandamus.  Litchfield  v.  The 
Register  and  Receiver,  9  Wall.,  675 ;  Gaines 
v.  Thompson,  7  Wall.,  847 ;  The  Secretary  v. 
McGarrahan,  9  Wall.,  298. 

And  we  think  it  would  be  quite  as  objection- 
able to  permit  a  State  court,  while  such  a  ques- 
tion was  under  the  consideration  and  within 
the  control  of  the  executive  departments,  to 
take  jurisdiction  of  the  case  by  reason  of  their 
control  of  the  parties  concerned,  and  render 
decrees  in  advance  of  the  action  of  the  Gov- 
ernment which  would  render  its  patent  a  nul- 
lity when  issued. 

After  the  United  States  has  parted  with  its 
title,  and  the  individual  has  become  vested 
with  it,  the  equities  on  wliich  he  holds  it  may 
be  enforced,  but  not  before.  Johnson  v.  Tows- 
ley,  13  Wall.,  72 ;  Shepley  v.  Cowan,  91  U.  S. 
R.,  840. 

We^do  not  deny  thp  right  of  the  courta  to 


deal  with  the  possession  of  the  land  prior  to 
the  issue  of  the  patent,  or  to  enforce  contracts 
between  the  parties  concerning  the  land.  But 
it  is  impossible  thus  to  transfer  a  title  which 
is  yet  in  the  United  States. 

If,  however,  we  could  suppose  that  defend- 
ants had  obtained  the  patent  which  the  Secre- 
tary  has  decided  that  they  are  entitled  to,  that 
patent  and  the  order  on  which  it  issued,  has 
in  its  favor  all  the  presumptions  which  such  an 
instrument  necessarily  carries,  to  which  is  to 
be  added  in  this  case  the  plaintifl^'s  allegation 
that  it  was  founded  on  a  decision  made  after 
full  contest  and  repeated  hearings,  by  appeal 
and  otherwise,  by  the  officers  to  whom  the  law 
has  specially  confided  the  adjudication  of  that 
class  of  cases. 

The  rule  which  governs  the  courts  in  the 
eflbrt  to  correct  any  error  in  such  decision,  has 
been  so  repeatedly  stated  here  as  to  leave  no 
room  for  doubt  or  misconstruction. 

That  principle  is  that  "  the  decisions  of  the 
officers  of  the  Land  Department,  made  within 
the  scope  of  their  authority,  on  questions  of 
this  kind,  are.  in  general,  conclusive  every- 
where except  when  considered  by  way  of  ap- 
peal within  that  Qepartment ;  and  that  as  to 
the  facts  on  which  their  decision  is  based,  in 
the  absence  of  fraud  or  mistake,  that  decision 
is  conclusive  even  in  courts  of  justice,  where 
the  title  afterwards  comes  in  question.  But 
that  in  this  class  of  cases,  as  in  all  others, 
there  exist  in  the  courts  of  equity  the  juris- 
diction to  correct  mistakes,  to  relieve  against 
frauds  and  impositions,  and  in  cases  where  it 
is  clear  that  these  officers  have,  by  a  mistake 
of  the  law,  given  to  one  man  the  land  which, 
on  the  undisputed  facts,  belonged  to  another, 
to  give  appropriate  relief.  "Moore  v.  Robbins, 
96  U.  S.  R.,  535 ;  Shepley  v.  Cowan,  91  lb., 
840 ;  Johnson  v.  Towsley,  18  Wall.,  72. 

As  we  have  already  said,  the  argument  of 
counsel  is  that  the  bill  which  was  demurred  to 
makes  a  case  of  mistake  and  of  fraud  and  im- 
position within  the  meaning  of  those  decisions. 

1.  Let  us  enquire  first  into  the  alleged  mis- 
take of  law  by  the  Land  Department. 

The  language  of  this  court  in  Moore  v.  Rob- 
bins,  cited  above,  is  that  equity  will  interfere 
"  when  it  is  clear  that  those  officers  have,  by 
a  mistake  of  the  law,  given  to  one  man  the 
land  which,  on  the  •undisputed  facts,  belonged 
to  another." 

The  meaning  of  this  and  the  sound  princi- 
ple is  that  where  it  is  a  mixed  question  of  law 
and  of  fact,  and  when  the  court  cannot  so  sepa-' 
rate  them  as  to  see  clearly  where  the  mistake 
of  law  is,  the  decision  of  the  tribunal  to  which 
the  law  has  confided  the  matter,  is  conclusive.^ 

But  if  it  can  be  made  entirely  plain  to  tb^ 
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court  of  equity  that  on  facts  about  which 
there  is  no  dispute,  or  no  reasonable  doubt, 
those  officers  have,  by  a  mistake  of  the  law, 
deprived  a  man  of  his  ri^ht,  it  will  give  relief. 

Looking  to  the  complaint  in  this  case,  no 
such  clear  statament  of  a  mistake  of  law  is  to 
be  found.  The  counsel  in  his  argument  says 
that  the  act  of  March  3,  1863,  under  which 
defendants  as  vendees  of  Vallejo  entered  the 
land,  only  protected  such  vendees  to  tlie  ex- 
tent of  their  actual  posssession,  and  that  the 
Secretary  of  the  Interior  decided  otherwise  to 
the  prejudice  of  plaintiff.  But  no  such  alle- 
gation is  made  in  the  complaint. 

That  part  of  the  complaint  which  relates  to 
this  subject  is,  after  detailing  his  efforts  before 
the  register  and  receiver,  as  follows : 

"  But  the  said  register  and  receiver  refused 
to  receive  the  said  money  and  issue  a  certifi- 
cate of  purchase  for  said  land,  as  they  had 
previously  refused  to  award  the  same  to  him 
and  had  returned  the  proofs  with  their  said 
opinion  to  the  General  Land  Office  at  Wash- 
ington. 

*'The  plaintiff's  claim,  among  others,  was 
thus  rejected.  But  the  Commissioner  of  the 
General  Land  Office  took  a  different  view  of 
the  law,  and  in  certain  cases,  adjudicated  by 
him,  declared  that  the  said  lands  were  subject 
to  pre-emption  under  the  general  laws,  and 
sustained  the  rights  of  pre-emption  settlers. 

"  An  appeal  was  taken  in  one  case  to  the 
Secretary  of  the  Interior,  who,  upon  the  opin- 
ion of  Mr.  Attorney  General  Speed,  reversed 
the  decision  of  the  Commissioner,  and  de- 
clared that  the  act  of  March  3,  1863,  above 
cited,  has  the  effect  to  deprive  the  pre-emption 
settler  of  all  rights  under  the  general  laws  of 
the  land.  In  pursuance  of  this  decision  an 
order  was  issued  authorizing  the  said  defend- 
ants and  other  purchasers  of  the  Vallejo  title 
to 'enter  the  lands  claimed  by  them ;  and  the 
said  defendants  have  entered  and  will  be  en- 
abled to  receive  a  patent  for  the  said  quarter 
section,  although  the  plaintiff  first  reduced  it 
to  possession,  and  has  resided  continuously 
upon  and  been  in  the  occupation  of  it  for  the 
last  fourteen  years,  and  justly  claimed  by  the 
plaintiff  under  the  laws  of  the  United  States." 

No  copy  of  the  opinion  of  Attorney-Gen- 
eral nor  that  of  the  Secretary  of  the  Interior 
is  given,  nor  is  any  other  statement  than  this 
of  what  principle  of  law  is  there  decided,  to 
be  found.  That  the  decision  had  any  refer- 
ence whatever  to  the  nature,  character,  or  ex- 
tent of  the  possession  of  the  claimants  under 
Vallejo,  is  a  very  forced  inference  from  facts, 
not  found  in  the  record,  for  there  is  no  allega- 
tion in  the  bill  whatever  of  the  proofs  of  de- 
fendant, or  what  they  did  or  did  not  prove  in 


regard  to  possession,  except  that  they  had  not 
resided  on  the  land. 

To  reverse  the  decision  of  the  Land  Depart- 
ment, declare  Its  action  to  be  a  violation  of 
the  law,  and  to  reverse  also  the  judgments  of 
the  two  courts  of  California  on  that  ground, 
demands  some  stronger  evidence  that  such  a 
decision  was  made  by  these  officers,  than  is  to 
be  found  in  this  petition. 

So  also  as  regards  the  allegations  of  fraud 
and  imposition. 

It  is  alleged  in  the  vaguest  terms  that  the 
act  of  Congress  for  the  benefit  of  Vallejo  and 
his  vendees  was  procured  by  false  and  fraudu- 
lent representations  of  defendants ;  but  as  no 
attempt  is  made  to  invalidate  this  law.  and 
the  court  is  not  asked  to  disregard  it,  nothing 
more  need  be  said  of  this  charge. 

The  next  is  that  before  the  passage  of  that 
bill  the  Commissioner  of  the  General  Land 
Office,  at  the  instigation  of  defendant,  fraudu- 
lently and  unjustly  ordered  that  the  surveys 
of  this  land  should  be  withheld  by  the  sur- 
veyor-general. Unless  the  mere  use  of  the 
word  fraudulent  makes  his  order  a  fraud,  it  is 
impossible  to  see  any  wrong  in  withholding 
these  surveys  while  Congress  was  consider- 
ing how  far  and  in  what  manner  it  would  re- 
lieve Vallejo  and  his  grantees  from  the  effect 
of  a  very  hard,  if  technically,  legal  judgment  in 
favor  of  the  Government. 

It  is  also  alleged  that  '*  defendants  will,  on 
receiving  the  patent,  be  at  liberty  to  sell  said 
land  to  innocent  purchasers,  and  thus  wholly 
defeat  the  just  claim  and  right  of  plaintiff, 
who  will  thus  be  fraudulently  deprived  of  the 
land  which  he  has  settled  and  improved  under 
the  guarantee  of  the  laws  of  the  land,  and 
which  is  evidently  the  intent  and  purpose  of 
said  defendants  in  prosecuting  their  unjust 
and  fraudulent  claim  to  the  land  aforesaid." 

It  is  too  obvious  for  comment  that  in  all 
this  the  only  use  of  the  words  fraud  and 
fraudulent  is  to  stigmatize  acts  which  are  ad- 
verse to  defendant's  view  of  his  own  rights. 

But  there  is  not  a  syllable  which  defines  an 
act  fraudulent  in  nature  or  done  or  performed 
under  the  influence  of  corrupt  motives,  or  by 
corrupt  means,  by  the  defendant  or  by  any  of 
the  land  officers  who  have  had  to  deal  with 
his  claim.  These  officers  are  not  even  named. 
It  is  idle  at  this  day  to  suppose  that  the  ex- 
pensive machinery  of  a  court  of  equity  is  to 
be  put  in  operation  for  the  purpose  of  review- 
ing and  reversing  the  judgment  of  the  tribunals 
to  whom  that  question  is  b}'  law  entrusted,  on 
such  loose,  untraversable  allegations  of  fraud 
in  general.  United  States  v.  Throckmartin, 
98  U.  S.  R.,  61 ;  Kerr  on  Fraud,  365. 

It  19  urged  in  argument  that  the  facts  stated 
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by  plaintiff  in  regard  to  his  own  settlement, 
possession,  and  declaratory  statement,  show 
his  right  to  receive  a  patent  for  the  land,  and 
that  on  demurrer  these  are  to  be  taken  as 
true. 

We  are  hardly  inclined  to  believe  that  if 
everjrthing  so  stated  is  to  be  treated  as  abso- 
lute verity,  that  it  [makes  out  his  right.  But 
it  is  sufficient  to  say  that  plaintiff  also  shows 
that  all  his  proofs,  together  with  those  on  the 
other  side,  which  he  has  not  set  out  in  his  pe- 
tition, were  submitted  to  and  passed  upon  by 
the  land  officers,  from  the  register  and  receiver 
up  to  the  Secretary  of  the  Interior,  and  they 
decided  against  the  validity  of  his  claim. 

All  this  appears  from  his  own  petition ;  so 
that  we  return  to  the  proposition,  that  as  he 
has  not  shown  such  a  mistake  of  law,  or  such 
element  of  fraud  in  that  decision  as  will  justify 
a  court  of  equity  in  setting  it  aside,  the  judg- 
ment of  the  Supreme  Court  of  California  re- 
fusing that  relief  is  without  error,  and  it  is 
accordingly  affirmed. 


>  <•»  • 


Forcible  Entry  and  D«taln«r. 

The  Appellate  Court  of  TUinois,  second  dis- 
trict, in  Nicholson  et  al.  v.  Walker  et  al.,  in 
an  action  of  forcible  entry  and  detainer, 
says: 

The  plaintiffs  right  to  the  possession  of  the 
premises,  where  the  defendant  in  execution 
is  also  defendant  in  the  action  of  forcible  de- 
tainer, is  fully  established  by  the  introduction 
in  evidence  of  the  judgment,  execution  sale 
thereunder,  and  sheriff's  deed  ;  but  where  the 
defendant  in  the  action  is  a  stranger  to  the  judg- 
ment,  it  is  apprehended  that  it  must  be  shown 
that  the  party  in  possession  holds  the  prem- 
ises in  subordination  to  the  title  or  possesion  of 
the  judgment  debtor,  and  that  this  right  to  the 
possession  was  acquired  by  him  subsequent 
to  the  lien  of  the  judgment  upon  which  the 
premises  were  sold.  If  prior  to  the  rendition 
of  a  judgment  against  a  party  he  leases  his 
land  for  a  term  of  years,  and  the  tenant  takes 
possession,  it  certainly  cannot  be  that  the 
purchaser  at  a  sale  upon  execution  under  such 
a  judgment  can  recover  possession  in  an  ac- 
tion of  forcible  detainer  against  the  tenant 
before  his  term  expires.  Again,  if  A  owning 
a  tract  of  land  conveys  the  same  to  B,  who 
takes  possession  under  his  deed,  and  after- 
wards a  judgment  is  rendered  against  A  and 
the  land  sold  upon  execution,  and  the  pur- 
chaser receives  a  sheriff's  deed  therefor,  it 
would  be  singular  if  B  in  an  action  of  forcible 
detainer  could  not  introduce  his  deed  In  evi- 
dence  of  his  possession  thereqi^der,aQd  thereby 


defeat  the  action,  notwithstanding  such  evi- 
dence might  show  that  the  execution  debtor 
had  no  vendible  interest  in  the  premises  at 
the  time  of  the  rendition  of  the  judgment  and 
the  sale  upon  execution.  We  know  of  no  rule 
of  law  that  prohibits  the  defendant  in  actions 
of  this  kind  from  showing  to  the  court  and 
jury,  the  source  from  which  he  claims  the 
rights  to  retain  possession  of  the  premises, 
the  time  when  and  the  manner  in  which  he 
acquired  such  possession. 


Damav^B  for  Personal  Injarien 

In  the  case  of  Phillips  v.  London  and  Soath- 
western  Railway  Co.,  the  verdict  of  the  jury 
has  been  sustained  by  the  Court  of  Appeal* 
Dec.  17,  1879.  This  was  an  action  to  recover 
damages  for  personal  injuries  sustained  by 
the  plaintiff  ou  the  defendant's  railway.  The 
negligence  of  the  company  was  admitted,  and 
the  only  question  at  issue  between  the  parties 
was  the  amount  of  damages.  At  the  time  of 
the  accident  the  plaintiff  was  a  physician  mak- 
ing a  net  yearly  income  of  £5,000,  and  he  had 
for  several  years  occasionally  received  large 
special  fees  in  respect  of  particular  patients. 
His  health  was  irreparably  injured  by  reason 
of  the  accident,  and  for  two  years  after  t  hes 
had  not  been  able  to  earn  any  thing  at  his  pro- 
fession. The  case  has  been  twice  tried.  On 
the  first  occasion  the  jury  returned  a  verdict 
for  £7,000.  A  new'trial  having  been  obtained 
in  the  Common  Pleas  Division,  the  case  was 
again  tried  before  Lord  Coleridge  and  a  spec- 
ial jury.  Lord  Coleridge  directed  the  jury, 
that  the  plaintiff  having  already  suffered  two 
years'  loss  of  income,  they  were  entitled  to 
take  that  as  a  basis  in  estimating  his  pecuniary 
loss ;  that  they  might  also  take  into  account 
the  special  fees  as  being  likely  to  have  ac- 
crued again  if  the  plaintiff  had  been  able  to 
continue  practicing ;  and  that  the  jury  must 
look  at  all  the  circumstances  of  the  case,  the 
nature  of  the  income,  the  probability  of  its  con- 
tinuing, etc.,  and  then  give  the  plaintiff  a  fair 
compensation  in  respect  of  his  money  loss  and 
the  pain  and  suffering  he  had  undergone.  The 
jury  assessed  the  damages  at  £16,000.  The 
Common  Pleas  Division  having  refused  to 
grant  a  rule  nisi  for  a  new  trial  applied  for  on 
the  ground  that  these  damages  were  excessive, 
and  that  there  had  been  a  misdirection,  the  de- 
fendants moved  for  a  rule  nisi  for  a  new  trial 
in  the  Court  of  Appeal.  Their  lordships  re- 
fused the  rule,  and  held  that  the  direction  be- 
low was  right,  and  that  the  damages  were  not 
excessive.  For  the  report  of  the  former  ap- 
peal, see  20  A.  L.  J.,  332,  See,  also,  19  id, 
364,  607. 
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Imttd  S^Mt^  (|ourt  of  ^\mva. 

John  P.  Wright  v.  The  United  States. 

1.  The  Revised  Statutes  of  the  United  States  are 
an  Act  of  Congress,  and  ttiey  became  the  law  of 
the  land  on  the  22d  of  June.  1874,  when  they  were 
approved  by  the  President.  The  pre-existing 
statotes  there  revised  are  repealed.  The  Rr- 
vised  Statutes  are  more  than  prima  facie  evidence 
of  the  law ;  they  are  the  laws  themselves. 

3.  The  first  printed  edition  of  the  Revised  Statutes 
is,  prima  facii^  a  transcript  of  the  origlna],  pre- 
served in  the  Department  of  State,  which  original 
only  is  conclusive  evidence  of  the  exact  text  of 
the  law,  when  drawn  in  question. 

3.  The  second  edition  is  neither.a  new  revision  nor 
a  new  enactment ;  but  is  a  compilation  contain- 
ing the  copy  of  the  original  Revised  Statutes, 
with  some  amedmeuts  enacted  by  the  43d  and 
44th  Congresses,  inserted  according  to  the  dis- 
cretion of  the  Editor,  withont  change  ol  language. 
He  had  no  power  to  alter,  even  to  correct 
manifest  errors.  How  the  compilation  is  made 
up  fully  explained. 

RiCHABDSON,  J.,  delivered  the  opinion  of 
thecoart: 

This  case  is  founded  upon  transactions 
which  took  place  after  the  passage  of  the  Re- 
vised Statutes,  and  must  be  determined  by 
the  law  as  there  found,  except  so  far  as  it  may 
have  been  altered  by  subsequent  legislation 
applicable  to  the  matters  now  in  controversy. 

Counsel  have  cited  the  earlier  acts  of  Con- 
gress, and  rested  their  arguments  mostly  there- 
on, as  though  they  were  still  in  force.  It  was 
claimed  on  the  part  of  the  defendants  that  the 
Revised  Statutes,  constituting  a  revision  of 
the  previous  legislation,  are  only  prima  facie 
evidence  of  the  existing  law,  evidence  which 
may  be  overcome  by  showing  that  the  revision 
in  any  particular  under  consideration  is  not  a 
correct  reproduction  of  the  former  statutes. 
This  is  an  entirely  erroneous  view  of  Congres- 
sional legislation. 

To  those  persons  who  are  not  made  familiar 
with  the  subject  by  frequent  reference  to  the 
statutes,  it  is  not  strange  that  much  difficulty 
18  experienced  in  ascertaining  the  force  and 
effect  of  the  Revised  Statutes,  and  the  two 
publications  known  as  the  first  and  second  ed- 
itions. For  convenient  future  reference,  as 
weU  as  for  the  purposes  of  the  decision  in  this 
ease,  we  will  present  some  explanations  which 
may  be  useful  to  those  who  may  hereafter 
have  occasion  to  consult  the  statute  law. 

The  Revised  Statutes  are  an  act  of  Congress, 
dolj  passed  by  the  Senate  and  House  of  Rep- 
resentatives, approYed  by  the  President,  re- 
ceived by  the  Secretary  of  State  and  depos- 
ited in  tbe  State  Department,  where  alone  the 


originals  of  all  laws  of  the  United  States  are 
preserved.  (Rev.  Stat.,  §  204,  act  of  Decem- 
ber 28, 1874,  ch.  9  ;  18  Stat.,  294.)  They  were 
approved  and  became  the  law  June  22,  1874. 
In  section  5595  it  is  enacted  that  they  "  em- 
brace the  statutes  of  the  United  States,  gen- 
eral  and  permanent  in  their  nature,  in  force  on 
the  first  day  of  December,  one  thousand  eight 
hundred  and  seventy-three,  as  revised  and 
consolidated  by  commissioners  appointed  un- 
der an  act  of  Congress. " 

It  was  no  doubt  the  desire  and  understan- 
ding of  Congress  that  the  revision  should  gen- 
erally reproduce  and  express  the  pre-existing 
laws  so  far  as  it  was  practicable  to  do  so. 
But  it  is  well  known  that  in  the  multiplicity 
of  statutes  to  be  revised,  the  ambiguity  of  the 
language  of  many  of  them,  and  the  great  dif- 
ficulty and  embarrassment  encountered  in  de- 
termining the  effect  of  legislation  upon  earlier 
acts  on  the  same  subjects,  the  commissioners 
made  numerous  errors  and  omissions.  While 
tbe  act  was  under  consideration  by  the  House 
of  Representatives  and  the  committee  on  the 
revision  of  laws,  many  changes  were  made  in 
the  language  of  the  commissioners*  report, 
which  in  some  instances  may  also  have  altered 
the  law.  As  early  as  February  18, 1875,  an 
act  was  passed  entitled  "An  act  to  correct 
errors  and  to  supply  omissions  in  the  Revised 
Statutes  of  the  United  States  *'  (chap.  80,  18 
Stat.  L.  816) ;  and  the  27th  of  February,  1877, 
another  was  passed  entitled  "  An  act  to  per- 
fect the  revision  of  the  statutes  of  the  United 
States,  and  of  tbe  statutes  relating  to  the  Dis- 
trict of  Columbia,"  (chap.  69, 19  Stat.  L.,  240). 
By  these  and  other  acts  several  hundred  errors 
and  omissions  have  been  corrected.  There 
still  remain,  however,  in  the  revision  many 
alterations  of  former  laws,  which  Congress 
have  never  yet  seen  fit  to  disturb. 

But  whether  or  not  the  revision  correctly  re- 
produced the  pre-existing  statutes  in  any  par- 
ticular case,  the  Revised  Statutes  became  the 
law  of  the  land  on  the  22d  of  June,  1874, 
when  they  were  enacted  by  Congress  and  ap- 
proved by  the  President,  and  they  must  so 
continue  until  altered  by  the  same  legislative 
power  that  created  them.  The  pre-existing 
laws  thus  revised  are  repealed,  and  no  longer 
in  force.  Section  559B  declares  expressly 
that ''  all  acts  of  Congress  passed  prior  to  said 
first  day  of  December,  one  thousand  eight 
hundred  and  seventy-three,  any  portion  of 
which  is  embraced  in  any  section  of  said  re- 
vision, are  hereby  repealed,  and  the  section 
applicable  thereto  shall  be  in  force  in  lieu 
thereof,  all  parts  of  such  acts  not  contained 
in  such  revision  haying  been  repealed  or  su 
perseded  by  subsequent  acts,  or  not  beingg  en- 
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eral  or  permanent  in  their  nature."  Holmes 
V.  Wiltz,  11  La.  Ann.,  446;  United  States  v. 
Hammond,  2  Wood,  C.  Cls.  R.,  208 ;  Hann  v. 
United  States,  14  C.  Cls.  R.,  305 ;  Boucicault 
V.  Hart,  12  Blatoh.,  52;  Bowen  v.  United 
States,  14  C.  Cls.  R.,  162 ;  affirmed  on  appeal 
100  U.  S.  R.,  — 

In  case  of  ambiguous  language  in  the  Re- 
vised Statutes,  or  uncertainty  as  to  the  true 
construction  to  be  given  to  the  words  of  any 
section,  previous  acts  on  the  same  subject  may 
be  referred  to  and  examined  for  light  on  the 
object  and  intent  of  Congress  as  shown  by  the 
course  of  legislation,  in  the  same  manner  as 
statutes  in  pari  materia  relating  to  the  same 
subject  may  always  be  taken,  compared  and 
construed  together.  But  when  the  language 
is  clear,  the  latest  act,  as  expressing  the  latest 
will  of  Congress,  must  govern  and  must  super- 
sede the  pre-existing  legislation  inconsistent 
therewith.  Bradshaw  v.  United  States,  14  C. 
Cls.  R.,  78  ;  Hann  v.  United  States,  14  C.  Cls. 
R.,  305,  and  other  cases  above  cited. 

As  to  the  printed  publications;  the  first 
edition  is  a  transcript  of  the  original  Revised 
Statutes  preserved  in  the  Department  of  State, 
and  is  pn'Twa/ace  evidence  thereof.  If,  how- 
ever, the  correctness  of  the  printed  copy  is 
drawn  in  question,  the  original  is  the  only 
conclusive  evidence  of  the  exact  text  of  the 
law. 

The  second  edition  is  neither  a  new  revision 
nor  a  new  enactment,  but  is  only  a  new  pub- 
lication. It  is  a  compilation  containing  a 
copy  of  the  original  Revised  Statutes,  like 
the  first  edition,  with  certain  specific  altera- 
tions and  amendments  made  by  subsequent 
enactments  of  the  Forty-third  and  Fortj'-fourth 
Congresses,  incorporated  according  to  thejudg- 
ment  and  discretion  of  the  editor,  under  author- 
ity of  the  law  providing  for  his  appointment 
(act  of  March  2,  1877,  ch.82, 19  Stat.L.,  268.) 
The  editor  had  no  |)ower  to  change  the  sub- 
stance or  alter  the  language  of  the  revision, 
nor  to  correct  any  errors  or  supply  any  omis- 
sions. The  whole  text  of  the  Revised  Stat- 
utes,  as  published  in  the  first  edition,  is  pre- 
served; but  where  by  specific  amendments 
made  by  the  two  Congresses  mentioned,  sec- 
tions or  parts  of  sections  were  repealed,  those 
repealed  provisions  are  printed  in  italics  and 
included  in  brackets ;  and  where,  in  like  man- 
ner, by  legislative  enactment,  words  were  re- 
quired to  be  added  or  inserted,  they  are  in- 
corporated in  their  proper  places  in  ordinary 
Roman  letters,  and  are  also  inclosed  in 
brackets. 

Section  79,  referred  to  in  the  argument  of 
this  case,  illustrates  the  manner  in  which  the 
seconcl  editioa  was  edited.    In  the  original. 


and  of  course  in  the  first  edition,  that  section 
stood  thus' : 

"  Sec.  79.  After  the  fourth  day  of  March, 
eighteen  hundred  and  seventy-five,  no  money 
shall  be  paid  ft*om  the  Treasury  for  the  publi- 
cation of  the  laws  in  newspapers." 

The  act  of  February  18,  1875,  ch.  80  (18 
Stat.  L.,  317)  provided  that  "  section  seventy- 
nine  is  amended  by  striking  out,  in  the  second 
line,  the  words  *  no  money  shall  be  paid  from 
the  Treasury  for,*  and  adding,  at  the  end  of 
the  section,  the  words  *  shall  cease.'  The  edi- 
tor  incorporated  the  two  together,  thus : 

**  Sec.  79.  After  the  fourth  day  of  March, 
eighteen  hundred  and  seventy  five  [wo  money 
sMll  be  paid  from  the  Treasury  for\  the  pub- 
lication of  the  laws  in  newspapers  [shall 
cease.]" 

.  Omitting  the  words  in  italics,  this  section 
expresses  the  law  as  it  has  stood  since  Febru- 
ary 18,  1875,  when  the  amendment  was  en- 
acted. 

The  act  for  the  preparation  and  publication 
of  the  second  or  new  edition  of  the  Revised 
Statutes  provides  that  ''the  printed  volume 
shall  be  legal  evidence  of  the  laws  therein  con- 
tained in  all  the  courts  of  the  United  States 
and  of  the  several  States  and  Territories,  but 
shall  not  preclude  reference  to,  nor  control  in 
case  of  any  discrepancy,  the  effect  of  any 
original  act  as  passed  by  Congress  since  the 
first  day  of  December,  eighteen  hundred  and 
seventy-three."  Act  of  March  2, 1877,  ch.  82, 
19  Stat.  L.,  268,  as  amended  by  act  of  March  « 
9,  1878,  chap.  26,  20  Stat.  L.,  27. 

In  the  second  edition  unlike  the  first,  the 
statutes  are  preceded  by  the  Declaration  of 
Independence,  the  articles  of  confederation, 
the  ordinances  of  1787  for  the  government  of 
the  Northwestern  Territory,  and  -the  Consti- 
tution of  the  United  States,  with  notes  and 
references  to  judicial  decisions  and  an  analyti- 
cal index  to  the  laws ;  and  they  are  followed 
by  an  appendix  containing  the  acts  providing 
for  the  revision  and  publication  of  the  stat- 
utes, the  act  of  1874,  reducing  salaries  which 
had  been  increased  by  the  act  of  1873,  with 
tables  showing  the  amount  of  each  salary  af* 
fected  thereby  before  and  after  the  passage  of 
the  act,  and  a  reference  index  noting  where 
each  section  of  pre-existing  statutes  are  re- 
produced in  the  Revised  Statutes.  The  general 
index  is  entirely  new,  and  is  constructed  on  a 
wholly  dififerent  plan  from  that  to  the  first 
edition. 


An  instrument  will  not  be  adjudged  fraudu- 
lent as  matter  of  law,  fVom  its  words  alone. 
Palmer  v.  Mason,  Sup.  Ct»  Mich, 
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MOTES  OF  CASES. 

In  Morris  v.  Merritt,  3  Northwestern  Re- 
porter, N.  S.,  94,  the  Supreme  Court  of  lows 
determined  a  question  of  practice,. not  uncom- 
mon under  the  new  codes,  in  reference  to  the 
order  or  mode  of  trial.  The  Iowa  code  gives 
each  party  the  right,  by  motion,  to  have  any 
issue,  heretofore  exclusively  cognizable  in 
equity,  tried  by  the  court  without  a  jury  ;  and 
that,  if  all  be  such  as  heretofore  cognizable  in 
equity,  though  none  be  exclusively  so,  defend- 
ants are  entitled  to  have  them  all  tried  as  in 
cases  of  equitable  proceedings — that  is,  by 
court  without  a  jury.  The  court  held  that  as 
a  general  rule,  if  e<[uitable  issues  are  presented 
in  an  action  at  law  they  were  to  be  tried  by 
the  court  without  a  jury ;  while  pure  issues  at 
law,  such  as  were  not  cognizable  in  equity, 
were  to  be  tried  by  jury.  In  respect  to  the 
order  of  trial  the  court  lay  down  the  principle 
that  where  there  are  several  issues— one  tria- 
ble in  the  one  and  the  other  in  the  other  way 
— ^that  issue,  either  equitable  or  legal,  should 
be  first  tried  which  may  result  in  rendering  a 
farther  trial  needless.  This  rule  they  settled 
on  grounds  of  economical  and  speedy  admin- 
istration of  justice.  If  a  single  trial  will  dis- 
pose of  a  case  the  law  will  not  permit  another. 
If  the  disposition  of  one  issue  will  fioally  set- 
tle the  rights  of  the  parties,  that  issue  should 
be  first  tried,  to  the  end  that  further  proceed- 
ings  may  be  dispensed  with. — The  Daily  Reg- 
ister, 

In  Darland  v.  Taylor,  3  Northwestern  Re- 
porter, 100,  the  question  of  gift  in  view  of 
death  arose  under  these  circumstances :  The 
deceased  some  time  before  her  death,  fearing 
that  she  might  die  leaving  outstanding  certain 
notes  wl)ich  she  held — made  by  her  grandson 
— rose  one  night  and  destroyed  the  notes,  de- 
claring the  next  morning  and  repeatedly  after- 
wards that  she  did  so  because  she  felt  ill  and 
was  liable  to  die,  and  did  not  wish  him  to  have 
to  pay  the  notes  after  her  death.  The  trial 
court  held  that  these  declarations  were  insuffi- 
cient to  establish  a  gift,  and  that  her  recovery 
after  the  night  on  which  she  thus  destroyed 
them  operated  as  a  revocation.  Moreover, 
that  there  was  no  delivery  or  acceptance  of 
any  gift,  and  therefore  no  gift. 

The  appellate  court  review  several  of  the 
cases  which  hold  that  there  must  be  a  delivery, 
and  draw  from  them  the  principle  that  the 
only  delivery  needed  is  such  as  is  appropriate 
and  necessary  to  the  nature  of  the  thing  given  : 
and  they  conclude  that  the  destruction  of  the 
notes,  coupled  with  the  declaration  of  the  de- 
ceased that  she  did  not  intend  the  maker  to 
pay  tb^m.  coostitutod  a  sqfficient  delivery, 


and  that  his  acceptance  might  be  presumed. 
— The  Daily  Register. 


Liabilities  ot  Express  Companies. 

In  the  United  States  Circuit  Court  re- 
cently, in  the  case  of  Frederick  W.  Muser' 
against  Alexander  Holland,  treasurer  of  the 
American  Express  Company,  Judge  Wallace 
rendered  a  decision  adverse  to  the  company. 
It  appears  that  Muser,  as  alleged,  shipped  a 
trunk  with  contents  valued  at  $4,172,  at  Syra* 
cuse,  to  be  delivered  in  New  York,  signing  a 
printed  agreement  with  the  company,  but  not 
setting  forth  that  the  value  of  his  property 
exceeded  $50.  As  shown  on  trial  of  the  case, 
the  cars  were  thrown  from  the  track  and 
burned  up,  together  with  their  contents.  Mis- 
haps of  this  character  being  excepted  in  the 
contract,  the  court  rendered  a  decision  in 
favor  of  the  plaintiff,  for  $50. 

Another  decision  was  rendered  by  Jlidge 
Wallace  in  the  case  of  Leopold  Wertheimer 
against  the  Pennsylvania  Railroad,  in  which 
the  complainant  sued  for  the  recoviery  of 
$1,710,  the  value  of  certain  goods  which  he 
shipped  over  that  road.  The  goods  in  ques- 
tion were  shippd  by  the  complainant,  and, 
during  the  riot  at  Pittsburg  some  time  ago, 
were  destroyed  by  a  fire  caused  by  the  mob. 
On  the  trial  of  this  case  a  verdict  was  given 
in  favor  of  the  company.  From  this  the  com- 
plainant appealed,  and  made  a  motion  for  a 
new  trial.  Judge  Wallace  reviews  the  case 
at  length,  setting  forth  that  the  railroad  com- 
pany were  not  responsible  for  the  acts  of  the 
mob,  and  denies  a  new  trial. 


A  G<MMl  Storjr  or  Jailv«  01«arjr,  of  Koatnelijr. 

Some  years  ago  I  had  a  case  to  argue  before  the 
eccentric  Judge  Cleary,  of  Kentucky.  While 
waiting  for  my  case  to  come  up,  I  listened  to  the 
trial  of  a  brawny  rufilan  who  was  accused  of  steal- 
ing two  mules.  He  had  been  caught  riding  one 
and  leudhig  the  other,  and  though  both  animals 
bor.!  their  real  owner's  brands,  he  swore  that  they 
had  been  foaled  on  his  farm  and  raised  by  him. 
Every  point  of  evidence  was  against  him,  but  he 
swore  he  was  innocent  with  enough  oaths  to  Sf'are 
an  overland  teamster,  'i'he  j  ury  rendered  a  verdict 
of  guilty  without  leaving  their  seats  Judge  Cleary 
asked  him : 

**  Have  you  anything  to  say  why  judgment 
should  not  be  pronounced  on  you?'* 

"  Yes,  i  have  I" 

'•What  is  it?" 

*'  I  am  innocent,  and  I  hope  Qod  may  strike  me 
dead  if  I  »m  not  I" 

'J  he  judge  paused  a  moment.  # Then  be  said 
quietly  : 

''  As  the  Almighty  has  not  seen  proper  to  comply 
with  your  request,  the  sentence  of  this  court  la—'* 
and  he  went  on  to  pronounce  it. 


Digitized  by 


Google 


92 


WASHINGTON  LAW  REPORTER. 


Vol.  Vm 


SM  S((prtnutiit 


Furnished  by  fViLLlS  Dbxtmhond,  Jr. 


PlERPONT  OrTON   V.  ThB  SoUTHBBN  PACIFIC 

Railroad  Company. 

1.  The  failure  of  a  settler  to  tender  the  purchase 
money  for  the  tract  of  land  sought  to  be  entered, 
is  fatnl. 

2.  A  claimant  is  presumed  to  know  the  laws  under 
which  he  asserts  a  claim  to  a  tract  of  land,  and 
is  required  to  take  the  necessary  steps  thereun- 
der to  assert  his  rights. 

3.  A  patent  Issued  to  a  railroad  company  in  re^- 
lar  order  of  business— not  the  result  of  mistalce 
—  without  notice  of  a  settler^s  claim,  when  such 
settler  was  in  laches  in  presenting  it,  cannot  be 
disturbed. 

Department  of  the  Interior, 

Washington,  Jan.  81, 1880. 

Sir  :  I  have  considered  the  case  of  Pierpont 
Orton  V.  The  Southern  Pacific  Railroad  Com- 
pany, on  appeal  by  said  company  from  your 
decision  of  August  6,  1879,  involving  the  N. 
E.  Jof section  15,  town.  19  S.,  range  20  E., 
M.  D.  M.,  Visalia  District,  California. 

The  tract  is  within  the  limits  of  the  with- 
drawal  for  said  company  of  May  21, 1867,  and 
it  was  patented  to  the  company  Oct.  20,  1877. 

The  plat  of  said  township  was  filed  in  the 
local  office  December  17,  1869.  On  the  6th  of 
May,  1878,  Orton  tendered  his  declaratory 
statement  in  writing  to  the  register,  alleging 
settlement  Nov.  1,  1869,  accompanying  the 
same  with  his  affidavit,  in  which  he  set  forth 
that  he  had  resided  upon  and  improved  said 
tract  since  November  1, 1869,  and  that  he  had 
improvements  thereon  of  the  value  of  $1,900. 
The  register  refused  to  file  said  statement  for 
the  reason  that  the  land  had  been  patented  to 
said  company. 

Orton  appealed,  and  upon  consideration  of 
the  matter  you,  October  17,  1878,  directed  a 
hearing  to  be  had  before  the  local  officers,  the 
object  of  which  was,  doubtless,  to  enable  you 
to  determine  from  tlie  evidence  whether  or  not 
there  is  any  obligation  on  the  part  of  the  Grov- 
ernment  to  take  steps  to  vacate  the  patent  is- 
sued to  the  company  in  order  to  convey  title  to 
Orton  under  the  pre-emption  law,  for  it  is  set- 
tled that  your  office  can  take  jurisdiction  in 
such  cases  for  no  other  purpose. 

The  only  question  for  determination,  there- 
fore, is,  whether  the  United  States  should  in- 
stitute proceedings  to  vacate  or  set  aside  said 
patent.  I  thin|(  not.  In  the  first  place  it  does 
not  appear  that  Orton  has  tendered  the  pur- 
chase price  for  the  land  and  requested  a  patent 
certificnte.    He  is  therefore  in  no  position  to 


demand  a  patent,  admitting  that  he  is  a  quali- 
fied pre-emptor,  and  has  done  all  else  that  the 
pre-emption  laws  require.  But  I  do  not  de- 
sire to  rest  my  decision  on  this  point,  for  if  he 
had  tendered  payment  for  the  land  and  com- 
missions at  the  time  he  made  his  proof,  I 
should  still  decline  to  take  any  action  in  the 
premises.  His  right  to  demand  any  action  on 
the  part  of  the  Government  respecting  his 
claim,  has  been  lost  through  his  own  laches. 
If  he  had  given  notice  of  his  settlement  and 
intention  to  pre-empt  the  land  in  the  manner 
and  within  the  period  prescribled  by  law,  or 
even  if  he  had  given  such  notice  at  any  time 
prior  to  October,  1877.  he  could  have  been 
fully  and  regularly  heard  in  opposition  to  the 
companjr's  rights  to  the  land,  and  have  had  a 
decision  of  the  matter  by  your  office  and  this 
Department  before  the  issuance  of  any  patent 
whatever ;  but  at  the  time  the  patent  was  is- 
sued to  the  company  there  was  nothing  of  rec- 
ord or  on  file  in  your  office  to  show  that  he 
claimed  the  right  to  purchase  the  land,  and  no 
known  reason  existed  why  the  patent  should 
not  have  issued  as  provided  by  section  4  of 
the  Act  of  July  27,  1866,  and  the  Joint  Reso- 
lution of  June  28,  1870.  Orton  is  presumed 
to  have  known  the  requirements  of  these  laws, 
and  he  should  have  taken  steps  to  bring  his 
claim  to  the  attention  of  the  Government  be- 
fore patent  issued. 

Living  within  the  limits  of  the  grant  and 
claiming  the  lands  as  against  the  company, 
he  must  have  known  that  the  road  was  being 
constructed,  and  that  patent  would  issue  upon 
a  favorable  report  of  the  Commissioner  ap- 
pointed under  the  granting  act  of  1866. 

The  fact  that  Ortoutwent  to  the  land  office 
in  June,  1870,  and  informed  the  local  officer 
that  he  desired  to  file  a  declaratory  statement 
does  not  alter  the  case.  He  swears  be  did 
not  tender  a  written  declaratory  statement. 
He  was  not  justified  in  refraining  from  taking 
any  steps  to  assert  his  claim  because  of  the 
statement  or  advice  of  the  local  officers  that 
he  could  not  file,  for  the  reason  that  the  tract 
was  railroad  land*  That  is  not  the  way  in 
which  claims  or  rights  are  prosecuted  or  deter- 
mined. He  should  have  done  then  what  he 
did  May  6,  1878,  and  thus  have  made  a  rec- 
ord of  bis  claim. 

At  all  events  the  Government  had  no  no- 
tice of  the  claim  until  several  months  after 
the  patent  had  issued  to  the  company,  and 
the  issuing  thereof  was  not  the  result  of  mis- 
take or  inadvertence,  or  an  act  beyond  the 
jurisdiction  of  this  Department,  and  there  is 
no  suggestion  of  fraud  on  the  part  of  the 
company,  nor  does  it  seem  to  me  there  can  be 
any  possible  grounds  for  saoh  a  suggestion. 
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The  patent,  therefore,  undoubtedly  passed  the 
title  of  the  United  States,  and  if  Orton  has 
any  equitable  interest  or  title  his  remedy  is 
in  the  proper  judicial  tribunals. 

I  decline  to  take   further  action   in    the 
premises. 

The  papers  submitted  with  your  letter  of 
the  2d  ultimo  are  herewith  returned. 
Very  respectfully, 

C.  SCHURZ,  Secretary. 
Thb  Comm'r  of  the  G£N*l  Land  Office. 


i)h^  d^ourts. 


United  Btmt^m  Hupr^wm.%  Court. 

No.  10  [original].  £x  parte  the  Denver  ^  Rio 
Grande  Railway  Co.,  petitioner ;  petition  for  man- 
damus ;  mandamus  denied.  Opinion  by  Mr.  Justice 
Harlan ;  dissenting,  Mr.  Justices  Field,  Swayne  and 
Bradley. 

No.  775.  Wells  W.  and  L.  L.  liCKgett,  appellants, 
T.  B.  F.  Avery  et  al. ;  appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Ken- 
tucky; decree  affirmed  with  costs.  Opinion  by 
Ur.  Justice  Bradley.  Mr.  Justice  Harlan  took  no 
part  in  the  decision  of  this  case. 

No.  76.  Neal  Dow,  plaintiff  in  error,  v.  Bradish 
Johnson  ;  in  error  to  Circuit  Court  of  the  United 
States  for  the  District  of  Maine  ;  judgment  reversed 
with  costs  and  cause  remanded  with  directions  to 
enter  final  Judgment  for  the  defendant  on  the  de- 
murrer to  the  replications.  Opinion  by  Mr.  Jus- 
tice Field ;  dissenting,  Mr.  Justices  Clifford  and 
Mfller. 

No.  124.  llie  Michigrtn  Central  RaUroad  Co., 
plaintiffs  in  error,  v.  Charles  W.  Slack,  collector; 
in  error  to  the  Circuit  Court  of  the  United  States 
tar  the  Disti  ict  of  Massachusetts ;  judgment  af- 
firmed wttii  costs.  Opinion  by  Mr.  Justice  Mil- 
ler. 

No.  972.  The  International:  Bank  et  al.,  appel- 
lants, V.  Hoyt  &  Sherman,  asaignees. 

No.  1042.  William  Ulckllng,  appellant,  v.  Hoyt 
t  Sherman,  aashenees;  appeals  from  the  Circuit 
Court  of  the  United  States  for  the  Northern  Dis- 
trict  of  Illinois;  decree  affirmed  with  costs.  Opinion 
bj  Mr.  Justice  Swavne. 

No.  886.  The  United  States,  appellants,  v.  Hance 
Ltwson  ;  appeal  from  the  Court  of  Claims ;  judg- 
ment affirmed.  Opinion  by  Mr.  Justice  Clifford- 
No.  884.  'J'he  United  States,  appellants,  v.  T.  E. 
Ellsworth ;  appeal  from  the  Court  of  Claims:  judg- 
ment affirmed.     Opinion  by  Mr.  Justice  Clifford. 

No.  489.  B.  D.  Dauterive  et  al ,  appellants,  v. 
The  United  State* ;  appeal  from  the  District  Court 
of  the  United  States  for  the  District  of  Louisiana ; 
decree  affirmed.    Opinion  by  Mr.  Justice  Clifford. 

No.  151.  Harvey  Terrj,  plaintiff  in  error,  v.  B. 
F.  Little  and  John  P.  Little ;  in  error  to  the  Chx5uit 
Conn  of  the  United  States  for  the  District  of  North 
Carolina ;  judgment  affirmed  with  costs.  Opinion 
by  Mr.  Chief  Justice  Waite. 

No.  153.  The  United  States,  appellant,  v.  San- 
lord  Peryman  ;  appeal  from  the  Court  of  Claims'; 
jodj^tnent  reversed  and  cause  remanded  with  di- 
recdons  to  dismiss  the  petition.  Opinion  by  Mr. 
Chief  Justice  Waire. 

No.  644.  The  Colorado  Central  RaUroad  Co.,  i 


j  plaintiff  in  error,  v.  Asher  A.  White,  administrator. 
I  etc. ;  in  error  to  the  Cirouit  Court  of  the  United 
t  States  for  the  District  of  Colorado ;  writ  of  error 
,  dismissed  with  costs.  Opinion  by  Mr.  Chief  Justice 
Waite. 

No.  929.  Stephen  Duncan,  appellant,  v.  William 
Gegan  et  al. ;  appeal  from  the  Cirouit  Court  of  the 
United  State-  for  the  District  of  Louisiana ;  decree 
affirmed  with  costs.  Opinion  by  Mr.  Chief  Justice 
Wai«e. 

No.  784.  Oscar  H.  Butterfield  et  al.,  appellants, 
V.  Mary  A.  Smith,  administratrix ;  appeal  from  the 
Cirouit  Courr  of  the  United  States  for.  the  District 
of  Kansas ;  decree  affirmed  with  costs.  Opinion 
by  Mr.  Chief  Justice  Waite. 

No.  1029.  Jo8et>h  M.  Fronch,  plaintiff  in  error, 
V.  Margarot  A.  Wade,  widow,  etc. ;  in  error  to  the 
Ch^uit  Court  of  the  United  States  for  the  District 
of  liouisiana ;  judgment  affirmed  with  costs. 
Opinion  by  Mr.  Chief  Justice  Waite. 

No.  714.  School  District  No.  56,  Jiichardson 
county,  plaintiff  In  error,  v.  The  St.  Joseph  Hre 
and  Marine  Insurance  Co.;  submission  stricken  out 
and  case  restored  to  docket. 

No.  1065.  James  H.  Bmbry,  administrator, 
plaintiff  in  error,  v.  J.  W.  Stanton  and  W.  L.  Pal- 
mer ;  motion  to  dismiss  denied. 

No.  1103.  Julian  S.  Rumsey,  appellant,  v.  Joseph 
H.  Demby  :  motion  to  strike  out  order  of  dismissal 
under  ninth  rule  granted  and  case  reinstated  on 
the  payment  of  costs. 

No.  1049.  £.  S.  Jaffray  &  Co.  et  al.,  appellants, 
V.  McGehee,  Snowden  G.  Violet ;  motion  to  strike 
out  order  of  dismissal  under  nintli  rule  and  for 
leave  to  reinstate  case  submitted  by  Mr.  W.  A. 
McCenney  in  support  of  same. 

No.  203.  BetthcAd  Lowenthal,  plaintiff  in  error, 
V.  The  Noithwestem  National  Bank:  on  motion 
of  Mr.  Fillmoro  Beall,  dismissed  wkh  costs  per 
stipulation  on  file. 

No.  540.  Z^mbbabel  Snow,  appellant,  v.  L.  £. 
Doane  et  al. ;  on  motion  of  Mr.  1^  iUmore  Beall,  In 
behalf  of  counsel,  affirmed  per  stipulation  on 
file. 

No.  801.  llie  Passenger  Fare  Examiner  and 
Classifier  Co.,  appellants,  v.  The  Metropolitan 
Railroad  Co. ;  on  motion  of  Mr.  Fillmore  Beall,  in 
behalf  of  counsel,  dismissed  per  stipulation  on 
file. 

Adjourned  until  Monday,  Maroh  1,  1880. 


CrRCiriT  COVRT.~Wyll«  aud  €oz,  Jl. 
ir«w  Anlte  mt  I^aw. 

Feb.  3, 188  . 

21674.  Hlal  B.  Main  t.  Robert  Johnson  Appeal.  PIA 
atty,  W.  J.  Newton. 

2167 A.  Wm.  A.  Tattle  k  Go.  r.  Matilda  Sctaesinger.  Certio- 
rari.   Defu  atty,  L.  Tobriner. 

21676.  Kelly  k  Chamberlain  y.  Henry  L.  Beach.  Judg- 
ment of  JusUce  UalL  $93.83.    PlflW  atty,  W .  C.  Stone. 

21677.  Duncanson  Bro«.  t.  Robert  A.  Balloch.  Note,  $100. 
Plib  atty,  H.  W.  Oameti. 

21678.  Edward  B.  Wright  t.  WlHlam  T.  Beagle.  Judg. 
ment  of  Justice  HaU.  $23.10. 

Fbb  8. 188U 
21670.  Charles  M.  Towson  t.  Deale  k  Madler.    Acooant, 
$111.84. 

21680.  Jacob  S.  Allen  v.  Edward  F.  Beale.  Appeal. 
Defis  atty,  J.  H.  SaviUe. 

21681.  Edward  P.  Kelly  ▼.  Richard  C.  Dean.  Accoant. 
$138.    PUI^  aiiys,  Ross  k  Dean. 

51682.  William  A.  Uents  r.  Frederick  Frennd.  Account, 
$1,058.26.    Plffs  attys,  Ross  a  Dean. 

Fbb.  4  1880 

51683.  FrederlckJ.Papst  v. Frederick  Douglass.  Replerin. 
PllTs  atty,  W.  D.  Oassin.    Defu  attys,  Ross  k  Dean. 

51684.  Thos.  JesapMIUer  ▼. Margaret  Killeen.  Accoant, 
$00.    PllTs  atty,  H.  W.  CKtmett. 
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11*85.  MnrrE.  Draner.tadm'x,  r.  Ann  T.  Draper.    Re. 
plevin.    PIITb  any,  W.  B,  I*orcl. 

81686.  Matits  k  Co.  T.  Samuvl  G.  Cabell.    Appeal.    DefU 
atty.  U.  H,  Webb. 

2IA87.  Wm.  n  Phillips  r.  Wm.  .T.  Murla^h  and  J.  a.  Big- 
•low.    Bond,  M.OM.    PlflT*  atty*.  Applely  ft  1':dmond6on. 

2158S.  Herman  De  Leeuvr  t.  Desurett  Boulay  et  al.    Re- 
4;>levia.    Plffs  atiy.  Lewis  Abraham. 

Fbb.  ft,  1^80. 

31M9.  Ellia  S.  Morrow  t.  Kate  Kltterlnir.     Certiorari. 
Deft*  atty,  W.  P.  Laselle. 

Feb.  6.  ISSO. 

91IW0.  James  B.  Kirk  r.  James  W.  R.  Kirk.      Account, 
$4.4A0.    Plfld  atty.  C.  M.  Matthews. 

31691.  James  Smith  ▼.  QeorgeJ.  Beans.    Account,  $3d0. 
Plff:*  atty,  E.  D.  P  Brady. 

21 692.  Vred  P.  Wright  v.  H.  Clay  Jones.    Damages.  $200. 
Plfls  at»ys,  Ross  ft  Dean. 

316AS.  Amokl  Bradford  t.  Matthew  B.  Brady.    Acoonnt, 
less.    Plffii  atty,  K.  D.  Mossey. 

IM  BavrTT.— JaiiiM,  Jaiitlc« 
]f«w  Salts. 

FXB.  2, 1880. 
7196.  James  F.  Marr  t.  Wilson  E.  Brown  et  al.   Judgment 
creditor's  bill.    Com.  sol.,  Edward  H.  Thomas. 

7187.  Caroline  M.  Townsend  etal.  v.  Charlfs  F.  Townsend. 
To  sell  real  estate.    Com.  sol.,  Wm.  T.  Snyder. 

Feb.  8. 1880. 

7188.  Qregory  O.  Chares  t.  John  R.  Brooks  ei  al.     For 
injunction.    Com.  sol.,  J.  B.  Thompson. 

FkB.  4,  1880. 
7199.  Mary  T.  Freeman,  gnardian,  v.  Frederick  Koones  et 
al.    For  injunction.   Com.  sol.,  U.  T.  Taggart. 

Fbb.  4,  1880. 

7140.  Wm.  A.  Young  v.  Thomas  E.  Yonnjr  et  al.    To  sell 
real  estate.    Com  sols.,  l:Uiward«  k  Barnard. 

7141 .  John  M.  Toung  ei  al.  v.  Margarf»i  L  Gaddis  et  al. 
To  make  partition  by  sale.  Com.  sols..  Edwards  k  Barnard 

7142.  ijharles  H.  Lieb^rman  y.  Wm.  U.   Ward  et  al.    To 
substitute  trustee.    Com.  sols..  Ilanna  k  Johnston. 

7143.  M.  W.  Qalt  et  al.  v.  Andrew  Gle.tson  et  al.    To  sub- 
ject Judgment  at  law.    Com.  sol ,  R.  Ross  Perry. 

Fkb.  6, 1880. 

7144.  John  Connor  t.  Jerry  Connor.    For  an  account 
Com.  sol.,  J.  W.  Rogers. 

7146.  Arthur  A.  Birney  t.  Ada  Leonard  et  al.    For  parti- 
tion.   Com.  sol.,  E.  A.  Newman. 


PBOBATE  eOVRT-^i»iii«ft«  J. 

Fkb.  0,  1880. 

Estate  of  Charles  H.  Poole ;  will  admitted  to  probate 
an4  letters  ISKued  to  R.  D.  O.  Smith  and  C.  O.  Poole ;  bond, 
$1,600. 

Win  of  Walter  R.  Irwin  ;  filed  for  probate. 

Estate  of  Maria  Byng;  inventory  of  personalty,  $2,080. 
returned. 

Estate  of  Ann  E.  Dame;  will  admitted  to  probate,  on 
$9,000  bond  by  Mary  J.  Foerisch,  sole  heir. 

Guardianship  oT  Catharine  £.  Hnysman:  letters  revoked 
lo  E.  H.  Mclntlre.l  and  resigned  to  John  S  Hiiysman. 

Will  of  Susanna  Joovenal ;  assent  of  heirs  to  probate. 

Will  of  Henry  W.  Emmert ;  admitted  to  ])robaie  ou  bond 
of  $600  by  Wilhelmina  Tuckman. 

Estate  of  .lohn  H.  Ingle;  petition  of  Thomas  J.  Myers, 
for  letters  filed,  and  order  issued  for  publlcatiun. 

Will  of  Aaron  Fountain ;  filed  with  petition  of  executrix 
for  probate. 


BUNJ)Y'S  JUSTICE. 

A  useful  book,  containing  In  the  moderate  onm 
pass  of  500  pa^es,  all  the 

LAWS  AND  FORMS, 

appllable  to  the  ordinary  affairs  of  the  bnsinc^s 
man  or  head  of  a  family  In  tlie  District  of  Columbia. 
An  indispensable  aid  to 

JUSTICES  OF  THE  PEACE  AND  NOTARIES 
PUBLIC, 

and  a  handy  compendium  of  laws,  decisions  and 
forms  for  tlie 

PRACTICING  LAWYER. 

For  sale  at  Morrison's.    Price,  $4. 


NATIONAL  UNIVEKSITY, 

WASHINGTON,  D.  C. 
B.  B.  HATES,  Freddent  cf  the  United  States, 

CHANCELLOR  EX-OFFTCIO. 


Hon.  ARTHUR  MAC  ARTHLTl,  -  Prbbidewt 
W.  H.  CHASE,  Esq.,  -  VicbPresidbnt 
AMOS  HARr,  Esq.,  -  -  Trbasureb 
w.  J.  NEWTON,  Esq.,      -      -      Skcbktary 


Lecture  Room,  638  F  Street,  N.  W. 


FACULTY  OF  LAW. 

Hon.  ARTHUR  MAC  ARTHUR,  Fresideni. 

WILLIAM  B.   WEBB,  ESQ., 

Professor  of  Pleadings  and  Evidence,  and  of  Equity 
Jurisprndence  and  Practice. 

EUGENE  CARUSI,  Esq., 

Professor  of  The  Law  of  Real  and  Personal  Prop- 
erly and  Contracts, 

H.   O.  CLAUGHTON,  ESQ., 

Professor  of  Common  Law  Practice,  Commercial 

Law,  and  the  General  Piinciples  of  Municipal 

Law. 


POLYTECHNIC    COLLEGE. 

Under  the  personal  superintendence  of 

BEN  HYDE  BENTON,  M.  A., 

Late  President  of  the  Faculty  of  the  Polytechnic 

Institute,  New  Market,  Va. 

For  further  information  apply  to 

W.  J.  NEWTON,  Secretary,     . 
6-ly  Attorney  at  Law,  518  7th  st. 


LeffcU  Notices. 


In  the  SUPREiME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  4th  day  of  Febaary,  1S80. 
CuAKLKS  Walter,  Pltff.        \ 

OioROB  BotdknI  Adam  O.  Van  f  ^o-  **•*"•  At  Law. 
Pattkx.Kbo.h  E.  Sbymouk.Dbpts  j 

On  motion  of  the  plaintiff,  by  Mr.  Norrie,  his  attorney, 
it  Is  ordered  that  the  defendant,  Adam  C.  Tan  Patten,  cause 
his  appearance  to  bn  entered  herein  on  or  before  theflrst 
rule  day  occiirrtnfc  foriv  days  after  this  day ;  otherwise  the 
cause  win  be  proceeded  with  as  In  care  of  default. 

By  the  Court :  WALTER  S.  COX,  Jostice. 

A  true  copy.    Test:  R.  J.  Ukios,  Clerk,  kc. 

John  E  NoRtng,  Solicitor. W 


IN  THE  SUPREME  COURT  OF  THE  DISTRUrT  OF 
Columbia,  holdinfc  a  Special  Term  for  Orphan's  Oonrt 
Business.    February,  6lh  1880. 
In  the  matter  of  the  estate  of  John  H.  Inffle. 
Application  for  letters  of  administration  on  the  estate  of 
John  H.  Injcle.  of  the  District  of  Columbia,  has  this  day 
been  made  by  Thomas  .T.  Myers. 

All  persons  luterestAd  are  hereby  noti fled  to  appear  in  this 
conn  on  Friday,  the  Ath  of  March  next,  at  11  o'clock  a.  m., 
to  show  cause  why  Letters  of  Administration  on  the  est&to 
of  the  said  decen8*'d  should  not  issue  as  prayed.  ProTided, 
a  copy  of  t^iis  order  be  published  once  a  week  for  three 
weeks,  in  the  Wa8hing:ton  Law  Reporter,  prerions  to  the 
said  day. 

Test :  A.  WEBSTER,  Reffister  of  WlUa. 

Wx.  Jonw  MuLXB,  Solicitor.  C4 
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Legal  Notices, 


TaiS  l:>  TU  HIVE  NoTiCt, 
Tbat  the  subscribtfr,  of  Elkton,  Orcll  Co.  Md..  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Coluro- 
lia.tioldiiiir  a  Spt*cial  Term  for  Orphans' Court  business. 
Letters  of  AdmiulBtration  on  the  pergonal  estate  of  James 
Axoi^troor,  late  of  lialtimore,  Maryland,  deceased. 

All  persous  having^  ciaims  against  the  ^ald  deceased  are 
bervb/ warned  to  exhibit  I  he  same,  with  the  vouchers  there- 
of, to  the  suoscrioer,  at  or  before  the  23d  day  of  Janu- 
ary nest:  they  may  otherwise  by  law  be  excluded  from  all 
beBefliof  the  said  estate. 
Giren  under  my  hand.  thl«  9Sd  day  of  Jannary,  18S0. 

WILLlAJf  S.  EVANS. 
^3 Administrator. 


LegcU  Notices. 


DANKRUPTCY  NOTICE. 

To  all  the  creditors  of  OEORGE  B.  OORKHILL,  who 
may  have  proved  their  claims  : 

Yon  are  hereby  notified  to  appear  before  the  Supreme  Court 
of  ibel)l9irici  of  Columbia,  siitiui?  In  Bankruptcy.on  the  24lh 
day  of  Febfunry.  lii«ii,  at  11  o'clock  a.  m..  at  the  office  of  J. 
Sayle*  Brown.  Reirister.  at  the  City  Hall,  Wa«hin«:ton  cltv, 
to  show  cause  why  a  discharge  from  all  his  debU  should 
■01  b«  irranied  to  «aid  bankrupt. 

Yoo  are  also  notified  that  the  second  and  third  meetings 
of  said  bankrupt's  creditors  will  be  held  before  the  Register 
at  the  same  place  on  the  Sid  day  of  February.  1680.  at  11 
o'clock  a.  ra. 

By  order  of  the  Court.  PRED'K  DOUaLASS, 

U.  S  Marshal  of  D.  C.  as  Messenger. 

Test:  R.  J.  Mbigs ,  Clerk .  6.« 


gANKRUlTcT  NOTICE. 

To  aU  the  creditors  of  HENRY;KINO^  JR.,  who  may  have 
proved  their  claims  : 

Yoo  are  hereby  nntifled  to  appear  before  the  Supreme 
OHirtof  thelHstrlct  oi  Columbia,  sit  ting  in  Bankruptcy,  on 
the  Slih  day  of  February.  ISSO.at  il  o'clock  a.m..  at  the  office 
of  J.  Sajles  Brown.  Register,  at  the  <  'iiy  Unll.  Washington 
dty.  tot  h3w.cau-e  why  a  discharge  from  all  his  debts  shonid 
not  be  granted  to  said  Bankrupt.  Yon  are  also  notified 
that  ihesecund.and  third  meetings  of  said  Bankrupt's  cred- 
itors will  be  held  before  the  Ueel^ter  at  the  same  place. 
oB  th#  tftih  of  February.  1880,  at  11  o'clock  a.  m. 

By  order  of  the  Court.  FRKD'K  DOUGLASS. 

_  _        U.  S.  Marshal  of  D.  i;.,  as  Messenger. 

Test:  R.  J.  Maiof^  Clerk.  e-S 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  T?rm  for  Orphauh' Court  business, 
Letters  of  administration  on  the  personal  estate  o(  James 
M.  Edmunds,  late  of  the  District  of  Columbia,  decea^ied. 
All  persous  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with    the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  S.id  day  of  Janu- 
ary next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Oiven  under  my  hand  this  23d  day  of  January,  1S80. 
JAMES  H.SAVILL^. 
a-8 342  D  Street,  n.  w. 

THIS  IS  TO  arvE  notice. 
That  the  subscriber,  of  Washington  city,  -D.C.  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Si>ecial  Term  for  Orphans'Court  buslness.Letters 
of  Administration  w.  a.  on  the  personal  estate  of  Bernard 
Uenxe,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,   to    the  subscriber,  at  or  before  the  23d  day  of 
January   next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Given  under  my  hand  this  23d  day  of  .Tanuary.  1880. 
GEO.  BREI IBARTH. 
N.  H.  MiLLRK,  Solicitor.  6  s 


ANKRUPTCY  NOTICE. 


B 

To  all  the  creditor*  of  HERMAN  REIZENSTEIN,  who  may 
h.tve  proved  their  claims : 

Yon  are  hereby  notified  to  appear  before  the  Supreme 
Goon  of  the  IMstrict  of  Columbia,  sitt  og  In  Bankruptc3*.  on 
the  Sistday  of  February,  iSSO.at  11  oVIock  a.  m..  at  the  oifloe 
of  J.  Sayles  Brown.  Register,  at  the  City  Hall.  Washington 
City,  to  Khow  cause  why  a  discharge  from  all  his  debU 
thnuld  not  be  gr;inted  to  mid  Bankrupt. 

Yoo  are  also  notified  that  the  second  and  third  meetings 
of  sai«l  Bankrupt's  creditors  will  be  held  before  the  Regis- 
ter at  the  same  place  on  the  2uth  day  of  February,  1880.  at 
II  o'elock  a.  ra. 

By  order  of  the  Court.  FREDK.  DOUGLASS. 

U.  S.  Marshal  of  D.  C.  as  Messenger. 

T<^t:  R  J.  MKioi^.  (;ierk. «.2 

In  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
OOLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Business     February  7.  1880. 

la  the  casA  of  .^^ophla  Schaible.  administratrix  of  Gott- 
irM  .Schalble.  deceased,  the  adminisirairix  aforesaid  ha« 
vlthtbe  approval  of  the  Court,  .npitointed  Friday,  the  Ath 
dry  of  Marrh  A.  1>  18«).  at  11  o'clock  a.  m.  for  making  pay- 
sent  aad  distribution  upun  the  Court's  direction  and  con- 
trol; wben  and  where  all  creditors  and  iiersous  entitled  to 
d»tribatire  shan^s  or  a  residue,  are  hereby  notified  loat- 
t«d  io  person  or  by  agent  or  attorney  duly  authortxed. 
vith  their  claims  against  the  estate  properly  vouched ; 
wkerwise  the  administratrix  will  take  the  benefit  of  the 
Is*  against  them  :  Provided,  a  copy  of  thlf  order  be  pub- 
fefc*!  once  a  week  for  three  weeks  In  the  Washington  Law 
acporter  previous  to  said  day. 

T-^ :  A .  WEBSTER.  RegUter  of  Wills. 

WABRKN  O.  STONE^Sollcltor.  9% 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Probate  Bus- 
iness. January  80,  is^. 

In  the  case  of  George  Truesdell,  executor  of  John  Forbea 
Benjamin,  deceased,  the  executor  aforesaid  has,  with  the 
approval  of  the  Court,  appomted  Friday,  the  27th  day  of 
February.  A.  D.  1880,  at  11  o'clock  a.  m.  for  making  iiayment 
and  distribution  under  the  Court's  direction  and  control ; 
when  and  where  all  credltois  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  reKidue,  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly  author- 
ised, with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  executor  will  lake  the  benefit  of  the  law 
against  them  :  Provided,  a  copy  of  this  order  be  pubiisb«  d 
once  a  week  for  three  weeks  In  the  Washington  Law  Re- 
porter previous  to  the  said  day. 

'T^^ft;  ft  8  A.  WEBSTER.  Regi«»er  of  Wills. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Business.    January  SO.  1880. 

In  the  case  of  George  Truesdell,  executor  of  John  G. 
Waters,  deceased,  the  executor  aforesaid  has,  with  the  ap- 
proval of  the  Court,  appointed  Friday,  the  27th  day  of  Feb- 
ruary, A.  D.  1880.  at  11 0'clock.a.  m.  lor  making  payment  and 
distribution  nnder  the  Court's  direction  andcoutroie;  when 
:ind  where  all  creditors  and  persons  entitled  to  distribuMve 
shares  (or  legacies)  or  a  residue,  are  hereby  notified  to  at- 
tend in  person  or  by  agent  or  attorney  duly  authorised, 
with  their  claims  against  the  estate  properly  vouched  ; 
otherwise  the  executor  will  take  the  benefit  of  the  law 
againse  them :  Provided,  a  copy  of  this  order  be  published 
once  a  week  for  three  weeks  in  the  Washington  Law  Re- 
porter previons  to  the  said  day. 

Test;  ft-S  A    WEB.STER.  Register  of  Wills. 


B 


A^KKUPTCY  SALt;. 


(Hi  Tiie«day.  Febrnary  24th,  A.  D.  1880,  at  3 o'clock,  p.  m 
ittbenfficH  of  ih#»  Register  in  Bnnkrnptcy.  at  the  City 
&a.  ve  f^bafl  c^hH  at  Public  Auction,  the  following  Bank- 
>ip(cr assets  fo  wit. 

i\oiot  noeoll0rted  Book  Accounts,  Promissory  Notes,  Ac, 
ifsUtlMcrJplioii  of  which  will  be  given  on  day  of  sale. 
Tmbs  Csali.  6^  ^'  ^-  UQWSEK,  AMignae. 


IN    THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
■■•     Columbia,  the  27th  day  of  January,  1880. 
R.  Fbank  Fostjcr      ) 

▼.                     [    No.  7118.    Equity  Doc  20. 
Ella  Foatbr.         ) 
On  motion  of  the  plaintiff,  by  Messrs   Riddle,  Miller  k 
Padirett.  his  solicitors,  it  is  ordered  that  the  defendant,  Ella 
Ko-ster,  can^e  her  appearance  10  be  entered  herein  on  or  be- 
fore the  flrst  rule-dAy  occurring  forty  days  after  this  day : 
otherwise  the  cause  will  be  proceeded  witha«  in  case  of 
default. 
By  the  Court.                  CHAS.  P.  JAMES.  Justice,  Ac. 
A  true  copy.    Test:                          R.  J   Msios.  Clerk. 
RiPPLtt.MiLLicn  A  Padqett.  Solicitors. 6-S 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
(Columbia,  the  27th  day  of  January,  1880. 
WlLLA  A.  Lkoxard        ) 

V.  \    No.  7128.    Eq.  Doc.,  20 

ORWIX  J.  LlCOXARD  KT  AL.  ) 

On  motion  of  the  plamtiff,  by  Messrs.  Riddle.  Miller  A 
Padgett,  her  solicitors,  it  is  ordered  that  the  defendants, 
Orwin  J.  Leonaixl,  Charles  H.Leonard  and  EllaL.'Leonard, 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day;  other- 
wise the  cause  will  be  proceeded  with  as  In  case  of  default. 

By  the  Court:         CHARLES  P.  JAMES,  Justice,  Ac. 

True  copv.    Test :    R.  J.  Maios,  Clerk,  Ac. 

MTtflrKK  I 


BlOOLB,! 


I  k  Paj>ostt,  Solicitors. 
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LegaU  Notices. 


THIS  IS  TO  OIVE  NOTICE. 
That  ihesabvorlber,  of  Georicetown,  D.  O.  bath  oblained 
from  the  Supreme  Ooart  of  the  District  of  Co.*ambia, 
boldinftaSpeclal  Term  for  Orphans' Court  basfness,  Letters 
ofadmlnletrationc.  t.  a.  on  the  personal  estate  of  Maria 
Byng,  Itite  of  the  District  of  Colombia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
herebj  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to   the  subscriber,  at  or  before  the  30th  day  of  Jan- 
nary  next ;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 
Glren  under  my  hand  this  80th  day  of  January,  1880. 
CHARLES  M.  MATTHEWS. 
ff-8  M  Congress  St.,  Georgetown,  D.  C. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia*  the  S4th  day  of  January,  1850. 
Elizabbtr  G.  JOHirSON         ) 

TS,  {    No.  71M.    Eq.  Doc.  20. 

Jbbomk  H.  JOHNSOir.  I 

On  motion  of  the  plaintiff's,  by  Messrs.  Cuppy  h  Ingersoll, 
her  solicitors,  it  Is  ordered  that  th-  defendant.  Jerome  H 
Johnson,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  mie-day  occurring  forty  days  after  this  day : 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 
By  the  court.  CHAS.  P.  JAMES,  Justice,  kc. 

True  copy.    Test:    R.  J.  Msios^Clerk,  &c.  4-8* 

OurpY  ft  IN0KR80LL,  Solloitors. 


mnis  IS  TO  GIVE  notice, 

X  That  the  subecriber,  of  the  District  of  Columbia.hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  Henry 
B.  Llnderman.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  sulMcriber.  at  or  before  the  10th  day  of  Jan'y 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  nndor  my  hand  this  16ih  day  of  January,  1880. 

4-8  EMILT  LINDERMAN. 


mnis  IS  TO  GIVE  notice. 

X  That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  Lewis 
W.  Wriitht,  late  of  the  District  of  (;oliimbla,  deceased. 

All  person*  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there* 
of,  to  the  subscriber,  at  or  before,  the  Bth  day  of  January 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
efitof  said  estate. 

Given  under  my  hand  this  9th  day  of  January,  1880. 

4-8  MART  F.  WRIGHT. 

IN  THE  SUPREME  COURT  OF   THE  DISTRICT  OF 
Oolnmbia.  the  23d  day  of  January,  1880. 
ALBXAifDBB  D.  Smith     ) 

V.  >     No.  6018.  Eq.  Dock.  10. 

EvAif  Smith  xt  al.       ) 

On  motion  of  the  plaintiff,  by  Mr.  Matthews,  his  solicitor, 
.  i  Is  ordered  that  the  defendant,  Evnn  Smith,  cause  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rulo- 
day  occurring  forty  days  after  this  day :  otherwise  the 
cause  will  be  proceded  with  as  in  case  of  default. 

Ily  the  Court.       CHARLES  P.  JAMES,  Justice,  &c. 
True  copy.    Test:  R.  J.  MEIGS.  Clerk,  kc, 

C.  M.  MATTHBW8,  Solicitor.  4-3 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.  January  24,  1880. 
In  the  case  of  Job  Barnard,  administrator  of  Henry 
White,  deceased,  the  administrator  aforesaid,  has,  with  the 
approval  of  the  (^onrt,  appointed  Friday,  the  20th  day  of 
February,  A.  D.  1880,  at  1 1  o^dock,  a.  m.  for  making  payment 
and  distribution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  wr  legacies)  or  a  restdne,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  authorised, 
with  their  claims  against  the  estate  properly  vonched ; 
otherwise  the  administrator  will  take  the  benefit  of  the  law 
against  them.  Provided,  a  copy  of  this  order  be  pub- 
lished once  a  week  for  three  weeks  in  the  Washington  Law 
BeporUr,  previous  to  the  laid  day. 
4-ft  Test:     A   WEBSTER.  Register  of  WilU. 


Legc^l  Notices* 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subecriber.  of  Washington  City,  hath  obtahied 
from  the  Supreme  Court  of  the  District  of  Columbia,  bold* 
Ing  a  Special  Term  for  Orphans'  Court  busluees.  Letters 
of  administration  on  the  personal  estate  of  Biary  C.  Goheens, 
late  of  the  District  oi  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  88d  day  of  Jaa- 
nary  next ;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  28d  day  of  .Tanuary,  1880. 

4  3  A.  B.  WILLIAMS. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C.  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Let- 
ters of  Administration,  will  annexed,  on  the  personal  estate 
of  Augustine  A.  ])([nUett,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subecriber,  at  or  before  the  Ath  day  of 
January  next;  they  may  otherwise  by  law  be  excluded 
from  all  *>eneflt  of  the  said  estate. 

Given  under  my  han^J  this  6th  day  of  Jannaiy,  1880. 

4-3  HANNAH  MULLETT. 


IN    THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  lOth  day  of  January ,  1880. 

Douglass  F.  Fobrbst  1 

vs.                            I     No.  7110. 
J.  McClart  Pbrkims.Mart  Frances  f            Eq.  Dock.  V. 
Stonk  bt  al.                    J 
On  motion  of  the  plain  tiff,  by  Mr.  Joseph  Forrest,  his  at- 
torney, it  is  ordered  that  the  defendanu,  George  B.  Stone, 
Thomas  G.  Stone,  Mary  Stone  Hutton,  and  Robert  Hutton. 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  davs  after  this  dav;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 
BytheQouTt.                  CHAS.  P.  JAMES,  JusUce,   4c 
True  copy.    Test:    R.  J.  Mbigs,  Clerk,  etc.                     4-8. 
JosBPH  FoRRBST.  Solicitor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Coltirobla.  holding  a  Special  Ttrm  for  Orphans'  Coort 
Business,  Janunry  23,  1880. 

In  the  matter  of  the  estate  of  Fred  W.  Beers. 

Application  for  Letters  of  Administration,  on  the  estate 
of  Frederick  W .  lieerA  of  tlie  City  of  New  York,  has  this 
day  l>een  made  by  Allan  Rutherford. 

All  persons  interested  are  hereby  notified  to  appear  In  this 
court  on  Friday,  the20ih  day  of  February  next,  at  II  o'clock 
a.m..  to  show  cause  why  Letters  of  administration  on 
the  estate  of  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 
4-8*       Test:  A.  WEBSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Business.    January  24, 1880. 

In  the  case  of  Sarah  Berry.  M.  Virginia  Berry  and  Chas. 
M.  Matthews,  executors  of  Philip  T.  Berry,  deceased,  the 
executors  aforesaid  have,  with  the  approval  of  the  Court, 
appointed  Friday,  the  20th  day  of  February,  A.  D.  1880.  when 
and  where  all  creditors  and  persons  entitled  to  distributive 
shares  (or  legacies;  or  a  residue,  are  hereby  notified  to  at- 
tend in  person  or  by  agent  or  attorney  duly  authorised,  with 
their  claims  against  the  estate  properly  vouched ;  otherwise 
the  executors  will  take  the  benefit  of  the  law  against  them ; 
Provided  a  copy  of  this  order  be  published  once  a  week,  fbr 
three  weeks,  in  the  Washington  Law  Reporter,  previous  to 
said  day. 

4-3  Test:  A.  WEBSTER,  Register  of  Wills. 

CiiAS.  M.  Matthbws.  Solicitor. 

THIS  IS  TO  GIVE  NOTICE: 
That  the  subscriber,  of  Pikesville,  Balto.  Co.,  Md. 
hath  obtained  form  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  Special  Term  for  Orphans'  Court  bus- 
iness. Letters  Testamentary  on  the  Personal  Estate  of 
William.  C.  Lipscomb,  late  of  the  District.'of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subcriber,  at  or  before  the  8th  of  January 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  mv  hand  this  Oth  day  of  January.  1880. 

4-8*  BOBT.  M.  LIPSOOMB. 
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6E0UGE  B.  CORKHILL       -        -       Editor 
A.  H.  JACKSON      .     -      AasooiATB  Editor 


Wb  are  in  receipt  of  the  New  York  Legal 
NewSy  and  gladly  welcome  it  to  our  exchange 
list. 

It  is  a  monthly  of  eight  pages  well  filled  with 
ably  written  original  and  carefully  selected 
articles  upon  all  subjects  of  interest  to  the 
student  of  the  law  and  the  man  of  business. 
A  feature  of  the  News  is  the  publication,  by 
the  year,  of  a  list  of  attorneys  in  the  various 
States  and  Territories  of  the  Union  and  the 
Canadas.  We  bid  this  new  adventure  Grod- 
•peed. 


Tining  State's  Srideiee— Its  Effects,  4te. 

An  accomplice  being  convicted,  after  being 
used  as  a  witness  by  the  State,  and  received 
as  such  by  the  court,  and  after  having  made 
injurious  exculpatory  confessions,  even  then 
has  an  equitable  claim  to  judicial  recommen- 
dation for  clemency  by  the  pardoning  power, 
which,  if  withheld,  would  violate  an  old  rule 
of  practice,  and  very  often  obstruct  the  course 
of  criminal  procedure. 

It  ^ften  is  competent  for  the  court,  to  ac- 
quit the  accomplice  at  the  trial,  in  order  to 
qualify  him  or  her  to  be  a  witness  for  the 
State,  or  to  admit  a  plea  of  guilt  to  such  an 
extent,  as  in  the  opinion  of  the  court  is  re- 
quisite, or  for  the  court  to  instruct  the  prose- 
cutor to  enter  a  nolle  pro9equi»  State  v.  Gra- 
ham, Sup.  Ct.  of  N.  J. 

The  general  rule  is,  that  an  accomplice  ap- 
pearing as  a  witness  on  behalf  of  the  State, 
and  fairly  disclosing  the  guilt  of  himself  and 
confreres,  will  be  protected  from  prosecution 
for  the  crime  disclosed,  yet,  he  cannot  plead 
the  disclosures,  or  the  agreement  with  the 
Attomey-Creneral,  or  other  prosecuting  officer, 
in  bar  of  an  indictment,  nor  avail  himself  of 
it  upon  trial,  his  only  right  is  an  equitable 
right — to  a  plea  to  the  executive  for  mercy ; 
and  after  such  plea  the  trial  is  often  post- 
poned.   In  the  United  States  v.  Ford  et  aL,. 


Oct.  Term,  1878,  it  is  held  that  a  co-oonspira« 
tor,  who  was  indicted  for  defrauding  the  reve- 
nue, should  have  a  full  and  complete  exonera- 
tion from  all  criminal  liability,  and  from  all 
penalties  incurred,  and  from  all  forfeitures  of 
internal  revenue  taxes  which  he  had  refused 
to  pay,  fraudulently  as  taxes. 

The  court  held  that  the  Attorney-General, 
nor  District  Attorney,  had  authority  to  make 
such  arrangement,  and  the  plea  wom  bad. 


Tlios.  Jefferson  on  Trade-Marks. 

In  connection  with  the  recent  decision  of 
the  Supreme  Court  of  the  United  States  re- 
specting *•  Trade-Marks,"  published  in  >No. 
47,  Vol.  7,  of  the  Law  Reportbr,  it  is  inter* 
esting  to  know  that  the  subject  was  among 
the  first  discussed  by  Congress.  In  one  of 
the  earliest  Congressional  documents  we  find 
the  following,  which  gives  the  opinion  of  Thos. 
Jefferson  with  respect  of  the  control  the  gen- 
eral Government  and  the  several  States  have 
over  the  subject.  This  document  conforms  so 
completely  with  the  judgment  of  the  court, 
rendered  nearly  a  century  after,  the  readers  of 
the  Reporter  will  be  interested  by  its  peru- 
sal : 

In  the  House  of  Represbntatitbs 
of  the  United  States. 
Monday,  the  2Sth  of  November,  1791. 

A  petition  of  Samuel  Breck  and  others,  pro- 
prietors of  the  sail  cloth  manufactory  in  the 
town  of  Boston,  was  presented  to  the  House 
and  read,  praying  that  they  may  have  the  ex- 
clusive privilege  of  using  the  particular  marks 
for  the  designation  of  the  sail  cloth  of  their 
manufactory,  and  that  others  may  be  prohib* 
ited  from  imitating  the  same  under  reasonable 
penalties. 

Ordered,  that  the  said  petition  be  referred 
to  the  Secretary  of  State,  with  instruction  to 
examine  the  same  and  report  his  opinion 
thereupon  to  the  House. 

Extract  from  the  Journal. 

John  Becklet,  Clerk. 

The  Secretary  of  State,  to  ^hom  was  re- 
ferred by  the  House  of  Representatives,  the 
petition  of  Samuel  Breck  and  others,  proprie* 
tors  of  a  sail  cloth  manufactory  in  Boston, 
praying  that  they  may  have  the  exdudve 
privilege  of  using  particular  marks  for  desig- 
nating the  sail  cloth  of  their  manufactory, 
has  had  the  same  under  consideration,  and 
thereupon  reports : 
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Tliat  it  would,  in  his  opinion,  contribute 
to  fidelity  in  the  execution  of  manufactures,  to 
secure  to  every  manufactory,  an  exclusive  right 
to  sdme  mark  on  its  wares  proper  to  itself. 

That  this  shquld  be  done  by  general  laws 
extending  equal  eights  to  every  case  to  which 
the  authority  of  the  legislator  should  be  com- 
petent. 

That  these  cases  are  of  divided  jurisdiction, 
manufactures  made  and  consumed  within  a 
State  being  subject  to  State  legislation,  while 
those  which  are  exported  to  foreign  nations, 
or  to  another  State,  or  into  the  Indian  terri- 
tory, are  alone  within  the  legislation  of  the 
general  Government. 

That  it  will,  therefore,  be  reasonable  for  the 
general  legislature  to  provide  in  this  behalf, 
by  law,  for  those  cases  of  manufacture  gen- 
erally and  those  only  which  relate  to  com- 
merce with  foreign  nations  and  among  the 
several  States  and  with  the  Indian  tribes. 

And  that  this  may  be  done  by  permitting 
the  owner  of  every  manufactory  to  enter  in 
the  records  of  the  court  of  the  district  wherein 
his  manufactory  is,  the  name  with  which  he 
chooses  to  mark  or  designate  his  wares,  and 
rendering  it  penal  in  others  to  put  the  same 
mark  to  any  other  wares. 

Thos.  Jefferson. 

December  9,-1791. 


Le^al  Personals. 

Dan*l  Rtjmbold,  120  Broadway,  N.  Y.  city, 
is  stopping  at  the  Ebbitt  House. 

J.  G.  Mills,  of  Goshen,  N.  Y.,  is  in  the 
city  on  professional  business. 

Hon.  J.  W.  M.  Haioiis,  of  Miss.,  former 
Auditor  of  the  C.  S.  T.,  and  judge  of  the  State 
of  Miss.,  is  at  Willard's  Hotel. 

T.  W.  Neill,  of  Phila.,  is  in  the  city  on 
business  connected  with  the  Government  and 
the  courts. 

Hon.  W.  E.  NiBLACKjudgeof  the  Supreme 
Court  of  Indiana,  and  former  member  of  Con- 
gress  from  that  State,  is  at  the  Riggs  House. 
Judge  N.  is  well  and  favorably  known  in 
Washington  as  an  able  and  fearless  man  in 
the  discharge  of  every  duty.  As  a  member  of 
Congress,  as  a  judge,  and  as  a  friend,  he  is 
always  the  ge^al,  warm-hearted  gentleman. 


Testimont  based  upon  memoradum  of  dy- 
ing declaration  not  signed  by  deceased  is  in- 
competent.   State  V.  Sullivan,  Iowa  S.  C. 

Subsequent  reversal  of  judgment  relied  on 
to  show  breach  of  convenant.  Smith  v.  Frank- 
field,  N.  Y.  App. 


Initcd  ^talca  (Jourt  oj[  <![lmmii. 


COPYRIGHT. 

No.  96  — OCTOBKB  Tbrm,  1879. 

WiLLLAJi  C.  M.  Baker,  Appellant, 

V. 

Elizabeth  Selden. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

1.  Where  the  truths  of  a  science,  or  the  methods  of 
an  art  are  the  common  property  of  mankind,  an 
author  has  the  riglit  to  express  the  one,  or  use 
the  other  as  he  dedVns  proper;  and  neither  Is  the 
subject  of  copyright. 

2.  In  obtaininic  a  copyright  to  a  book  the  author 
does  not  secure  tlie  exclusive  right  to  the  use  of 
the  ftystem  or  method  which  the  book  is  intended 
to  illustrate  or  explain;  such,  for  instance,  as 
ruled  lines  or  headings  in  a  system  of  book- 
keeping. The  copyright  of  a  treatise  does  not 
secure  the  exclusive  rUht  to  the  art  or  manufao- 
tui*e  described  therein;  these  can  alone  be  ac- 
quired by  Letters  l*atent. 

3.  An  autlior  may  copyright  his  book,  and  thereby 
secure  tlie  exclusive  right  <>f  priming  and  pub- 
lishing the  same— and  so  of  other  inventions  and 
discoveries— by  publ  shing  the  book  copyrighted, 
without  securing  Litters-Patent  for  the  ca-i  or 
discovery^  the  latter  becomes  public  property; 
illustrations  do  not  change  the  question.  They, 
only  onerating  as  tlie  language  of  the  autlior  to 
more  clearly  convey  his  ideas;  written  words  are 
used  in  the  one  instance,and  require  some  scholar- 
ly attainments  to  read  thorn,  while  in  tlie  other, 
tiie  diagram  or  picture  is  employed,  and  is  as 
well  uuderstond  by  the  savage  as  the  savant. 
'1  he  object  had  in  view  in  the  publication  of  a 
book,  or  treatise  on  the  sciences  or  the  arts  is  to 
Communicate  the  contents  to  the  world,  and  pub~ 
lie  pUicy  demands  that  literary  piracy  shall  not 
deter  the  world  of  letters  from  utilizing  the  ma- 
terial thus  aflbrded. 

4.  When  the  form  is  the  essence  as  in  ornamental 
designs  or  pictorial  portraitures,  addressed  solely 
to  the  taste,  and  have  for  their  object  the  pro- 
duction of  pleasure  from  contemplation,  the  use 
by  another  of  the  same  methods  of  statement,  in 
words  or  illustrations,  in  a  book  published  for 
ins<  ructing  In  the  art.  would,  of  necessity,  be  an 
iufrincrement  of  copyright. 

5.  M«'re  descriptions  of  an  art  in  a  treatise  or  book, 
though  it  may  be  copyrighted,  lays  no  foundation 
for  an  exclusive  claim  to  tiie  art  itself. 

6.  A,  had  a  claim  to  a  copyright  In  a  catalogue  of 
furniture  on  sale  in  hi-^"  establishment.  Ulustratt'd 
with  drawings  of  furniture  and  decorations.  B, 
was  en  gaged  in  the  same  business  and  published 
a  similar  book,  and  copied  m^ny  of  A's  drawings; 
heldy  that  the  drawings  were  not  subject  of  copy- 
right, but  were  only  an  advertisement,  but  one 
not  a  veodor  of  the  articles,  in  question,  and 
publishing  such  a  liook  or  catalogue  for  pnbUe 
concmience  would  be  protected  by  a  coiurt  of 
chancery.  Cobbett  v.  Woodward  (L.  R.,  14  Eq. 
Cases,  407).  In  Page  v.  >Msden  (20  Law  'I'imes 
Rep.,  N.  S.,  435).  Mallns,  V.  C,  says:  -'To say 
that  a  particular  moile  of  ruling  a  book  con- 

,  stituted  an  object  lor  a  eopyr^t  is  abBurd. 
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Bhnk  Aoooufit  books  are  not  the  subject  of  oopy« 
itC^''— £tf.  WoMk.  Lam  Hep. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  Court : 

Charles  Selden,  the  testator  of  the  com- 
plainant in  this  case,  in  the  year  1859  took 
the  requisite  steps  for  obtaining  the  copyright 
of  a  book,  entitled  "  Selden's  Condensed  led- 
ger, or  Book-keeping  Simplified,'*  the  object  of 
which  was  to  exhibit  and  explain  a  pecaliar 
lystem  of  bookkeeping.  In  I860,  and  1861, 
be  took  the  copyright  of  several  other  books, 
containing  additions  to,  and  improvements 
upon,  the  said  system.  The  bill  of  complaint 
w&s  filed  against  the  defendant.  Baker,  for  an 
alleged  infHngement  of  these  copyrights.  The 
Utter,  in  his  answer,  denied  that  Selden  was 
the  author  or  designer  of  th^  books,  and  denied 
tiie  infringement  charged,  and  contends  on  the 
ligament  that  the  matter  alleged  to  be  in- 
^ged,  is  not  a  lawfal  subject  of  copyright. 

'The  parties  went  into  proofs,  and  the  various 
bodts  of  the  complainant,  as  well  as  those  sold 
ind  used  by  the  defendant,  were  exhibited  be- 
fore the  examiner,  and  witnesses  were  exam- 
med  on  both  sides. 

The  book  or  series  of  books,  of  which  the 
complainant  claims  the  copyright,  consists  of 
an  introductory  essay  explaining  the  system 
of  bookkeeping  referred  to,  to  which  are  an- 
nexed certain  forms  or  blanks,  consisting  of 
rated  lines,  and  headings,  illustrating  the  sys- 
tem and  showing  how  it  is  to  be  used  and  car- 
ried oat  in  practice.  ^This  system  effects  the 
same  results  as  bookkeeping  by  double  entry ; 
bat,  by  a  peculiar  arrangement  of  columns  and 
headings,  presents  the  entire  operation,  of  a 
day,  a  week  or  a  month,  on  a  single  page,  or 
on  two  pages  facing  each  other  in  an  account 
book.  The  defendant  uses  a  similar  plan,  so 
far  as  results  are  concerned ;  but  makes  a  dif- 
f^ffent  arrangement  of  the  columns  and  uses 
dififerent  headings.  If  the  complainant's  tes- 
tator had  the  exclusive  right  to  the  use  of  the 
system  explained  in  his  book,  it  would  be 
difllcolt  to  contend  that  the  defendant  does 
not  infringe  it,  notwithstanding  the  difference 
in  his  form  of  arrangement ;  but  if  it  be  as- 
samed  that  the  system  is  open  to  public  use, 
it  seems  to  be  equally  difficult  to  contend  that 
the  books  made  and  sold  by  the  defendant 
«re  a  violation  of  the  copyright  of  the  com- 
plainant's book  considered  merely  as  a  book 
explanatory  of  the  system.  Where  the  truths 
of  a  science  or  the  methods  of  an  art  are  the 
wmmon  piopertj  of  the  whole  world,  any 
Bithor  has  the  right  to  expreiss  the  one,  or  ex- 
plain and  use  the  other,  in  his  own  way.  As 
n  author,  Selden  explained  the  system  in  a 
pvticiilarway.  It  may  be  conceded  that  Baker 


makes  and  uses  account  books  arranged  on 
substantially  the  same  system ;  but  the  proof 
fails  to  show  that  he  has  violated  the  copy- 
right of  Selden's  book,  regarding  the  latter 
merely  as  an  explanatory  work;  or  that  he 
has  infringed  Selden*s  right  in  any  way,  unless 
the  latter  became  entitled  to  an  exclusive  right 
in  the  system. 

The  evidence  of  the  complainant  is  princi- 
pally directed  to  the  object  of  showing  that 
Baker  uses  the  same  system  as  that  wldch  is 
explained  and  illustrated  in  Selden's  books. 
It  becomes  important,  therefore,  to  determine 
whether,  in  obtaining  the  copyright  of  his 
books,  he  secured  the  exclusive  right  to  the 
use  of  the  system,  or  method,  of  bookkeeping 
which  the  said  books  are  intended  to  illustrate 
and  explain.  It  is  contended  that  he  has  se- 
cured such  exclusive  right,  because  no  one 
can  use  the  system  without  using  substan- 
tially the  same  ruled  lines  and  headings  which 
he  has  appended  to  his  books  in  illustration 
of  it.  In  other  words,  it  is  contended  that 
the  ruled  lines  and  heaidings,  given  to  illus- 
trate the  system,  are  a  part  of  the  book,  and, 
as  such,  are  secured  by  the  copyright ;  and 
that  no  one  can  make  or  use  similar  ruled 
lines  and  headings,  or  ruled  lines  and  head- 
ings made  and  arranged  on  substantially  the 
same  system,  without  violating  the  copyright. 
And  this  is  really  the  question  to  be  decided 
in  this  case.  Stated,  in  another  form,  the 
question  is,  whether  the  exclusive  property 
in  a  system  of  bookkeeping  can  be  claimed, 
under  the  law  of  copyright,  by  means  of  a 
book  in  which  that  system  is  explained?  The 
complainant's  bill,  and  the  case  made  under 
it,  are  based  on  the  hypothesis  that  it  can  be. 

It  cannot  be  pretended,  and  indeed  it  is  not 
seriously  urged,  that  the  ruled  lines  of  the 
complainant's  account  book  can  be  claimed 
under  any  special  class  of  objects,  other  than 
books,  named  in  the  law  of  copyright  existing 
in  1859.  The  law  then  in  force,  was  that  of 
1891,  and  specified  only  books,  maps,  charts, 
musical  compositions,  prints  and  engravings. 
An  account  book,  consisting  of  ruled  lines 
and  blank  columns,  cannot  be  called  by  any 
of  these  names  unless  by  that  of  a  book. 

There  is  no  doubt  that  a  work  on  the  sub- 
ject of  bookkeeping,  though  only  explanatory 
of  well-known  systems,  may  be  the  subject  of 
a  copyright,  but,  then,  it  is  claimed  only  as  a 
book.  Such  a  book  may  be  explanatory  either 
of  old  systems,  or  of  an  entirely  new  system ; 
and,  considered  as  a  book,  as  the  woi^  of  an 
author,  conveying  information  on  the  subject 
of  bookkeeping,  and  containing  detailed  ex- 
planations of  the  art,  it  may  be  a  very  valua- 
ble acquisition  to  the  practical  knowledge  of 
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the  community.  But  there  is  a  clear  distinc- 
tion between  the  book,  as  such,  and  the  art 
which  it  is  intended  to  illustrate.  The  mere 
statement  of  the  proposition  is  so  evident  that 
it  requires  hardly  any  argument  to  support  it. 
The  same  distinction  may  be  predicated  of 
every  other  art  as  well  as  that  of  bookkeep- 
ing. A  treatise  on  the  composition  and  use 
of  medicines,  be  they  old  or  new ;  on  the  con- 
struction and  use  of  plows,  or  watches,  or 
chums ;  or  on  the  mixture  and  application  of 
colors  for  painting  or  dyeing ;  or  on  the  mode 
of  drawing  lines  to  produce  the  effect  of  per- 
spective, would  be  the  subject  of  copyright ; 
but  no  one  would  contend  that  the  copyright 
of  the  treatise  would  give  the  exclusive  right 
to  the  art  or  manufacture  described  therein. 
The  copyright  of  the  book,  if  not  pirated  from 
other  works,  would  be  valid  without  regard  to 
the.  novelty,  or  want  of  novelty,  of  its  subject- 
matter.  The  novelty  of  the  art  or  thing  de- 
scribed or  explained,  has  nothing  to  do  with 
the  validity  of  the  copyright.  To  give  to  the' 
author  of  the  book  an  exclusive  property  in 
the  art  described  therein,  when  no  examina- 
tion of  its  novelty  has  ever  been  officially 
made,  would  be  a  surprise  and  a  fraud  upon 
the  public.  That  is  the  province  of  letters- 
patent,  not  of  copyright.  The  claim  to  an  in- 
vention or  discovery  of  an  art  or  manufacture 
must  be  subjected  to  the  examination  of  the 
Patent  Office  before  an  exclusive  right  therein 
can  be  obtained ;  and  it  can  only  be  secured 
by  a  patent  from  the  Government. 

The  difference  between  the  two  things,  let- 
ters-patent and  copyright,  may  be  illustrated 
by  reference  to  the  subjects  just  enumerated. 
Take  the  case  of  medicines.  Certain  mix- 
tures are  found  to  be  of  great  value  in  the 
healing  art.  If  the  discoverer  writes  and 
publishes  a  book  on  the  subject  (as  regular 
physicians  generally  do),  he  gains  no  exclu- 
sive right  to  the  manufacture  and  sale  of  the 
medicine ;  he  gives  that  to  the  public.  If  he 
desires  to  acquire  such  exclusive  right,  he 
must  obtain  a  patent  for  the  mixture  as  a  new 
art,  manufacture  or  composition  of  matter. 
He  may  copyright  his  book,  if  he  pleases ; 
but  that  only  secures  to  him  the  exclusive 
right  of  printing  and  publishing  his  book. 
So  of  all  other  inventions  or  discoveries. 

The  copyright  of  a  book  on  perspective,  no 
matter  how  many  drawings  and  illustrations 
it  may  contain,  gives  no  exclusive  right  to  the 
modes  of  drawing  described,  though  they  may 
never  have  been  known  or  used  before.  By 
publishing  the  book,  without  getting  a  patent 
for  the  art,  the  latter  is  given  to  the  public. 
The  fact  that  the  art  described  in  the  book  by 
illustrations  of  lines  and  figures  which  are  re- 


produced in  practice  in  the  application  of  the 
art,  makes  no  difference.  Those  illustrations 
are  the  mere  language  employed  by  the  author 
to  convey  his  ideas  more  clearly.  Had  he 
used  words  of  description  instead  of  diagrams 
(which  merely  stand  in  the  place  of  words), 
there  could  not  be  the  slightest  doubt  that 
oihe*s,  applying  the  art  to  practical  use,  might 
lawfully  draw  the  lines  and.  diagrams  which 
were  in  the  author's  mind,  and  which  he  thus 
described  by  words  in  his  book. 

The  copyright  of  a  work  on  mathematical 
science  cannot  give  to  the  author  an  exclusive 
right  to  the  methods  of  operation  which  he 
propounds,  or  to  the  diagrams  which  he  em- 
ploys to  explain  them,  so  as  to  prevent  an 
engineer  from  using  them  whenever  occasion 
requires.  The  very  object  of  publishing  a 
book  on  science  or  the  useful  arts  is,  to  com- 
municate to  the  world  the  useful  knowledge 
which  it  contains.  But  this  object  would  be 
frustrated  if  the  knowledge  could  not  be  used 
without  incurring  the  guilt  of  piracy  of  the 
book.  And  where  the  art  it  teaches  cannot 
be  used  without  employing  the  methods  and 
diagrams  used  to  illustrate  the  book,  or  such 
as  are  similar  to  them,  such  methods  and  dia- 
grams are  to  be  considered  as  necessary  inci- 
dents to  the  art,  and  given  therewith  to  the 
public — not  given  for  the  purpose  of  publica- 
tion in  other  works  explanatory  of  the  art,  but 
for  the  purpose  of  practical  application. 

Of  course,  these  observations  are  not  in- 
tended to  apply  to  ornamental  designs,  or  pic- 
torial illustrations  addressed  to  the  taste.  Of 
these  it  may  be  said,  that  their  form  is  their 
essence,  and  their  object,  the  production  of 
pleasure  in  their  contemplation.  This  is  their 
final  end.  They  are  as  much  the  product  of 
genius  and  the  result  of  composition,  as  are 
the  lines  of  the  poet  or  the  historian's  periods. 
On  the  other  hand,  the  teachings  of  science 
and  the  rules  and  methods  of  useful  art  have 
their  final  end  in  application  and  use ;  and 
this  application  and  use  are  what  the  public 
derive  from  the  publication  of  a  book  which 
teaches  them.  But  as  embodied  and  taught 
in  a  literary  composition,  or  book,  their  es- 
sence consists  only  in  their  statement.  This 
alone  is  what  is  secured  by  the  copyright. 
The  use  by  another  of  the  same  methods  of 
statement,  whether  in  words  or  illustrations, 
in  a  book  published  for  teaching  the  art,  ^ould 
undoubtedly  be  an  infringement  of  the  copy- 
right. 

Recurring  to  the  case  before  us,  we  observe, 
that  Charles  Selden,  by  his  books,  explained 
and  described  a  peculiar  system  of  bookkeep- 
ing, and  illustrated  his  method  by  moans  of 
ruled  lines  and  blank  columns  with  proper 
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headings  on  a  page,  or  on  successive  pages. 
Now,  whilst  no  one  has  a  right  to  print  or  pub- 
lish his  book,  or  any  material  part  thereof,  a3 
a  book  intended  to  convey  instruction  in  the 
art,  any  person  may  practice  and  use  the  art 
itself  which  he  has  described  and  illustrated 
therein.  The  nse  of  the  art  is  a  totally  dif- 
ferent thing  from  a  publication  of  the  book 
explaining  it.  The  copyright  of  a  book  on 
bookkeeping  cannot  secure  the  exclusive  right 
to  make,  aelU  and  use  account  books  prepared 
apon  the  plan  set  forth  in  such  book.  Wheth- 
er the  art  might  or  might  not  have  been  pat- 
ented, is  a  qaestion  which  is  not  before  us.  It 
was  not  patented,  and  is  open  and  free  to  the 
use  of  the  pnblic.  And,  of  course,  in  using 
tbe  art»  the  ruled  lines  and  headings  of  ac- 
oounts  mast  necessarily  be  used  as  incident 
to  it. 

The  plausibility  of  the  claim  put  forward 
by  the  complainant  in  this  case  arises  froma 
confusion  of  ideas  produced  by  the  peculiar 
natare  of  the  art  described  in  the  books  which 
have  been  made  the  subject  of  copyright.  In 
describing  the  art,  the  illustrations  and  dia- 
grtms  employed  happen  to  correspond  more 
cloeely  than  usual  with  the  actual  work  per- 
formed by  the  operator  who  uses  the  art. 
Those  illustrations  and  diagrams  consist  of 
ruled  lines  and  headings  of  accounts ;  and  it 
is  similar  ruled  lines  and  headings  of  ac- 
counts which  in  the  application  of  the  art,  the 
bookkeeper  makes  with  his  pen,  or  the  sta; 
tioner  with  his  presi;  whilst  in  most  other 
cases,  the  diagrams  and  illustrations  can  only 
be  represented  in  concrete  forms  of  wood, 
m^al,  stone,  or  some  other  physical  embodi- 
ment. But  the  principle  is  the  same  in  all. 
Tbe  description  of  the  art  in  a  book,  though 
entitled  to  the  benefit  of  copyright,  lays  no 
foundation  for  an  exclusive  claim  to  the  art 
itself.  The  object  of  the  one  is  explanation  ; 
the  object  of  the  other  is  use.  The  former 
may  be  secured  by  copyright.  The  latter  can 
only  be  secured,  if  it  can  he  secured  at  all,  by 
Letters-Patent. 

•  Tbe  remarks  of  Mr.  Justice  Thompson  in 
the  Circoit  Court  in  the  case  of  Clayton  v. 
Stone  Ai  Hall,  2  Paine's  Rep.,  392,  in  which 
copyright  was  claimed  in  a  daily  price-cur- 
rent, are  apposite  and  instructive.  He  says  : 
**  In  determining  the  true  construction  to  be 
given  to  the  act  of  Congress,  it  is  proper  to 
look  at  the  Constitntion  of  the  United  States, 
to  aid  us  in  ascertaining  the  nature  of  the 
property  intended  to  be  protected.  *  Congress 
shall  have^  power  to  promote  the  progress  of 
science  and  useful  arts,  by  securing  for  limi- 
ted times  to  authors  and  inventors  the  exclu- 
sive right  to  their  writings  and  discoveries,' 


The  act  in  question  was  passed  in  execution 
of  the  power  here  given,  and  the  object,  there- 
fore, was  the  promotion  of  sience;  and  it 
would  certainly  be  a  pretty  extraordinary 
view  of  the  sciences  to  consider  a  daily  or 
weekly  publication  of  the  state  of  the  market 
as  falling  within  any  class  of  them.  They 
are  of  a  more  fixed,  permanent,  and  durable 
character.  The  term  science  cannot,  with  any 
propriety,  be  applied  to  a  work  of  so  fluctuat- 
ing and  fugitive  a  form  as  that  of  a  news- 
paper  or  price-current,  the  subject-matter  of 
which  is  daily  changing,  and  is  of  mere  tem- 
porary use.  Although  great  praise  may  be 
due  the  plaintiffs  for  their  industry  and  enter- 
prise in  publishing  this  paper,  yet  the  law 
does  not  contemplate  their  being  rewarded  in 
this  way ;  it  must  seek  patronage  and  pro- 
tection from  its  utility  to  the  public,  and  not 
as  a  work  of  science.  The  title  of  the  act  of 
Congress  is  *  for  the  encouragement  of  learn- 
ing,' and  was  not  intended  for  the  encourage- 
ment of  mere  industry,  unconnected  with 
learning  and  the  sciences.  ♦  We  are,  accord- 
ingly, of  opinion  that  the  paper  in  question  is 
not  a  book,  the  copyright  to. which  can  be  se- 
cured under  the  act  of  Congress." 

The  case  of  Cobbett  v.  Woodward,  (L.  R., 
14  Equity  Cases,  407),  was  a  claim,  to  copy- 
right in  a  catalogue  of  furniture  which  the 
publisher  had  on  sale  in  his  establishment, 
illustrated  with  many  drawings  of  furniture 
and  decorations.  The  defendants  being  deal- 
ers in  the  same  business,  published  a  similar 
book,  and  copied  many  of  the  plaintiff's  draw- 
ings, though  it  was  shown  that  they  had  for 
sale  the  articles  represented  thereby.  The 
court  held  that  these  drawings  were  not  sub- 
jects of  copyright.  Lord  li^milly,  M.  R., 
said  :  "  This  is  a  mere  advertisement  for  the 
sale  of  particular  articles  which  any  one  might 
imitate,  and  any  one  might  advertise  for  sale. 
If  a  man  not  being  a  vendor  of  any  of  the 
articles  in  question  were  to  publish  a  work 
for  the  purpose  of  informing  the  public  what 
was  the  most  convenient  species  of  articles 
for  household  furniture,  or  the  most  graceful 
species  of  decorations  for  articles  of  home  fur- 
niture, what  they  ought  to  cost,  and  where 
they  might  be  bought,  and  were  to  illustrate 
his  work  with  designs  of  each  article  he  de- 
scribed— such  a  work  as  this  could  not  be 
pirated  with  impunity,  and  the  attempt  to  do 
so  would  be  stopped  by  the  injunction  of  the 
court  of  chancery ;  yet,  if  it  were  done  with 
no  such  object,  but  solely  for  the  purpose  of 
advertising  particular  articles  for  sale,  and 
promoting  the  private  trade  of  the  publisher 
by  the  sale  of  articles  which  any  other  person 
might  sell  as  well  as  the  first  advertiser,  and 
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tf  in  fact  it  contained  little  more  than  an  11- 
lostrated  inventory  of  the  contents  of  a  ware- 
hoose,  I  know  of  no  law  which,  while  it  would 
not  prevent  the  second  advertiser  from  selling 
the  same  articles,  would  prevent  him  fVom 
using  the  same  advertisement;  provided  he 
did  not  in  such  advertisement  by  any  device 
suggest  that  he  was  selling  the  works  and  de- 
signs of  the  first  advertiser." 

Another  case,  that  of  Page  v.  Wisden,  (20 
Law  Times  Rep.,  N.  S.,  435),  which  came  be- 
fore Vice-Chancellor  Malins  in  1869,  has  some 
resemblance  to  the  present.  There  a  copy- 
right was  claimed  in  a  cricket  scoringsheet, 
and  the  vice-chancellor  held  that  it  was  not 
a  fit  subject  for  copyright ;  partly  because  it 
was  not  new ;  but  also  because  '*  to  say  that 
a  particular  mode  of  ruling  a  book  constitu- 
ted an  object  for  a  copyright  is  absurd." 

These  cases,  if  not  precisely  in  point,  come 
near  to  the  matter  in  hand,  and,  in  our  view, 
corroborate  the  general  proposition  which  we 
have  laid  down. 

The  case  before  Judge  Leavitt,  in  the  Ohio 
circuit,  reported  in  1  Bond,  540,  which  is  much 
relied  on  by  the  complainant,  was  one  where 
a  copyright  was  claimed  in  a  chart  of  patterns 
for  cutting  dresses  and  basques  for  ladies,  and 
coats,  jackets,  &c.,  for  boys.  It  is  obvious 
that  such  designs  could  only  be  printed  and 
published  for  information,  and  not  for  use  in 
themselves.  Their  practical  use  could  only 
be  exemplified  in  cloth  on  the  tailor's  board 
and  under  the  tailor's  shears ;  in  other  words, 
by  the  application  of  a  mechanical  operation 
to  the  cutting  of  cloth  in  certain  patterns  and 
forms.  Surely  the  exclusive  right  to  this 
practical  use  was  not  reserved  to  the  pub- 
lisher by  his  copyright  of  the  chart.  Without 
undertaking  to  say,  whether  we  should,  or 
should  not,  concur  in  the  decision  in  that  case, 
we  think  it  cannot  control  the  present. 

The  conclusion  to  which  we  have  come  is, 
that  blank  account  books  are  not  the  subject 
of  copyright ;  and  that  the  mere  copyright  of 
Selden's  book  did  not  confer  upon  him  the 
exclusive  right  to  make  and  use  account  books, 
ruled  and  arranged  as  designated  by  him  and 
described  and  illustrated  in  said  book. 

The  decree  of  the  Circuit  Court  must  be  re* 
versed,  and  the  cause  remanded  with  instruc- 
tions to  dismiss  the  complainant's  bill. 


rrlmiiiiil  Pr*eMl«r«~PraMBe«  •TMBe^r  te  J«rx 


The  Northern  Pacific  R.  R.  Co..  beinff 
chartered  by  an  Act  of  Congress,  is  entitled 
to  remove  all  actions  brought  against  it  in  the 
State  courts  into  the  Federal  courts  at  any 
time  before  trial  or  final  hearing.  (C.  P.)  Eby 
V.  Northern  Pacific  R.  B.  Co.,  145.— fPfeA^y 
Notes  of  Ca$es,  Phila. 


F£0PL£  V.  Knapp. 

Supreme  Court  of  Michigan,  November  29, 1879. 

It  iB  error  to  permit  an  offieer  in  change  of  a  Jary 
to  he  present  daring  their  dellberation§,  even 
though  lie  does  not  tpealc  to  them,  and  It  does 
not  appear  that  uny  barm  has  resulted  therefrom. 

When  the  jury  retired  to  consider  their  ver- 
dict, an  officer  accompanied  them  and  remained 
in  the  room  during  their  deliberations.  The 
attention  of  the  court  was  called  to  the  fact 
on  a  motion  for  a  new  trial,  but  on  its  being 
made  to  appear  that  the  officer  did  not  con- 
verse with  the  jury  in  their  room,  the  court 
denied  the  motion.  This  was  on  the  assump- 
tion that  under  the  circumstances  the  defend- 
ant could  not  have  been  injured  by  the  offlcer^s 
presence  in  the  room. 

It  is  not  claimed  that  the  officer  can  with 
propriety  be  allowed  to  be  within  hearing 
when  the  jury  are  deliberating.  Whether  he 
does  or  does  not  converse  with  them,  his  pres- 
ence to  some  extent  must  operate  as  a  restraint 
upon  their  proper  f^edom  of  action  and  ex- 
pression. When  the  jury  retire  from  the  pres- 
ence of  the  court,  it  is  in  order  that  they  may 
have  opportunity  for  private  and  confidential 
discussion,  and  the  necessity  for  this  is  as- 
sumed in  every  case,  and  the  jury  sent  ont  as 
of  course  where  they  do  not  notify  the  court 
that  it  is  not  needful.  The  presence  of  a  single 
other  person  in  the  room  is  an  intrusion  upon 
£his  privacy  and  confidence,  and  tends  to  de- 
feat the  purpose  for  which  they  are  sent  oot. 
And  if  anyone  may  be  present,  why  not  sev- 
eral? Why  may  not  the  officer  bring  in  his 
friends  to  listen  to  what  must  often  he  inter- 
esting discussions,  and  then  defend  his  con- 
duct on  proof  that  they  did  nothing  but  listenf 

But  the  circumstances  of  particular  cases 
may  make  it  specially  mischievous.  In  their 
private  deliberations  the  jury  are  likely  to 
have  occasion  to  comment  with  fireedoin  upon 
the  conduct  and  motives  of  parties  and  wit- 
nesses, and  to  express  views  and  beliefs  that 
they  could  not  express  publicly  witliout  mak- 
ing bitter  enemies.  Now  the  law  provides  no 
process  for  ascertaining  whether  the  officer  is 
indifferent  and  without  prejudice  or  favor  as 
between  the  parties ;  and  as  it  is  admitted  he 
has  no  business  in  the  room,  it  may  turn  oot 
that  he  goes  there  because  of  his  bias,  and  in 
order  that  he  may  report  to  a  friendly  party 
what  may  have  been  said  to  his  prejudice,  or 
that  he  may  protect  him  against  unfavorable 
comment  through  the  unwillingness  of  jurors 
to  criticise  f^reely  the  conduct  and  motives  of 
one  person  in  the  presence  of  another  wlio  is 
his  known  friend.    Or  the  offloer  may  be  pres- 
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ent  with  a  similar  purpose  to  protect  a  witness 
whose  testimony  was  likely  to  be  criticised 
and  condemned  by  some  of  the  jurors. 

Suppose  some  member  of  the  officer's  family 
had  given  important  evidence  in  the  case; 
what  reason  can  there  be  for  expecting  that 
this  evidence  would  be  freely  canvassed  and 
carefully  considered  in  his  presence?  But 
the  case  may  touch  him  still  more  nearly.  In 
criminal  cases,  especially,  officers  frequently 
become  important  witnesses,  and  no  one  can 
have  had  much  to  do  with  such  trials  without 
feeling  that  unusual  care  and  caution  is  neces- 
sary in  the  examination  and  sifting  of  their 
evidence  in  order  to  guard  against  a  natural 
tendency  to  allow  the  facts  to  be  colored  by 
their  prepossession,  especially  in  the  case  of 
those  they  have  themselves  arrested  or  ac- 
cused. If,  under  such  circumstances,  the 
officer  may  be  present  when  his  own  evidence 
is  to  receive  its  final  sifting,  the  accused  may 
well  suspect  he  is  tried,  and  Judged  unfairly. 
Nor  will  it  do  to  leave  the  case  for  subsequent 
investigation  in  order  to  ascertain  whether  the 
suspicion  is  well  founded.  The  time  of  the 
court  cannot  be  taken  up  with  such  inquiries ; 
if  it  could  be  the  result  would  not  always  re- 
move the  suspicion.  The  only  proper  and 
just  course  is  to  insist  upon  a  rigorous  observ- 
ance of  the  proper  practice,  in  order  to  pre- 
vent all  occasion  for  injurious  suspicions. 

The  public  are  concerned  in  this  as  well  as 
the  accused,  and  the  public  is  also  concerned 
in  not  having  the  deliberations  of  the  jury  re- 
ported for  news-gathers  and  scandal-mon- 
gers outside.  Jurors  are  generally  expected 
to  keep  their  own  counsel,  because  they  have 
an  interest  in  doing  so ;  but  the  officer  is  under 
no  corresponding  restraint,  and  it  is  through 
him  that  what  takes  place  in  the  jury  room  is 
most  likely  to  leak  out.  The  courts  should 
see  to  it  that,  as  far  as  possible,  an  officer  dis- 
posed to  do  this  species  of  mischief  is  deprived 
of  the  opportunity. 

It  was  held  in  Cole  v.  Swan,  4  Greene,  32, 
that  officers  having  a  jury  in  charge,  while  they 
are  deliberating  on  their  verdict,  should  never 
speak  to  them  except  to  ask  them  whether 
they  have  agreed,  and  that  if  an  ofAcer  vio- 
lated this  rule,  any  verdict  afterwards  re- 
turned, whether  the  conversation  did  or  did 
not  have  any  influence  in  producing  the  ver- 
dict, shoold  be  set  aside  the  moment  the  fact 
comee  to  the  knowledge  of  the  court.  We 
have  said  enough  already  to  show  that  it  is 
not  conversation  alone  that  is  mischievous; 
the  mere  presence  of  the  officer  within  the 
hearing  of  the  jury  is  often  quite  as  much  so. 
In  one  case  what  he  would  say  might  influence 
the  verdict;   in  another,  what  Ms  presence 


might  restrain  jurors  from  saying  might  ac- 
complish the  same  result. 

It  must  be  certified  to  the  court  below  that 
the  verdict  should  be  set  aside  and  a  new  trial 
granted.    The  other  justices  concurred. 


Commonwealth  v,  Crtton  G.  Haskins  et  al. 
Larceny  and  Receiving  Stolen  Property — In- 
dictment— Inconsistent  Verdict — NoL  Pros. 
Indictment  charging  the  defendants  intone 
count  with  the  larceny  of  a  cow,  and  in  an- 
other count  with  receiving  the  same  cow, 
knowing  the  same  to  have  been  stolen. 

At  the  trial  in  the  Superior  Court,  before 
Allen,  J.,  there  was  evidence  tending  to  show 
that  said  cow  was  stolen ;  and  that,  soon  after 
the  larceny,  the  cow  was  in  the  possession  of 
the  defendants.  The  judge  gave  instructions 
to  the  jury  to  which  no  exception  was  taken, 
and  especially  instructed  them  that  there  was 
no  evidence  to  authorize  a  verdict  of  guilty 
on  the  second  count.  The  jury  returned  a 
written  verdict  finding  the  defendants  guilty 
on  both  counts  of  the  indictment ;  and  the 
verdict  was  taken  and  affirmed  in  court  in  the 
usual  way. 

Upon  the  rendering  of  the  verdict,  the  de- 
fendants filed  a  motion  in  arrest  of  judgment 
on  the  ground  that  the  indictment  chained 
two  distinct,  separate,  substantive  offences, 
and  contained  no  averment  that  the  different 
counts  were  decriptions  of  the  same  act ;  that 
the  verdict  was  inconsistent  and  void  in  law, 
and  no  judgment  could  legally  be  rendered 
upon  it ;  and  that  the  verdict  wa^in  violation 
of  the  instructions  given  by  the  judge.  The 
District  Attorney  then  moved  for  leave  to  nol, 
pros,  the*  second  count  of  the  indictment, 
which  the  judge  granted,  against  the  defend- 
ants* objection.  The  judge  overruled  the  mo- 
tion in  arrest  of  judgment ;  and  the  defendant 
alleged  exceptions. 

ABSTRACT   OF   OPINION. 

Lord,  J.  It  is  certian  that  the  defendants 
could  not  be  guilty  upon  both  counts  of  the 
indictment,  because  in  law  the  guilty  receiver 
of  stolen  goods  cannot  himself  be  the  thief; 
nor  can  the  thief  be  guilty  of  the  crime  of  re- 
ceiving stolen  goods  which  he  himself  had 
stolen.  The  fact  that  the  verdict  which  was 
rendered  was  inconsistent  with  the  views  of 
the  judge  does  not  invalidate  it  as  a  verdict 
after  it  had  been  recorded  and  affirmed.  The 
record,  therefore,  notwithstanding  the  entry 
of  the  nol.  pros,  shows  that  the  defendants  had 
been  convicted  by  the  jury  upon  both  counts ; 
and  although,  as  a  legal  effect  of  a  conviction 
upon  each  count,  it  cannot  b^  4aid  strictly 
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that  it  is  an  acquittal  apon  tbe  other,  yet  the 
finding  of  guilty  upon  both  is  inconsistent  in 
law,  and  is  conclusive  of  a  mistrial.  The  nol. 
proa,  corrects  no  error,  and  has  no  effect  upon 
the  record  as  it  stood  prior  to  its  entry.  The 
record  showed  a  verdict  so  inconsistent  with 
itself  and  so  uncertain  in  law  that  no  Judg- 
ment should  be  entered  upon  it.  Exceptions 
sustained. — The  Mass.  Law  Reporter. 


In  cases  of  failure  to  deliver  stock  where 
the  parties  stand  in  equalijuret  and  there  is  no 
fraud  shown,  the  measure  of  damages  is  the 
same  as  for  any  other  marketable  commodity, 
t.  e.,  the  value  of  the  stock  on  the  day  when  it 
should  have  been  delivered,  with  simple  in- 
terest.   North  V.  PhUlips,  151. 

Where  a  purchaser  or  lessee  of  real  estate 
has  been  evicted,  without  fraud  on  the  part  of 
the  vendor  or  lessor,  the  measure  of  damages 
is  the  consideration  paid.  (C.  P.)  Lanigan 
V.  Kille,  295. 

Compensation  is  the  true  criterion  for  dam- 
ages in  actions  for  breach  of  contract,  and  is 
ordinarily  attained  by  taking  the  difference 
between  the  contract  price  and  the  market 
price  at  the  time  the  contract  ought  to  have 
been  fulfilled,  but  this  measure  is  not  always 
sufficient  Scott  v.  Kittanning  Coal  Co., 
S89. 

A  purchaser  at  sheriff's  sale,  who  fails  to 
comply  with  the  terms  of  sale,  is  liable  for  the 
difference  between  his  bid  and  the  amount  re- 
alized from  a  subsequent  sale.  Schoening  v. 
Leeds,  248. 

In  an  action  against  a  corporation  for  neg- 
ligently causing  the  death  of  the  plaintiff's 
son,  it  is  error  to  leave  to  the  discretion  of  the 
Jury  the  assessment  of  damages  without  the 
application  of  any  rule  of  law.  Philada.  and 
Read.  R.  R.  Co.  v.  Adams,  829. 

In  an  action  against  a  corporation  for  neg- 
ligently causing  the  death  of  the  plaintifiTs 
son,  a  man  twenty-eight  years  of  age,  who, 
having  been  unsuccessful  in  business  upon 
his  own  account,  had  returned  to  his  father^s 
house  shortly  before  the  accident,  and  at  the 
time  of  his  death  was  assisting  his  father  in 
business  without  compensation,  there  was  evi- 
dence that  the  son  intended  to  remain  with 
his  father,  and  that  his  services  were  of  value 
to  him ;  the  question  was  left  to  the  jury 
whether  there  was  a  reasonable  expectation  of 
pecuniary  advantage  accruing  to  the  plaintiff 
which  was  defeated  by  the  death  of  the  son. 
North  Penna.  R.  R.  Co.  v.  Kirk,  478. 

In  such  an  action  it  cannot  be  shown  in 
mitigation  of  damages  that  the  parents  h^ 
received  the  amount  of  a  policy  of  life  InsqrT 


ance  taken  out  by  them  upon  their  son's  life, 
lb.     Weekly  Notes  of  Cases,  Penna, 


VOrai  OF  CASES. 

In  Wemeire  v.  Wolf  (8  Northwestern  Re- 
porter, 181)  the  question  was  on  the  liability 
of  a  saloon  or  bar  keeper  who,  after  selling 
liquor  to  plaintiff's  intestate,  causing  him 
to  be  intoxicated,  expelled  him  fVom  his  saloon 
at  night  in  this  state  of  helplessness  and  un- 
consciousness, and  the  intestate  thus  intox- 
icated died  of  cold  and  exposure.  The  trial 
Court  held  that  the  intestate's  own  intoxication 
contributed  to  the  causes  of  his  death,  and, 
therefore,  plaintiff  could  not  recover. 

The  appellate  Court  reversed  this  decision 
and  held  that,  however  negligent  he  may  have 
been  in  getting  intoxicated,  it  appeared  that 
the  wrongful  act  of  the  defendant  was  the 
proximate  cause  of  the  death. 

In  Lillie  v.  McMillan  the  Supreme  Court 
of  Iowa  hold  that  in  an  action  turning  on 
intent  to  hinder,  delay  and  defraud  creditors, 
the  fraud  need  not  be  established  beyond  a 
readbnable  doubt,  but  a  fair  preponderance  of 
evidence  is  sufficient.  They  refused  in  this 
case  to  reconsider  Barton  v.  Thompson  (46 
Iowa,  80),  where  it  was  held  that  a  case  of  a 
charge  of  crime  alleged  in  a  civil  case  must 
be  established  by  the  same  cogency  of  evi- 
dence as  in  a  criminal  proceeding,  but  inti- 
mated  readiness  to  re-examine  the  question  in 
a  case  where  the  fact  in  issue  should  be  one  of 
crime. 

Compare  £llis  v.  Blezzard,  60  Me. 

Limitation  on  Marriage  in  a  Dbbd. — ^The 
ejectment  suit  of  Martha  Arthur,  by  her  next 
fHend,  John  Arthur,  against  Elisabeth  Cole, 
to  recover  possession  of  a  piece  of  property 
which  had  been  conveyed  to  the  plaintiff  and 
defendant,  who  are  sisters,  by  their  brother, 
was  decided  in  the  Superior  Court  of  Maryland 
on  the  12th  instant  for  the  defendant.  The 
property  was  to  be  held  by  the  terms  of  the 
conveyance  by  the  two  sisters  for  life,  but  if 
either  died  or  married  the  whole  was  to  vest 
in  the  other  for  life.  One  of  the  sisters  mar« 
ried  and  claimed  that  the  condition  by  which 
the  interest  of  either  sister  was  to  cease  at 
marriage  was  void.  Judge  Gilmor,  however, 
decided  that  such  limitaUons  in  a  deed  were 
sustained  by  the  law.  At  one  time  it  was  con- 
tended that  such  restrictions  in  a  will  or  deed 
were  in  contravention  of  marriage,  and  tlimt 
the  policy  of  the  law  was  against  them,  but 
they  are  now  upheld. 


A  SOUND  and  liberal  education  is  the  surest 
pathway  to  sqccess  in  all  pursuits* 
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BBCEHT  BBCinonS. 

Threats. — Statements  or  threats  made  by 
the  deceased,  a  day  or  so  before  the  killing, 
and  not  communicated  to  the  slayer,  are  not 
idmissible  evidence  in  his  favor,  where  the 
homicide  is  proved  by  direct  evidence. 

Promissory  tides :  Bona  fide  holder. — One 
who  takes  an  assignment  of  a  note  as  collat- 
eral secnrity  for  an  antecedent  debt,  from  a 
party  to  whom  it  had  been  delivered  by  the 
itaker  for  discount  is  not  a  bona  fide  holder 
for  value,  and  cannot  recover  gainst  the 
maker  so  defrauded ;  nor  can  a  recovery  be 
had  upon  a  note  given   in  renewal  thereof. 

Sayer  et  al.  v.  The  Keystone  National  Bank, 
p.  Ct.  of  Penn.] 

Mortgage :  Usury. — A  bond  and  mortgage, 
valid  in  their  inception,  are  not  affected  by 
aay  usurious  agreement  to  extend  the  time  of 
payment  of  the  mortgage;  the  agreement 
alone  is  void.  The  sum  paid  on  such  agree- 
ment should  be  applied  as  a  payment  on  the 
original  debt.  [The  Real  Estate  'f  rust  Co.  v. 
KeecL    N.  Y.  Ct.  of  Appls.] 

Minor's  estate :  Liability  of  for  necessanes, 
tAe  parent  being  in  full  life  but  unable  to  pay ; 
admnistrator  acting  as  distributor,  takes  the 
risk  on  himself. — ^W  and  C  died  in  their  min- 
ority, intestate,  unmarried  and  without  issue, 
possessed  of  a  small  personal  estate,  leaving 
to  survive  them,  as  their  heir-at-law,  their 
Cither,  who  was  imbeciled  in  mind,  impaired 
in  health,  and  of  no  estate  other  than  his  in- 
terest in  the  estate  of  the  deceased  M,  a  sister 
of  deceased,  presented  a  bill  to  the  adminis 
tretor  for  nursing  deceased  in  their  last  ill- 
ness, washing,  dressing  and  preparing  their 
bodies  for  interment,  which  the  administrator 
claiming  that  the  bill  was  exorbitant,  refused 
to  recognize,  filed  his  final  account,  and  claim- 
ed to  iuive  paid  the  balance  in  his  hands  to 
the  father,  as  distributee,  but  filed  no  vouchers. 

HMj  The  claim  being  for  necessaries,  and 
the  parent  being  unable  to  pay  it,  the  minors' 
estate  is  liable,  and  their  administrator  should 
pay  it  If  the  administrator  paid  the  father 
the  balance  in  his  hands,  as  distributor,  it 
was  at  his  own  risk.  Under  the  evidence,  the 
claim  was  not  exorbitant,  and  the  court  below 
wtte  entirely  right  in  allowing  it.  [Werner's 
Appeals.  Uilline  Estate.] — ^Pittsburg  Law 
Joomal. 

Contract:  Lessor  atid  lessee;  measure  of 
damages  for  breach  thereof. — ^An  action  lies 
for  the  breach  of  a  parol  agreement  to  lease, 
hot  the  damages  recoverable  are  such  only  as 
nwlt  directly  from  the  breach.  Nothing  can 
benoovered  ftom  the  loss  of  the  bargain*  nor 


is  the  rent  agreed  to  be  reserved  in  the  lease 
admissible  as  a  measure  of  damages. 

No  claim  being  made  by  the  lessor  fbr 
moneys  specially  expended  in  pursuance  of 
the  agreement  to  lease,  his  damages  are  merely 
nominal.  [Sausser  v.  Steinmetz.] — Weekly 
Notes  of  Cases. 

When  a  physician  or  surgeon  takes  the 
charge  of  a  patient,  he  assumes  an  implied 
obligation  to  treat  the  case  with  reasonable 
diligence,  carefulness  and  skill. 

The  measure  of  professional  skill  required 
does  not  depend  on  whether  the  physician  or 
surgeon  refuses  other  proffered  assistance  of 
other  medical  men. 

It  is  the  duty  of  a  patient  to  submit  to  the 
treatment  prescribed,  and  to  follow  the  direc- 
tions given,  provided'they  be  such  as  a  physi- 
cian of  ordinary  skill  would  adopt  or  sanc- 
tion. 

If  the  contributory  negligence  of  the  patient 
unites  in  producing  the  injuries  complained 
of,  he  cannot  recover  damages.  And  this  rule 
applies  to  unnecessary  pain  and  prolonged 
illness.  [Potter  v.  Warner. — Pittsburg  Legal 
Journal. 

The  Federal  courts  have  not  jurisdiction  of 
an  action  brought  by  the  executors  of  a  New 
Jersey  decedent  against  a  Pennsylvania  de- 
fendant, where  two  of  the  executors  are  cit- 
izens of  Pennsylvania,  and  two  of  New  Jer- 
sey. (C.  P. )  Middleton's  Executors  v.  Mid- 
dleton,  144. 

The  State  Court  will  dismiss  a  petition  for 
a  removal  where  the  status  of  the  parties,  as 
disclosed  by  the  record,  does  not  warrant  a 
removal.    lb. —  Weekly  Notes  of  Cases,  Phila. 

It  is  within  the  power  of  a  court  to  make 
and  enforce  a  rule  allowing  the  admission  in 
evidence  of  an  instrument  sued  on  without 
proof  of  its  execution,  unless  notice  is  given 
to  the  other  side  of  an  intention  to  impeach 
it.  Reese  v.  Reese,  275. —  Weekly  Notes  of 
Cases,  Phila. 

Where  a  testamentary  trust  is  imposed  up- 
on executors  nominatim,  the  Orphans'  Court 
and  Court  of  Common  Pleas  have  concurrent 
jurisdiction ;  but  where  the  executors  are 
trustees  virtute  officii,  the  jurisdiction  is  ex- 
clusively in  the  Orphans'  Court. 

Anderson  v.  Henzey,  39. —  Weekly  Notes  of 
Cases,  Phila. 

1.  A  court  of  chancery  will  not  entertain  a 
party  seeking  relief  against  a  judgment  at 
law,  in  consequence  of  his  default,  upon 
grounds  which  might  have  been  successfully 
taken  in  the  court  of  law,  unless  some  reason 
founded  in  f^ud,  accident,  surprise  or  some 
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adventitious  circumstance  beyond  the  control 
of  the  party  be  shown  why  the  defense  at  law 
was  not  made. 

2.  Courts  of  Equity  always  grant  relief  in 
such  cases,  when  it  is  shown  that  the  reason 
why  the  defense  at  law  was  not  made  is  foun- 
ded in  fraud,  accident,  surprise,  or  some  ad- 
ventitious circumstances  beyond  the  control 
of  the  party. 

3.  Where  a  defendant  who  had  an  adequate 
defense  at  law  has  been  prevented  from  re- 
sorting to  it  by  a  fraudulent  representation  or 
promise  that  he  would  take  no  Judgment 
against  him,  and  he  need  not  employ  counsel, 
he  will  be  relieved  in  a  Court  of  Equity. 

4.  Where  a  bill  shows  a  case  for  the  inter- 
ference of  a  Court  of  Equity  on  the  ground 
that  the  action  at  law  was  not  defended  be- 
cause the  plaintiff  had  promised  to  take  no 
Judgment  against  the  party,  and  assured  him 
it  was  unnecessary  to  employ  counsel,  and 
the  bill  further  shows  that  a  plea  was  put  in 
by  counsel  for  defendant  without  any  allega^ 
tion  that  such  appearance  was  unauthorized, 
the  bill  is  totally  defective.  [G.  Knapp  v. 
John  Snyder  et  al.  Supreme  Court  of  Appeals 
of  West  Virginia.    Virginia  Law  Journal.'] 


In  the  far  west,  several  years  since,  Judge 
B.  was  presiding  during  the  trial  of  a  murder 
case  and  Col.  C.  was  defending  the  accused, 
(both  judge  and  counsel  have  since  been  in 
Congress.  The  judge  was  a  large  man  with  a 
very  small  voice,  and  Col.  C.  a  fine  talker  with 
a  rich  Irish  brogue.)  The  court  room  was 
on  the  second  floor  of  a  frame  building  and 
packed  to  it  utmost  capacity  by  the  friends 
and  foes  of  defendant.  The  testimony  was 
all  in,  the  district  attorney  had  delivered  his 
opening  argument  and  Col.  C.  had  criticised 
the  effort  of  the  prosecution,  commented  upon 
the  witnesses  and  their  testimony,  produced 
his  authorities  and  was  at  the  very  climax  of 
his  final  appeal  to  the  Jury,  several  of  whom 
were  in  tears,  when  the  judge's  piping  voice 
broke  in  upon  the  orator  Vith,  "  Mr.  C.  I  say." 
**  I  beg  the  court's  pardpn  if  I  have  offended 
your  honor  or  infringed  the  rules  of  this  honor- 
able court,"  "  but,  Mr.  C,"  "  I  beg  your  honoris 
pardon  if  I  have,"  "  but,  Mr.  C,  (in  a  pierc- 
ing screech)  don't  you  see  the  bottom  is  fall- 
ing out  of  this  d — -— d  chebang?"  (The  floor 
hs^  sagged  down  about  a  foot  at  one  side.) 
A  panic  ensued,  the  court  room  was  vacated 
pellmell,  the  prisoner  among  the  affrighted 
crowd  and  effected  his  escape. 

Col.  C.  remarked  that  '<  the  bottom's  falling 

out  of  the  d d  chebang  "  took  the  bottom 

out  of  the  Government's  case,  and  saved  the 
expense  of  hanging  his  client 


Judgments  and  Deorebs  Weped  Out. — ^The 
Supreme  Court  of  Tennessee  has  decided  that 
all  Judgments  or  decrees  not  satisfied  or  new 
suits  brought  on  the  same  within  ten  years 
from  the  rendition  are  fully  and  effectually 
barred  from  enforcement  at  the  option  of  the 
defendant.  The  decision  wipes  out  thousands 
of  Judgments  and  decrees,  involving  thousands, 
if  not  millions,  of  dollars.  It  fdso  decided 
that  if  suflScient  money  is  not  collected  by  the 
clerks  of  counties  on  judgments  to  satisfy  all 
costs  of  the  cause«  the  State  and  county  tax 
in  the  case  must  first  be  paid  in  full. 


Admission  in  evidence  of  a  question  to  a 
medical  expert,  the  solution  of  which  does 
not  require  professional  or  scientific  skill,  is 
error.    People  v.  Smith,  Cal,  S.  C. 


3and  Siipartn^nt 


Furnished  by  Willis  Dbummokd,  Jr. 

BiClit  of  a  IiABd-vrant  Railrwud  to  d«Ti»t«  tm 
€;onstraeUnc  iUi  KomI  from  tMf  WLmvkf  ••  «l«fln- 
iflj  located. 

1.  In  order  to  entitle  a  railroad  company  to  the 
.    benefit  of  the  lands  ^rranted  in  aid  of  its  con- 

8tructk>n,  it  is  necessary  that  the  road  ^bould  be 
constructed  according  to  the  line  of  route  as  de- 
finitely located. 

2.  Whether  a  road  constructed  is  or  Is  not  the  road 
as  definitely  located  is  a  question  for  the  Interior 
Department  to  determine  ;  and  one  which  mast 
be  largely  within  the  discretion  of  the  Secretary. 

3.  While  a  State,  to  which  lands  have  been  granted 
in  aid  of  a  railroad,  may  resume  the  grant  and 
confer  it  upon  another  company,  it  cannot  legis- 
late BO  as  to  affect  the  rights  of  the  United  States. 

Depabtment  of  JusncB, 

Washikqton,  February  2, 1880. 
Hon.  Carl  Schubz, 

Secretary  of  the  Interior. 

Sm :  In  regard  to  tho  question  submitted 
by  your  letter  of  the  7th  ult.,  the  following 
facts  appear: 

By  an  act  of  Congress  approved  May  12, 
1864,  there  was  granted  to  the  State  of  Iowa 
'*for  the  use  and  benefit  of  the  McGr^or 
Western  Railroad  Company,  for  the  purpose 
of  aiding  in  the  construction  of  a  railroad 
from  a  point  at  or  near  the  foot  of  Main  street. 
South  McGr^or,  in  said  State,  in  a  westerly 
direction,  by  the  most  practicable  route,  on  or 
near  the  forty-third  parallel  of  north  latitude, 
until  it  shall  intersect  the  said  road  running 
from  Sioux  city  to  the  Minnesota  State  line, 
in  the  county  of  O'Brien,  in  said  State*  every 
alternate  section  of  land  designated  by  odd 
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nnmbero  for  ten  sections  in  width  on  each 
side  of  said  roads ;  bot,  in  case  it  shall  appear 
that  the  United  States  have,  when  the  lines 
or  rontes  of  said«oads  are  definitely  located, 
sold  any  section  or  any  part  thereof  granted 
as  aforesaid,  or  that  the  right  of  pre-emption 
or  homestead  settlement  has  attached  to  the 
same,  or  that  the  same  has  been  reserved  by 
the  United  States  for  any  purpose  whatever, 
then  it  shall  be  the  daty  of  the  Secretary  of  the 
Interior  to  canse  to  be  selected,  for  the  pur- 
poses aforesaid,  from  the  public  lands  of  the 
United  States  nearest  to  the  tiers  of  sections 
above  specified,  so  much  land  in  alternate  sec- 
tions, or  parts  of  sections  designated  by  odd 
numbers,  as  shall  be  equal  to  such  lands  as 
the  United  States  have  sold,  reserved,  or  other- 
wise appropriated,*'  etc.     13  Stat.,  72. 

This  grant  was  accepted  by  the  State  of 
Iowa  by  an  act  of  her  legislature  dated  April 
20,  1866,  and  so  much  of  it  as  pertains  to  the 
line  of  road  now  under  consideration,  confer- 
red upon  the  McGregor  and  Western  Railroad 
Company. 

Prior  to  the  date  of  such  acceptance,  and 
on  August  50, 1864,  said  company  filed  in  the 
General  Land  Office  a  map,  designating  the 
general  route  of  its  road  from  McGregor  to  a 
point  in  O'Brien  county,  so  as  to  form  a  junc- 
tion with  the  proposed  line  of  the  road  from 
Sioux  City  to  the  south  line  of  the  State  of 
Minnesota. 

On  January  27,  1869,  the  McGregor  and 
Sioux  City  Railroad  Company,  the  successor 
of  the  McGregor  and  Western  Railroad  Com- 
pany, filed  in  the  General  Land  Office  a  duly 
certified  map  of  the  definite  location  of  the 
line  of  its  road  fhim  a  point  in  section  12, 
township  95,  range  95,  to  a  point  in  section 
18,  township  96,  range  88. 

On  September  2,  1869,  said  company  filed 
another  map  of  the  definite  location  of  its 
road  fh>m  a  point  in  sec.  18,  town.  96,  range 
S8,  to  the  point  of  intersection  with  the  Sioux 
City  and  St.  Paul  Railroad. 

Both  of  these  two  latter  maps  show  a  change 
of  the  line  of  the  road  from  the  one  as  origi- 
nally located. 

An  examination  of  the  diagram  accom- 
panying your  letter  will  show  that  the  west- 
em  terminus  of  the  line  of  road  as  originally 
located  is  a  few  miles  to  the  southeast  of 
Sheldon,  the  point  where  the  road  from  Sioux 
City  to  the  south  line  of  Minnesota  enters 
O'Brien  county. 

A  withdrawal  of  lands  was  made  on  the 
lines  of  the  road  as  represented  upon  the  dia- 
gram referred  to,  in  accordance  with  the  terms 
of  the  granUng  act. 

Between  tbe  diites  of  the  filing  of  the  two 


last  mentioned  maps,  and  on  March  27, 1869, 
the  McGregor  and  Sioux  City  Company  asked 
leave  to  change  the  line  of  its  road  as  located 
in  1864  west  of  range  27.  The  reason  for 
asking  this  change  was  stated  as  follows: 
"  This  change  becomes  necessary  for  them  to 
make  by  reason  of  the  Sioux  City  and  St. 
Paul  Railroad  having  changed  their  line  north- 
erly and  westerly  so  as  to  make  the  point  of 
intersection  nearly  four  townships  more  north- 
erly and  westerly  that  the  originally  proposed 
or  supposed  point  of  intersection.  To  this 
end  we  beg  permission  to  file  a  new  map  show- 
ing our  location  changed  as  proposed,  or  to 
amend  the  one  already  on  file."  With  this 
request  a  map  was  filed  designating  the  line 
of  proposed  route  nearly  identical  with  the 
line  of  road  as  constructed. 

Under  date  of  May  10, 1869,  your  predeces- 
sor, Hon.  J.  D.  Cox,  declined  to  comply  with 
this  request  for  the  following  reason,  viz : 

"  After  a  road  has  been  definitely  located, 
the  map  thereof  filed  here  and  accepted,  and 
the  lands  withdrawn,  no  specific  authority  is 
given  whereby  this  Department  can  accept 
another  location ;  and,  in  the  absence  of  such 
authority,  I  must  decline  to  give  my  approval 
to  the  map  now  presented." 

Notwithstanding  this  decision,  the  map 
filed  in  January  preceding  was  permitted  to 
remain  on  file  as  designating  the  line  of  road 
thereon  delineated,  and  an  additional  map  was 
accepted  in  September  following,  to  complete 
said  line  to  its  Junction  with  the  Sioux  City 
and  St.  Paul  Railroad  Company. 

The  road  not  having  been  completed  by 
either  of  the  first  two  companies,  upon  which 
the  grant  was  conferred,  farther  west  than 
Algona,  town.  95,  range  29,  within  the  time 
required  by  law,  the  State  resumed  the  grant, 
and  by  act  of  her  legislature  dated  February 
27,  1878,  conferred  it  upon  the  Chicago,  Mil- 
waukee and  St.  Paul  Railroad  Company. 

By  the  latter  act  said  company  was  re- 
quired to  construct  the  road  from  Algona  to 
Emmetsbnrg,  and  thence  by  way  of  Spencer 
to  a  point  of  connection  with  the  Sioux  City 
and  St.  Paul  Railroad  at  the  town  of  Sheldon. 

An  examination  of  the  diagram  mentioned 
will  show  that  in  order  to  reach  the  point  above 
named,  the  road  must  deviate  from  one  to  five 
miles  from  the  lines  of  definite  location,  as 
designated  on  the  maps  filed  in  the  General 
Land  OfiSce  in  1864  and  1869,  on  which  the 
lands  were  and  still  remain  withdrawn.  This 
entire  line  of  road,  however,  has  been  con- 
structed, and  the  State,  through  her  proper 
agents,  now  asks  that  the  lands  inuring  to  her 
under  said  grant  may  be  patented. 

In  bis  letter  oi  the  19th  J>ec^  the  Acting 
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Commissioner  of  the  General  Land  Ofllce,  in 
submitting  a  report  in  relaliion  to  the  appli- 
cation of  the  State  for  a  patent  of  tlie  lands 
inuring  to  her  under  this  grant,  says :  "  It  is 
well  known  that  many  of  the  railroads  built 
by  aid  of  land  grants  have  departed  in  a 
greater  or  less  degree  from  the  lines  as  adopted 
and  definitely  fixed,  and  that  the  adjustment 
of  such  grants  have  proceeded  without  refer- 
ence to  any  deflections  the  grantees  saw  proper 
or  necessary  to  make ;  but  the  rulings  and  de- 
cisions upon  the  subject  by  this  office  have 
been  to  the  contrary,  invariably  declining  to 
authorize  any  material  or  important  deviation 
from  the  adopted  routes.  And  these  decis- 
ions cover  a  period  of  more  than  twenty  years, 
and  so  far  as  I  have  been  able  to  determine 
are  uniform  in  their  expressions." 

Your  communication  submits  the  question 
whether,  in  adjusting  the  grant  above  men- 
tioned, the  State  is  entitled  to  demand  and 
receive,  as  granted  and  indemnity  lands,  lands 
Within  tea  and  twenty  miles  of  the  lines  of 
said  road  as  definitely  located,  or  whether  she 
must  take  such  lands  within  ten  and  twenty 
miles  of  the  road  as  constructed. 

Your  subsequent  letter  of  the  20th  ult.  re- 
fers to  that  of  the  7th  submitting  a  statement 
of  facts  upon  the  grant  to  the  State  of  Iowa 
approved  May  12, 1864,  to  aid  in  the  construc- 
tion of  two  lines  of  railroad  therein  mentioned, 
and  makes  an  additional  statement  of  facts 
not  mentioned  in  that  letter,  and  at  that  time 
not  known  to  the  officers  of  your  Department. 
You  enclose  in  the  later  letter  a  brief  of  the 
counsel  for  the  railroad  and  a  copy  of  the  re- 
port of  the  Commissioner  of  the  General  I^and 
Office,  to  whom  the  same  had  been  referred. 

From  that  report  it  appears  that  the  change 
of  location  of  the  line  of  said  road  made  in 

1868  and  1869  was  made  by  direction  of  the 
Commissioner  of  the  General  Land  Office,  and 
not  simply  on  the  election  of.  the  company 
then  claiming  the  grant  made  to  the  State,  so 
far  as  it  had  reference  to  that  road.  It  also 
appears  that  since  said  locations  of  1868  and 

1869  were  made,  the  line  as  marked  out  by 
them  from  the  point  where  it  departs  from  the 
location  of  1864,  has  been  the  recognized  line 
of  said  road  by  your  Department,  and  the 
lands  along  the  same  have  been  withdrawn 
from  it.  The  road,  however,  has  not  been 
constructed  on  the  line  as  thus  changed  ;  and, 
although  the  change  made  in  1868  and  1869, 
so  far  as  the  company  is  concerned,  seems  to 
have  been  fully  justified,  having  been  directed 
by  the  Commissioner  of  the  General  Land 
Office,  it  does  not  appear  in  your  opinion  to 
affect  the  question  submitted  in  your  previous 
letter.    That  question  you  restate  in  the  fol- 


lowing terms :  "  Whether,  under  the  grant,  the 
company,  after  having  located  its  line  either 
by  the  direction  of  this  office  or  upon  its  own 
selection,  and  the  lands  h^ng  been  with- 
drawn on  the  line  so  directed  or  selected,  may 
build  its  road  on  a  diflTerent  line  and  demand 
and  receive  the  lands  which  would  have  inured 
to  the  grant  on  the  line  as  located." 

Taking  your  communications  together  they 
apparently  submit  two  questions : 

1.  Whether,  assuming  the  road  to  have  been 
definitely  located  according  to  the  location  of 
1868  and  1869,  and  to  have  been  constructed 
upon  a  difiTerent  line,  the  State  is  now  entitled 
to  the  benefit  of  the  grant. 

2.  Whether,  in  adjusting  the  grant  (if  it  be 
entitled  to  the  benefit  thereof),  the  line  of  defi- 
nite location  is  to  be  regarded,  or  the  line  upon 
which  the  road  was  actually  constructed. 

These  inquiries  dispense  with  any  consid- 
eration of  whether  the  steps  preliminary  to 
the  location  of  1868  and  1869  were  regular, 
and  assume  that  to  have  been  the  line  of  defi- 
nite location. 

It  is  suggested  by  the  counsel  for  the  road, 
both  in  their  brief  and  in  the  oral  ai^ument, 
that  as  there  are  not  sufficient  public  lands 
east  of  the  Algona  to  satisfy  the  grant  with 
reference  to  the  line  constructed  to  that  place, 
the  State  has  a  right  to  select  lands  west  of  the 
same  in  lieu  thereof.  But  that  is  not  the  ques- 
tion presented  for  my  consideration,  and  I 
have  deemed  it  unnecessary  to  discuss  it,  as 
I  desire  to  confine  myself  to  the  inquiries 
proposed  by  you. 

The  location  made  in  1868  and  1869  was 
one  definite  in  its  character.  It  was  not  a  pre- 
liminary location  which  is  provided  for  in  cer- 
tain other  acts.  Its  effect,  when  made,  was  to 
give  precision  to  the  grant  to  the  State,  and 
to  define  the  limits  within  which  the  lands 
granted  could  be  at  once  ascertained  by  the 
public  surveys.  Whether  this  is  to  be  treated 
as  inchoate  or  a  defeasible  title  is  not  impor- 
tant. It  was  not  a  perfect  and  absolute  title, 
and  could  not  become  so  except  upon  the 
completion  of  the  road,  which  alone  could 
entitle  this  State  to  a  patent.  The  law  clearly 
contemplated  that  the  road  was  to  be  con- 
structed according  to  the  line  of  definite  loca- 
tion. For  this  purpose,  lands  along  it  were 
withdrawn  from  the  market,  and  public  infor- 
mation given  by  which  parties  purchasing 
property  in  the  vicinity  were  to  the  governed. 

The  lands  in  question  were  separated  and 
set  apart  from  the  public  domain,  and  the  ad- 
justment of  the  grant  was  to  proceed  accord- 
ing to  the  line  thus  definitely  located.  What- 
ever adjustment,  therefore,  of  the  grant  is 
made,  most  be  made  according  to  the  line  of 
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definite  location.  To  hold  that  the  grant 
could  be  adjusted  according  to  a  different  and 
distinct  line,  upon  which  a  road,  perhaps  an- 
swering in  general  terms  the  description  given 
in  the  granting  act,  might  be  constructed, 
would  be  to  hold  that  there  were  actually  two 
grants  of  land.  It  cannot  be  possible  that 
the  grantee,  having  made  his  grant  definite, 
and  having  had  the  lands  granted  separated 
from  the  public  domain,  can  take  it  up  and 
re-locate  it  so  as  to  appropriate  other  lands. 
The  grant  lost  its  character  of  a  float  by  the 
definite  location.  ^It  is,  therefore,  necessary, 
in  adjusting  the  grant,  that  it  should  be  ad- 
justed according  to  the  lino  of  definite  loca- 
tion.   • 

The  other  inquiry  is,  whether,  if  the  road  be 
built  upon  a  different  line  from  that  of  definite 
location,  the  land  ascertained  by  the  definite 
location  can  now  be  patented  to  the  State. 

If  this  could  be  done,  its  effect  would  be 
sufficiently  obvious.  A  tract  of  country  not 
receiving  the  benefit  of  the  road  would  be 
charged  with  the  burden  of  having  its  lands 
granted  to  the  railroad  company  whose  road 
did  not  accommodate  it.  Persons  owning 
property  in  farms  or  villages,  who  had  pur- 
chased with  the  belief  that  the  road  was  to  be 
constructed  according  to  the  line  of  definite 
location,  would  find  that  they  were  in  some 
instances  many  miles  distant  from  the  road, 
the  benefits  of  which  they  had  expected  to  re* 
ceive. 

In  order  to  entitle  -the  State  to  the  benefit 
of  the  lands  granted,  it  is  necessary  that  the 
road  should  be  constructed  according  to  the 
line  of  definite  location.  If  a  different  road 
be  constructed  than  that  definitely  located, 
it  cannot  entitle  the  State  to  the  benefit  of 
those  lands. 

The  question  whether  the  road  constructed 
is  or  is  not  the  road  as  definitely  located,  is  a 
question  for  the  Interior  Department  to  de- 
termine, in  this  as  in  other  cases,  and  one 
which  must  be  largely  within  the  discretion  of 
the  Secretary.  Some  defiections  must  in 
many  cases  be  expected  from  the  line  of  the 
road  as  definitely  located ;  but  it  is  for  the 
Department  to  determine  whether  or  not 
these  make  of  it  a  different  road,  or  whether 
there  is  substantial  compliance  with  the  line 
of  definite  location.  In  the  exorcise  of  this 
discretion  it  is  impossible  to  lay  down  any 
legal  rules  which  could  govern  in  all  cases. 
Deflections,  which  in  certain  cases  might  be 
held  not  to  change  the  character  of  the  road 
as  definitely  located,  might  do  so  in  others. 
I  would  suggest  that  if  the  deflections  be  in 
their  character  immaterial — ^if  they  were  made 
for  the  purpose  of  avoiding  engineering  ob- 


stacles which  could  not  otherwise  be  avoided 
without  exaggerated  expense,  or  to  remedy 
defects  in  the  original  location — that  such  de- 
fiections would  not  destroy  the  identity  of  the 
road  constructed  with  the  road  of  definite  lo- 
cation. Upon  the  whole  matter,  it  will  be  the 
duty  of  the  Secretary  of  the  Interior  to  decide 
whether  the  road  constructed  is  the  road  as 
definitely  located. 

It  is  suggested  that  the  governor  having 
made  his  certificate  under  the  fourth  Section 
of  the  granting  act,  the  Secretary  of  the  In- 
terior cannot  inquire  whether  the  road  is  or  is 
not  constructed  according  to  the  line  of  definite 
location ;  that  the  goveriior  is  the  sole  judge 
of  the  compliance  of  the  company ;  that  when 
his  certificate  is  filed  the  right  to  the  patents 
is  perfect ;  and  that  no  map  of  the  constructed 
line  is  any  where  required. 

The  reason  why  no  map  of  the  constructed 
line  is  required  is  because  it  is  contemplated 
throughout  the  act  that  the  road  is  to  be  con- 
structed according  to  the  line  of  definite  lo- 
cation ;  and  while  it  may  be  true  that  the 
right  to  the  patents  depended  originally  upon 
the  road  being  made  in  accordance  with  the 
requirements  of  the  act,  and  that  many  dif- 
ferent lines  might  have  been  selected  which 
would  have  met  those  requirements,  yet  when 
the  grant  has  acquired  precision  by  the  line 
of  definite  location,  it  is  unimportant  that 
another  line  might  originally  have  been  se- 
lected. In  terms  the  act  of  Congress  does 
not  impose  upon  the  Department  the  duty  of 
inquiry  as  to  whether  the  road  has  been  con- 
structed on  a  different  line  from  that  of  defi- 
nite location.  But  the  Secretary  must  de- 
termine that  the  road  has  been  constructed. 
The  responsibility  of  issuing  patents  clearly 
imposes  on  him  that  duty,  and,  as  a  necessary 
incident,  the  duty  of  determining  that  the 
road  has  been  constructed  as  located. 

It  has  been  further  suggested  that,  inas- 
much as  the  deflections  from  the  definitely  lo- 
cated line  were  caused  by  an  act  of  the  State 
of  Iowa,  which  required  it  to  be  constructed 
upon  a  different  line,  the  State  is  entitled  to 
the  lands  according  to  the  line  as  originally 
located. 

But  while  the  State  had  a  right  to  resume 
the  grant  and  did  so,  and  while  it  could  con- 
fer such  grant  upon  another  grantee  as  it  did, 
it  could  not  change  the  rights  ,of  the  United 
States.  It  could  not  obtain  a  new  grant  by 
changing  the  line  of  the  road,  nor  could  it 
perfect  the  original  title  by  constructing  the 
road  according  to  a  line  different  from  that  of 
the  definite  location. 

In  explicit  answer  to  your  inquiries,  I  there- 
fore reply  that  the  grant  must  be  adjusted  ac- 


\ 


Digitized  by 


Google 


no 


WASHtNGtON  LAW  REPORTKtL 


Vol.  Vm 


cording  to  the  line  of  definite  location,  and 
that  it  is  for  the  Department  to  determine 
whether  or  not  the  road  has  been  constructed 
according  to  such  line ;  and  that,  if  a  different 
^road  has  been  constructed,  although  it  would 
answer  the  terms  of  the  granting  act  if  it  had 
been  the  line  of  definite  location,  it  still  will 
not  entitle  the  State  to  the  benefit  of  the 
grant. 

Very  respectfully, 

Tour  obedient  servant, 
Chas.  Deyens, 
Attorney  General. 


^h«  dlourts. 


If#w  Salts. 

Feb.  7, 1880. 

81594.  W.  S.  Jenin  k  Go.  t.  Jamet  Smith.  Appeal.  Plffs 
aity,  J.  K.  Reddingtou. 

215»6.  Amy  Qmnt  y.  Daniel  McLaachlln.  Trorer,  tSOO. 
PlflTs  atty,  J  .O.  Blff<>Iow. 

SI 696.  Klisabeth  Brown  T.  William  H.  Power.  Account, 
|18S.9«).    PlflTs  attT,  R.  J.  M  array. 

21697.  Francis  Mob  an  k  Son  t.  Silas  H.  Moore.  Note, 
$197.71.    Flfls  atty.  W.  II.  Mohun. 

21698.  Straas  Bros.  v.  J.  H.  Clarke  k  Go.  Acooont, 
$490^.    PlflTs  attys,  Bimey  k  Bimey 

21699.  Robert  Hyatt  y.  Edward  P.  Brooks.  Notes,  $159.18. 
PlITs  atty,  R.  J.  Marray. 

2ltfOO.  Taylor  k  Hafty  t.  Hallet  Kilbonm.  Note,  $186.87. 
Plffs  aity,  Jobn  St.  C.  Brooks. 

FxB.  9  1880. 

21601.  Beynfr,  Banman  k  Go.  v.  Alex.  B.  Shepherd. 
Note*  $340.    Plflfs  atiy.  F.  W.  Jones. 

2100'i.  Nathan  Lehman  t.  James  Appleman.  Notes, 
$178.14.    Plffs  atty,  L.  Tobriner. 

21603.  Daniel  Jjoug  t.  Frederick  E.  MiUer.  Aoconnt, 
$201 .61.    Plffs  atty.  L.  Tobriner. 

21604.  R.  K.  Elliot,  adm'r,  y.  Benjamin  F.  Morsell  et  al. 
Note.  $160.    Plffs  attys.  Elliot  *  Robinson. 

21606.  Rofcers,  Feet  k  Go.  t.  Hable  Bros.  Notes  and  ac- 
count, $3.8(i&.60.    Plffs  nttys.  Hanna  k  Johnston. 

21606.  Oarbat,  Whitfer  k  Co.  t.  Same.  Notes,  $3,647.87. 
Plffs  attys.  same. 

21607.  Michael  Walsh  t.  Caber  Adams.  Judgment  of 
Jastice  Connolly.  $100.    Plflb  atty,  H.  B.  Monllon. 

21608.  Charles  R.  Allen  t.  James  W.  Barker.  Note.  $100. 
Plffs  attys.  Abert  k  Warner. 

21609.  William  A.  Tattle  k  Co.  t.  MatUda  Schlesin^er. 
Certiorari.    Deftsatty,  L  Tobriner. 

21610.  Daniel  Longbran  t.  Joseph  H.  Collins.  Account, 
$464.13.    Plffb  atiy.  J.  H.  SaTille. 

21611.  Charles  B.  Taylor,  Treasnrer  Franklin  CoK>pera- 
tire  Association,  y.  Thomns  Norlleet.  Bond.  $478.72.  Plffs 
atty,  same. 

21612.  W.  S. 'Jones  v.  William  H.  Henderson.  Yinrinia 
Judgment,  $127.24.    Plffs  atty,  Charles  M.  Matthews. 

21S1S.  Thomas  Campbell  t.  same.  Virginia  Jndgment,  i 
$301  J)8.    Plffs  atty.  same. 

21614.  Same  t.  Same.  Virginia  Jndgment,  $126.82.  Plffs  ' 
atty,  same.  i 

21616.  Lanra  L.  Phillips  t.  William  Shoemaker.  Note, 
$832.09.    Plffs  attys.  McPherson  k  Carlisle.  | 

21616.  Robert  C.  Uewett  t.  Alfred  B.Taloottetal.  Notes. 
$3,600.    Plffs  atty,  S   S.  Henkle. 

21617.  Jacob  D.  Wilson  y.  First  MethodUt  Protestant  * 
Church  of  Washington.  D.  C.  Note,  $600.  Plffk  atty.  R.  ! 
Willson.  « 

21618.  William  £.  Clarke  r.  Lonisa  Yeabower.  Acconnt,  | 
$1,641.70.    Plffs  attys,  Edwards  k  Barnard. 

21619.  Same  y.  Same.    Note,  $4,814.98.    Plffs  attys.  same.  , 

FcB.  II.  1880. 

21620.  ThedoreLewis.Jr..  Y.Frank  Home  etal.  Acoonnt. 
$1 1129.00.    Plffs  attys.  Cook  *  Cole.  I 

21621.  Edward  A.  Boyd  y.  Thomas  A.  Brown.  Aoconnt,  ' 
$973.    Plffs  attys,  Ross  k  Dean. 

21622.  Oottlob  Q anther  y.  Matilda  Schlesinger.  Account, 
$93.43.    Plffs  attys,  same. 

21623.  William  U.  Yeatman  y.  The  Washington  and 
Georgetown  R.  R  Co.  Damages,  $6,000.  Plffs  attys,  Cook 
k  Cole. 

81624.  Dickson  *  King  y.  Johi^  Alexander.  Notes,  $228.10. 
PUDt  attys,  Oordon  k  Qordon. 


21835.  Jobn  P.  Sbannas  k  Soo  y.  James  G.  Nayknr.  Ae- 
count,  $177.92.   PUh  auy,  James  Fnllerton . 

Fkb.  18,  1880. 

21826.  The  St.  liouls  Beef  Oannlng  Company  y.  Felix 
Oreenapple.  Account,  $464.90.  Plffs  attys,  Hanna  k 
Johnston. 

816S7.  William  J.  Morris  y.  John  Kosel.  Note,  $118.76. 
Plffs  attys,  Hagner  k  Maddox. 

21628.  Edgar  W.  A.  Jorgensen  y.  Francis  A.  Barter. 
Judgment  Justice  Bundy,  |03  80.    PUh  atty.  A.  O.  Bradley. 

21f39  John  A.  Baker  y.  JohnL.  KidweU.  Notes,  $000. 
Plffs  atty,  B.  G.  LfOyeJoy. 

Feb.  18.  1880. 

21680.  Jacob  I^eyl  y.  George  W.  Utermehle.  Certiorari. 
Defis  atty,  J.  McD.  Carrington. 

.21631.  James  A  Harrison  y.  James  Talty  st  aL  Judg^ 
naent  of  Justice  Uelmick.  $80.    PlUk  atty,  J.  B.  Lamer. 

21632.  Hamii  ton  G.Fanty.  Charles  J.  faulkner.  Aoconnt, 
$2,603.87.   Plffb  attys,  Crittenden  k  Crittenden. 


CIBCiriT  €017BT.-.WjrU«  Mid  0#X,  J  J. 
H#w  Unite  at  I«»w. 

FsB.  6.  1880. 

7148.  Virginia  Stewart  y.  Jane  Smith  st  al.   To  yaoats 
Md.    Com.  sols..  U.  O.  *  R.  Clanghton. 

7147.  Wm.  A.  Meloy  y.  Joseph  B.  Stewart  et  al.    To  en« 
fbroe  payment  of  judgment.    Com.  soL,  Wm.  A.  Maloney. 

Feb.  7, 1880. 

7148.  Caroline  A .  Thomas  y .  Henry  W.  Turner.   For  eoa- 
yeyance.    Com .  sols.,  Dnrant  k  Homor. 

7149.  Andrew  McKenna  y.  Mary  W.  Smoot  st  al.   For 
parUtion.    Com.  sol.,  J.  H.  SaviUe. 

Fbb.  9. 1880. 

7160.  Freedman's  Sayings  and  Trust  Co.  y.  John  U.  Moss. 
To  approve  sale.    Com.  sol.,  R.  A.  T.  Leipold. 

7161.  William  A.  Tucker  et  al.  y.  Thomas  W.  Mather. 
For  injunction.   Com.  sol ,  J.  B.  Thompson. 

7162.  Fisk  *  Clark  y.  Louis  and  Joseph  Ausrbach.    For 
injunction.    Com.  sol.,  D.  A.  Burr. 

7168.  Same  y.  Morris  Price.   For  Injunction.    Com.  soL, 


7164.  Same  y.  T.  M.  and  A.  Z.  TyssowsU.  For  iqjunetloa. 
Com  sol ,  same. 

716).  Same  y.  Theodore  and  Justus  Hollander.  For  in- 
junction.    Com.  sol.,  same. 

7168.  Same  y.  Henry  Frank.    For  injunction.    Com.  sol.. 


Fbb.  10, 1880. 

7167.  Ulie  W.  Hurley  etal.  y.  Augustus  Dayls.  For  sale 
and  acconnt.    Com.  sol.,  J.  J.  Johnson. 

7168.  John  Bfatthews  y.  G.  O.  C.  Slmms.  For  Injunction. 
Com.  sol..  C.  S.  Whitman. 

7169.  Margaret  J.  Wilson  y.  J.  W.  Wilson.  For  dlyoroe. 
Com.  sol..  Charles  Taylor. 

Fbb.  11. 1880. 

7160.  Richard  B.  Porter  y.  Eugene  Mitkiewics  et  al.  To 
dissolye  copartnership.    Com.  sols.,  Hine  k  Thomas. 

7181.  Frederick  Douglass  et  al.  y.  Lorensa  A,  Lnoas  et  al. 
Jndgment  creditor*s  bill.  Com.  sols.,  Hanna  k  Johnston, 
and  R.  H.  Goldsboroogh. 

7162.  W.  E.  Brown  k  Co.  y.  James  G.  Naylor  et  al.  To 
annul  deed  and  for  sale.    Com.  sols.,  Worthington  k  Heald. 

7168.  James  S.  Edwards  y.  Jacob  D.  Tnmer,et  al.  To  sell 
real  estate  and  for  receiyer.    Com.  sol.,  James  S.  Edwards. 

Fbb.  12. 1880. 

7164.  Ann  M.  Coakley  y.  John  £.  Kendall  et  al.  To  annul 
tax  deed.    Com.  sol ,  F.  P.  B.  Sands. 

7166.  John  M.  Brown  v.  Ann  Burley.  To  annul  noilee 
and  restrain  sale.    Com.  sol.,  Wm.  M.  Coleman. 

Fbb.  is,  1880. 

7166.  Rebecca  Anderson  et  al.  ▼.  Rebecca  A.  Logan  et  al. 
To  sell  real  estate.    Com.  sol.,  I.  Williamson. 


PBOBATB  COVBT-JkniBB,  J. 

Feb.  18.  1880. 

Estate  Margaret  Little ;  Margaret  A.  Patch  qualified  as 
administratrix:  bond,  $1,000. 

Estate  Rose  Ann  Staunton ;  will  filed  for  probate. 

Esute  Olive  Freeman ;  letters  granted  L.  F.  XsUey  ; 
bond,  $300. 

Estate  Aaron  Fountain  ;  will  admitted  to  probate. 

Estate  John  H.  Langley  ;  citation  issued  against  admlmls- 
tration,  returnable  on  the  27th  inst. 

Estate  P.  T.  Berry ;  interest  on  notes  ordered  paid. 

Estate  S.  S.  Springer ;  letters  granted  John  Campbell : 
bond.  $400. 

Esute  W.  M  White ;  letters  granted  Ellen  B.  Whits : 
bond.  $600. 

Estate  John  Sheridan  ;  letters  granted  Will  A.  Gonlter : 
bond,  $2,000. 

Estate  Ann  H.  Gibson:  will  filed,  with  pstitlom  of 
hosband,  and  ordsr  of  pabneation  Issued. 
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Ettato  Snaaima  JoaT«na1 :  wHl  admitted  to  probate. 

Ettaie  WflDL  Marbury ;  iaTtntory  of  penooaliy,  ^,560, 
muraed. 

1b  re  Catliariiie  Koch,  gnmrdkok ;  objeettona  to  report  of  F. 
H.  Mowt  fled. 

AnbroM  Fowler  appolmted  fuardian  to  hie  Infant  cliil- 
dna:  boed.lSOO. 

A  U  Toes  appointed  cnardian  to  hla  infimt  children : 
boad,MO. 

IUtt  K  Major  appointed  jcoardlan  to  orphans  of  Bernard 

Tbe  folloving  acoonnu  were  paeed ;  Estate  of  Marj  A, 
Svnlaad,  second  account  and  distribntion :  Estate  ox 
ElmhethChisbolm,  first  account;  Mary  O.  L  Olements, 
gurdtaa  to  orphans  of  B.  H.  Olemenu,  eichth  and  final  ^ 


Legal  Notices. 


Adjoaxned  to  Friday  next. 


LegtU  Notices. 


r[S  IS  TO  OIYE  NOTICE, 
That  the  subecrlber,  of  washlnrton  Oity,  liath 
okialaed  from  the  Sopreme  Oourtof  the  District  of  Oolum- 
Ms.  holding  a  S|9eeial  Term  for  Orphans*  Ooart  haziness, 
Lstten Testamentary  on  the  personal  eeUte  of  Ann  Elisa 
Items,  late  of  the  District  of  Colombia,  deceased. 

All  persons  harlnr  claims  acainst  the  said  deceased  are 
ktrebf  warned  to  exhibit  the  same,  with  the  Toochers  tbere- 
st  toibesabeerlber.  at  or  before  the  6ih  day  of  Febrnary 
Best;  ihey  may  otherwise  by  law  be  excluded  firom  all 
hcBsfit  of  the  said  estate. 

OiTot  aader  my  hand  this  eth  day  of  Febmarr,  1880. 
^3•  MARY  JUI.IA  FOERTSOH. 


rTHE  SUPREME  COURT  OP  THE  DISTRICT  OF 
Colambia.  the  11th  dny  of  Febrnary.  1880. 

CAttOLUB  E.  TUOM AS  / 

T.  \       No.  7,148.    Eq.  Doo.90. 

Hbhbt  W.  Tubnbb.        I 

Ob  Botlott  of  the  plaintlC  by  Mr.  Dnrant,  her  solicitor, 
it  ii  orders  that  the  defendant  canse  his  appearance  to 
be  entrrsd  berein  on  or  before  the  first  mlenlay  oconrrlniT 
fortjdays  after  this  day ;  otherwise  the  canse  will  be  pro- 
ceeded with  as  in  case  of  defliult. 

By  the  Ooart :  OUAS.  P.  JAMES.  Jastlce.  Ac. 

Troeeopy.    Test:  R.  J.  Mbius,  Clerk.  Ac. 

TvM.  J.  DiTBAKT.  Solicitor.  7-3 


117  THE  SUPREME  COXmT  OF  THE  DISTRICT  OF 
Gdambia,  the  10th  day  of  Febrnary,  1880. 
Axnm  A.  Bibmbt,  TBtrsrsB.    ) 

T.  [  No.  7HA.  £a.  Dock.  20. 

Al>4  LVONABD  BT  AL  ) 

Ob  motion  of  the  plain  tllT,  by  Mr.  E.  A.  Newman,  hia 
nHcitor.  It  Is  ordered  that  the  defendants.  Ada  Leonard, 
JbUb  Uewitt  and  Maiegle  Jessop,  caase  their  appearance  to 
be  entered  herein,  on  or  before  the  first  rnle-day  occurrinic 
Icnydays  after  this  day :  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  ease  of  defanlt. 

By  the  Conrt.  WALTER  S.  COX.  Justice,  Ac. 

A  true  copy.  Test:  R.  J.  Mbigs,  Clerk. 

E. A. Mbwmak.  Solicitor.  73 


rr  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Oolambia.  tbe  9tl£  day  of  February,  1880. 
Jaxbs  B.  Kibk     ) 

T.  \    No.  S1.M0.    At  Law. 

Jabis  W.  R.  Kibk.  ) 

Ob  motion  of  the  plain  tilT,  by  Mr.  Matthews,  his  attorney, 

it  U  ordered  that  the  defendant,  James  W.  R.  Kirk,  cause 

bu  Appearance  to  t>e  entered  herein  on  or  before  the  first 

nle^7  occnrrtniT  forty  days  after  this  dav,  otherwise 

tbe  esnse  will  be  proceeded  with  as  in  rase  of  default. 

By  tbe  Coon :  WALTER  S.  COX,  Justice. 

Tbcb  oopt.    Test :  R.  J.  Mxics.  Clerk. 

CiAS.  M.  MATTUBwa .  Solicitor.  7-S 


rTHE  SUPREME  COURT  OF  THE  llISTRlCT  OF 
Odnmbla.  the  IMh  day  of  January,  18^0. 
Wb.  B.  Rbxd,  Exkcittob,     ) 

T  \    No.  7080.    Eq.  Doc.  ». 

Avx  Raitdall  bt  al.       j 

Ob  notion  of  the  plain ttflT,  by  Mr.  Jas.  O.  Payne,  his 

•oKeltor,  it  is   ordered    that  the  defradanu.  Mllion    C- 

laadall,  Charles  S.  Randall,  Oeonce  C  Randall,  Louisiana 

H  Kaos  and  Sarah  L.  Boder,  caue«  their   appearance  to 

beeaiered  herein  on  or  befr>re  the  first  rule-day  occurring 

lonvdAys after  thb day;  otherwise  the  cause  will  be  pro- 

e«WBd  witn  ae  in  case  of  default. 

^  the  conrt.  GU  AS.  P.  JAMES.  Justice,  Ac. 

Traecepy.   Test:    R.  J.  MmiOB,  Clerk,  Ac. 

JAUt  a.  Fatxb,  Solicitor.  7*« 


FTHE  SUPREME  COURT  OF  THE  DISTRICT  OP 
Columbia,  the  12tb  day  of  February,  1880. 

MAJtOABBT  JANB  WILSON  ) 

T.  {    No.  71M.  Eq.  Dock. 

John  Wbslby  Wilson.  ) 

On  motion  of  the  plain tllT,  by  Mr.  Charles  Taylor,  her 
solicitor,  it  is  orderea  tbat  the  defendant,  Jobn  Wesley 
Wilson,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  be  preceded  with  as  in  case 
of  default. 

Hy  the  Court.       CHARLES  P.  JAME.S,  Justice,  Ac 

True  copy.    Test:  R.  J.  MEiaS,  Clerk,  Ac. 

Cuarlbs  Tatlok.  Solicitor.  7-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business,  Febrnnry  IS.  1880. 

In  the  matterof  the  will  of  Annie  H.  Oibson. 

Application  for  Letters  Testamentary,  on  tbe  estate  of 
Annie  H.  Gibson  of  the  District  of  Columbia,  has  this 
day  been  made  by  John  E.  Gibson. 

All  persons  Interested  are  herebj*  notified  to  appear  m  this 
court  on  Friday,  the  12th  day  of  March  next,  at  11  o'clock 
a.m..  to  show  cause  why  Letters  of  T*-siamentary on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  tb is  order  be  publlsbed  once  a  week  for 
tbree  weeks  in  the  Washington  Law  Reporter  preTions  to 

tbe  said  day.  

7«S»       Test:  A.  WEBSTER,  Register  of  Wills. 


ANKRUPTCY    NOTICE. 

^  all  the  Creditors  of  CLINTON  RICE,  who  may  hare 
proved  their  dnims: 

Tou  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcy, 
on  the  1st  day  of  March,  1880.  at  11  o'clock  a.  m.,  at  the  office 
of  J.  Sayles  Brown.  Register,  at  tbe  City  Hall,  Washington, 
city,  to  show  cauMS  why  a  discharge  from  all  his  debts 
should  not  be  granted  to  said  bankrupt.  You  are  also  noti- 
fied tbat  the  second  and  third  meetings  of  said  bankrupt's 
creditors  will  be  held  before  tbe  Register  at  the  same  place 
on  the  28th  day  of  February.  1880,  at  11  o'cloik  a.  m. 

U.  S  Marshal  of  D.  C,  as  Messenger. 

Test    R.  J.  Mbios.  Clerk.  7-2 


IN  THE  SUPREME  COURT  OF  THE   DISTRICT  OF 
Columbia,  the  4th  day  of  Febuary,  1880. 
Cbaklbs  Waltbb,  Pltfp.        \ 

Gbokob  Botdbn!  Adam  C.  Van  f  No.  21.671.  At  Law. 
Pattbn,Ebon  E.  Sbymour.Dbfts  } 

On  motion  of  tbe  plalntiflf.  by  Mr.  Norris.  bis  attorney, 
it  is  ordered  that  the  defendant,  Adam  U.  Van  Patten,  canse 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rnle  day  occurring  forty  days  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  Court :  WALTER  S.  COX.  Justice. 

A  true  copy.    Test:  R.  J.  Mbigs,  Clerk.  Ac. 

John  E.  Norris,  Solicitor.  8-8 


IN  THE  SUPREME  CUUKT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Conrt 
Business     February,  6th  1880. 
In  the  matter  of  the  estate  of  John  H.  Ingle. 
Application  for  letters  of  administration  on  the  estate  of 
John  il.  Ingle,  of  the  District  of  Columbia,  has  this  day 
been  made  by  Thomas  J.  Myers. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  6th  of  March  next,  at  11  o'clock  a.  m., 
to  show  cause  why  Letters  of  Administration  on  the  estate 
of  the  said  deceased  ehould  not  issue  as  prayed.  Provided, 
a  copy  of  this  order  be  published  once  a  week  for  three 
weeks,  in  the  Washington  Law  Reporter,  previous  to  the 
said  day. 

Test :  A.  WEBSTER,  Register  of  Wills. 

Wm  Jonx  MiLLBR.  Solicitor.  8-8 


THIS  IS  TO  GIVE  NOTICE. 
That  tbe  subscriber,  of  Georgetown,  D.  C.  bath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  aSpecial  Term  for  Orphans 'Court  business,  Letters 
of  administration  c.  t.  a.  on  the  personal  estate  of  Maria 
Byng,  I'lte  of  the  District  of  Columbia,  deceased. 

Ail  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  80th  day  of  Jan- 
nary  next ;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 
Given  under  my  hand  this  80th  day  of  January.  1880. 
CHARLES  M.  MATTHEWS. 


ft-8 


60  Congress  St.,  Georgetown,  D.  O. 
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TUIS  IS  TO  GIVE  Nl»TlCE, 
That  the  subscriber,  of  Elkton,  Cecil  Co.  Md.,  hath 
obtained  from  the  Supreme  Oourtof  the  District  of  Colum- 
tia.holdinfT  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Adrainistratioo  on  the  perscnal  estate  of  James 
Armstronir,  late  of  Baltimore,  Maryland,  deceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vonchen  there- 
of, to  the  subscriber,  at  or  before  the  2Sd  day  of  Jann- 
ary  next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
G>iTen  under  my  hand,  tbi»  9M  day  of  January,  1860. 

WILLIAM  S.  EVAKS, 
6  S  Administrator. 


B 


A4IKKUPTCY  ^OTICE. 


To  all  the  creditors  of  QEORGE  B.  CORKHILL,  who 
may  have  proved  their  claims : 

You  are  hereby  notified  to  appear  before  the  Supreme  Court 
^of  the  IHstrictof  Columbia,  silting  in  Bankruptcy,on  the  24th 
day  of. February.  1S80,  at  11  o'clock  a.  m.,  at  the  office  of  J. 
Sayles  Brown,  Register,  at  the  City  Hall.  Washington  city, 
to  show  cause  why  a  discharge  from  all  his  debts  should 
not  be  granted  to  «aid  bankrupt. 

You  are  also  notified  that  the  second  and  third  meetings 
of  said  bankrupt's  creditors  will  be  held  before  the  Register 
at  the  same  place  on  the  33d  day  of  Febrnary,  1880.  at  11 
o'clock  a.  m. 

By  order  of  the  Court.  FRED'K  DOUGLASS, 

U.  S  Marshal  of  D.  C.  as  Messenger. 

Test;    R.  J.  MgiG8,Clerk.  „__       ?!? 

"DANKRUITCT  NOTICE. 

To  all  the  creditors  of  HENRY;KING,  JB.,  who  may  have 
proved  their  claims  : 

You  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcy,  on 
the  28th  day  of  February.  1 880,  at  1 1  o'clock  a.  m..  at  tne  office 
of  J.  Sayles  Brown,  Register,  at  the  CMty  Hall.  Washington 
city,  to  show;cau«e  why  a  discharge  from  all  his  debu  should 
not  be  granted  to  said  Bankrupt.  Yon  are  also  notified 
that  the  second  and  third  meetings  of  said  Bankrupt's  cred- 
itors will  be  held  before  the  Becister  at  the  same  place, 
on  the  25th  of  February,  1880,  at  11  o'clock  a.  m. 

By  order  of  the  Court.  FRED'K  DOUGLASS. 

U.  S.  Marshal  of  D.  ( '.,  as  Messenger. 

Test:  R.  J.  Meigs.  Clerk.  6-2 


•pANKRUPTCY  NOTICE. 

To  aU  the  crediior*  of  HERMAN  REIZENSTEIN,  who  may 
have  proved  their  claims : 

You  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcy,  on 
the  2lstday  of  February,  ]880.at11  o'clock  a.  m..  at  tLe  office 
of  J.  Sayles  Brown.  Register,  at  the  City  Hall.  Washington 
City,  to  fhow  cause  why  a  discharge  from  all  his  debts 
should  not  be  granted  to  said  Banlrrupt. 

You  are  also  notified  that  the  second  and  third  meetings 
of  said  B.-inkrupt's  creditors  will  be  held  before  the  Regis- 
ter at  the  same  place  on  the  2uib  day  of  February,  1880,  at 
11  o'clock  a.  m. 

By  order  of  the  Court.  FREDK.  DOUGLASS. 

U.  S.  Marshal  of  D.  C,  as  Messenger. 

Test ;  R.  J.  Mbiqs,  Clerk.  »-2 

IN  THE  SUPREME  COURT  oFTUE~DISTRIcf  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans 
Court  Business     Febrnary  7,  1880. 

In  the  case  of  .^phia  Schalble,  administratrix  of  Gott- 
fried Schaible,  deceased,  the  administratrix  aforesaid  has. 
with  the  approval  of  the  l^ourt,  appointed  Friday,  the  Atb 
dry  of  March  A.  D  1880,  at  11  o'clock  a.  m.  for  making  pay- 
ment and  distribution  upon  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  or  a  residue,  are  hereby  notified  to  at- 
tend In  person  or  by  agent  or  attorney  duly  authorised, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  administratrix  will  take  the  benefit  of  the 
law  against  them  :  Provided,  a  copy  of  this  order  be  pub- 
lisheil  once  a  week  for  three  weeks  in  the  Washington  Law 
Reporter  previous  to  said  day. 

Te«t :  A.  WEBSTER,  Register  of  Wills. 

WARREN  C.  STONE,  Solicitor. 8-8 

T>AMCRUPTCY  SALE. 

On  Tuesday,  February  24th.  AD.  1880,  at  3  o'clock,  p.  m 
at  the  office  of  the  Register  in  Bankruptcy,  at  the  City 
Hall,  we  shall  sell  at  Public  Auction,  the  following  Bank- 
ruptcy assets  to  wit. 

Alot  of  uncollected  Book  Accounts,  Promissory  Notes,  ftc, 
a  full  description  of  which  will  be  given  on  day  of  sale. 

Terms  Cash.         6-3  M.  L.  HOWSm,  AssigoM. 


Legal  Notices. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  bath 
ohulned  from  the  Supreme  Court  of  theDistiiet  of  Colum- 
bia, holding  a  Special  Term  for  Orphaob*  Ooart  bosiness. 
Letters  of  administration  on  the  personal  estate  o(  James 
M.  Edmunds,  late  of  the  Distnot  of  Oolombia,  deceased. 
AU  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with   the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  93d  day  of  Jaaa* 
ary  next:  they  may  otherwise  by  law  be  exolnded  from  all 
benefit  of  the  said  estate. 
Given  under  my  hand  tkls  23d  day  of  Jannary.  188S. 
JAMES  U.  SAVILLE, 


6-8 


842  D  Street,  n.w. 


THIS  IS  TO  GIVE  NOTICEL 
That  the  subscriber,  of  Washington  city,  D.C..  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colnmbia, 
holding  a  SitecialTermfoi^Orpbans'Conrt  bnstnessJLetters 
of  Administration  w.  a.  on  the  personal  estate  of  Bernard 
Hense,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to    the  sabsoriber,  at  or  before  the  28d  day  of 
January  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  cf  the  said  estate. 
Given  under  my  band  this  28d  day  of  January.  1880. 
GEO.  BBEITBABTH. 
N.  H.  MiLLBR,  Solicitor.  M 


IN  THE  SUPREME  COUBT  OF  THE  DISTRICT  OP 
COLUMBIA,  holding  a  Special  Term  for  Probate  Bos- 
iness. Jannary  80,  1860. 

In  the  case  of  George  Ttuesdell,  executor  of  John  Forbes 
Benjamin,  deceased,  the  executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  27th  day  of 
Febrnary,  A.  D.  1880,  at  11  o'clock  a..m.  for  making  payment 
and  distrlbniiou  under  the  Courtis  direction  and  control ; 
when  and  where  all  creditors  and  pereons  entitled  to  dis- 
tributlye  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend  In  person  or  by  agent  or  attorney  duly  author- 
ised, with  their  claims  against  the  estate  properly  vooched ; 
otherwise  the  executor  will  take  the  benefit  of  the  law 
against  them :  Provided,  a  copy  of  this  order  be  published 
once  a  week  for  three  weeks  in  the  Washington  Law  Re- 
porter previous  to  the  said  day. 

Test:  fl-8  A.  WEBSTER.  Register  of  Wins. 

IN  THE  SUPREME  COUBT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Business.    January  30, 1880. 

In  the  case  of  George  Tmesdeil,  executor  of  John  G. 
Waters,  deceased,  the  executor  aforesaid  has,  with  the  ap- 
proval of  the  Court,  appointed  Friday,  the  27tta  day  of  Feb- 
ruary, A.  D.  1880,  at  if  o'clock^,  m.  for  making  paymentand 
distribution  under  the  Court's  direction  andcontrole;  when 
and  where  all  creditors  and  persons  entitled  to  distributive 
shares  (or  legacies)  or  a  residue,  are  hereby  notified  to  at- 
tend in.person  or  by  agent  or  attorney  duly  authorised, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  executor  will  take  the  benefit  of  the  law 
againse  them :  Provided,  a  copy  of  this  order  be  published 
once  a  week  for  three  weeks  in  the  Washington  Law  Re- 
porter previous  to  the  said  day. 

Test :  6-8  A.  WfeBSTER,  Register  of  Wills. 

I N   THE  SUPREME  COUBT  OF  THE  DISTRICT  OF 
^     Columbia,  the  27th  day  of  January,  1880. 


R.  Fravk  Fostbr 

V. 

Ella  Fostbb. 


No.  7118.    Equity  Doc   20. 


On  motion  of  the  plaintlflT.  by  Messrs  Biddle.  Miller  * 
Padgett,  his  solicitors,  It  Is  ordered  that  the  defendant.  Ells 
Foster,  cause  her  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceetM  wlthav  in  case  of 
default. 

By  the  Court.  CHAS.  P.  JAMES,  Jnstice.  Ac 

A  true  copy.    Test :  B.  J    Mbicm.  Clerk. 

BiPDLE.  MiLLicB  A  Padqktt,  Solicitors.        _M 

IN  THE  SUPBEME  COUBT  OF  THE  DISTBICT  OF 
Columbia,  the  27th  day  of  January,  1880. 
Will  A  A.  LBOifARD 

I  ^* 

Onwiir  J.  LsoitAitD  bt  al. 

'     On  motion  of  the  plaintUT.  by  Messrs.  Biddle.  Miller  A 
;  Padgett,  her  solicitors,  it  is  ordered  that  the  defendanU, 
Orwin  J.  Leonard,  Charles  H.Leonard  and  EllaL.'Leoiiard, 
!  cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day:  other- 
wise the  caose  will  be  proceeded  with  as  in  case  of  default. 
By  the  Court:         CHABLES  P.  JAMES,  Jnstioe.  Ac. 
Tme  copy.   Test :    B.  J.  Msies,  (^erk,  Ac. 
BiDDLB,  MILLBR  A  Padobtt,  Solldtors.  1 8 
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GEORGE  B.  CORKHELL       -        -        Editob 
A.  H.  JACKSON      .     -      AssooiATE  Editor 


Ak  intereflting  qaestion  of  practice  in  pat- 
ent does  was  recently  decided  by  the  Su- 
preme Conrt  of  the  District  of  Colnmbia. 
That  branch  of  the  profession  interested  in 
patent  practice,  will  be  repaid  by  a  perusal 
of  the  syllabns  of  the  case  published  in  this  is- 
sue of  the  Repobter. 


A^aper  annonncement  in  the  Reporter, 
Justice  S.  F.  Miller,  of  the  Supreme  Court  of 
yie  United  States,  delirered  the  third  lecture 
of  the  series  on  Constitutional  Law,  before 
tlie  National  University  Law  School,  on  the 
erening  of  the  19th  inst. 

The  Uniyersity  Hall  was  filled  with  a  most 
attentiye  and  deeply  interested  audience  of 
lawyers  and  students  of  law. 

Col,  George  B.  Corkhill,  the  United 
States  District  Attorney  for  this  District,  will 
deliver  a  lecture  before  the  students  of  the 
University  in  their  hall,  683  F  St„  on  Friday 
evening,  27th  inst.,  at  7^  o'clock.  Subject : 
*^  Criminal  Law  and  Criminal  Prosecutions." 


Le^  ExpeetatisDs. 

The  number  of  Ajnerican  citizens  claiming 
estafee  in  England  is  rather  startling,  and  if 
John  Bull  was  not  a  sturdy  old  fellow  he 
would  compromise  with  his  creditors  and 
start  anew  in  life. 

There  are  twenty  estates  and  three  thousand 
eight  hundred  and  sixty-eight  claimants ;  and 
the  estates  are  only  valued  at  the  trivial  sum 
of  four  billion  seven  hundred  and  forty  mil- 
lion five  hundred  thousand  dollars,  (|4,740,- 
500,000,)  thaf  s  all. 

Illegal  Interest— Usnry. 
If  the  following  doctrine  were  enforced 
throogbout  the  country,  and  especially  in  the 
District  of  Columbia,  the  interest  of  the  com- 
muntiy  would  be  greatly  promoted.  The 
Ifew  Tbrk  9Qpr^(me  Oottrt  has  decided  a  usoiy 
case,  holding  that  a  mortgage  of  $50,000  was 


invalid  on  account  of  a  violation  of  the  usury 
law.  The  person  who  negotiated  the  loan 
charged  the  borrower  a  bonus  of  $4,250,  and 
paid  one-half  of  it  to  the  lender.  The  court 
held  that  this  violated  the  usury  law  and  ren- 
dered the  contract  void.  The  lender  got 
12,125  as  a  bonus  and  lost  |50,000  principal. 


The  Jfldif iary  of  the  United  States. 

The  Justices  of  the  Supreme  Court  are : 

Mr.  Chief  Justice  Waite. — ^Fourth  Judicial 
Circuit,  consisting  of  the  districts  of  Mary- 
land, West  Virginia,  Virginia,  North  Carolina 
and  Soitth  Carolina ;  Circuit  Judge,  Hugh  L. 
Bond,  of  Baltimore,  Md. 

Mr.  Justice  Cliflbrd. — First  Judicial  Cir- 
cuit, consisting  of  the  districts  of  Maine,  New 
Hampshire,  Massachusetts  and  Rhode  Island ; 
Circuit  Judge,  John  Lowell,  of  Boston,  Mass. 

Mr.  Justice  Hunt. — Second  Judicial  Circuit, 
consisting  of  the  districts  of  Vermont,  Con- 
necticut, Northern,  Southern  and  Eastern  New 
York ;  Circuit  Judge>  Samuel  Blatchford,  of 
New  York  city. 

Mr.  Justice  Strong. — Third  Judicial  Cir- 
cuit, consisting  of  the  districts  of  New  Jer- 
sey, Eastern  and  Western  Pennsylvania  and 
Delaware;  Circuit  Judge,  William  McKen- 
nan,  Washington,  Pa. 

Mr.  Justice  Bradley. — Fifth  Judicial  Cir- 
cuit, consisting  of  the  districts  of  Georgia, 
Northern  and  Southern  Florida,  Northern  and 
Southern  Alabama,  Mississippi,  Louisiana  and 
Eastern  and  Western  Texas ;  Circuit  Judge, 
William  B.  Woods,  Montgomery,  Alabama. 

Mr.  Justice  Swayne. — Sixth  Judicial  Cir- 
cuit, consisting  of  the  districts  of  Northern  and  , 
Southern  Ohio,  Eastern  and  Western  Michi- 
gan, Eastern  and  Western  Tennessee  and  Ken- 
tucky; Circuit  Judge,  John  Baxter,  Knox- 
yille,  Tenn. 

Mr.  Justice  Harlan. — Seventh  Judicial  Cir- 
cuit, consisting  of  the  districts  of  Indiana, 
Northern  and  Southern  Illinois  and  Wiscon- 
sin ;  Circuit  Judge,  Thomas  Drummond,  Chi- 
cago, m. 

Mr.  Justice  Miller.— Eighth  Judicial  Circuit, 
consisting  of  the  districts  of  Minnesota,  Iowa, 
Eastern  and  Western  Kansas,  Eastern  and 
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Western  Arkansas,  Nebraska  and  Colorado ; 
Circuit  Judge,  Geo.  W.  McCrary. 

Mr.  Justice  Field. — Ninth  Judicial  Circuit, 
consisting  of  the  districts  of  California,  Ore- 
gon* and  Nevada ;  Circuit  Judge,  Lorenzo 
Sawyer,  San  Francisco,  Cal. 

Attorney  General,  Charles  Devens. 

There  are  also  eighty-two  district  Judges, 
sixty-six  United  States  district  attorneys  and 
sixty-six  United  States  marshnls.  ' 

The  Supreme  Court  of  the  District  of  Co- 
lumbia possess  the  same  powers  and  exercise 
the  same  jurisdiction  as  the  Circuit  Courts  of 
the  United  States,  and  the  Judges  thereof  pos- 
sess and  exercise  the  powers  and  jurisdiction 
possessed  and  exercised  by  the  Judges  of  the 
Circuit  Courts  of  the  United  States,  and  is 
organized  as  follows:  D.  K.  Cartter,  Chief 
Justice ;  Andrew  Wylie,  Arthur  Mac  Arthur, 
A.  B.  Hagner,  Walter  S.  Cox  and  C.  P.  James, 
Associate  Justices. 

It  will  be  remembered  there  are  seven  or- 
ganized Territories  in  the  United  States,  each 
of  which  has  a  judiciary  system  consisting  of 
three  Judges,  a  United  States  District  Attor- 
ney and  a  United  States  Marshal.  The  Judges 
rank  as  District  Judges,  and  are  enumerated 
among  the  eighty-two  District  Judges  already 
mentioned. 

The  United  States  Court  of  Claims  is  con- 
stituted as  follows :  Charles  D.  Drake,  Chief 
Justice ;  Charles  C.  Nott,  William  H.  Richard 
son,  J.  C.  Bancroft  Davis  and  William  H. 
Hunt,  Associate  Justices. 


Law  ef  SUflder. 
[No.  1 1 
The  first  action  for  slander  found  in  the 
books  of  English  assizes,  is  mentioned  in  the 
thirteenth  year  of  the  reign  of  Edward  III. 
Lib.  Ass.,  fo.,  177,  about  the  year  A.  D.  1817. 
From  that  period  down  to  the  reign  of  Queen 
Elizabeth,  actions  for  slander  were  very  infre- 
quent, and  never  brought  on  trivial  causes ; 
during  the  reigns  of  Elizabeth  and  King 
James  such  actions  became  more  common.  As 
this  article  is  only  desigted  as  historical, 
the  pleadings  and  other  particulars  of  the  ac- 
tion for  words  will  not  be  considered  now, 
but  Bhall  be  at  a  ftitare  occasion. 


Whether  it  be  complimentary  or  otherwise, 
it  is  not  for  us  to  say,  at  any  rate  it  is  true, 
that  during  several  generations,  women  and 
the  common  classes  seem  not  to  have  been  the 
subjects  of  slander,  as  they  are  nowhere  men* 
tioned  as  objects  worthy  of  the  protection  of  the 
edicts,  enactments  and  laws  of  our  lordly  an- 
cestors. How  delighted  our  lovely  lasses  and 
charming  dames  must  feel  when  they  reflect 
that  modern  civilization  has  placed  them  on 
a  platform  with  men  where  they  may  be  slan- 
dered. A  few  citations  from  the  statutes  of 
those  times  will  not  be  uninteresting. 

As  above  stated,  it  appears  that  the  com- 
monality were  outside  the  pale  of  the  laws 
against  slander,  but  slander  spoken  or  pub- 
lished of  a  peer  of  the  realm  was  designated 
by  the  high  sounding  epithet,  scandcdum  mag- 
ncUum.    One  of  the  statutes  reads  as  follows  : 

**  That  none  be  so  hardy  to  tell  or  publish  any 
false  news  or  tales,  whereby  discord,  or  occas- 
ion for  discord  or  slander,  may  grow  between 
the  King  and  his  people,  or  the  great  men  of 
the  realm ;  and  he  that  doth  so,  shall  betaken 
and  kept  in  prison,  until  he  hath  brought  him 
unto  the  court,  which  was  the  first  author  of 
the  to/e."    «  Edward ;  1  Westm.  1,  c.  84.     . 

''  None  shall  devise  or  speak  false  news,  lies 
or  other  such  things  of  the  prelates,  dukes, 
earls,  barons  and  other  great  men  of  the  realm, 
and  of  the  chancellor,  treasurer,  clerk  of  the 
privy  seal,  steward  of  the  king's  house,  jus- 
tices of  the  one  bench  or  of  the  other,  and 
other  great  officers  of  the  realm ;  and  he  that 
doth,  shali  incur  the  pain  of  the  Stat."  Westm, 
1,  c.  84,  2  Rich.  II,  c.  5. 

"  When  any  such  is  taken  and  imprisoned, 
and  cannot  find  him  by  whom  the  speech  be 
moved,  he  may  be  punished  by  advice  of  the 
council,  notwithstanding  the  statute  of  Westm. 
1,  c.  84,  and  2  Rich.  II,  c.  6."  12  Rich.  II,  c. 
11. 

At  the  date  of  the  enacting  of  these  stat- 
utes the  dignity  of  viscount  had  not  been  cre- 
ated, nor  had  Scotland  been  united  to  Eng- 
land, yet  it  is  holden  that  viscount  and  the 
earl  of  Scotland  are  within  the  statute. 

The  form  of  the  declaration  was  tarn  pro 
domino  regi  quam  pro  scipso^  and  concludes, 
contra  formum  statuti.  It  had  to  appear  on 
the  face  of  the  declaration  that  the  party  in- 
jured was  Unas  magnatum  at  the  time  when 
the  words  were  spoken.  It  was  held  that  cer» 
tain  words  were  actionable  in  the  case  of  m 
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peer  which  were  not  so  in  the  case  of  a  com- 
mon person ;  as  in  the  case  of  Lord  Town- 
abend  ▼.  Hughes,  1  Mod.,  282.  2  Mod.t  150, 
8.C. 

At  the  date  of  the  enactment  and  execution 
of  these  laws,  the  old  adage  that  "  the  law  is 
no  respecter  of  persons,"  appears  to  have 
been  inoperatiye. 

It  will  be  noticed  that  there  is  no  penalty 
attached  to  either  of  the  statutes  cited,  except 
that  *'  he  who  doth  so  shall  be  taken  and  kept 
in  prison  until  he  hath  brought  him  unto  court 
which  was  the  first  author  of  the  tale:'  This 
is  accounted  for  in  this  wise :  A  statute  which 
prohibited  an  act,  but  fixes  no  penalty,  must 
be  brought  tarn  pro  regi  quam  pro  ecipeo,  be  - 
eaoae  in  such  case  the  king  is  to  have  a  fine. 
It  appears  from  this  that  the  slandered  earls, 
4c^  received  no  recompense  for  the  defama- 
tion  of  their  names,  but  that  all  such  fines 
went  into  the  private  treasury  of  the  king. 


Beantifil  SentiHeBto. 
On  Saturday  Fetnruary  7th,  Judge  Logan  £. 
Bleckley  took  his  leave  of  the  Supreme  Court 
of  Georgia,  after  serving  as  an  Associate  Jus- 
tice for  five  years  with  that  ability  which  has 
characterized  him  in  whatever  position  he  has 
filled.  His  farewell,  says  the  Atlanta  Con- 
dihUion,  was  in  a  manner  at  once  unique  and 
beautiful.  After  he  had  delivered  several 
opinions  on  cases  which  the  court  had  decided, 
be  took  up  a  sheet  of  paper  and  read  there- 
from the  following  beautiful  lines  which  were 
drawn  up  in  the  form  of  a  regular  judicial 
opinion: 

TS  THE  MATTER  OF  REST — BLECKLEY,  J. 

1.  Rett  for  the  hand  and  brow  and  breast, 
For  fingers,  heart  and  brain  I 

Eest  and  peace  !  a  lon^  release 
From  labor  and  from  pain ; 

Pain  of  doubt,  fatigue,  despair— 

Pain  of  darkness  everywhere, 
And  seeking  light  in  vain  ! 

2.  Peace  and  rest !  Are  they  the  best 
For  mortals  here  below  ? 

If  toft  repose  from  work  and  woes 
A  bliss  for  men  to  know? 

Biiss  of  time  is  bliss  of  toil ; 

Ifo  bliss  but  Ibis,  from  sin  and  soil, 
Does  God  permit  to  grow. 

By  order  of  the  court  they  were  spread  on 
the  ainntes  in  bonor  of  their  author. 


h^f^a  Personals. 

EX-CONORESSMAN  J.  F.  McKlNNET,  of  Ohio, 

is  at  Willard's  Hoter.    He  visits  Washington 
on  professional  and  other  business. 

Hon,  Edwards  Pierepont,  of  New  York, 
Ex-Attorney  General,  and  Minister  of  the 
United  States  to  the  Court  of  St.  James,  is 
stopping  at  the  Arlington. 

Gov.  A.  H.  Colquitt,  of  Georgia,  and  Hon. 
H.  B.  Banning,  of  Ohio,  are  at  Willard's. 
Both  gentlemen  visit  Washington  on  legal 
business. 

Samuel  Ward  Esq.,  of  Virginia  City,  and 
Col.  Saunders,  of  Helena,  Montana  Territory, 
are  stopping  at  Williard's  Hotel.  These  gen* 
tlemen  are  leading  lawyers  of  Montana,  and 
are  in  the  city  on  professional  business. 

Hon.  J.  S.  Black,  of  Pennsylvania,  is  at  the 
Ebbitt.  Judge  Black  has  for  so  many  years 
stood  at  the  head  of  the  American  Bar,  and 
in  the  front  line  of  statesmen,  that  it  is  un- 
necessary to  enumerate  his  honors  and  ser- 
vices. Lawyers  everywhere  will  be  pleased 
to  learn  he  is  hale  and  hearty  for  his  advanced 
age,  and  in  active  practice. 


P»4«llS  C^— . 


In  General  Term,  January,  1880. 

J.  J.  AND  K.  Strong  v.  S.  Cruikshank. 

Appeal  from  the  decision  of  the  Commissioner 

of  Patents. 

C.  S.  Whitman  for  appellant. 

Mr.  Pierce  for  the  Commissioner. 

John  J.  Strong  and  Kate  M.  Strong,  of 
Tallad^a,  Ala.,  filed  in  the  Patent  Office  an 
application  for  Letters-Patent  which  was  placed 
in  interference  with  the  application  of  S. 
Cruikshank,  a  large  amount  of  testimony  was 
taken  by  both  parties,  and  a  decision  was 
made  by  the  Examiner  of  Interference  in  favor 
of  Cruikshank,  from  which  decision  an  appeal 
was  taken  on  the  question  of  priority  of  inven- 
tion to  the  Board  of  Examiners-in-Chief,  who 
reversed  the  decision  of  the  Examiner  of  In- 
terferences, and  decided  that  the  Strongs  were 
the  first  inventors  of  the  invention  in  contro- 
versy. 

From  this  decision  an  appeal  was  taken  to 
the  Commissioner  of  Patents,  who  rejected 
both  of  the  interfering  applications  for  want 
of  novelty,  but  did  not  decide  the  question  of 
priority  of  invention. 

An  appeal  was  taken  from  this  decision  of 
the  Commissioner  to  the  Supreme  Court  of 
the  District  of  Columbia. 

The  court  entertained  the  appeal,  reversed 
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the  decision  of  the  Commissioner  and  ordered 
him  to  issue  a  patent  to  the  appellants. 

The  decision  of  the  court,  delivered  by 
Chief  Justice  Cartter,  settles  a  question  of 
practice  which  has  long  been  in  dispute,  and 
established  that  -an  appeal  may  be  taken  to 
the  Supreme  Court  of  the  District,  when  the 
Commissioner  rejects  an  application  in  inter- 
ference for  want  of  novelty. 


Tim*  of  Fillnir  D«elftratory  StAt«iii«iits. 

No.  83  — OcTOiiiCK  Tkku.  1880. 

Fletcher  T.  Lansdale,  Plaintiff  in  Error, 

V. 

HiBBARD  S.  Daniels. 

Error  to  the  Supreme  Court  of  tJie  State  of 
California. 

1.  Surveyed  andunsiirveyecl  Government  lands  not 
excnipletl  by  the  act  of  Marcli  3.  1853,  are  open 
to  pre-emption,  but  subject  to  all  the  conditions 
of  tlint  act.     10  Stat,  at  Lar^re,  24G. 

2.  The  lan>i8  in  dispute  were  uns^urveyed.  The 
plaintiff  made  settlement  November  1,  1853,  and 
defendant  22d  oi  February,  1854,  and  tiled  his 
declaratory  statement  on  February  20, 1856,  prior 
to  the  filing  of  the  plats  of  survey,  tliey  not  hav- 
ing been  tiled  by  tlie  surveyor-general  in  the  local 
land  office  until  April  26, 1857.  Planuifl'  filed  his 
declaratory  statement  October  11,  1850;  author- 
ity to  file  these  declaratory  f^taiements  within 
three  months  after  the  filing;  of  the  plats  of  sur- 
ve>  being  explicitly  given  by  the  law,  but  not 
hejfore  the  filhig  of  the  plats;  hence  the  filing  by 
tbedelendaniwa^  premature  and  worthless  ;  but 
where  the  filing  is  subsequent  to  the  time  pre- 
scribed in  ihe  amendatory  act,  as  in  the  case  of 
the  plaintifl",  it  is  held  to  be  sufficient  in  absence 
of  contej^t.   JohuMm  v.  Towsley,  13  Wall.,  72,  91 . 

8.  Mere  settlement  Is  not  sufficient,  the  tilins?  of 
the  dec  arat<>ry  s^tatem'  nt  is  ucc>  ssary  to  secure 
the  pre  emptors  rigi.ts,  bona  fide,  settlement,  oc- 
cupation and  cultivation  being  absolutely  re- 
quired, but  it  mat  ers  not  whether  the  settler 
erects  his  house  or  hires  some  one  to  erect  it  for 
hlra  or  pu'Cliases  it. 

4.  'i*he  pi  •iutitt'^8  settlement  and  entry  having  been 
first  made.  Hud  the  defendant's  fil  ng  beifga 
nullity,  the  equities  Hre  with  the  plaintiff.  Qat 
prit/r  tat  i»  tempore  portior  est  injure, 

6.  Both  parties  having  be<n  fully  heard  by  the 
proper  offi<  ers  and  tlie  patent  isisned  and  deliv- 
ered to  the  plaintiff,  the  questiim  is  tea  adjudUcaia. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  Court : 

Preemption  rights  of  the  kind  in  contro- 
rersy  are  regulated  by  the  act  of  the  third  of 
March,  1859,  from  which  it  appears  that  nn- 
surveyed  as  well  as  surveyed  lands,  not  ex- 
empted by  the  same  act,  are  subject  to  the 
pre-emption  laws,  with  all  the  exceptions,  con- 
ditions and  limitations  expressed  in  such,  un- 
less otherwise  herein  provided.    Provision  is 


also  made  for  the  appointment  of  a  surveyor- 
general,  and  of  a  register  and  receiver,  with 
the  same  powers  and  duties  as  conferred  and 
prescribed  under  the  prior  pre-emption  laws. 
OfiScial  surveys  were  to  be  made,  and  the  same 
section  which  gives  the  right  to  pre-empt  the 
lands,  provides  that  where  unsurveyed  lands 
are  claimed,  the  usual  notice  of  such  elaim 
shall  be  filed  within  three  months  after  the 
returns  of  the  plats  of  surveys  to  the  land 
office.     10  Stat,  at  Large,  246. 

Proceedings  in  ^he  nature  of  an  action  of 
ejectment  were  instituted  by  the  plaintiff  to 
recover  certain  lands  situated  in  Humboldt 
county,  and  damages  for  their  detention.  Ser- 
vice was  made  and  the  defendant  appeared 
and  filed,  what  is  called  in  the  State  practice, 
an  answer  and  cross-complaint,  in  which  he 
admits  possession  but  denies  that  it  is  wrong- 
ful, and  sets  up  a  pre-emption  title  to  the  lands. 

Complete  title  to  the  lands  is  claimed  by  the 
plaintiff  under  a  patent  from  the  United  States, 
issued  to  him  as  a  pre-emptor.  On  the  other 
hand  the  defendant  claims  that  he  was  justly 
and  legally  entitled  to  the  patent  which  was 
wrongfully  issued  to  the  plaintiff,  and  the  ob- 
ject of  the  cross-complaint  is  to  establish  a 
trust  in  favor  of  the  defendant,  and  to  compel 
the  plaintiff  to  convey  the  lands  to  the  de- 
fendant. 

Every  allegation  of  the  cross-complaint  be- 
ing denied  by  the  plaintiff,  he  demurred  to 
the  same  and  showed  for  cause  as  follows: 
(1)  That  it  does  not  appear  by  the  allegation 
of  the  same  that  the  defendant  filed  the  re- 
quired notice  of  his  claim  in  the  land  office 
for  the  district  within  three  months  after  the 
plats  of  the  survey  of  the  lands  were  returned 
to  the  said  land  ofl9ce.  (2)  That  it  appears 
that  all  the  matters  in  controversy  had  pre- 
viously been  determined  and  adjudicated  by 
a  competent  tribunal  in  an  issue  respecting 
the  title  to  the  same  property  between  the 
same  parties.  (3)  That  it  does  not  appear 
that  the  defendant  ever  made  the  proof  re- 
quired by  law  before  the  register  and  receiver 
of  the  land  offices,  prior  to  the  day  appointed 
for  the  commencement  of  the  sale  of  the  land. 
(4)  Because  the  cross-complaint  shows  that 
the  defendant  did  not  in  person  occupy  the 
land  for  nearly  a  year  before  the  cross-com- 
plaint was  filed. 

Hearing  was  had  and  the  court  of  original 
jurisdiction  sustained  the  demurrer  and  ren- 
dered judgment  for  the  plaintiff,  which,  on 
appeal,  was  affirmed  by  the  supreme  court 
Being  dissatisfied  with  the  judgment  the  de- 
fendant sued  out  a  writ  of  error  and  removed 
the  cause  into  this  court. 

Errors  assigned  here  are  as  follows:  (1) 
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Thattbe  coort  below  erred  in  sustaining  the  i 
demurrer  to  the  cross^omplaint.  (2)  That  the  | 
eoart  erred  in  affirming  the  judgment  of  the ! 
gubwdinate  State  court.  (3)  That  the  court ' 
erred  in  holding  that  the  declaratory  state- 
ment of  the  defendant  was  a  nullity  because 
it  was  filed  before  the  plats  of  survey  were 
returned  into  the  land  ofiQce  by  the  surveyor- 
general. 

Safficient  appears  to  show  that  the  land  was 
QQsurveyed  and  that  the  plaintiff  made  entry 
and  settlement  of  the  land  in  controversy  on~ 
the  first  day  of  November,  1853,  before  the 
pUts  of  survey  were  made ;  that  the  defend- 
int  made  entry  and  settlement  on  the  same 
qoarter-section  the  twenty -second  of  February, 
1854,  the  land  being  still  unsarveyed.  Noth- 
mg  is  exhibited  in  the  record  to  enable  the 
court  to  ascertain  the  precise  date  of  the  sur- 
vey, but  it  appears  that  the  defendant  filed 
his  notice  of  claim  or  declaratory  statement 
prior  to  the  return  of  the  plats  of  survey  to 
the  local  land  office,  the  record  showing  that 
the  declaratory  statement  of  the  defendant 
was  filed  on  the  twentieth  day  of  February, 
1856,  and  that  the  plats  of  the  surveys  of  the 
land  were  not  returned  into  the  local  land 
office  until  the  twenty-sixth  of  April  following. 

Congress  has  provided  that  where  unsur- 
veyed  lands  are  claimed  by  pre-emption,  the 
usual  notice  of  such  claim  shall  be  filed  with- 
in three  months  after  the  return  of  plats  of 
surveys  to  the  land  officer,  and  proof  and  pay 
ment  shall  be  made  prior  to  the  day  appointed 
by  the  President's  proclamation  for  the  com- 
mencement of  the  sale,  including  such  lands. 
10  Stat,  at  Large,  246. 

Declaratory  statements  under  the  original 
act  might  be  made  within  three  months  after 
the  return  of  the  plats  of  surveys  to  the  local 
land  offices,  and  it  was  effectual  as  a  step 
to  secure  the  right,  if  it  was  made  within  one 
year  from  the  passage  of  the  act,  which  last 
provision  was  amended  by  a  subsequent  act 
and  extended  to  settlements  made  prior  to 
and  within  two  years  after  the  passage  of  the 
amendatory  act.     10  Id.,  208 ;  12  Id.,  410. 

Bae  entry  and  settlement  of  the  quarter- 
section  in  controversy  were  made  by  the  plain- 
tiff more  than  four  months  before  the  defend- 
ant entered  upon  the  tract  and  commenced 
bis  settlement,  but  he  did  not  file  the  usual 
notice  of  claim  or  declaratory  statement  until 
tbe  eleventh  of  October,  1858,  more  than  two 
years  after  the  amendatory  act  went  into  oper- 
ation. Authority  to  file  such  a  declaratory 
statenent  within  three  months  after  the  plats 
of  sorvey  are  returned,  into  the  local  land 
<tfoe8  is  expressly  given  by  the  act  of  Con- 
greae,  but  liiere  is  no  Bithority  given  (o  file 


before  that  time ;  from  which  it  appears  that 
the  declaratory  statement  filed  by  the  defend- 
ant was  premature.  Attention  to  that  sub- 
ject was  called  on  the  trial  of  the  case  in  the 
court  below,  and  the  Supreme  Court  of  tbe 
State  held  that  the  statement  of  the  defend- 
ant, inasmuch  as  it  was  filed  without  author- 
ity of  law,  was  a  nullity,  and  this  court  adopts 
that  conclusion  as  correct. 

System  and  order  are  essential  in  adminis- 
tering the  land  offices,  and  if  a  party  may 
anticipate  the  time  for  such  an  act  as  pre- 
scribed by  law  for  two  months,  it  is  not  per- 
ceived why  he  may  not  for  two  years  or  even 
for  a  longer  period,  which  would  necessarily 
introduce  confusion,  uncertainty  and  irregu- 
larity of  practice  in  the  local  offices  of  the  land 
department.  For  these  reasons  the  court  is 
of  opinioQ  that  the  declaratory  statement  filed 
by  the  defendant  is  inoperative  and  without 
any  legal  effect.  Daniels  v.  Lansdale,  49 
Cal.,  41 ;  1  Lester's  Land  Laws,  400 ;  Copp's 
Land  Laws,  420. 

He  filed  his  declaratory  statement  more 
than  two  months  before  the  return  of  the 
plats  of  survey  and  in  direct  violation  of  the 
law  upon  the  subject,  whicb  required  it  to  be 
filed  within  three  months  after  such  return, 
as  appears  from  the  explicit  language  of  the 
act ;  nor  can  the  court  relieve  the  defendant 
from  the  consequences  of  his  failure  to  com- 
ply with  the  express  requirement. 

Opposed  to  that  is  the  suggestion  that  the 
statement  remained  in  the  local  land  office 
when  the  plats  of  sur\'ey  were  returned  there, 
but  that  circumstance  will  not  remove  the 
difficulty,  as  it  was  made  and  filed  without 
authority  of  law  and  was  in  every  sense  an 
unofficial  document  not  belonging  to  the  office. 
Such  a  notice  of  claim  or  declaratory  statement 
is  indispensably  necessary  to  give  the  claim- 
ant any  standing  as  a  pre-emptor,  the  rule 
being  that  his  settlement  alone  is  not  suffi- 
cient for  that  purpose. 

Attempt  is  made  to  show  that  plaintiff  failed 
to  comply  with  the  requirements  of  the  pre- 
emption laws  as  to  the  settlement,  occupancy 
and  cultivation  of  land  entered  for  pre-emp- 
tion, but  the  court  is  of  the  opinion  that  the 
defence  in  that  regard  is  wholly  unsustained. 
Nothing  of  moment  is  alleged  in  the  answer 
to  support  the  alleged  defect,  except  that  the 
plaintiff  purchased  a  dwelling-house  instead 
of  erecting  the  one  which  he  occupied.  His 
entry  and  occupancy  of  the  tract  are  admitted, 
and  the  court  is  of  the  opinion  that  it  is  im- 
material whether  he  built  the  dwelling-house 
himself  or  hired  an  agent  to  erect  it  for  him, 
or  whether  he  purchased  it  after  it  was  built 
by  another^  prov|d^  i(  i^ppears  that  he  was 
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the  lawful  owner  of  the  dwelling-house  and 
made  the  entry  and  settlement  in  good  faith 
and  continued  to  occupy  and  cultivate  the 
land,  as  required  by  the  pre-emption  laws. 
Enough  appears  to  show  that  the  dwelling- 
house  was  there  on  the  land,  and  that  it  was 
owned,  possessed  and  occupied  by  the  plain- 
tiff as  his  homo  more  than  three  months  before 
the  defendant  entered  and  attempted  to  make 
his  settlement      1  Lester's  Land  Laws,  424. 

Suppose  that  is  so,  still  the  defendant  in- 
sists that  he  was  entitled  to  the  patent  be- 
cause the  plaintiff  did  not  file  his  declaratory 
statelbent  until  more  than  two  years  after  the 
plats  of  the  survey  of  the  land  were  returned 
into  the  local  offices.  Grant  that,  but  it  only 
shows  that  both  parties  settled  upon  the  land 
while  it  was  unsurveyed.  and  that  each  was 
to  some  extent  in  fault^  filing  his  declara- 
tory statement,  the  difference  being  that  the 
defendant  filed  his  before  he  had  any  right  to 
file  it  under  the  pre-emption  act,  which  ren- 
dered it  a  nullity,  and  that  the  plaintiff  did 
not  file  the  required  notice  of  claim  until  the 
time  allowed  by  the  amendatory  act  had  ex- 
pired. Such  a  notice,  if  given  before  the  time 
allowed  by  law,  is  -a  nullity,  but  the  rule  is 
otherwise  where  it  is  filed  subsequent  to  the 
period  prescribed  by  the  amendatory  act,  as 
in  the  latter  event  it  is  held  to  be  operative 
and  sufficient  unless  some  other  person  had 
previously  commenced  a  settlement  and  given 
the  required  notice  of  claim.  Johnson  v. 
Towsley,  18  Wall.,  72,  91. 

Tested  by  that  rule  it  is  clear  that  the  equity 
of  the  plaintiff  is  superior  to  that  of  the  de- 
fendant, as  the  latter  never  filed  any  other 
notice  of  claim  than  that  which  preceded  the 
return  of  the  plats  of  survey  into  the  local 
land  offices. 

Other  defences  failing,  the  defendant  con- 
tends that  the  plaintiff  failed  to  comply  with 
the  requirements  of  the  pre-emption  laws  in 
other  respects,  but  the  court  is  of  the  opinion 
the  defence  in  that  regard  is  not  made  out,  it 
appearing  that  he  had  a  dwelling  house  thereon, 
of}which  he  was  the  lawful  owner,  and  that  his 
occupancy  was  continuous,  either  in  person 
or  by  his  tenant.  5  Stat,  at  Large,  455,  sec. 
10 ;  1  Lester's  Land  Laws,  424. 

Beyond  doubt  the  declaratory  statement  of 
the  defendant  was  a  nullity,  as  it  was  filed  at 
a  time  when  the  act  of  Congress  gave  it  no 
effect,  and  it  is  equally  clear  that  the  notice 
of  claim  was  not  seasonably  filed  by  the  plain- 
tiff, but  the  entry  and  settlement  of  the  plain- 
tiff were  first  made,  from  which  it  follows  that 
the  equity,  as  between  him  and  the  defendant, 
is  decidedly  in  his  favor,  the  universal  rule  in 
sDch  cases  being  that  in  the  adjustnient  of 


I  such  controversies  the  superior  equity  mast 
]  prevail.    Story  Eq.  Jurisp.,  (9th  ed.),  sec.  64, 
!  d  ;  Qui  prior  est  in  tempore  potior  est  injure. 
Jeremy  Eq.  Jurisp.,  285,  286 ;  Boone  v.  Chiles, 
1 10  Pet.,  177 ;  Adams'  Equity,  (ed.  1872),  148. 
I     Nor  does  the  plaintiff  rely  entirely  upon  the 
I  proposition  that  his  is  the  superior  equity, 
j  which  of  itself  is  sufficient  to  show  that  the 
judgment  below  must  be  affirmed ;  but  it  also 
appears  that  the  parties  were  ftilly  heard  be- 
fore the  land  department,  where  the  decision 
was  in  his  favor,  and  that  he  now  holds  the 
patent  for  the  land ;  from  which  it  follows 
that  the  legal  title  is  in  the  plaintiff. 

Neither  of  the  parties  complied  strictly  with 
the  law  in  filing  the  declaratory  statement,  but 
inasmuch  as  the  plaintiff  holds  the  legal  title 
and  the  superior  equity,  it  is  clear  that  the 
defendant  has  no  such  standing  in  court  as 
will  justify  a  court  of  equity  in  interfering  in 
his  behalf. 

Complaint  is  made  by  the  defendant  of  the 
decision  of  the  land  department  in  granting 
the  patent  to  the  plaintiff,  but  it  is  too  clear 
for  argument  that  no  case  is  made  to  warrant 
the  court  here  in  reversing  that  decision. 
Shepley  v.  Cowan,  I  Otto,  880 ;  Moore  v.  Rob- 
bins,  6  Otto,  580. 

Reference  to  these  authorities  is  sufficient 
to  show  that  the  defendant  is  not  entitled  to 
the  relief  asked,  but  if  the  law  were  otherwise 
it  would  not  benefit  the  defendant,  as  he  does 
not  show  what  questions  were  litigated  before 
the  land  officers,  nor  does  the  record  contain 
any  specification  as  to  what  the  rulings  of  the 
officers  were  in  regard  to  ^y  particular  point 
It  appears  that  there  was  a  contest  between 
the  parties  there  and  that  the  case  was  de- 
cided in  favor  of  the  plaintiff,  but  the  grounds 
of  the  decision  are  not  stated.  Such  being 
the  state  of  the  pleadings  it  is  impossible  to 
say  that  any  error  of  law  was  committed  by 
the  tribunal. 

Viewed  in  any  light  it  is  clear  that  there  is 
no  error  in  the  record,  and  the  assignment  of 
errors  must  be  overruled. 
Judgment  affirmed. 


Ignorance  Punished. — ••  Gentlemen  of 
the  jury,"  shouted  a  young  lawyer  who  was 
prosecuting  a  pedagogue  for  infiicting  corpore- 
al punishment  on  a  young  female  student  be- 
cause she  failed  to  answer  a  question,  <*  if  I 
were  to  be  punished  for  every  question  I  could 
not  answer,  my  body  would  be  one  mass  of 
scars."  '*  Yes,"  remarked  a  brother  limb  in 
sotto  voce,  <*  every  threshing  machine  fkotory 
in  the  country  would  have  to  b^  started  double 
time,  and  every  machine  turned  out  would 
have  to  be  employed  on  you." 
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Where  private  property  is  to  be  sold  at  a 
forced  sale,  the  law  generally  requires  that 
some  notice  of  the  sale  be  given,  either  by  pub- 
lishing the  same  in  a  public  newspaper, 
or  by  posting  the  notice  in  certain  public 
places.  The  notice  is  designed  to  inform  the 
public  of  the  time,  place  and  terms  of  sale,  of 
the  nature  of  the  property  to  be  sold,  and  of 
the  individuals  whose  property  is  to  be  thus 
involuntarily  transferr^.  It  also  is  intended 
to  notif}'  the  persons  whose  property  is  to  be 
sold  of  the  time  and  place  of  sale.  It  is  ob- 
vious that  notice  is  essential  to  the  realization 
of  the  value  of  the  property  to  be  sold.  No- 
tice of  sale  is,  therefore,  regarded  as  being  for 
the  benefit  of  the  debtor,  and  it  has  been  held 
that  he  can  waive  the  statutory  requirement 
of  notice.  Musger  v.  Fletcher,  2  Vt.,  624 ; 
Shambui^r  v.  Kennedy,  1  Dev.,  1.  In  the 
case  of  execution  sales  it  seems  now  to  be 
well  settled  that  the  failure  to  give  the  statu- 
tory notice  of  sale  will  not  render  the  sale 
invalid  as  against  any  purchaser  who  was  not 
himself  in  fault.  Hobein  v.  Murphy,  20  Mo., 
447 ;  Curd  v.  Lackland,  49  fto.,  461 ;  Wallace 
V.  Trustees,  62  Ga.,  164 ;  Wade  v.  Saunders, 
70  N.  C,  270 ;  Hanks  v.  Neal,  44  Miss.,  212 ; 
Thulemeyer  v.  Jones,  87  Tex.,  660 ;  Osgood 
V.  Blackmore,  60  111.,  261 ;  Meanor  v.  Hamil- 
ton, 27  Pa.  St.,  187 ;  Whitaker  v.  Sumner,  7 
Pick.,  551 ;  White  v.  Cronkhite,  85  Ind.,  488. 
But  if  the  purchaser  at  the  execution  sale  be 
the  plaintiff  in  execution,  he  is  chargeable 
with  notice  of  all  irregularities,  and  as  to  him 
a  sale  made  without  notice  would  be  void. 
Meredith  v.  Chauncey,  60  Ind.,  466 ;  Keen  v. 
Preston,  24  Ind.,  896;  Harrison  v.  Doe,  2 
Blackf.,  1. 

In  the  case  of  executors',  administrators' 
and  guardians'  sales  there  seems  to  be  con- 
siderable doubt  as  to  what  effect  the  absence 
of  notice  has  upon  the  validity  of  the  sale. 
In  some  cases  it  is  held  that  such  sales  are 
valid  after  confirmation  by  the  court.  McNair 
V.  Hunt,  5  Mo.,  800 ;  Minor  v.  Selectmen,  4 
S.  &  M.,  602 ;  Bland  v.  Muncaster,  24  Miss., 
62;  Hanks  v.  Neal,  44  Miss.,  212;  Hudgens 
V.  Jackson,  51  Ala.,  614 ;  Morrow  v.  Weed,  4 
Iowa,  77;  Little  v.  Sinnett,  7  Iowa,  824; 
while  in  other  cases  it  has  been  held  that  no- 
tice is  indispensible  to  the  validity  of  the  sale. 
Thomas  v.  LeBaron,  8  Met.,  869 ;  Gemon  v. 
Bestick,  16  La.  Ann.,  697;  Curley's  Succes- 
sion, 18  La.  Ann.,  728 ;  Blodgett  v.  Hitt,  20 
Wis.,  160.  In  some  States  it  has  been  ex- 
pressly provided  in  the  statutes  that  without 
notice  the  sale  shall  be  void.  In  Minnesota, 
fcH'  example,  the  law  sftys  expressly  that  in 
an  action  affiBCting  the  validity  of  a  sale,  "  i( 


shall  not  be  avoided  on  account  of  any  irreg- 
ularity in  the  proceedings,  prov'.ded  it  ap* 
pears  *  *  fourth,  that  he  (the  executor,  ad- 
ministrator  or  guardian)  gave  notice  of  the 
time  and  place  of  sale,  etc."  Statutes  of 
Minnesota,  1878,  p.  607,  §  61.  In  such  cases 
the  sale  is  held  void  for  want  of  notice. 
Montour  v.  Purdy,  11  Minn.,  884.  In  the 
case  of  mortgage  foreclosures  by  advertise* 
ment,  the  regularity  of  the  sale  is  to  be  made 
out  as  a  part  of  the  purchaser's  title,  and  if 
the  notice  of  the  mortgage  sale  is  insufficient, 
the  purchaser  gets  no  legal  title.  Jackson  v. 
Clark,  7  Johns.,  217, 226.  The  sale,  however, 
operates  as  an  assignment  to  the  purchaser  of 
the  mortgage.  Jackson  v.  Bowen,  7  Cow.,  19 ; 
Robinson  v.  Ryan,  25  N.  Y.,  320. 

Where  it  is  necessary  that  the  notice  of  sale 
be  published  in  a  newspaper,  the  law  does  not 
discriminate  in  relation  to  the  particular  kind 
of  news  tlie  paper  publishes.  It  is  immaterial 
whether  the  paper  is  devoted  to  a  dissemina* 
tion  of  political,  commercial  or  religious  news/ 
A  publication  in  a  paper  devoted  to  the  dis- 
semination of  legal  news  is  held  to  be  a  pub- 
lication in  a  newspaper  within  the  meaning  of 
the  statute.  Kellogg  v.  Carrico,  44  Mo.,  168 ; 
Benkendorf  v.  Vincenz,  62  Mo.,  441 ;  Kerr  v. 
Hitt,  76  111.,  61.  And  where  the  law  requires 
that  the  notice  be  published  in  a  newspaper 
published  in  tlie  place  where  the  sale  is  to 
take  place,  it  is  immaterial  where  the  printing 
of  the  paper  is  done,  provided  the  publication 
of  the  paper  is  made  in  the  required  locality. 
Tisdale  v.  Town  of  Minonk,  46  111.,  113 ;  and 
see  Dexter  v.  Cranston,  9  Cent.  L.  J.,  361. 
It  seems  that  the  paper  is  publisbe<l  when  the 
papers  pass  from  the  hands  or  cotitrol  of  the 
publisher.  The  paper  is  regarded  as  published 
the  moment  it  is  deposited  in  the  postoffice. 
Pratt  V.  Tinkcom,  21  Minn.,  144. 

The  statutes  on  this  subject  are  ordinarily 
silent  as  to  the  language  in  which  the  publica- 
tion is  to  be  made.  But  it  is  held  that  *'  the 
law  must  have  a  definite  meaning,  and,  there- 
fore, it  cannot  mean  that  public  notice  may 
be  given  in  any  language  that  one  of  the  par- 
ties may  choose  to  employ,  but  in  the  ordinary 
language  of  the  country  which  is  used  in  Ju- 
dicial proceedings."  Road  in  Upper  Hanover, 
44  Pa.  St.,  278 ;  Cincinnatti  v.  Bickett,  26 
Ohio  St.,  49.  The  court  in  this  case  also  adds 
that,  "  it  is  very  proper  for  the  legislature  to 
provide  differently  for  those  parts  of  the  State 
where  the  German  language  prevails."  A  no- 
tice published  in  the  English  language  but  in  * 
a  German  newspaper  has  been  held  good. 
Kellogg  V.  City  of  Oshkosh,  14  Wis.,  628.  But 
in  general,  an  English  paper  is  always  in- 
tend^^  i^  t'h^  absence  of  express  legislative 
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provision  or  mention  of  some  other  paper. 
Where  the  law  required  a  publication  of  no- 
tice of  sale  to  be  made  in  a  newspaper  of  the 
public  printer  of  the  State,  and  before  the  last 
publication  such  paper  had  ceased  to  be  the 
State  paper,  the  notice  was  held  to  be  insuffi- 
cient. Bussey  v.  Leavitt,  12  Me.,  S78.  And 
where  the  law  requires  the  publication  to  be 
in  a  "  city  paper,"  it  Inust  appear  that  the 
paper  is  circulated  in  the  city,  proof  that 
the  paper  was  published  in  the  city  being  in- 
sufficient. Haskell  v.  Bartlett,  34  Cal.,  281. 
Proof  of  the  publication  is  required  to  be 
made  by  the  affidavit  of  the  publisher  of  the 
paper,  or  of  some  one  connected  therewith. 
And  when  the  language  of  the  statute  required 
the  proof  to  be  made  by  the  •*  affidavit  of  the 
printer,  or  his  foreman  or  his  principal  clerk," 
the  Supreme  Court  of  the  United  States  re- 
cently held  that  an  affidavit  made  by  the 
•*  editor "  of  the  paper,  was  a  sufficient  com- 

?liance  with  the  requirement  of  the  statute, 
n  the  judgment  of  the  court  the  term  "  printer," 
was  used  not  to  indicate  the  person  who  set 
up  the  type — as  such  a  person  does  not  usual- 
ly have  a  foreman  or  clerks — ^but  rather  as  be- 
ing synonymous  with  '*  publisher. "  Pennoyer 
V.  Neff,  95  U.  S.,  721.  And  the  supreme  court 
of  New  York  has  held  that  for  the  purpose  of 
making  the  required  proof,  *•  publishers''  were 
within  the  spirit  of  the  statute.  Bunce  v.  Reed, 
16  Barb.,  850.  The  supreme  court  of  Califor- 
nia has  held  that  an  affidavit  made  by  a  **  pub- 
lisher and  proprietor, "  was  sufficient.  Sharp 
V.  Daugney,  88  Cal.,  512.  In  a  case  decided 
by  the  supreme  court  of  Minnesota,  objection 
was  made  to  the  sufficiency  of  the  affidavit  on 
the  ground  that  it  was  made  by  a  person  who 
swore  that  he  was  the  "  publisher, "  but  did  not 
swear  that  he  was  the  "printer"  of  the  paper 
in  which  the  notice  appeared.  The  court  held 
the  objection  not  well  taken,  saying  that "  or- 
dinarily, and,  therefore,  presumably,  the  pub- 
lisher of  a  paper  is  the  printer,  in  the  sense 
of  being  the  person  for  whom  as  principal  and 
by  whose  servants  the  paper  is  printed.  So 
that  without  going  so  far  as  Bunce  v.  Reed, 
where  it  was  held  that  publisher  and  printer 
are  synonyms,  it  would  be  enough  for  this 
case  to  say  that  the  ordinary  presumption 
that  the  publisher  of  a  paper  is  the  printer,  in 
the  sense  above,  is  not  overcome  by  any  show- 
ing to  the  contrary. "  Menard  v.  Crowe,  20 
Minn.,  448,  452.  In  Bunce  v.  Reed,  where 
notice  was  required  to  be  given  by  an  officer 
in  a  "  public  newspaper, "  the  ommission  of 
the  word  "  public  "  in  the  officer's  return,  was 
held  not  to  be  fatal,  a  newspaper  being  neces- 
sarily public.  Bailey  v.  Myrick,  50  Me. 
171- 


Wiiere  the   statute  requires  notice  to  be 
pujt>lished  for  a  certain  number  of  months,  the 
months  are  understood  to  be  lunar  as  distin* 
guished   from  calendar  months.    Talbot    v. 
Linfield,  1  Wm.  Black.,  450 ;  Lacon  v.  Hooper, 
6  Term  R.,  224;   Stackhouse  v.  Hasley,   8 
Johns.  Ch.,  74 ;  Loring  v.  Hailing,  15  Johns., 
119.    In  Lacon  v.  Hooper,  Lord  Kenyon,  C. 
J.,  said :  *<  I  confess  I  wish  that,  when  the  rule 
was  first  established,  it  had  been  decided  that 
*  months '  should  be  understood  to  mean  cal- 
endar  and  not  lunar  months ;  but  the  contrary 
has  been  determined  so  long  and  so  frequntly 
that  it  ought  not  again  be  brought  in  question." 
In  many  of  the  States,  however,  this  rule  of 
the  common  law  has  changed,  and  it  has  been 
expressly  provided  by  statute  that  '*  months" 
shall  be  understood    as  meaning    calendar 
months,  and  in  computing  time  it  is  customary 
to  exclude  the  day  of  sale  and  to  include  thi2t 
of  the  first  advertisement.    Ewing  v.  Bailey, 
4  Scam.,  420 ;  Forsyth  v.  Warren,  52  IlL,  68 ; 
Harper  v.  Ely,  56  111.,  179 ;  Hagerman  v.  Ohio 
Building  Asso.,  25  Ohio  St.,    186.    Where 
publication  is  required  for  a  certain  number 
of  days,  weeks,  o1^  months,  without  specifying 
how  long  before  the  day  of  sale  such  pub- 
lication shall  be  completed,  it  has  been  un- 
derstood to  mean  a  continuous  publication 
immediately  preceding  the  sale.    So,  where 
the  statute  required  ^ree  months  notiee,  it 
was  construed  to  mean  the  three  successive 
months  next  preceding  the  sale.    Del<^ney 
V.  Smith,  8  La.,  418.    And  when  notice  is  re- 
quired to  be  published  for  "  three  successive 
weeks"  the  courts  have  not  agreed  in  their 
construction  of  the  requirements.    In  some 
States  this  is  construed  to  mean  publication 
for  three  full  weeks  or  twenty-one  days  from 
the  first  publication,  Meredith  v.  Chancey,  59 
Ind.,  466 ;  Lougbridge  v.  City  of  Huntington, 
56  Ind.,  258 ;  Francis  v.  Norris,  2  Miles,  150  ; 
Pennell  v.  Monroe,  30  Ark.,  661 ;  Wamble  v. 
Foot,  (Sup.  Ct.,  of  Dakota),  2  N.  W.  Rep.  (N. 
S.)  249  ;  Parsons  v.  Lanning,  27  N.  J.  (Eq.)  70  ; 
Worley  v.  Naylor,  6  Minn.,  192,  200,  while  in 
others  it  is  held  to  be  satisfied  by  a  publication 
three  times,  once  in  each  of  the  three  successive 
weeks,  and  that  twenty-one  days  need  not  in- 
tervene between  the  first  publication  and  the 
day  of  sale.    Olcott  v.  Robinson,  21  N.  Y^ 
150 ;   Wood   V.  Morehouse,  45   N.  Y.,  868 ; 
Bachelor  v.  Bachelor,  1  Mass.,  256 ;  Garrett 
V.  Moss,  20  111.,  554 ;  Pearson  v.  Bradley,  48 
111.,   250 ;  Andrews  v.  People,  84  111.,   28 ; 
Ricketts  v.  Hyde  Park,  85  III.,  810;  Sweet  t. 
Sprague,  55  Me.,   190.    "Three  successive 
publications  in  a  newspaper  three  months 
prior  to  the  sale, "  was  held  to  require  that  the 
last  insertion  should'be  three  months  prior  to 
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tlie  Bale.  Bossey  y.  Leavitt,  12  Me.,  878. 
"Ten  days  before  the  day  of  sale,"  does  not 
require  ten  daily  insertions,  but  one  insertion 
ten  df.ys  before  the  sale.  Weld  v.  Bees,  48 
Illn  482 ;  Cnshman  v.  Stone,  69  111.,  620 ;  St. 
Joseph  <kc.  Co.  ▼.  Daggett,  84  IIU  586.  A 
reqoirement  of  "  three  weeks  pcevions  notice,  *' 
is  met  by  publication  once  a  week  for  three 
weeks,  and  does  not  render  necessary  a  pub- 
lication daily  for  three  weeks  previous  to  sale. 
Johnson  v.  Dorsey,  7  Gill.  (Md.),  269.  Notice 
pablisLed  in  a  daily  newspaper  three  insertions 
in  each  successive  week  is  suflScient,  as  notice 
need  not  be  inserted  in  each  daily  issue  of 
the  paper.  Wing  v.  Dodge,  80  111.,  664 ;  Brewer 
T.  Springfield,  97  Mass.,  162 ;  Dayton  v.  Mint- 
zer,  22  Minn.,  898. 

It  has  been  held  that  the  notice  of  sale 
shoold  specify^  the  hours  within  which,  during 
the  ordinary  business  hours  of  the  day,  the 
sale  would  be  made.  Trustees  v.  Snell,  19 
BL,  156.  But  it  has  been  held  that  while  the 
best  practice  requires  the  hour  of  sale  to  be 
named,  an  omission  to  do  so  will  not,  in  all 
oases,  vitiate  the  sale.  Menard  v.  Crowe,  20 
Minn.,  448.  It  has  been  held  that  where  notice 
of  sale  has  been  published,  but  before  the  day 
of  sale,  notice  of  adjournment  is  published,  it 
is  necessary  that  there  should  be  a  new  notice 
given  for  the  same  length  of  time  required  in 
the  first  instance,  as  the  first  notice  was  ex- 
haosted  by  the  adjournment.  Thornton  v. 
Boyden,  81  111.,  200 ;  Griffin  v.  Marine  Co., 
52  111.,  180.  It  is  not  essential  to  the  validity 
of  the  sale  that  it  should  be  made  on  the  pre- 
cise day  for  which  it  was  advertised — as  when 
it  is  found  necessary  on  the  day  of  sale  to  ad- 
jonm  the  sale  for  good  reason  to  a  day  sub- 
sequent. And  a  sale  so  made  has  been  sus- 
tuned  where  it  did  not  appear  that  the  prop- 
erty was  sold  for  an  inadequate  price  in  con- 
sequence of  a  failure  to  re-advertise.  Isbell 
V.  Kenyon,  Z9  Mich.,  68. — Central  Law  Jour- 
nal. 


A  Ruthland  lawyer,  in  referring  to  some 
prisoners,  addressed  the  Jury  as  follows :  '*I 
tell  you  their  knees  shook  as  shook  the  knees 
of  Belithezer  when  Paul  said  unto  him,  *  Thou 
art  the  man  ! '"  And  a  Biddeford  advocate, 
blushing  at  the  conduct  of  an  opponent's 
client,  shouted  in  open  court,  *'Tell  it  not  in 
Gath,  poblish  it  not  in  the  streets  of  Jerusa- 


With  the  profoundest  respect  for  the  opin- 
ion of  the  court  and  for  thajb  of  my  worthy 
brotiier,  still  I  must  deolare,  upon  my  profes- 
sional honor,  that  I  know  OoL  D.  has  been 
deaA  te  the  tm  conaaotiMM  years  last  passed. 


CITII.  CASES. 

The  following  is  an  extract  from  "  A  Law- 
yer's Life,"  in  Oood  Company  for  January : 

Relating  to  the  great  mass  of  civil  cases, 
controversies  between  man  and  man,  I  wish 
to  meet,  if  I  can,  the  very  common  objection 
that  there  is  a  right  side  and  a  wrong  side  to 
every  case ;  that  it  must  be  well  known  which 
is  right  and  which  is  wrong,  just  as  you  can 
tell  red  color  from  green ;  that  the  lawyer  is 
a  bad  man,  who,  upon  hearing  the  statement 
of  his  client's  case,  does  not  say  which  side 
is  right  and  which  wrong,  and  thus  end  the 
matter. 

To  some  extent  this  is  true.  There  are 
some  cases  of  this  character,  and  I  trust  there 
are  few  lawyers  who  do  not  state  to  their  clients 
clearly  their  views  as  to  them.  But  such  cases 
are  few.  The  great  majority  of  civil  cases 
are  either  of  such  a  character  that  no  question 
of  right  and  wrong  is  involved  in  them  at  all, 
or  cases  in  which  the  question  of  right  and 
wrong  depends  upon  such  conflicting  state- 
ments of  fact  by  the  respective  sides  that  it  is 
only  possible  for  a  legal  investigation  to  elim- 
inate the  tnith. 

The  latter  are  in  a  vast  majority.  Black- 
stone  says:  "Experience  will  abundantly 
show  that  above  a  hundred  of  our  law-suits 
arise  from  disputed  facts  for  one  where  the 
law  is  doubted  of.  About  twenty  days  in  the 
year  are  sufficient  in  Westminster  Hall  to 
settle  (upon  solemn  argument)  every  demurrer 
or  other  special  point  of  law  that  arises 
throughout  the  nation ;  but  two  months  are 
annually  spent  in  deciding  the  truth  of  facts, 
before  six  distinct  tribunals,  in  the  several 
circuits  of  England,  exclusive  of  Middlesex 
and  London,  which  afford  a  supply  of  causes 
much  more  than  equivalent  to  any  two  of  the 
largest  circuits."  If  this  oould  be  said  in 
Blackstone's  time,  how  much  more  strongly  is 
it  correct  now,  when  all  the  inventions  and 
appliances  of  modem  civilization  have  come 
in  to  increase  facts  in  tenfold  proportion  to 
points  of  law? 

Cases  of  disputed  facts  involve,  and  can  in- 
volve, no  questions  of  morals  until  the  issue 
of  fact  be  determined.  What  it  is  right  to  do 
depends  upon  what  the  fact  is,  and  what  the 
fact  is,  is  the  question  in  dispute.  These 
cases  always  have  been  and  always  will  be 
enormously  in  the  majority. 

If  you  add  to  them  the  cases  where  the 
question  is  one  of  construction,  or  the  other 
cases  where  the  question  is,  what  rule,  on  the 
whole,  in  the  long  run,  is  it  best  for  the  com- 
munity that  the  law  should  adopt,  or,  the  same 
thing,  what  is  salutary  for  the  public,  or  will 
siibaerveIpnblic}*policy,  yon  hjure  the  great 
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bulk  of  all  the  cases.  The  question  of  right 
and  wrong  in  the  abstract  indeed  runs  through 
them  all,  as  it  does  through  every  act  of  every 
person  upon  any  subject,  but  whether  A  or  B 
is  morally  right,  no  one  can  tell  until  the  is- 
sue between  them  is  determined. 

At  the  time  of  the  Boston  fire  large  quanti- 
ties of  Western  merchandise  were  in  the  hands 
of  consignees  in  Boston,  for  sale  upon  terms 
expressed  in  the  correspondence  between  the 
consignors  and  consignees,,  substantially 
these :  '*  Our  (the  consignees)  charges  for 
selling  will  be  five  per  cent.,  which  includes 
guaranty,  insurance  against  fire,  labor  and 
storage.  All  consignments  will  be  covered  by 
insurance  as  soon  as  received  in  store."  The 
consignees  had  obtained  insurance  upon  these 
goods  to  their  full  value  in  insurance  com- 
panies of  good  standing,  in  Boston  ;  they  had 
also  advanced  heavily  upon  the  goods.  By 
the  fire  the  goods  were  consumed,  and  the 
companies  in  which  they  were  insured  also 
fkiled,  and  only  paid  a  percentage.  Now, 
who  is  to  suffer  the  loss  of  the  goods  beyond 
this  percentile?  This  is  merely  a  question 
of  constniction.  Morally,  it  is  as  right  for 
the  consignor  to  bear  it  as  for  the  consignee, 
and  as  right  for  the  consignee  as  the  con- 
signor, provided  that  was  the  true  meaning 
of  the  contract.  And,  if  it  is  right  to  discuss 
the  obscurity  of  points  of  doctrine,  it  is  right 
and  necessary  to  discuss  the  obscurity  of  such 
a  contract,  upon  which  a  company  of  mer- 
chants would  be  divided  in  opinion  if  the 
question  were  put  to  them. 

It  is  commercial  law  that  three  days  shall 
be  added  to  the  time  of  payment  of  promissory 
notes  and  drafts,  and  that  the  indorser  upon 
bills  and  notes  shall  be  discharged  unless  de- 
mand is  made  upon  the  maker,  and  notice 
given  to  the  indorser,  in  a  certain  time  and 
manner.  It  is  also  the  law  that  debts  and  ob- 
ligations shall  be  barred  and  uncollectible 
after  the  lapse  of  a  certain  time.  There  is  no 
principle  of  right  involved  as  between  the  par- 
ties in  establishing  these  rules;  indeed,  it 
may  be  very  wrong  for  a  debtor  not  to  pay 
when  six  years  and  one  day  have  elapsed  since 
the  maturity  of  his  obligation.  The  ground, 
therefore,  upon  whic^  they  have  been  aidopted 
is,  that  by  experience  they  have  been  found 
to  subserve  the  interests  of  civil  society.  That 
is  the  problem  which  jurisprudence  under- 
takes to  solve. 

I  may  close  what  I  have  said  upon  this  head 
by  repeating  three  old  maxims,  which,  within 
the  limitations  above  referred  to  and  under- 
stood in  the  light  of  what  I  have  endeavored 
to  say,  are  true : 

1.  An  advocate  is  bound  to  undertake  the 


case  of  any  client  unless  previously  engaged 
on  the  opposite  side.* 

2.  An  advocate  is  bound  to  do  for  his  client 
what  his  client  would  do  for  himself,  if  he 
were  ablcf 

S.  No  advocate's  cause  and  plea  is  false  un- 
til so  decided  by  the  court. 


♦This  is  subject,  oi  course,  to  the  limitation  thut 
the  ca.^e  must  be  in  his  line :  e.  ^.,  a  patent  lawyer 
is  not  bound  to  take  a  criminal  case,  or  vic^  veraa^ 
and  subject  also  to  tlie  limitation  tiiat  lie  is  not  al- 
ready fully  occupied,  hut  has  ilme  to  devote  to  it. 

t  'ihls  must  not  be  misunderstood.  In  conduct-- 
ing  a  case  nfter  he  has  taken  it,  the  lawyer  is  b'>und 
by  as  strictly  mornl  rules  hs  «ny  person  in  any  vo- 
cation. With  rt  ference  to  a  lawxer  in  a  criminal 
case  expi  es4ng  his  ophiion  of  the  innocence  of  his 
client,  the  rule,  I  think,  must  be  as  f  •  Hows:  Strictly 
ltlsbey«»n<l  the  lawyer's  province  to  cxpr  es  his 
opinion  at  all ;  he  has  a  riqU  to  expr>  ss  his  opinion 
of  his  client's  innocence  in  accordance  with  his 
clear  convictions,  t.  c.  he  has  tlie  right  to  throw 
into  the  scale  the  weight  «'f  his  earnest  belief  if  he 
entertains  one ;  but  he  has  no  right  entertaining 
one  view  to  express  the  opposite,  and  thus  throw 
into  the  scale  the  weight  of  an  opinion  which  he 
feigns  and  does  not  entei'tain.  'J  he  chare:e  :hat 
Ml*.  Phillips  did  this  in  Comvo'sicr's  case  was  the 
chief  ground  of  attack  upon  him. 

»^»»  * 

CrlmlBal  Iaw— Indecent  Exposure— Wluit  Is Op«B 
ExpiHiure. 

Under  an  indictment  charging  that  defend- 
ant •*  did  commit  open  and  gross  lewdness  and 
lascivious  behavior,  and  did  then  and  there 
lewdly  and  lasciviously  expose  his  private 
parts  in  a  most  indecent  posture  and  situation 
in  the  presence  of  one  Rosa  Beauchamp." 
Evidence  that  defendant  willfully  so  exposed 
his  private  parts  in  a  private  house  in  the 
presence  of  the  person  named,  who  was  eleven 
years  of  age,  with  the  intention  that  she  should 
see  them,  and  a  child  four  years  old  establishes 
the  charge.  In  the  early  case  of  Commonwealth 
V.  Catlin,  1  Mass.,  8,  it  was  decided  that  an 
indictment  under  this  statute  would  not  be 
supported  by  evidence  of  lewdness  or  las- 
civious behavior  in  secret.  But  in  the  case 
at  bar  the  conduct  of  the  defendant  was  in- 
tentionally open  and  public  as  distinguished 
from  that  which  is  intended  to  be  private, 
covered  and  concealed.  It  was  an  act  on  his 
part  intended  to  be  seen  by  one  or  both  the 
persons  present.  An  act  likely  to  become 
known,  certain  to  offend  public  decency,  and 
which  was  observed  by  at  least  one  of  those 
present.  It  was  such  open  and  gross  lewdness 
and  lascivious  behavior  as  it  was  intended  by 
the  provisions  of  the  statute  to  punish.  Com- 
monwealth v.  Wardell.  Opinion  by  Colt,  J. 
[Mass.  Sup.  Jud.  Ct.    Jan.,  1880.] 

Vendor,  declarations  of,  after  sale,  do  not 
affect  vendee.    Benson  v.  Lundy  (Iowa  S.  C.) 
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1.  New  trial:  How  many  may  be  grajUed. 
—The  provision  in  the  practice  act  that  no 
more  than  two  new  trials  upon  the  same  ground 
shall  be  granted  to  the  same  party  in  the  same 
cause,  applies  only  to  trial  courts  and  not  to 
the  appellate  courts. 

2.  Negligence;  Plaintiff  guilty  of  gross  con- 
tributory negligence  cannot  recover. — Where 
an  engineer  on  a  railway  train  who  by  his 
gross  negligence  in  running  the  train  a  much 
greater  rate  of  speed  than  his  written  instruc- 
tions required,  and  this  over  a  part  of  the 
road  known  by  him  to  be  in  bad  condition, 
when  his  duty  was  to  slacken  the  speed,  was 
injured,  his  own  negligence  contributing  to 
the  injury,  if  not  pr^ucing  it,  it  was  held  no 
recovery  could  be  had  by  him  of  the  company, 
even  if  it  was  also  guilty  of  negligence. 

S.  This  court  has  often  announced  that  a 
plaintiff  is  not  precluded  from  recovering, 
even  though  he  has  been  guilty  of  slight  neg- 
ligence, when  the  defendant  has  been  guilty 
of  gross  negligence.  But  no  case  has  been 
found  holding  that  a  plaintiff  who  has  been 
guilty  of  gross  negligence  contributing  to  his 
injury,  may  recover,  whatever  may  be  the  de- 
gree of  negligence  on  the  part  of  the  defend- 
ant. 

4.  New  trial :  Presumption  in  favor  of  find- 
ing.— A  circuit  Judge  who  tries  a  case  is  not 
required  to  make  the  same  presumptions  in 
favor  of  the  findings  of  the  Jury,  that  this  court 
is  compelled  to  do,  as  he  sees  and  hears  all 
that  occurs  on  the  trial,  and  acts  on  evidence 
heard  and  witnesses  seen,  which  is  denied  to 
an  appellate  court.  [Arthur  M.  Pierce  v. 
Henry  W.  McClellan.  Opinion  by  Walker, 
J.,  reversing. — Chicago  Legal  News."] 

1.  Criminal  law :  Conviction  on  insufficient 
evidence. — ^When  the  evidence  in  a  criminal 
case  is  wholly  insufficient  to  support  a  con- 
viction, the  Judgment  will  be  reversed. 

2.  Same :  Assault  with  intent  to  inflict  bod- 
ily injury;  provocation. — ^When  about  nine 
o'clock  at  night,  Just  after  family  worship  was 
closed,  startling  noises  were  heard  outside 
the  house  of  the  defendant,  and  very  near  to 
it,  consisting  of  the  firing  of  guns  and  the 
noise  of  many  voices,  fHghtening  the  family, 
and  the  defendant,  as  the  head  of  the  family 
rushed  out  of  the  house,  chasing  such  of  the 
invaders  as  he  encountered,  the  firing  and 
noise  sMl  continuing,  when  one  of  the  invad- 
ing party  was  shot  hi  the  leg,  it  being  uncer- 
tain who  fired  the  shot,  and  the  proof  showing 
the  previous  good  character  of  the  defendant 
as  a  peaceable  and  law  abiding  citizen,  it  was 
held  not  easy  to  see  how  the  Jury  could  find 
under  the  facts,  as  they  mnstjhare  appeared 


to  the  defendant,  that  there  was  no  ^considera- 
ble provocation  appearing,  although  the  proof 
showed  the  invaders  were  on  no  hostile  errand 
in  fact.  [The  Illinois  Western  Extension 
Railroad  Company  v.  Edward  Maynard.  Opin- 
ion by  Dickey,  J.,  affirming. — Chicago  Legal 
News."] 

1 .  Promissory  note :  Holder  of  one  indorsed 
in  blank  may  sell  or  pledge  tJie  same. — Where 
the  payee  of  two  promissory  notes,  of  $5,000 
each,  indorsed  the  same  in  blank,  and  placed 
them  in  the  hands  of  a  banker  as  her  agent, 
to  collect  the  interest  due  thereon,  and  to  sell 
the  same  for  her  benefit,  and  such  agent 
pledged  the  same  to  secure  a  debt  owing  by 
him  to  another  bank  and  for  future  advances, 
there  being  nothing  to  put  the  latter  bank  on 
inquiry  or  excite  suspicion,  it  was  held  that 
the  pledgee  having  acquired  the  same  in  good 
faith  in  the  usual  course  of  business  from  one 
apparently  the  owner  and  clothed  with  indicia 
of  ownership,  could  not  be  divested  of  his 
right  to  the  notes  by  the  real  owner  thereof. 

2.  Same :  When  pass  by  delivery. — Bills  and 
notes  indorsed  in  blank,  like  bank  bills,  treas- 
ury warrants,  and  notes  payable  to  bearer, 
pass  by  mere  delivery,  and  where  such  paper 
is  offered  in  payment,  or  for  sale,  the  person 
taking  or  purchasing  it  is  not  bound  to  inquire 
as  to  the  title  of  the  holder,  unless  he  has  no- 
tice or  knowledge  of  facts  which  on  inquiry 
would  lead  to  notice. 

8.  Where  a  party  invests  an  agent  with  all 
the  evidence  of  absolute  title  to  negotiable 
paper,  and  thereby  empowers  him  to  wrong 
either  the  principal  or  others,  and  he  disposes 
of  the  same  as  his  own  to  an  innocent  party, 
and  fails  to  account  therefor,  the  party  so 
trusting  must  bear  the  loss.  [Alexander 
White  V.  The  People  of  the  State  of  Illinois. 
Opinion  by  Dickey,  J.,  reversing. — Chicago 
Legal  News."] 

>  <•»  < 

The  laws  of  this  island  are  certainly  quaint. 
A  man  marries  a  woman  in  Scotland.  In  that 
country  she  obtains  a  divorce  from  him  and 
marries  again.  He  crosses  the  border  into  Eng- 
land and  also  remarries.  Then  his  second 
wife  applies  for  a  decree  of  nullity  of  marriage 
on  what  appears  to  be  by  law  the  valid  plea 
that  he  committed  bigamy  in  marrying  her, 
his  Scotch  divorce  not  obtaining  in  England. 
If  this  really  turns  out  to  be  right,  we  have  a 
man  legally,  married  to  a  woman  who  is  mar- 
ried— legally  married — ^to  another  man.  That 
I  am  not  exaggerating  anyone  can  see  by 
reading  the  report  of  an  application  made  on 
Tuesday  to  Sir  James  Hannen  in  the  case  of 
Harvey  (otherwise  Famie)  v.  Farnie. — Vanity 
Fair. 
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■— BTot  AllAwAbI«  tm  Gonp^l  Oorpora- 
ttOB  tm  TraoMrtr  Stock. 

The  parohaser  of  stock  Id  a  corporation  at 
a  sale  under  execution  against  the  owner,  held, 
not  entitled  to  mandamus  i^ainst  the  officers 
of  the  corporation  who' refused  to  transfer  the 
stock  to  him  on  the  books  of  the  corporation. 
The  ground  of  refusal  was  that  he  had  an 
adequate  remedy  in  an  action  on  the  case  for 
damages.  A  mandamus,  though  a  prerogative 
,  writ  and  demandable  of  right  in  a  proper  case, 
will  be  granted  only  in  extraordinary  cases 
where  there  would  otherwise  be  a  failure  of 
justice.  We  have  used  the  mandamus  only 
as  a  process  in  the  last  resort ;  never  where 
there  was  a  specific  remedy.  Thus  it  was  re- 
fused in  Commonwealth  v.  Rosseter,  2  Binn., 
862,  where  the  object  was  to  restore  the  re- 
lator to  a  pew  in  an  incorporated  church,  be- 
cause he  had  a  remedy  by  action  for  the  dis- 
turbance.  Drexel  v.  Man,  6  W.  &  S.,  886 ; 
Reading  v.  Commonwealth,  1  Jones,  196.  In 
Ex  parte  Fireman's  Ins.  Co.,  6  Hill,  248,  where 
certificates  of  bank  stock  had  been  assigned 
to  the  relator,  and  on  application  the  bank  had 
refused  to  make  tlut  transfer,  it  was  ruled  that 
"  where  a  corporation  improperly  refuses  to 
transfer  stock  the  injured  party  has  ample 
though  not  a  specific  remedy  by  action  ;  and 
for  that  reason  a  mandamus  will  not  lie."  The 
same  doctrine  had  been  held  in  Shipley  v.  Me- 
chanic* s  Bank,  10  Johns.,  484,  where  the  court, 
on  refusing  the  writ,  remarked  that  it  might  as 
well  be  allowed  in  every  case  where  trover 
would  lie.  To  the  same  effect  are  Kimball  v. 
Union  Water  Co.,  44  Cal.,  178,  and  Baker  v. 
Marshall  et  al.,  16  Minn.,  177.  Norris  v.  Irish 
Land  Co.,  7  Ellis  and  B.,  512,  perhaps  goes 
farther  than  the  decisions  in  this  country,  for 
in  England  the  inclination  of  the  courts  has 
been  to  enlarge  the  remedy  by  mandamus.  In 
that  case  stress  was  laid  on  the  fact  that  the 
company  were  established  by  royal  charter 
which  made  it  their  duty  to  keep  the  register 
and  Insert  the  names  of  the  proprietors,  in 
which  it  was  said  the  public  are  largely  inter- 
ested. Birmingham  Fire  Ins.  Co.  v.  Common- 
wealth ca?  rel,  Kuehneisen.  Opinion  by  Trun- 
key,  J.    [Pa.Sup.Ct.   Decided  Nov.  17, 1879.] 


Procubing  ffoods  by  false  pretences ;  evi- 
dence of  similar  representation  to  others  to 
prove  falsity  was  excluded  for  that  purpose, 
but  admitted  to  show  knowledge  of  falsity  at 
the  time  of  the  commission  of  the  act.  Held 
People  V.  Spielman  (N.  Y.  App.) 


error. 


Parol  to  contradict  contract  under  seal, 
not  admissible.  Bast  ▼•  First  Nat.  Bank  (U. 
S.  S.  C.) 


It  seems,  that  where  a  broker  to  sell  is  at 
the  same  time  the  broker  to  buy,  the  fact  of 
the  double  agency,  if  unknown  to  the  princi- 
pals, is  a  breach  of  his  implied  contract  with 
each ;  he  cannot,  in  such  case,  recover  a  com- 
pensation for  his  services ;  and  this,  irrespec- 
tive of  the  consideration  whether  the  sale 
made  was  or  was  not  advantageous  to  the 
party  from  whom  the  compensation  is  claimed. 

In  an  action,  however,  by  the  broker  against 
one  of  his  principals,  the  double  employment 
and  want  of  knowledge  on  the  part  of  defend- 
ant should  be  pleaded ;  at  least,  the  question 
should  be  raised  in  some  form  on  the  trial ;  it 
is  too  late  to  raise  it  the  first  time  on  appeal. 

Plaintiff's  complaint  alleged  his  employ- 
ment as  broker  by  defendant,  to  sell,  the  ren- 
dition of  services  resulting  in  a  sale,  and 
claimed  to  recover  the  usual  broker's  commis- 
sion. The  answer  was  a  general  denial.  The 
court,  after  a  statement  of  the  issues,  charged 
in  substance,  that  if  the  jury  fouud  that  plain- 
tiff was'  employed,  and  that  whatever  services 
he  rendered  were  rendered  under  the  employ- 
ment, he  was  entitled  to  recover  the  usual 
commissions.  Held,  that  an  exception  to  this 
charge  did  not  present  the  question  as  to  a 
double  employment ;  that  the  charge  must  be 
construed  as  referring  to  the  questions  pre- 
sented and  litigated  on  the  trial,  i.  6.,  tlie  em* 
ployment  and  the  services ;  that,  as  so  con- 
strued, it  was  not  erroneous.  George  Duryee, 
Respondent,  v.  Andrew  Lester,  Appellant. 
N.  Y.  Court  of  Appeals.  76  N.  Y.—K  Y.  Legal 
News, 


A  French  "  Eletcher  v.  Rylands." — A 
curious  action  was  lately  brought  against  the 
Paris  Omnibus  Company  by  a  widow  named 
Clancau.  The  plaintiff  lives  in  the  Rue  de 
Maubenge,  which  border  upon  one  of  the  de* 
pots  of  the  company.  It  appears  that  the 
stable  has  a  sort  of  mimetic  attraction  for 
the  mice  of  the  town,  which  have  migrated  in 
large  numbers  to  the  quarter.  The  little  ani- 
mals do  not,  however,  confine  their  attentions 
to  the  hay  and  oats  of  the  depot,  but  infest 
the  adjoining  houses ;  and  the  counsel  for  the 
plaintiff  declared  that  every  rag  of  linen  pos- 
sessed by  his  client  had  been  devoured  by  her 
unwelcome  visitors.  The  court  wisely  decided 
that  the  company  could  not  be  held  responsi- 
ble for  the  favor  in  which  its  depot  was  held 
by  the  mice;  though,  on  the  other  hand,  it 
blamed  it  for  not  having  filled  up  the  holes 
through  which  they  effected  an  entrance.  Dam- 
ages were,  therefore,  awarded  to  Madame  Clan- 
can.— /n«&  JUa/w  Times. 


Digitized  by 


Google 


Vol  vm 


WASHINGTON  LAW  EEPOETER. 


125 


Snn&  J^partmiint 


FuruUbed  bj  Willis  Drummokd,  Jr. 

Practice. 

A  paper  addressed  to  the  local  officers  notify!n^ 
them  that  the  claimant  appeals  from  their  decis- 
ion to  the  Commissioner  of  ihc  General  Land  Of- 
fice, when  m  fact  it  was  intended  as  an  appeal 
from  the  decision  of  tlie  Commissioner  lo  the  Sec- 
retary, amounts  to  nothing,  inasmuch  as  It  fails 
to  st:ite  in  an  int<  lligent  manner  what  decision  is 
appealed  from,  or  to  what  authority  the  appeal 
is  talcen. 

3.  'J'he  rule  established  in  the  '*  Boston  Mining 
Case,"  applies  to  ques  tons  un'ler  the  mining 
laws.  In  other  Ciises  when  the  rights  of  adverse 
claimants  are  to  be  determined,  different  rules 
must  be  appled. 

3.  When  an  appeal  is  defective  reasonable  time 
should  be  allowed  for  tiie  perfection,  and  upon 
&ilure  of  the  party  to  comply  with  the  require- 
ments, the  appeal  will  be  dismissed  and  the  case 
closed. 

&jBOBaE  Ogg  V,  Alexander  McDonald. 

DSPABTMBNT  OF  THE  INTERIOR, 

Washington,  Feb.  16, 1880. 

Sib  :  I  have  considered  the  case  of  George 
0^  V.  Alexander  McDonald,  involving  the 
right  to  enter  under  the  act  of  August  11, 1876, 
providing  for  the  sale  of  the  Osage  ceded 
lands,  the  S.  i  of  S.  W.  J,  and  N.  E.  J  of  S. 
W.  J,  of  section  13,  town.  29  S.,  range  17  E., 
Independence,  Kansas,  on  appeal  from  your 
decision  of  May  4,  1878,  awarding  the  land 
to  McDonald. 

Some  questions  of  practice  arise  in  this  case 
which  it  is  proper  to  consider  at  this  time. 

A  hearing  was  held  at  the  local  office  No- 
vember 1,  1877.  Under  date  of  January  24, 
1878,  the  local  officers  transmitted  the  papers 
tc^ether  with  their  opinion  adverse  to  Ogg, 
and  the  appeal  of  Ogg  therefrom  filed  Decem- 
ber 20,  1877,  and  the  grounds  of  appeal  by 
counsel  for  Ogg  filed  the  following  day.  Your 
decision  in  the  case  was  rendered  May  4, 1878. 

Under  date  of  June  27,  1878,  the  following 
paper  was  filed  in  the  local  office : 

**  In  the  United  States  Land  Office,  Independ- 
ence, Kansas, 

*'  George  Ogg,  plaintiff,  v.  Alexander  Mc- 
Donald, defendant. 

"To  the  Register  and  Receiver, 

U.  S.  Land  Office,  Independence,  Kansas : 

"  You  are  hereby  notified  that  George  Ogg, 
plaintiff,  above  named,  appeals  from  your  de- 
cisi<Hi  in  the  above  entitled  action  to  the  Hon. 
Commissioner  of  the  General  Land  Office, 
assigning  as  the  grotmds  of  said  appeal  the 


following,  to  wit:  (The  grounds  of  appeal 
are  here  stated.) 

George  Ogg, 
By  Hutchings  &  Denison, 
his  attorneysJ* 

It  is  evident  from  the  former  action  in  the 
case,  and  from  the  date  of  this  communica- 
tion, that  it  was  intended  by  Ogg  as  an  appeal 
'  from  your  decision,  but  owing  to  the  want  of 
I  information,  or  the  carelessness  of  Hutchings 
;  &  Denison,  his  attorneys,  that  appeal  was  not 
'  perfected,  and  the  communication  above  cited 
in  reality  amounts  to  nothing,  inasmuch  as  it 
fails   to   state  in  an  intelligent  or  definite 
manner  what  decision  was  appealed  from,  or 
to  what  authority  the  appeal  was  taken. 

It  would  have  been  proper  for  your  Office, 
at  the  expiration  of  sixty  days  from  the  date 
of  your  decision,  to  have  transmitted  the  case 
with  the  above  communication,  and  your  re- 
port  thereon  as  to  its  validity  as  an  appecd,  to 
this  Department,  where  instructions  would 
have  been  given  to  treat  it  as  an  appeal,  in 
view  of  the  intention  of  Ogg,  or  to  dismiss 
the  same  and  close  the  case.  Or  it  would 
have  been  competent  for  you  to  have  iiotified 
him  that  his  application  was  defective,  and 
that  he  would  be  allowed  a  reasonable  time 
to  perfect  the  same. 

In  my  decision  of  July  14. 1877,  in  the  case 
of  Bell  V.  Aitken  (Copp's  Land  Owner,  Vol. 
4,  p.  66),  the  rule  established  by  my  predeces- 
sor in  the  Boston  mining  case,  was  approved, 
but  it  was  upon  the  theory  that  under  the  min- 
ing law,  there  can  be  no  adverse  claimant  en- 
titled to  the  right  of  appeal  before  this  De- 
partment, hence  cases  of  that  character  should 
be  transmitted  to  this  Department  for  final 
supervisory  action.  But  in  cases  where  the 
rights  of  adverse  claimants  are  to  be  deter- 
mined by  the  Department,  dilferent  rules  must 
be  applied.  In  such  cases,  when  in  your 
opinion,  an  appeal  is  defective,  you  will  so 
notify  the  party  and  allow  him  a  reasonable 
time  to  perfect  the  same.  Upon  his  failure 
to  comply  with  your  notice,  yon  will  dismiss 
the  appeal  and  close  the  case.  Should  an  ap- 
peal be  taken  from  your  decision  on  that 
point,  you  will  transmit  all  the  papers  in  the 
case  to  this  Department,  for  such  final  action 
in  the  premises  as  may  be  deemed  proper. 
Cases  submitted  in  this  manner  will  be  dock- 
eted and  examined  as  regular  appeal  cases. 

In  the  case  before  me,  while  the  communi- 
cation before  cited  is  not  a  perfected  appeal, 
yet  in  view  of  the  evident  intention  of  Ogg  to 
appeal,  and  his  failure  to  so  do  is  the  result 
of  the  action  of  his  attorneys,  I  think  the  case 
should  be  considered  by  the  appellate  author- 
ity upon  its  merits. 
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The  evidence  shows  that  Ogg  settled  upon 
the  tract,  knowing  that  McDonald,  who  had 
paid  a  valuable  consideration  for  the  same, 
was  claiming  the  land,  and  that  it  had  been 
in  his  possession  for  a  number  of  years,  and 
that  he  had  improvements  thereon  of  more  or 
less  value.  He  deliberately  attempted  to  ap* 
propriate  to  his  own  use  and  possession  that 
which  he  knew  to  be  the  property  of  another, 
in  equity  at  least.  In  view  pf  this  fact,  he 
cannot  be  considered,  in  any  sense,  a  bona 
fide  settler  entitled  to  purchase  land,  I  con* 
cur  with  you  in  the  opinion  that  McDonald  is 
entitled  to  purchase  under  the  second  section 
of  the  act  of  August  11,  1876. 

Your  decision  is  therefore  aflarmed,  and  the 
papers  in  the  case  are  herewith  returned. 
Very  respectfully, 

C.  ScHURZ,  Secretary. 
Tht  CommCr  of  the  General  Land  Office. 


Physicians,  construction  of  statute  prohib- 
iting, from  disclosing  information  acquired  by 
them  in  attending  patients  in  a  professional 
capacity.  Edington  v.  Aetna  L.  Ins.  Co.  (N. 
Y.  App.) 

In  a  salt  for  damages  to  means  of  support 
by  reason  of  intoxicating  liquors  sold  con- 
tinuously, defendant  may  offer  evidence  to 
^  show  that  the  intoxicated  party  bought  liquors 
from  other  parties.  Kirchner  v.  Myers  (Ohio 
S.  C.) 

Whbre  in  a  will  a  father  describes  a  child 
as  "  my  son  or  reputed  son,*'  and  afterward 
as  "my  said  reputed  son,"  it  must  be  admit- 
ted as  evidence  of  illegitimacy  of  child.  Mur- 
ray V.  Milner  (£ng.  Ch.  D.) 


i^hi}  4ourla. 


€IR€VIT  COVRT.-W jll«  aBd  Cox,  JJ. 
If«w  Aalta  At  I««w. 

Feb.  16, 1880. 
S1«S6.    The  tTnlted  States  ex  rel.   Win.  £.  Whlifleld  v. 
Richard  M.  Thoropfon,  Secretary.  Mandamns.    Pm  attyt, 
J.  W  *  a.  L..  Douglass. 

21636.  Patrick  A.  Byrue  t.  Amon  Behrend  et  al.  Aeoonnt, 
$280.    Plifs  atty,  A.  B.  Williams. 

Fbb.  18, 1880. 
81637.  Laolan  J.  Barnes  t.  Hllliary  Jordan.    Beplevln. 
Plffs  atty,  J.  W  Ooolcsey. 

SI 638.  Oeori^e  P.  Stelnbach  r.  IMLatilda  Schlesinger.  Cer- 
tiorari.   Defts  atty,  L.  Tobriner. 

81639.  Joe.  k  J.  £  Libbey  v.  John  E.  k Leonardo.  BaJley. 
Account,  $l46.d8.    Plffs  attvs,  U.  O.  &  R.  Olanghton. 

21640.  James  A.  D.  Green  t.  The  Fire  Association  of 
Philadelphia.  Policy,  $1,000.  Plffs  attys,  D.  E.  Cahlll  and 
Oook  k  Cole. 

81 641.  WiUiam  H.  Joy  r.  Horatio  Bfaryman.    Appeal. 

81642.  The  Uniied  States  ▼.  William  F.  Hall.  Bond, 
$143.68.    Plffs  atty,  QeorRe  B.  CorkhlU. 

Fbb.  18, 1880. 

21643.  Horace  B.  Abrahams  ▼.  Oharles  B.  Maxwell  et  aL 
Notes,  $8A0.    Plffs  atty.  James  H.  Smith. 

81644.  Frank  Loniphran  ▼.  The  National  Oapital  TelB* 
phone  Co.    Certiorari.    Defts  attys,  Worthinfton  *  Haald. 

81646.  WiUard  Parker  Jr..  y.  MattheW|B.  Brady.  Ao- 
eoimi,$100.   Plft  atty,  F.  W.  HackBtt. 


81846.  The  UnltBd  StatBB,  vsb  of  BeaJamUi  J.  Minor,  t. 
Michael  Thompeon  Bt  al.  Boikl,  $l,0$e.  PIfls  attys,  Oar^ 
rlnctoB  *  Oarrlnffton. 

Fbb.  so,  1880. 

81647.  MosBs  Solomon  It.  John  W.  Sanlor.  ABOOwit, 
$180.80.   PlA  attye.  BlrBoy  *  Bln«y. 


tM  BaiTtTT«~JaM«a.  JmbUcb 
Mbw  ftaltB. 

Fbb.  14.  1880. 

7168.  Straoee  *  Bro.  t.  Hanbaif  *  Oo,  For  lB|nBetloii. 
Com.  sols.,  Enffene  Oamsl,  W.  B.  Lord  and  Uanna  * 
JohntBon. 

Feb.  16,  1880. 

7169.  AppoUnarls  Co.  T.  John  Nasa  et  al.  For  Injunction. 
Com.  sols  ,  Rowland  Cox  and  Edward  A.  Thomas. 

Fbb.  18,  1880. 

7170.  Moses  Kelly  T.  Mark ToQBff.  For  Ii0«<kctton.  Con. 
sol.,C.A.EUk>t. 

7171.  Oerman  American  National  Bank,  npon  potltioB  of 
B.  U.  Keyser.  TooonflrmBBeelTBr'ssale.  Com,  eoL',  B. 
U.  Keyser. 

Fbb.  19, 1880. 
7178.  Aurnstns  O.  BmmmBll  T.  Annie  M.  Barl^  et  al. 
For  Bale  to  discharge  Uen.   Com.  sols.,  Oook  k  Cole. 


VmmSD  0TATM8  BI8TRICT  C01TBT.- 

Fbb.  17,  1889. 

The  catBB  of  OolemaB  k  Co.,  Z  T.  CampbeU,  N.  Wlard. 
and  E.  A.  Marshall,  bankropts,  were  dismissad  for  want  of 
proeeontion. 

Terrell  r.  Dnnlap ;  decrcB  for  llbaUantB.  Appsal  notad. 

Ooffglns  Y.  Stoamer  Franoee  ;  dBcrcB  for  speclflc  snm. 

Fbb.  18,  1880. 

The  bankruptcy  petitions  of  J.  T.  Doofflass,  H.  Stranss, 
CharlBs  H  Holden,  J.  C.  Fay.H.  O.  Schwier,  A.  Bradehaw, 
and  H.  B.  Vandyke,  were  dismissed. 

Those  of  L.  S.  Chapman,  B.  F.  Uanr^,  Oeorce  B.  Cork* 
hill.  W.  Behrend.  J.  A.  Gray,  G.  W.  Burke,  a.  A.  Caawell, 
A.  K.  William^,  Bnnonchs  k  Emery,  J.  W.  WIlHs,  Qbo  W. 
Johnson,  T.  V.  Noonan,  S.  H.  Palmer,  J.W.  Drane,  and  B. 
£.  Uutrow  were  passed. 

In  re  M.  Frank  ireferredno  auditor. 

In  re  Henry  L.  Blount ;  petition  ordered  passad,  prerldad 
nothinc  in  RBglstBr's  report  hinder. 

In  re  Joseph  Herman  ;  ordered  toinake  up  issBea. 

Fbb.  19. 1880. 

In  re  C.  E.  Oreacy  and  W.  F.  Sopplae ;  ordered  for  haarlnc 
on  the  SBd. 

In  re  J.  W.  Heater ;  ordered  to  court  In  Ireneral  term. 

Fbb.  80, 1880. 

In  re  Joseph  Herman:  three  days  allowed  to  perfact 
plead  Inn. 

In  re  M.  Frank ;  ordered  to  proceed  In  cause. 

In  re  Gnliok  Broe. ;  expenees  ordered  paid  by  asslffneea. 

Ib  re  B.  F.  Uanray :  proof  ordered  taken  by  Refistar. 

Adjourned  to  Tneedi^y. 


PROBATB  €«17MT~BaslB8«r  WBtotMP. 

Fbb.  80, 1880. 

Estate  John  Henderson ;  final  notice  Issued,  appointlBg 
March  19  for  settlement. 

Estate  Charlotte  Dunlop ;  order  of  publication  Issued. 

Estate  Allison  Nallor ;  citation  Issued  acalnst  admlnla* 
tratrlx. 

Estate  John  Price ;  order  of  publication  Issued. 

Estate  Jeannle  L.  Wall;  refusal  of  ,W.  .F*  Mattlncly 
to  account,  filed. 

Estate  Walter  K.  Irwin ;  will  admitted  to  probate. 

Estate  Roee  A.  Stanton  :  will  admitted  to  probata,  and 
letters  granted  J.  and  T.  Stanton ;  bond,  $600. 

Estate  Charlotte  B.  Wise  ;  commission  returned  exe- 
cuted. 

Estate  Elisabeth  Thayer ;   will  admitted  to  probate. 
-  Elisabeth  Baudel  appointed  f  uardlaa  to  heirs  of  Gbo.  K. 
Biindel ;  bond,  $8,000. 

Inventories  returned  in  the  foUowlnff  estates:  Qeorfe 
R.  Ruff,  William  B.  Hawes  and  W.  P.  Uppscomb. 

Accounts  were  passBd  ae  follows  s  Estate  of  OeoiiB  A. 
W.  Randall,  first  acoount;  John  Keep, second:  Charles  F. 
Bnrch,  first;  P.  E.  Berry,  firsts  George  A.  Tilley.  first :  L. 
J.  iMYis.  guardian  to  orphans  of  C  G.  and  C.  Mauro ;  uni 
and  final  account. 

Estate  GctsTla  Bryan ;  letters  granted  Joaaph  B.  Bfyan ; 
bond,  $18,000. 

Estate  Martin  Dixon  ;  lattara  granted  Henry  K.  WUlard ; 
bond,  $600. 

Estate  George  E.  Bandel;  letters  granted  Elisabeth  E. 
Bandel ;  bond,  $6,000. 

Estate  F.  W.  Bears ;  lettars  granted  Allan  RvtlMrford ; 
bond,  $800.   AdJonniBd  tlU  Friday  BBxt, 
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THIS  IS  TO  GIVE  NOTICE. 
Tb&t  ihe  •ubscriber,  of  W&shiaffton  city,  D.  O  .  bath  ob- 
tained from  ihe  Snpreme  Conn  of  the  District  of  Colnrobia, 
tiolding  a  S|»ecinl  Term  for  Orphans  Uourtbasinest.Lettert 
of  Adinini«traiion.  Wiii  Annexed,  on  the  porsonal  estate  of 
JoMph  U.  >losier,  late  of  the  Soldier's  Home,  District  of 
Oolumbia,  deceased. 

All  persons  baring  claims  against  the  said  deceased  are 
kerebj  warned  to  exhibit  the  same,  with  the  voucher* 
tii«reof,  to  the  subscriber,  at  or  before  the  Sd  day  of 
Febraarynext:  they  may  otherwise  by  law  be  excluded 
from  ail  benefit  cf  the  said  estate. 

Given  nnder  my  hand  this  sd  day  of  Febmary.  1880. 

8-S EUGENE  L.  OI.EMENT9. 


rIS  IS  TO  aiVE  NOTICE. 
That  the  subscriber,  of  Washington,  D.  C,  hath  ob 
tained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holdinjr  a  Special  Term  for  Orphans*  Court  buninees, 
LeiiiTs  restameiitary,  on  the  personal  estate  of  "Wesley 
M.  While.  Iat«   of  the  District  of  Columbia,  deceased. 

All  person^  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there> 
of.  to  itie  subscriber,  at  or  before  the  13th  day  of  February 
MZt;  they  may  otherwise  bylaw  be  excluded  from  all  bene- 
fit of  said  estate. 
Giveu  under  my  hand  this  13th  day  of  Febraary,  1880. 
— itr 


8-3 


ELLEN  R.  WHITE. 


THIS  IS  TO  aiVE  NOTICE. 
That  the  sabscrIbers,of<}eorgetown,D.O  have  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia, 
boldinira  Sp«*cial  Term  for  Orphans*  Court  bns!nei^s,Latteri> 
testsmentary.  on  the  personal  estate  of  Rose  Ann  Stanton, 
hte  of  the  District  of  Columbia,  deceased. 

Ail  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of,  to  the  sobscribers,  at  or  before  the  2Uth  day  of  Feb* 
nary  next :  they  may  otherwise  by  law  be  excladed  from 
mil  benefit  of  the  said  estate. 
Oivea  nnder  our  hands  this  20th  day  off  Febraary,  1880. 
JOHN  STANTON, 
M^ THOS.  J.  STANTON,  Execntors. 


rr  THE  SUPREME  COURT  OF  THE  DISTRICT  OK 
Cdnmbia,  holding  a  Special  Term  for  Orphans'  Court 
HoslaeM.  February  20, 1880. 
In  the  ca^e  of  Joseph  If.  Whittlesey,  administrator  of 
John  Hen:]erson.  late  of  the  United  States  Army,  deceased, 
the  sdmlntstrator  aforesaid  has,  with  the  approval  of  the 
Ooort.  appointed  Friday,  the  19th  day  of  March,  A.  D. 
18io,  at  II  o'clock  a.  m.  for  making  payment  and  dis- 
tribntion  under  the  Court's  direction  and  control:  when 
MMl  where  all  creditors  and  persons  entitled  to  distributive 
thares  (or  legacies)  or  a  residue,  are  hereby  notified  to  at* 
tead  in  perron  or  by  agent  or  attorney  duly  authorized, 
viih  their  claims  against  the  estate  properly  vouched ; 
etherwife  the  administrator  will  take  the  benent  of  the  law 
sxaiast  them :  Provided,  a  copy  of  this  order  be  published 
onoe  a  w^ek  for  three  weeks  in  the  Washington  Law  Re- 
porter previons  to  the  said  day. 
Test:  8-S  A    WEBSTER,  Reglnter  of  Wills. 


IN  THIS  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans* 
Oonrt  Business,  February  30, 1880. 

In  the  matter  of  the  Estate  of  Charlotte  Dnnlop. 

Application  for  Letters  of  administration,  on  the  estate 
tA  Chark>tte  Dunlop,  of  the  District  of  Columbia,  has  this 
dav  been  made  by  Charles  H.  Bmce. 

All  persons  interested  are  hereby  notified  to  app«ar  in  this 
court  on  Friday,  the  toth  day  of  March  next,  at  U  o'clock 
a  m.,  to  show  caase  why  Letters  of  administration  on 
the  estate  of  the  said  deceased,  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week, 
fat  three  weeks,  in  .the  Washington  Law  Reporter,  pre- 
vions to  the  said  day. 

M*  Test:    A.  WEBSTER.  Regteter  of  WUls. 


B 


ANKKUPTCY  NOTICE. 


To  all  the  creditors  of    JAMES   W.  DRANE,  who  may 
hare  proved  their  claims : 

Ton  are  hereby  notified  to  appear  before  the  Snpreme 
Oonrt  of  the  District  of  Columbia,  sitting  in  Bankruptcy  on 
tbe9ihdayof  March.  1880,  at  11  o'clock  a.  m.,  at  the  ofilce 
of  J.  Sayles  Brown.  Register,  at  the  City  Uall,  Washington 
City,  to  »how  cause  why  a  discharge  from  all  his  debts 
ihoaU  not  be  granted  tovaid  Bankrupt. 

Too  are  also  notified  that  the  second  and  third  meetings 
a<  said  Bankrupt's  creditors  will  be  held  before  the  Regis- 
o  at  the  same  place  on  the  8th  day  of  March,  1880,  at 
11  o'clock  a.  m. 

^  order  of  the  Court.  FREDK.  DOUGLASS. 

U.  S.  Marshal  of  D.  O.,  as  Messenger. 

Ttot :        &.  J.  Mxios,  Clerk.  8-2 


JLegal  NoHcesi 


B 


ANKRUPTCY  NOTICE. 


To    all    the   creditors  of  JOHN   W.   McKNIOHT,  w&o 
may  have  proved  their  claims : 

Ton  are  hereby  notified  to  appear  before  the  Snpreme  Oonrt 
of  the  District  of  Columbia,  sitting  in  Bankruptcy,  on  the  0th 
day  of  March,  1880,  at  11  o'clock  a.  m.,  at  the  ofllce  of  J. 
Sayles  Brown,  Register,  at  the  city  HalU  Washington  dtr. 
to  show  cautfe  why  a  discharge  from  all  his  debts  shonld 
not  be  granted  to  «aid  bankrupt.      1 1 

You  are  also  notified  that  the  second  and  third  meetings 
of  said  bankrupt's  creditors  will  be  held  before  the  Register 
at  the  same  place  on  the  6th  day  of  March,  -1880.  at  11 
o'clock  a.  m. 

By  order  of  the  Court.  FRED*K  DOUGLASS, 

U.  8  Marshal  of  D.  C,  as  Messenger. 

Test:    R.  J.  Mbiqs,  Clerk. 8-f 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
William  U.  Uutchixson  '\ 

AND  S.  J.  Block  |.lNo.680I.    Equity."' 

Maboarbt  Simok  rr  al. 


The  trustee  m  the  above  entitled  cause  haying  reported 
the  sale  of  sub  lot  G,  in  Squai-e  u84,  Washington  City,  D. 
C,  free  from  taxes  and  assessments,  for  the  sum  of  tor 


thousand  one  hundred  and  five  dollars,  it  is  this  10th  day 
of  February  1880,  ordered,  that  said  s.-ile  stand  ratified  and 
confirmed  unless  cause  to  the  contrary  be  shown  within 
thirty  days  from  this  date;  provided  a  copy  of  this  order 
be  published  in  the  Washington  Law  Reporter,  once  a  week 
for  three  successive  weeks  during  said  thirty  days. 

By  the  Court.  CUAS.  P.  JAME.S,  Justice. 

8-S    True  copy.    Test: R.  J.  MEIGS,  Clerk> 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  17 ih  day  of  February,  1880. 
John  Connobs        ) 

T.  \    No.  7144.    Eq.  Doc.,  90. 

Jbrbmiah  O'COiOfOB.  ) 

On  motion  of  ihe  plaintiflr,  bv  Mr.  J.  W.  Rogers,  his  solio- 
Itor,  it  Is  ordered  that  the  defendant,  Jeremiah  O'Connor, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first rule-dav  occurring  forty  days  after  this  day;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  ol  default. 
By  the  Court:  CHARLES  P.  JAMES,  Justice,  Jtc. 
True  copy.    Test ;    R.  J.  Maios,  Clerk.  Ac. 8-8 


IN    THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  17th  day  of  February,  A.  D.  1880. 
Gbkoout  G.  Ouavbs      ) 

V.  {    In  Equity.    No.  7138. 

.TouN  R.  Brooks  bt  al.    9 

On  motion  of  the  plaintiff;  by  Mr.  John  B.  Thompson  his 
solicitor,  it  is  ordered  that  the  defendant,  John  R.  Brooks, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule  day  ocourriog  forty  dajrs  after  this  dav;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  ox  default. 
By  the  Court.  OHAS.  P.  JAMES,  Justice,  ke, 

A  true  copy.    Test: B.  J   Mbios.  Clerk. 

TN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
A     Columbia. 
Jambs  E.  Bioos  bt  al.     ) 

V.  [No.  6179.    Equity. 

WiLUAM  B    KtNO  BT  AL.      ) 

Job  Barnard,  trustee  herein,  have  reported  a  sale  of  the 
west  half  of  lot  No  14,  in  square  No  20,  in  Washington 
city.  In  the  District  of  Columbia. to  William  B.  King,  for  $400. 

It  is  this  16th  day  of  February,  1880,  Ordered,  that  said 
sale  be  confirmed,  unless  good  cause  to  the  contrary  be 
shown  on  or  before  tlie  16th  day  of  March,  1880.  Provided  a 
copy  of  this  order  be  published  in  the  Washmgton  Law  Re- 
porter for  three  successive  weeks  before  said  day. 

CHAS.  P.  JAMtS,  JusUce. 

True  copy.  Test.  R.  .T.  Mbios,  Clerk,  Ac 

Edwards  A  Barnard,  Solicitor  for  Coroplainanu    8-8 


IN  THE  SUPREME  COURT  OF  THE  hISTRIOT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
business.  February^ 20.  1880. 

In  the  matter  of  the  Will  of  John  Price. 

Application  for  Letters  Testamentary  on  the  estate  of 
John  Price,  ot  the  District  of  Columbia,  has  this  day^been 
made  by  Harriet  W.  Price. 

All  persons  Interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  10th  day  of  March  next,  at  II  o'oioek 
a.  m.,  to  show  cause  why  Letters  Testamentary  on  the 
estate  of  the  said  deceased  should  not  issue  as  praved.  Pro- 
vided a  copy  of  this  order  be  published  once  a  week  for  three 
weeks,  in  the  Washington  Law  Reporter,  previous  to  the 
said  day. 

Test :  A.  WEBSTER,  Rnto^w  of  WiUs. 

OOOK  k  OOLB,  Solloitors.  8^ 
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rIS  IS  TO  OrVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Oolambla,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holdiux  a  Special  Term  for  Orphanb*  Court  business, 
Letters  of  administration  on  the  personal  estate  of  Mar- 
gar«4t  Little,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscriber,  at  or  before  the  ISth  day  of  Feb- 
ruary next :  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Oiven  under  my  hand  this  13th  day  of  February,  1880. 

8-8»  MARQARET  A.  PATCH. 


I:N  THE  SUPREME  COURT  OF   THE  DISTRICT  OF 
.    Columbia,  the  18th  day  of  February,  1880. 
Maboabst  Jamb  Wilson  ) 

T.  \    No.  71fiO.  Eg.  Dock. 

John  Wbslby  Wilron.  i 

On  motion  of  the  plalntltT,  by  Mr.  Charles  Taylor,  her 
solicitor.  It  is  ordered  that  the  defendant,  John  Weeley 
Wilson,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  be  proceded  with  as  in  case 
of  default. 
By  the  Court.  CHARLES  P.  JAMES,  Justice,  fte. 
True  copy.    Test:  R.  J.  HEias.  Clerk.  Ac 

Ohablbs  Taylok,  Solicitor.  !•% 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Coort 
Business,  Febmnry  18,  1S80. 

In  thematterof  the  will  of  Annie  H.  Q-lbson. 

Application  for  Letters  Testamentary,  on  the  estate  of 
Annie  H.  Gibson  of  the  District  of  Columbia,  has  this 
day  been  made  by  John  E.  Gibson. 

All  persons  interested  are  hereby  notified  to  appear  m  this 
court  on  Friday,  the  12th  day  of  March  next,  at  11  o'clock 
a.m.,  to  show  cause  why  Letters  of  Testamentary  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previont  to 

the  said  day.  

7«8«       Test:  A.  WEBSTER,  Register  of  WlUs. 

ANKRUPTCY    NOTICE. 

To  all  the  Creditors  of  CLINTON  RICE,  who  may  hare 
proved  their  clnims: 

Yon  are  hereby  notified  to  appear  before  the  Sopreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcy, 
on  the  Ist  day  of  March,  1880,  at  11  o'clock  a.  m.,  at  the  ofllce 
of  J.  Sayles  Brown,  Register,  at  the  City  Hall,  Washington, 
city,  to  show  oanse  why  a  discharge  from  all  his  debts 
should  not  be  granted  to  said  bankrupt.  Yon  are  also  noti- 
fied that  the  second  and  third  meetings  of  said  bankrupt's 
creditors  will  be  held  before  the  Etogister  at  the  same  plaoe 
on  the  28th  day  of  February,  1880.  at  11  o'clock  a.  m. 

U.  S  Marshal  of  D.  C,  as  Messenger. 

Test    R.  J.  Mbios,  Clerk. 7-1 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  4th  day  of  Febuary,  1880. 

CHABLB8  WaLTBB,  PlTFF.  \ 

Gborob  BotdbJ;  Adam  C.  Vaw  f  No.  21.871.  At  Law. 

PATTBI7,EB0If  E.  SBT110DR,DEPT6.  } 

On  motion  of  the  plaintiff,  by  Mr.  Norris,  his  attorney. 
It  Is  ordered  that  the  defendant,  Adam  C.  Tan  Patten,  canse 
his  appearance  to  be  entered  herein  on  or  before  the  first 
mle  day  occurring  fortv  days  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  in  ca»e  of  default. 

By  the  Court :  WALTER  S.  COX,  Justice. 

A  true  copy.    Test:  R.  J.  Mbiqs,  Clerk,  Ac. 

John  E.  Norris,  Solicitor.  8-8 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business.    February,  6th  1880. 
In  the  matter  of  the  estate  of  John  H.  Ingle, 
▲pplieatlon  for  letters  of  administration  on  the  estate  of 
Joni  H.  Ingle,  of  the  District  of  Columbia,  has  this  day 
b#evmade  by  Thomas  J.  Myers. 

All  ptTsons  interestpd  are  hereby  notified  to  appear  in  this 
conn  on  Friday,  the  6th  of  March  next,  at  11  o  clock  a.  m., 
to  show  oause  why  Letters  of  Administration  on  the  estate 
of  the  said  deceasHl  should  not  issue  as  prayed.  Provided, 
a  copy  of  this  order  be  pablished  once  a  week  for  three 
wedu,  la  the  Washington  Law  Reporter,  previous  ta  the 

•aid  day.  

Test :  A.  WEBSTER,  Register  of  Wills. 

Wm.  JOHit  KLEUUfM,  Solicitor.  •-• 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Terra  for  Orphans' 
Conrt  Boalness.    Febnutry  7,  1880. 

In  the  case  of  Sophia  Scbaible,  administratrix  of  Gott- 
fried Schaible,  deceased,  the  administratrix  aforesaid  has, 
with  the  approval  of  the  Coart,  appointed  Friday,  the  8th 
dry  of  March  A.  D  1880,  at  II  o'clock  a.  m.  for  making  pay- 
ment and  distribution  udob  the  Coort's  direction  and  oon- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  sharvs  or  a  resldse,  are  hereby  notified  to  at- 
tend in  person  or  by  agent  or  attorney  duly  authorised, 
with  their  dainu  against  the  estate  property  vouched; 
othervrise  the  administratrix  Will  take  the  benefit  of  the 
law  against  them :  Provided,  a  copy  of  this  order  be  pub- 
lisheii  once  a  week  for  three  weeks  In  the  Washington  Law 
Reporter  previous  to  Said  day.     

Test :  A.  WEBSTER,  Register  of  Wills. 

WARREN  C.  STONE,  Solicitor. e£ 

THIS  IS  TO  GIVE  Ni»TlCE, 
That  the  snbscriber,  of  Elkton.  CeeU  Qo.  Md.,  hath 
obtained  from  the  Supreme  Oonrtof  UieDlstrietof  Oolnm- 
fc la,  holding  a  Special  Term  for  Orphans'  Court  bosinees. 
Letters  of  Administration  on  the  personal  estate  of  James 
Armstrong,  late  of  Baltimore,  Maryland,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there> 
of,  to  the  subscriber,  at  or  before  the  23d  day  of  Janu- 
ary next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Given  under  my  hand,  this  9Sd  day  of  January,  1880. 
WILLIAM *~- 
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8.  ETANS, 
Administrator. 


FTHE  SUPREME  COURT  OF  THE  DISTBICT  OF 
Columbia,  the  11th  day  of  February,  1880. 
Camolihb  £.  Thomas       a 

V.  \       No.  7,148.    Eq.Doc.90. 

Hbkbt  W.  Tubnbb.  ) 
On  motion  of  the  plaintiff,  by  Mr.  Dnrant,  her  solicitor. 
It  is  ordered  that  the  defendant  canse  his  appearance  to 
be  entered  herein  on  or  before  the  first  rule-day  occurring 
fortv  days  after  this  day ;  otherwise  the  canse  will  be  pro- 
ceeded with  as  In  case  of  deftiult. 
By  the  Conrt :  CHAS.  P.  JAMES,  Jastice,  Itc. 

True  copy.    Test:  R.  J.  Mbios,  Clerk,  Ac 

TB08.  J.  DUBAKT,  SolldtOT.  7-8 


FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  10th  day  of  Febmary,  1880. 
Artbdb  a.  Bibmbt,  Tbustbb,    ) 

V.  >  No.714ft.Ea.Doek.20. 

Ada  Lbokabo  bt  al  ) 

On  motion  of  the  plaintiff,  by  Mr.  E.  A.  Newman,  hU 
solicitor,  it  Is  ordered  that  the  defendants,  Ada  Leonard, 
Julia  Hewitt  and  Maggie  Jessup,  oanse  their  appearance  to 
be  BBtered  herein,  on  or  before  the  first  rnle-day  occurring 
fcrtv  days  after  tnis  day :  otherwise  the  eaiise  will  be  pro- 
ceeded with  as  in  case  of  default. 
By  the  Court.  WALTER  8.  OOX,  Justice,  Ac 

A  true  copy.  Test:  R.  J.  BIbigs,  Clerk. 

E.  A.  Nbwm AN,  Solicitor.  7-8 


IN  THE   SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  18th  day  of  January,  18^0. 

WM,  B.  RBBD,  EXBCflTOB,      ) 

V  >    No.  7080.    Eq.  Doe.  18. 

Aifir  Randall  bt  al.       i 

On  motion  of  the  plaintiff,  by  Mr.  Jas.  G.  Payne,  his 
solicitor,  it  Is  ordered  that  the  defisndanU,  Milton  O. 
Randall,  Charles  S.  Randall,  George  C.  Randall,  Lonlskna 
M.  Knox  and  Sarah  L.  Boder,  caos«  their  appearance  to 
be  entered  herein  on  or  before  the  first  mle-aay  oeenrring 
forty  days  after  this  day;  otherwise  the  cause  wiU  be  pro- 
ceeded with  as  In  case  of  default. 

By  the  court.  CHAS.  P.  JAMES,  Justice,  Ao. 

True  copy.    Test :    R.J.  Mbios,  Clerk,  Ao. 

Jambs  G.  Patnb,  Solicitor.  7-8 


THIS  IS  TO  GITE  NOTICE, 
That  the  subscriber,  of  Washington  Ci^.  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Siiecial  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Ann  Elisa 
Darne,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  thesaid  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subecriber,  at  or  before  the  8th  dav  of  Febmarr 
next:  they  may  otherwise  bylaw  be  excluded  ttom  all 
benefit  of  the  said  esute. 

Given  under  my  hand  this  8th  day  of  February,  1880. 
7-8*  MABT  JUI^IA  FOEBTOOH. 
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GEORGE  B.  COREHILL 
A.  H.  JACKSON       .      - 


Editor 

A8B0CIATB  EDITOB 


Owma  to  the  pressure  upon  the  columns  of 
the  Reportsr,  the  second  article  respecting 
the  '*  Law  of  Slander,"  is  crowded  out  of  this 
issue,  but  its  non-appearence  will  be  amply 
compensated  for,  bj  other  interesting  matter 
published. 


The  Deeisloi  ii  the  Lottery  Case. 

This  issue  of  the  Reporter  contains  a  full 
report  of  the  decision  of  the  Supreme  Court  of 
the  District  of  Columbia,  in  the  somewhat 
celebrated  action  of  M.  A.  Dauphin  y.  D.  M. 
Key,  Postmaster-Greneralof  the  United  States, 
familiarly  known  as  the  "  Lottery  Case." 

Justice  Cox  delivered  the  opinion  :  Wylie, 
Mac  Arthur  and  Hagner,  JJ.,  concurring; 
Cartter,  C.  J.,  and  James,  J.,  dissenting.  This 
was  the  second  occasion  the  six  judges  ever 
sat  together.  The  case  involves  several  in- 
teresting points  of  law,  and  will  compensate 
a  perusal  by  the  profession,  as  well  as  those 
engaged  in  the  postal  service. . 


Natieial  Uiiversily  Law  Sehoel  Leetares. 

As  previously  announced,  Col.  George  B. 
Corkhill  delivered  a  lecture  before  the  Na- 
tional University  Law  School,  at  their  rooms, 
633  F  St.,  on  Friday  evening  last,  on  Crimi- 
nal Procedure.  His  lecture  was  full  of  rea- 
soning, information  and  advice  to  the  students 
and  delivered  in  such  a  manner  as  to  make  a 
h»ting  impression  for  good  on  those  who  were 
fortunate  enough  to  hear  it. 

CoL  Enoch  Totten  will,  on  next  Friday  even- 
ing, the  5th  inst.,  commence  before  the  stu- 
dents of  this  school  a  course  of  three  lectures 
on  the  Law  of  Corporations,  a  subject  replete 
with  interest  and  of  growing  importance  to 
the  legal  profession  ;  and,  from  Col.  Totten's 
known  ability  and  standing  as  a  lawyer,  we 
feel  confident  that  he  will  treat  the  subject  in 
inch  a  manner  as  will  prove  of  benefit  to  all 
who  may  attend. 


We  clip  the  following  from  the  Wa$hington 
Post,  of  February  26th : 

The  District  Supreme  Court  having  decided, 
in  the  Strong  ant-guard  patent  case,  that  ap- 
peals can  be  heard  without  adjudication  on 
patentability  by  the  Examiner-in-Chief,  the 
Commissioner  of  Patents  has  issued  an  order 
that  pro  forma  decisions  will  no  longer  be 
given  as  heretofore  to  insure  the  right  of  ap- 
peaL 

The  Po9t  entirely  misconceives  the  order  of 
the  Commissioner,  as  may  be  perceived  by 
reading  the  order  itself: 

The  Supreme  Court  of  the  District  of  Co- 
lumbia having  decided  in  Strong's  case,  re- 
ported in  the  Gazette  of  this  date,  to  entertain 
appeals  from  decisions  of  the  Commissioner 
of  Patents  in  cases  of  applications  rejected 
on  motion  by  the  Commissioner,  without  pre- 
vious adjudication  of  the  question  of  patent- 
ability by  the  Examiners-in-Chief,  pro  forma 
proceedings  will  not  hereafter  be  had  in  the 
Patent  Office  for  the  purpose  of  securing  to 
applicants  their  right  of  appeal  to  that  court. 
— H.  E.  Paine,  Commissioner  of  Patents. 

A  syllabus  of  the^  decision  of  the  Supreme 
Court  in  this  case,  was  published  in  Vol.  8, 
No.  8,  of  the  Law  Reporter.  The  defeated 
party  in  this  case  has  now  recommenced  pro- 
ceedings on  the  ground  of  priority  of  inven* 
tion,  a  question  not  hitherto  decided  in  the 
case. 


A  New  Edifice  for  court  purposes  in  the 
District  of  Columbia  is  imperativelydemanded. 
During  the  past  week  Chief  Justice  Cartter 
has  been  holding  the  Bankrupt  Court  in  the 
back  room  of  the  Marshal's  office,  an  apart- 
ment precisely  14  feet  2  inches  in  length, 
and  15  feet  2  inches  in  breadth,  with  but 
one  window.  His  honor  occupies  a  chair  be- 
longing to  some  defhnct  style  of  frumiture, 
without  even  a  writing  desk  in  front  of  him ; 
not  a  solitaryv  convenience  or  comfort. 

On  Monday,  February  28,  the  full  bench  of 
six  judges  were  sitting  in  Circuit  Court  room 
No.  1,  to  decide  the  case  of  Dauphin  v. 
D.  M.  Key,  Postmaster-Greneral  of  the  United 
States.  It  was  with  great  difficulty,  and  the 
display  of  much  engineering  skill,  the  judges 
found  room  on  the  dais,  and  being  so  closely 
sardined  they  could  not  move,  except  those 
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at  either  end,  i^d  they  dared  not  for  fear  of 
falling  off. 

The  bar  being  well  represented,  of  course 
half  of  them  were  forced  to  stand,  among  those 
standing  was  observed  several  heads  that  have 
grown  white  or  bald  in  the  profession.  The 
fierce  storms  and  tempests  of  three  score  and 
ten  years  having  beat  and  pounded  these 
veterans  so  hard,  it  seemed  an  outrage  for 
them  to  be  compelled  to  stand,  their  gallantry, 
of  course,  forbidding  them  to  take  the  seats 
tendered  by  younger  members  of  the  profes- 
sion. 

Here  was  the  head  of  one  of  the  Depart- 
ments of  this  great  Govemmeiit  acting  as  de- 
fendant, and  a  law  of  Ck>ngress  in  question  as 
to  its  constitutionality,  both  matters  of  great 
moment  to  the  United  States  and  a  number 
of  citizens  thereof,  and  such  trials  are  of 
frequent  occurrence  in  this  city,  and  Congress 
should  without  delay  provide  for  the  erection 
of  an  edifice  suitable  for  court  purposes  in 
this  District.  It  is  folly  to  attempt  to  patch 
up  and  add  on  to  the  old  rookery  now  used. 
It  will  be  a  botch  after  all,  and  unfitted  for 
court  purposes,  it  is  shivered  and  cracked  with 
age,  and  will  continue  to  shiver  and  crack  un- 
til pulled  down. 

If  the  lawyers  in  Congress  will  t;ake  a  sur- 
vey of  the  internal  (we  came  near  putting  an 
••f"  in  place  of  the  "  t,")  arrangments  of  the 
"  City  Hall,"  they  will  return  to  the  Capitol 
and  pass  such  measures  as  will  secure  the 
erection  of  a  building  suited  for  all  the  courts 
held  in  Washington.  If  the  Judiciary  Com- 
mittees of  the  two  Houses,  will  visit  our  court 
house  and  see  for  themselves,  they  will  he 
satisfied  of  the  absolute  necessity  of  a  new 
building  for  court  purposes  in  this  capital 
city,  and  that  the  Reporter  in  all  its  articles 
on  this  subject  tells  the  unvarnished  truth. 

Lf^al  Personals. 
W.  M.  Gallaher,  of  No.  4  Warren  street. 
New  York  city,  is  in  the  city  on  professional 
business. 

Hon.  Milton  Sayler,  of  Ohio,  has  been 
quartered  at  Willard's  Hotel  for  several  days. 
Mr.  S.,  since  leaving  the  House  of  Represen- 
tatives, has  been  constantly  engaged  in  the 
practice  of  the  law. 


In  a  presentment  made  by  a  United  States 
Grand  Jury  in  the  Federal  Court  at  New  York 
last  month  attention  was  called  *'  to  the  fact 
that  the  National  Government  has  never  made 
any  just  and  proper  provision  by  law  for  either 
the  temporary  or  permanent  confinement,  safe 
keeping  and  treatment  of  the  persons  who  are 
annually  arrested  and  convicted  under  the 
criminal  statutes  of  the  United  States. "  The 
presentment  denounced  "  the  dangerous  prac- 
tice of  •  farming  out '  the  Nation's  prisoners 
among  the  different  State  prisons  and  peni- 
tentiaries. "  Among  the  arguments  ui^ed 
against  this  is  that  the  reformation  of  United 
States  prisoners  is  utterly  impossible  "  so  long 
as  the  present  system  of  classing  and  associ- 
ating them  in  prison  life  with  burglars,  thieves, 
assassins  and  murderers,  constantly  drafted 
from  the  dark  and  fertile  ways  of  vice,  is  car- 
ried on,  and  they  become  confirmed  criminals." 
The  jury  expressed  the  belief  that  a  National 
jail  and  prison  centrally  located  could  be 
economically  conducted,  and  be  made  a  source 
of  considerable  income,  and  advises  that  such 
National  prison  should  be  of  the  graded  char- 
acter, that  is  to  say,  there  should  be  a  sepa- 
ration of  persons  convicted  of  light  misde- 
meanors and  young  offenders  from  the  older 
criminals  and  those  convicted  of  aggravated 
crimes.  These  suggestions  seem  exceedingly 
appropriate  at  the  present  time,  when  the  State 
prisons  are  so  overcrowded  that  in  some  in- 
stances criminals  have  to  be  released  by  the 
score  on  account  of  want  of  prison  accommo- 
dations; and  deserve  the  attention  of  the 
present  Congress. — Central  Law  JoumaL 


ProfMSional  CTommniilcatiOBB. 

The  rigid  enforcement  of  the  rule  regarding 
professional  communications  operates  occas^ 
ionally,  to  the  exclusion  of  truth ;  but  if  any 
law  reformer  feels  inclined  to  condemn  the 
rule  on  this  ground,  he  will  do  well  to  reflect 
on  the  eloquent  language  of  the  Lord  Justice 
Knight  Bruce,  who,  while  discussing  this  sub- 
ject observed :  "  Truth,  like  all  other  things, 
may  be  loved  unwisely — may  be  pursued  too 
keenly — may  cost  too  much.  And  surely  the 
meanness  and  the  mischief  of  prying  into  a 
man's  confidential  consultations  with  his  legal 
adviser,  the  general  evil  of  infusing  reserve 
and  dissimulation,  uneasiness,  suspicion,  and 
fear,  into  those  communications  which  roust 
take  place,  and  which,  unless  in  a  condition 
of  perfect  security,  must  take  place  uselessly 
or  worse,  are  too  great  a  price  to  pay  for  truth 
itself." 


Thb  official  pay  of  tLe  hangman  in  England 
Ib  16«.  6d.  and  mileage. 
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Su^rnw  <|oui[t  Siairut  of  (Jolumbta. 


Maxholian  a.  Dauphin 

vs. 

David  M.  Key,  Postkaster  General. 


•r  f  li«  Postiniist«r»0«B«r»l  as  to  R«fflS" 
t«r«d  I««it«ni  and  Money  Ordom. 

1.  Section  3929  of  the  Revised  Statutes  wh^ch 
inthorizf's  tlie  Post  master  General,  upon  evl- 
denci*  satisfactory  to  him  that  any  pe^^on  Is  en- 
f^^il  In  conductinii:  any  fraudulfnt  lottery,  gift, 
enterprise,  or  scheme  for  the  distribution  of 
m'liie^  or  of  any  real  or  personal  propeny,  by  lot, 
ehaito*  or  drawlo^^  ot'anv  liind,  or  In  conducting 
iny  other  >icheine  or  device  for  ob'alnli'g  money 
throiigii  the  mai  s  by  means  of  false  or  fraudulent 
pn'teii8«*8,  representations  or  promise's,  to  in- 
struct pogtniast*'r8  at  any  postofttceat  which  reg- 
istered letters  art  ive,  d'recte'i  to  any  such  pers<»n, 
to  return  all  8uc>i  register*  d  letters  to  the  post- 
ma-iersat  the  offices  where  they  were oriiilnally 
mailed,  wth  I  he  wo:  d  •*  fraud  iilt-ni"  plainly  wi  it- 
ten  or  stamped  upon  the  outside  of  such  letters, 
and  fartlier  provides  ihat  all  such  letters  ^o  re- 
tnmeiJ  to  such  postmasters,  shall  be  t*y  th^^m 
r**tiimed  to  tlie  writers  tl  ereof,  under  sueh  regu- 
lations as  the  Postmaster  General  may  prescribe  : 
Htld  to  be  not  repugnant  to  the  Constitution  of 
the  United  SUtes. 

1  Section  4041,  Revised  Statutes  containing  sim- 
ilar provisions  as  to  money  orders,  also  sustained 
as  constitutional. 

3.  An  order  ot  the  Postmaster  General  in  execu- 
tion of  this  law  suaiained  and  an  injunction 
against  him  refused. 

The  case  is  sufficiently  stated  in  the  opinion. 

Hon.  Matt  H.  Carpenter,  Hon.  T.  J. 
Baktley,  Hon.  M.  I.  Southard,  Hon.  Casey 
Young,  and  C.  H.  Moxtlton,  Esq.,  appeared 
for  ttie  plaintiff. 

Hon.  A.  A.  Fr££3CAN,  Assistant  Attorney 
General  for  the  Postoffice  Department,  Hon. 
Charles  A.  Ray,  and  A.  H.  Bissell,  Esq., 
appeared  for  the  Postmaster  General. 

Mr.  Justice  Cox  delivered  the  opinion  of 
tlw  court: 

The  legislation  by  Congress  which  ,has 
given  occasion  to  this  contTX)versy  is  as  fol- 

loirs: 

Ssa  8926.  For  the  greater  security  of  valuable 
Bail-matter,  tlie  Postmaster-General  mayestabllgli 
a  uniform  system  of  registration.  But  the  Post- 
office  Department  or  its  revenue  shall  not  be  liable 
for  the  loss  of  any  mail-matter  on  account  of  Its 
hating  been  re^isiered. 

Sec.  4027.  To  promote  public  convenience,  and 
toiii9iire  greater  security  in  tlie  transfer  of  money 
tboa^h  the  mail*  the  Postmaster-General  may  es- 
tablish and  maintain,  under  such  rules  and  regula- 
tions as  he  may  deem  expedient,  a  uniform  money- 
orrter  system,  at  all  suitable  postofflces,  which 
Ml  be  designated  as  ^^  money  order  offices.'^ 

Ssa  8939.  The  Postmaster-General  may.  upon 


evidence  satisfactory  to  him  that  any  person  Is  en- 
gaged In  conducting  any  fraudulent  lottery,  gift- 
enterprise,  or  scheme  for  the  distribution  of  money 
or  of  any  teal  or  personal  property,  by  lot,  chance, 
or  drawing  of  any  kind,  or  In  conducting  any  other 
scheme  or  device  tor  obtaining  money  through  the 
maiU  by  means  of  false  or  fraudulent  pretenses^ 
representations,  or  promises,  instruct  postmasters 
at  any  postofflccs  at  which  registered  letters  arrive 
directed  to  any  such  person,  to  return  all  such  re- 
gistered letters  to  the  postmasters  at  the  ofBces  at 
which  they  were  otiglnally  mailed,  with  tlie  word 
*^  fraudulent  *'  plainly  written  or  stamped  upon 
the  outside  of  such  letters ;  and  all  such  letters  so 
returned  to  such  postmasters  shall  be  by  them  re- 
turned to  the  writers  thereof,  under  such  regula- 
tions as  the  Postmaster-General  may  prescribe. 
But  nothing  contained  In  this  Title  shall  be  so  con- 
strued as  to  authorize  any  postmaster  or  other 
person  to  open  any  letter  not  addressed  to  himself. 
Seo.  4041.  The  Postmaster-General  may,  i^)on 
evidence  satisfactory  to  him  that  any  person  Is  en- 
gaged In  conducting  any  fraudulent  lottery,  gift- 
enterprise,  or  scheme  for  the  distribution  of  money, 
or  of  any  real  or  personal  property,  by  lot,  chaitoe, 
or  drawing  of  any  kind,  or  In  conducting  any  other 
f^cheme  or  device  for 'obtaining  money  through  the 
malls  by  means  of  false  or  fraudulent  pretenses, 
representations,  or  promises,  forbid  the  payment, 
by  any  postmaster,  to  any  such  person  of  any 
postal  money-order  drawn  to  his  order  or  In  his 
favor,  and  may  provide  by  regulations  for  the 
return,  to  the  remitter,  of  the  sums  named  In  such 
money-orders.  But  this  shall  not  authorise  any 
person  to  open  any  letter  not  addressed  to  himself. 

The  effect  of  these  provisions  is,  that  as  long 
as  the  Postmaster  General  is  sati^nfied  that 
any  one  is  engaged  in  one  of  the  schemes  or 
enterprises  described  in  the  statute,  the  per- 
son so  engaged,  while  the  ordinary  mail  is 
open  to  him,  as  to  all  others,  for  the  receipt 
or  transmission  of  ordinary  mail  matter,  shall 
not  be  entitled  to  receive,  through  the  mail 
either  the  registered  letters  or  money  orders 
provided  for  in  the  law. 

On  the  12th  of  November,  1879,  the  Post- 
master General  issued  the  following  order : 

*^  It  having  been  represented  to  me  that  a  certain 
M.  A.  Daupliln,  at  New  Orleans,  Louisiana,  Is 
engaged  in  conducting  a  scheme  or  device  for  ob- 
tdnlng  money  through  the  malls  by  means  of  false 
and  fraudulent  pretenses,  representatlonit,  and  pro- 
mises, and  being  satisfied  from  the  evidence  before 
me  that  the  said  H.  A.  Dauphin  Is  so  engaged,  I 
do  hereby  forbid  the  payment  by  the  postmaster  at 
New  Orleans,  Louisiana,  of  any  postal  money 
order  drawn  to  tlie  order  of  said  M.  A.  Daupliln  ; 
orM.  A.  Dauphin,  secretary;  or  M.  A.  Diiuphin, 
P.  O.  box  692 ;  and  the  said  postmaster  is  hereby 
directed  to  inform  the  remitter  of  said  postal  monev 
order  that  the  payment  thereof  has  been  forbid- 
den, and  that  the  sum  of  said  money  order  will 
be  returned  upon  the  presenting  of  a  duplicate 
money  order,  applied  for  and  obtained  under  tlie 
regulations  of  the  department. 

**And,  upon  the  sameevhience,  the  postmaster  at 
New  Orleans  aforesaid  Is  hereby  instructed  to  re- 
turn all  registered  letters  which  shall  arrive  at  his 
offioe  directed  to  the  aald  M.  A.  Dauphin,  M.  A  Dan- 
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phln,  secretary,  or  M.  A.  Dauphin,  postoffice  box 
602,  to  the  postmasters  at  the  oflSees  at  which  they 
were  originally  mailed,  with  the  word  *  fraudulent ' 
pialnly  written  or  stamped  upon  the  outside  of  such 
letters." 

On  the  28th  of  December,  1879,  the  com- 
plainant, who  is  the  person  described  in 
the  order,  filed  his  bill  of  complaint  in  this 
court  against  the  Postmaster-General,  deny- 
ing the  facts  on  which  the  order  is  grounded, 
denying  the  right  of  the  Postmaster-General 
to  issue  it  averring  irreparable  injury  to  him- 
self, as  a  consequence  of  it,  and  asking  an  in- 
junction against  the  further  execution  of  it.  On 
behalf  of  the  Postmaster-Greneral  a  demurrer 
has  been  filed,  assigning  several  causes  of 
demurrer,  in  addition  to  the  general  one,  that 
the  complainant  has  not,  by  his  bill,  made  out 
any  title  to  the  relief  prayed. 

Some  stress  has  been  laid  on  the  pleadings 
in  this  case.  The  complainant's  averments 
are  said  to  be  admitted  by  the  demurrer.  He 
avers  that  he  is  engaged  in  a  lawful  and  legiti' 
mate  business ;  that  he  is  not  engaged  in  con 
ducting  or  transacting  any  illegal  or  fraudalerU 
business  and  has  not  been  engaged  in  con 
ducting  or  participating  in  any  scheme  or 
device  for  obtaining  money  through  the  mails 
of  the  United  States,  or  otherwise,  bj  means 
of  any  false  or  fraudulent  pretences^  promises 
or  representations. 

If  the  nature  of  complainant's  business  had 
been  disclosed,  the  court  might  be  of  opinion 
that  his  business  is  illegal  and  illegitimate, 
and  that  it  does  amount  to  a  scheme  for  ob- 
taining money  through  the  mails  by  m£ans  of 
false  or  fraudulent  pretences.  Whether  it  be 
so  or  not  is  a  question  of  law  or  a  mixed 
question  of  law  and  fact.  Every  averment  of 
the  bill,  on  this  subject,  involves  a  conclusion 
of  law ;  and  if  there  is  any  proposition  settled 
in  the  law  of  equity  pleadings,  one  is,  that  a 
demurrer  does  not  admit  conclusions  of  law. 
It  admits  nothing  but  facts  properly  pleaded. 
This  rule  is  asserted  by  the  Supreme  Court  as 
lately  as  in  the  case  of  the  United  States  v. 
Ames,  99  U.  S.  (9  Otto)  p.  85. 

But  even  if  facts  alone  were  properly  aver- 
red  in  this  case,  the  defendant  would  not  be 
placed  in  the  attitude  of  really  admitting  that 
he  had  decided  a  state  of  facts  to  exist,  and 
yet  that  it  did  not  exist.  For,  after  all,  a 
demurrer  in  equity  simply  demands  the  Judg- 
ment  of  the  court  whether,  even  if  the  facts 
alleged  in  the  bill  be  true,  the  complainant 
has  shown  a  proper  case  for  relief,  and  whether 
the  defendant  can  even  be  called  onto  answer 
and  deny  them ;  and,  in  form,  it  commences 
with  a  protestation  against  the  truth  of  the 
matters  alleged.  Story's  £q.  PL,  Sees.  446, 452. 


The  questions  presented  to  the  court  as  to 
the  legal  riglvts  of  the  complainant  are  in  no 
wise  different  from  those  which  would  arise 
upon  the  bill  alone,  upon  the  application  for 
an  interlocutory  injunction,  before  answer  or 
other  defence,  though  different  questions 
might  arise  in  a  proper  case,  as  to  the  relief. 

The  complainant  seeks  our  aid  upon  the 
ground  that  the  act  of  Congress  and  the  action 
of  the  Postmaster  General  in  pursuance  of  it 
violate  the  rights  and  privileges  guaranteed 
to  him  by  the  Constitution  of  the  United 
States.  It  becomes  necessary  to  inquire  in 
what  character  he  claims  these  rights  and 
privileges,  whence  they  are  derived,  and  what 
are  their  limits.  He  avers  that  he  is  a  citizen  of 
the  State  of  Louisiana  and  also  of  the  United 
States.  The  two  kinds  of  citizenship  are  dif- 
ferent and  have  difflerent  rights  and  incidents. 
His  privileges  and  immunities  as  a  citizen  of 
his  State  are  not  derived  from  or  founded  on 
the  Constitution  of  the  United  States.  As 
the  Supreme  Court  of  the  United  States  say. 
in  the  Slaughter  House  cases,  16  Wall.,  36 : 

**  It  would  be  the  vainest  ^how  of  learning  to 
attempt  to  prove,  by  citations  of  authority,  that 
up  to  the  adoption  of  the  recent  amendments,  no 
claim  or  pretence  was  set  up  that  these  rights  de- 
pended on  the  Federal  Government  for  their  ex- 
istence or  protection,  beyond  the  very  few  express 
limitations  which  the  Federal  Constitution  im- 
posed upon  the  States;  such,  for  Instance,  as  the 
protection  against  ex  pod  f ado  laws,  bills  of  at- 
tainder, and  laws  impairing:  the  obligation  of  con- 
tracts. But,  with  the  exception  of  these,  and  a 
few  other  restrictions,  the  entire  domain  of  the 
prlvile^s  and  immunities  of  citizens  of  the  States, 
as  above  defined,  lay  vnihin  the  constitutional  and 
le^slatlve  power  of  the  States,  and  without  that  of 
the  Federal  Government." 

They  further  say : 

^^  It  Is  quite  clear  that  there  Is  a  citizenship  of 
the  United  States  and  a  citizenship  of  a  State, 
which  are  quite  distinct  from  each  other.*' 

And— 

.^*It  Is  only  the  former  (the  prlvile^res  and  Immuni- 
ties of  the  citizens  of  the  United  States)  which  are 
placed  by  (this  clause  in)  the  14th  Amendment, 
under  the  protection  of  the  Federal  Constitution.'* 

Now,  it  must  be  very  plain  that  no  rights 
in  connection  with  the  mail  service  of  the 
United  States  could  be  derived  from  the  laws 
or  constitution  of  any  State.  They  are  not, 
therefore,  of  the  class  of  rights  that  appertain 
to  the  citizens  of  a  State  as  such,  but  they 
can  be  derived  only  under  the  Constitution 
and  laws  of  the  United  States  and  can  only 
be  asserted  as  those  of  a  citizen  of  the  United 
States.  I  advert  to  these  distinctions  in  or- 
der to  free  this  case  from  any  confhsion  that 
the  consideration  of  local  and  State  l^isla- 
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tion  mif^ht  introdace,  and  to  show  the  true 
limits  of  the  present  inquiry. 

There  is  probably  no  subject  in  the  range 
of  constitutional  law,  on  which  there  is  less 
of  authoritative  exposition  than  that  of  the 
privileges  and  immunities  of  citizens  of  the 
United  States.  The  expression,  "  privileges 
and  immunities  of  citizens  of  the  United 
States*^  is  used  but  once  in  the  entire  Consti- 
tution, and  then  only  in  the  Fourteenth 
Amendment.  These  privileges  and  immuni- 
ties are,  to  some  extent,  to  be  inferred  from 
the  restrictions  upon  the  power  of  Congress 
contained  in  the  amendments,  but  even  these 
restrictions  refer,  in  a  great  measure,  to  the 
rights  of  citizens  of  the  States.  U.  S.  v. 
Craikshank,  92  U.  S.,  551.  The  Constitu- 
tion nowhere  attempts  to  declare  or  define  the 
privileges  and  immunities  of  citizens  of  the 
United  States.  The  Supreme  Court  shrank 
from  the  effort  to  do  so  in  the  Slaughter  House 
cases.  But  they  ventured  to  suggest  some  of 
them  which  owed  their  existence  to  the  Fede- 
ral Grovemment,  its  national  character,  its 
constitution  or  its  laws.  One  of  these,  they 
say,  is  described  in  the  case  of  Crandell  v.  Ne- 
vada, 6  Wallace.  It  is  said  to  be  the  right  of 
the  citizen  of  this  great  country,  protected  by 
implied  guaranties  of  its  Constitution — 

'*  To  come  to  the  seat  of  Government,  to  assert 
any  claim  he  may  have  upon  that  government,  to 
tranMcC  any  business  he  may  have  with  it,  to  seek 
its  protection,  to  share  its  offices,  to  enirage  in  ad- 
niiiUterin^  its  functions.  He  has  free  access  to  Its 
seaports,  through  which  all  operations  offoreifrn 
ooQioierce  are  conducted,  to  the  suh-treasury, 
land  offices  and  courts  of  Justice  in  the  several 
Sutet.*'  ^^Another  privilege  of  a  citizen  of  the 
United  States  Is,  to  demand  the  care  and  protection 
of  the  Federal  Qovernment  over  his  life,  liberty 
and  property,  when  on  the  hl«h  seas  or  within  the 
jurisdiction  of  a  foreign  government. 

*'Tlie  right  to  use  the  navigable  waters  of  the 
United  States,  *  ♦  *  all  righu  secured  to  our 
citizens  by  treaties  with  foreign  nations  are  de- 
pendent on  citizenship  of  the  United  States,  and 
not  citizenship  of  a  State. 

*^  One  of  these  rights  is  conferred  by  the  very  arH- 
eel  (say  they)  under  consideration,  (the  14th  amend- 
DeDt.)  It  Is,  that  a  citizen  of  the  United  States 
can,  of  his  own  volition,  become  a  citizen  of  any 
State  of  the  Union,  by  a  bona  fide  residence  there, 
in,  with  the  same  rights  as  other  citizens  of  that 
State." 

"To  these  rl^rhts  ml«ht  be  added  rights  secured 
by  the  13th  Amendment  and  part  of  the  14th.'' 
(All  which  are  restrictions  upon  the  States.) 

This  is  as  far  as  the  Supreme  Court  would 
venture  to  apeak,  and  the  meagreness  of  this 
schedule  of  rights  shows  how  completely  we  are 
remitted  to  the  vague  and  unsurveyed  region 
of  theory  when  we  are  required  to  define  the 
privileges  and  immunities  of  federal  citi^sen- 
ahip. 


Let  us  endeavor  to  ascertain  how  far  the 
rights  of  the  citizen  in  reference  to  the  special 
subject  presented  by  this  ease  admit  of  defi- 
nition. 

The  Constitution  of  the  United  States  pro- 
vides that  Congress  shall  have  the  power  to 
establish  postoffices  and  postroads. 

This  is  not  a  duty  but  a  power,  and  like  all 
the  other  powers  enumerated  in  the  8th  sec- 
tion of  the  1st  article,  the  extent  and  mode  of 
its  exercise  depends  extirely  on  the  discretion 
of  Congress.  They  might  decline  to  exercise 
the  power  at  all,  as  they  have  declined  to  ex- 
ercise others  of  their  powers,  or  they  might 
have  left  the  whole  work  of  mail  communica- 
tion between  the  different  parts  of  the  country 
to  the  States  or  to  individual  enterprise. 

If  Congress  shall  choose  to  exercise  this 
power,  what  constitutional  limitations  are  there 
upon  it?  In  express  terms,  absolutely  none. 
Congress  may,  therefore,  provide  just  such 
mail  facilities  as  they  think  proper,  and  may, 
from  time  to  time,  change  and  regulate  the 
whole  postal  system  in  their  discretion.  When 
they  have  exercised  this  power,  it  is  simply  a 
discretionary  provision  for  the  business  needs 
of  the  public.  The  whole  postal  system  is  a 
mere  business  accommodation  for  the  people. 
The  privileges  it  confers  are  simply  of  leg- 
islative creation  and  are  subject  to  legislative 
destruction.  It  cannot,  therefore,  be  said  that 
the  citizen  of  the  United  States  has  an  abso- 
lute constitutional  right,  or,  in  other  words, 
that  it  is  one  of  the  privileges  of  his  citizen- 
ship, that  his  letters  should  be  carried  by  the 
United  States  at  all ;  and  still  less,  that  they 
be  carried  in  any  special  manner.  Whatever 
rights  he  may  have  in  this  respect,  exist  in 
the  discretion  of  the  legislature,  and  are  en- 
tirely different  from  those  fundamental  rights 
to  life,  liberty  and  property,  which  are  secured 
by  the  Constitution. 

Since,  then.  Congress  may,  or  not,  in  its  dis- 
cretion, provide  a  postal  system  for  public  con- 
venience, it  is  diflicult  to  say  what  conditions 
it  may  not  impose  to  its  use  and  enjoyment. 
It  is  not  contested  that  Congress  may  exclude 
fh>m  the  mail  any  matter  which  they  deem 
prejudicial  to  public  morals. 

The  Supreme  Court  say,  in  Ex  parte'  Jack- 
son, 6  Otto,  727 : 

^^The  power  possessed  by  Congress  embraces 
the  regulation  of  the  entire  postal  system  of  tlie 
country.  The  right  to  deslfrnate  wliat  shall  be 
carried  necessarily  Involves  the  right  to  determine 
what  shall  be  excluded." 

But  while  the  absolute  right  of  the  citizen 
to  have  this  business  convenience  provided 
for  him  cannot  be  maintained,  it  may  be  said 
that  the  ri^ht  exists  under  the  Constitution  con- 
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ditionally ;  that  if  Congress  shall  once  exercise 
its  discretionary  power  it  cannot  discriminate 
between  persons  or  classes  of  persons ;  it  must 
legislate  for  all  alike ;  all  tbe  citizens  of  the 
United  States  have  a  constitutional  right  to 
equal  participation  in  the  benefits  of  legisla- 
tion and  tbe  useof  any  instrumentality  created 
by  it,  unless,  at  least,  the  exclusion  be  imposed 
by  way  of  punishment  for  crime,  and  that, 
after  due  conviction  only ;  and  that  any  con- 
dition destructive  of  this  equality  is  repug- 
nant to  the  spirit  of  the  Constitution. 

This  principle  of  equality  is  not,  in  terms, 
asserted  in  the  Constitution.  The  nearest 
approach  to  it  is  in  the  requirements  of  the 
8th  section,  that  all  duties,  imposts  and  ex- 
cises shall  be  uniform  throughout  the  United 
States,  and  that  no  preference  shall  be  given 
by  any  regulation  of  commerce  or  revenue  to 
the  ports  of  one  State  over  those  of  another. 
Nevertheless,  it  may  be  admitted  to  be  a  theo- 
retical* principle  underlying  all  republican 
government.  But  when  we  come  to  apply  it 
to  particular  cases,  we  shall  find  that  it  can  be 
accepted  only  with  distinctions  and  qualifica- 
tions. If,  for  example,  it  be  absolutely  true, 
what  is  to  be  said  of  the  franking  privilege? 
On  the  21st  of  March,  1800,  Congress  enacted 
''That  all  letters  and  packages,  to  and  from 
Martha  Washington,  shall  be  received  and 
conveyed  by  post,  free  of  postage,  for  and 
during  her  life.'*  And  so  likewise,  various 
acts  of  Congress  have  allowed  other  classes 
of  persons  to  send  letters  by  the  public  mails 
wiUiout  expense.  The  rest  of  the  people  are 
compelled  to  pay  for  this  privilege,  and  conse- 
quently they  are  made,  to  a  certain  extent,  to 
maintain  the  mail  service,  at  their  expense, 
for  the  benefit  of  the  favored  few.  If  it  be 
said,  as  it  doubtless  may,  that  the  convenient 
dispatch  of  public  business  requires  this  ex- 
•  elusive  privilege  to  be  created,  it  only  follows 
that  in  some  cases  this  principle  of  equality 
must  yield  to  other  considerations.  If  it 
must  be  rigidly  applied  to  all  cases,  then 
would  not  every  citizen  be  entitled  to  his 
mandamus  to  compel  the  postoffice  to  receive 
and  transmit  his  mail  matter  free  of  expense 
to  him,  if  any  are  so  favored?  The  same  may 
be  said  of  pensions.  Time  and  again  they 
are  granted,  not  as  part  of  the  terms  of 
public  service,  but  altogether  gratuitously. 
The  mass  of  the  people  pay  these  gratuities 
to  the  few.  Would  every  citizen  be  entitled 
to  demand  an  equal  share  in  this  species  of 
bounty,  because  it  is  bestowed  upon  some? 
Or,  on  the  other  hand,  is  it  not  to  be  justified 
on  the  ground  that  this  generosity  is  calcu- 
lated to  stimulate  seal  in  the  pi^blic  service 
and  reconcile  to  its  risks? 


The  same  rule  of  equality  which  can  be  in- 
voked as  to  privileges  must  also  apply  to  im- 
munities^  such  as  exemptions  IVom  taxation. 
We  know  that  these  exemptions  are  sometimes 
granted  to  encourage  enterprise,  but  this  would 
be  absolutely  forbidden  and  would  require  a 
general  remission  of  all  taxes,  where  some  are 
thus  relinquished,  if  the  rule  of  equality  be 
inflexible.  And  so  with  the  regulation  of  com- 
merce by  Congress.  We  know  that  tbe  power 
of  Congress  to  impose  discriminating  duties, 
with  a  view  to  the  protection  and  encourage- 
ment of  domestic  manufacture,  has  been  a 
subject  of  much  legislative  debate,  but  for  all 
practical  purposes,  and  as  far  as  any  judicial 
power  of  interference  is  concerned,  it  cannot 
be  gainsaid.  One  class  of  importers,  by  this 
system,  is  less  burdened  than  others,  and  a 
part  of  the  community  in  effect  pays  a  bounty 
to  another  part.  It  was  never  supposed,  how- 
ever, to  be  in  the  power  of  the  court  to  cor- 
rect  this  inequality. 

And  so,  with  regard  to  the  agencies  of  the 
Federal  Government,  created  in  the  exercise 
of  its  incidental  powers.  Congress  may  bor- 
row money  on  the  credit  of  tbe  United  States, 
and,  as  incidental  to  this  power,  may  issue  its 
obligations  in  the  shape  of  bonds  exempted 
from  taxation.  In  this  way,  it  enables  citi- 
zens and  corporations  to  hold  property  free 
from  taxation  to  which  others  are  subjected. 
And  so,  it  created  a  corporation — the  bank  of 
the  United  States — which  was  held  free  from 
the  taxation  to  which  other  corporations  were 
subject.  The  result  was  that  even  inequality 
of  benefits  and  burdens  might  be  created  when 
necessary  and  proper  as  a  means  of  executing 
the  express  powers  of  Congress. 

These  are  cases  of  privilege  given  to  the 
few,  to  the  exclusion  of  the  many.  Privil^es 
to  the  many  to  the  exclusion  of  the  few,  would 
seem  at  least  equally  justifiable.  The  cases 
of  special  exclusion  from  the  elective  fran- 
chise, referred  to  hereafter,  show  this. 

These  illustrations  serve  to  show  that  while 
the  general  theory  is  admitted,  that  legislation 
must  be  for  the  equal  benefit  of  all  citizens, 
yet,  considerations  of  public  necessity,  of  the 
general  welfare,  of  national  policy,  Ac,  must 
predominate  over  the  rule  in  particular  cases. 

Other  illustrations  are  suggested  by  the 
Slaughter  House  cases  before  referred  to. 

An  exclusive  right  had  been  given  by  law 
to  a  private  company,  to  establish  the  land- 
ings for  cattle  and  the  places  where  they 
should  be  slaughtered,  in  New  Orleans.  Every- 
body  was  forbidden  to  slaughter  elsewhere. 
It  was  claimed  that  this  virtually  destroyed 
the  business  of  the  butchers  not  connected 
with  this  company.   But  this  court  say :  "  Un- 
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wholesome  trades,  slaughter  houses,  Ac,  Ac, 
may  all,  says  Chancellor  Keut,  be  interdicted 
by  law,  in  the  midst  of  dense  masses  of  popu- 
lation, on  the  general  and  rational  principle 
that  every  person  ought  so  to  use  his  property 
as  not  to  injure  his  neighbors,  and  that  pri- 
vate interests  must  be  subservient  to  the  gen- 
eral interests  of  the  community.  This  is 
called  the  police  power.  *  *  *  *  This 
power  is  and  must  be,  from  its  very  nature, 
incapable  of  any  very  exact  definition  or  limi- 
tation. Upon  it  depends  the  security  of  social 
orders.  *  *  *  Persons  and  property  are 
subjected  to  all  kinds  of  restraint  and  burdens, 
in  order  to  secure  the  general  comfort.  Of 
the  perfect  right  of  the  legislature  to  do  this, 
no  question  ever  was  or  ever  can  be  made, 
&c." 

There  can  be  no  doubt  that  this  police 
power  extends  to  moral  as  well  as  physical 
evils.  A  State  may  prohibit  the  existence  of 
lotteries,  gift  enterprises,  Ac.,  in  the  interest 
of  public  morals.  If  it  can  do  this,  then  as 
the  greater  power  includes  the  less,  it  may 
hamper  and  restrict  them,  and  discourage 
them  by  conditions  or  denial  of  privileges 
not  made  applicable  to  other  occupations. 
If,  for  instance,  a  State  controlled  the 
mails  within  its  limits,  although  this  prin- 
ciple of  equality  is  equally  at  the  foundations 
of  the  State  and  Federal  Governments,  it  is 
not  perceived  why  it  might  not  be  overruled, 
80  to  speak,  by  the  State,  in  the  exercise  of 
its  police  power,  by  denying  the  use  of  the 
mails  to  all  persons  engaged  in  these  forbid- 
den pursuits,  for  the  purpose  of  preventing 
the  dissemination  of  corrupting  matter. 

If  the  States  might  do  this,  so  might  Con- 
gress thus  legislate  in  the  Territories  and  the 
District  of  Columbia.  And  when  persons 
seek  the  aid  of  the  Federal  Government  and 
the  Qse  of  its  agencies,  they  put  themselves 
as  completely  within  the  domain  of  the  Fed- 
eral authority,  for  purposes  of  regulation,  pro- 
hibition and  exclusion,  as  if  they  were  within 
the  exclusive  territorial  jurisdiction  of  the 
United  States. 

Now,  what  the  legislation  of  Congress,  now 
under  consideration,  proposes  is,  substantially, 
to  offer  to  all  persons  the  convenience  of  re- 
gistration of  letters  containing  valuable  mat- 
ter, excepting  letters  addressed  to  those  who 
are  shown,  to  the  satisfaction  of  the  Postmas- 
ter-General, to  be  engaged  in  lotteries,  gift 
concerts  or  other  similar  enterprises,  and 
these  it  excludes  and  refuses  to  deliver  in  the 
interest,  it  is  presumed,  of  public  morals,  and 
because  it  is  almost  if  not  quite,  impossible 
otherwise,  to  prevent  this  public  convenience 
f^tmi  being  made  an  instrument  of  corruption. 


If  it  be  shown  or  conceded,  that  the  rule  of 
equality  can  be  departed  from  on  any  ground, 
it  is  impossible  to  deny  that  it  may  be,  when 
this  is  deemed  necessary  by  Congress,  to  pre- 
vent a  great  evil,  and  to  prevent  what  is  de- 
signed for  a  blessing  from  being  converted 
into  a  curse. 

Congress  have  the  express  power  to  estab- 
lish postoffices  and  postroads.  According  to 
the  Supreme  Court,  this  not  only  means  that 
they  may  establish  the  offices  and  road?,  but 
also,  that  they  may  carry  the  mail,  admit  and 
exclude  what  matter  they  please.  They  have 
declared  that  certain  matter  shall  be  excluded, 
as  they  have  the  right  to  do.  As  incidental 
to  this  power,  they  have  the  power  to  punish 
those  who  rob  tho  mail,  (McCulloh  v.  Mary- 
land), and  also  those  who  disobey  this  law. 
They  are  forbidden,  however,  to  seize  and  \ 
search  private  papers,  (Amendments,  Art.  4). 
Then  what  more  necessary  and  proper  means 
of  excluding  forbidden  matter,  than  to  deny 
the  use  of  the  mails  to  those  who  are  known 
to  be  using  them  for  forbidden  objects?  If 
this  be  the  case,  the  mere  inequality  produced 
by  such  legislation  will  not  be  fatal  to  its 
validity,  according  to  the  illustrations  we  have 
given,  and  some  other  principle  of  the  Consti- 
tutioii  must  be  invoked,  in  order  to  overthrtiw 
it. 

The  application  of  the  principle  of  equality 
to  this  case  would  be,  that  Congress  have  no 
right  to  provide  these  special  mail  facilities 
for  the  innocent,  without  at  the  same  time 
conceding  them  to  notorious  and  professional 
wrongdoers,  to  whom  they  would  aflbrd  the 
most  powerful  f^^ency  for  wrongdoing,  and 
that  the  latter  must  have  the  same  use  of  the 
federal  agency  as  others,  until  accident  shall 
betray  their  abuse  of  it,  and  this  shall  be  fol- 
lowed by  judicial  conviction.  We  cannot  be- 
lieve that  the  Government  is  bound  to  such  an 
inflexible  rule  of  equality,  as  will  involve  these 
results. 

The  right  of  every  citizen  to  the  benefit  of 
the  discretionary  legislation  of  Congress  must 
be  subject  to  the  necessities  of  public  health, 
morals,  order  and  the  general  welfare,  and  the 
efficient  execution  of  the  powers  expressly 
conferred  by  the  Constitution. 

I  have,  so  far,  discussed  the  general  theory 
of  the  obligation  of  the  Government  to  legis- 
late without  discrimination.  Assuming  this 
obligation  to  exist,  however,  there  is  still  a 
difficulty  in  treating  it  as  one  enforceable  by 
the  courts. 

Let  us  take,  for  illustration,  the  franking 
privilege.  I  f  Congress  have  no  power  to  grant 
this  to  a  limited  number  of  persons,  how  is 
their  action  in  doing  so  to  be  judicially  reme- 
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died?  It  must  either  be  by  preventing  the 
favored  few  from  enjoying  the  privilege,  or  it 
must  be  by  extending  it  to  all.  Would  the 
first  be  possible?  Could  any  citisen,  not  ad- 
mitted to  the  privilege,  come  into  court  and 
have  the  Postmaster-General  enjoined  from 
transmitting  anybody's  mail  matter  under  a 
fhink,  because  the  complainant  is  debarred 
from  that  advantage?  Plainly,  such  an  at- 
tempt would  be  futile.  On  the  other  hand, 
could  he  obtain  a  mandamus  compelling  the 
Postmaster-General  to  receive  and  transmit 
his  mail  matter  free  of  charge,  because  others 
are  allowed  that  privilege?  Without  a  word 
in  the  statute  or  in  the  Constitution  to  war- 
rant it,  could  the  court  administer  such  relief 
upon  the  abstract  principle  of  equal  rights  ? 
If  so,  the  court  would  be  extending  the  law  to 
objects  not  embraced  in  it,  and  this  would  be 
legislation.  It  would  be  an  attempt  to  supply 
an  omission  in  legislation,  and  to  discharge 
for  Congress  a  supposed  duty  to  which  it  had 
been  delinquent.  All  this  is  clearly  impossi- 
ble, and  these  inquiries  show  that  this  theoreti- 
cal duty  of  Congress  to  legislate  equally  for  all, 
belongs  rather  to  the  class  of  imperfect  obli- 
gations of  which  Paley  speaks,  which  cannot 
be  enforced  because  they  are  indeterminate 
and  must  be  left  to  the  Judgment  and  con- 
science of  the  party  charged  with  them,  such 
as  the  duty  of  those  in  power  to  appoint  the 
most  worthy  to  office,  Ac,  Ac. 

Apply  these  reflections  to  the  present  case. 
The  act  of  June  8,  1872,  c,  885,  (Rev.  Stat., 
sec.  8926),  authorizes  the  Postmaster-Greneral 
to  establish  a  uniform  system  of  registration, 
but,  at  the  same  time  it  authorizes,  or  more 
correctly  speaking,  it  directs  him  to  refuse  to 
deliver  registered  letters  addressed  to  persons 
who  are  proved  to  him  to  be  engaged  in  fraud- 
ulent lotteries,  Ac.  &c.  It  is,  in  short,  an 
offer  of  this  convenience  of  registration  to  all 
persons  except  those  so  described.  Suppos- 
ing Congress  to  have  been  wrong  in  this,  and 
that  it  was  their  duty  to  extend  this  conve- 
nience indiscriminately  to  all  persons,  how  can 
the  court  so  extend  it  without  encroaching 
upon  the  legislative  ftjnctions  of  Congress? 
The  supposed  wrong  here  would  be  a  negative 
one,  and  would  consist  not  in  a  positive  en- 
croachment upon  some  rights  existing  inde- 
pendently of  this  law,  but  in  the  mere  exclu- 
sion from  the  benefits  of  the  law,  of  certain 
persons,  and  this  could  not  be  remedied  with- 
out amending  the  law  itself,  which  is  beyond 
the  power  of  the  courts. 

I  have,  so  far,  discussed  only  the  objection 
to  the  act  of  Congress,  that  it  discriminates 
between  citizen  s*who*are  ontitled  to  share  its 
benefits  equally. 


There  are,  however,  other  serious  questions 
relating  to  its  supposed  conflict  with  import- 
ant provisions  of  the  Constitution.  It  is  ar- 
gued, that  to  deny  to  a  citizen  the  benefits  of 
the  act  of  Congress,  especially  on  the  ground 
that  he  is  engaged  in  an  unlawful  occupation, 
is  puniahmeTUt  and  that  to  authorize  the  Post- 
master-Greneral to  execute  the  provisions  of 
the  law,  in  this  respect,  is  to  authorize  the  in- 
fliction of  this  punishment  mthout  due  process 
of  law,  in  defiance  of  the  guaranties  of  the 
Constitution,  and  is  equivalent  to  investing 
him  with  Judicial  power  which  can  only  be 
lodged  in  the  courts. 

The  term  "  punishment "  is  only  used  twice 
in  the  Constitution,  viz.,  in  Article  III,  which 
empowers  Congress  to  declare  the  punishment 
of  treason,  and  in  Article  VIII  of  the  Amend- 
ments, which  declares  that  excessive  bail  shall 
not  be  required  nor  excessive  fines  imposed, 
nor  cruel  and  unusual  punishmenis  inflicted. 
But  Article  V  of  the  Amendments  also  declares 
that  no  person  shall  be  deprived  of  life,  lil>erty 
or  property  witJiout  due  process  of  law. 

The  rights  to  life,  liberty  and  property  are 
not  the  creature  of  legislation  or  of  the  Con- 
stitution, but  they  are  recognised  by  the  Con- 
stitution as  rights  already  in  existence,  which 
it  seeks  to  protect  from  legislative  encroach- 
ment The  Declaration  of  Independence  as- 
serts that  men  are  endowed  by  their  Creator 
with  certain  inalienable  rights ;  that  among 
these  are  life,  liberty  and  the  pursuit  of  hap- 
piness; that  to  secure  these  rights  govern- 
ments are  instituted  among  men.  The  right 
to  liberty  and  the  pursuit  of  happiness  includes 
the  right  to  acquire  and  enjoy  property.  These 
are  the  rights  then — fundamental,  natural, 
and  antedating  all  constitutions — ^which  this 
amendment  was  designed  to  protect.  To  de- 
prive of  these  would  be  punishment,  except 
where  property  is  taken  in  the  exercise  of  the 
right  of  eminent  domain. 

But  how  far  does  this  amendment  apply  to 
mere  privileges  created  by  .legislative  author- 
ity? What  property  exists  in  these  which  a 
legislative  act  may  not  destroy?  I  do  not,  of 
course,  refer  to  rights  acquired  by  grant  of 
property,  corporate  franchises,  Ac,  for  a  con- 
sideration, which  become  vested  rights  of 
property  by  virtue  of  executed  contracts,  but 
to  mere  privileges  and  conveniences  gratuit- 
ously provided  by  Congress,  matters,  not  of 
right,  but  of  grace,  such  as  the  franking  privi- 
lege before  referred  to,  or  the  privilege 
of  sending  registered  letters,  or  money  or- 
ders, provided  for  by  this  law.  Can^anybody 
question  the  power  of  Congress  to  repeal  the 
whole  law  relating  to  registration  of  letters,  or 
to  authorize  the  Postmaster  General  to  suspend 
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or  abolish  the  system  of  registration  which  he 
was  authorized  to  establish,  in  his  discretion? 
And  if  Congress  should  repeal  the  law  on  the 
▼ery  ground  of  the  abuses  to  which  the  regis- 
tration had  been  perverted,  or  should  author- 
ise the  Postmaster  General  to  suspend  or 
abolish,  the  system,  when  he  should  think  such 
abuses  required  it,  would  the  validity  of  such 
act  be  any  more  questionable?  There  can  be 
no  doubt  of  the  power  of  Congress  in  such 
case,  because  the  act  of  Congress  is  an  act  of 
discretionary  legislation,  creating  no  vested 
contract  rights  and  essentially  repealable. 
And,  yet,  if  the  constitutional  provision  be 
applicable  to  such  a  case,  according  to  the  ar- 
gument for  complainant,  this  would  be  pun- 
ishment, without  due  process,  of  the  most  in- 
defensible kind,  because  it  would  involve  alike 
the  innocent  and  the  guilty.  If  the  repeal  of 
this  law  could  not  be  held  to  deprive  the  peo- 
ple generally  of  their  property  without  due 
process  of  law,  then  the  withdrawal  from  the 
complainant  of  the  right  to  receive  r^stered 
letters,  even  supposing  him  to  have  been  pre- 
viously entitled  to  it  under  the  law,  cannot  be 
said  to  have  such  effect  as  to  him,  unless  such 
effect  be  found  in  the  mere  fact  of  discrimina- 
tion against  him.  Whether  this  be  so  will 
depend  upon  the  question  already  discussed, 
viz.,  whether  the  complainant  has  a  constitu- 
tional fright  to  this  privilege  of  registration, 
^ply  iMscause  others  have  it.  For  if  he  has 
not,  as  we  think  has  been  sufficiently  shown, 
tiien  the  withdrawal  of  the  privilege  from  him, 
while  others  still  retain  it,  does  not  deprive 
him  of  any  property  in  the  constitutional  sense 
of  the  term. 

The  ai^ument  for  complainant  ignores  the 
distinction    between  the    punitive  and  the 
preventive  features  of  the  legislation  of  Con- 
gress on  this  subject.      Section  8894  of  the 
Kevised  Statutes  imposes  a  fine  on  any  one 
who  shall  knowingly  deposit  in  the  mail  any 
letter,  &c.,  concerning  lotteries,  gift  enter- 
prises, &c.    The  imposition  of  a  fine  would  be 
taking  the  property  of  a  party  accused,  and 
could  not  be  authorised  to  be  done  by  the 
Postmaster  Greneral,  or  otherwise  tlian  in  a 
doe  course  of  judicial  proceeding.    But  section 
5929  of  the  Revised  Statutes  authorises  that 
officer  to  direct  his  subordinates  to  refuse  the 
delivery  of  registered  letters  to  persons  en- 
gaged in  the  lottery  or  other  fraudulent  busi- 
ness, and  to  return  them  to  the  writers.    Tiiis 
is  prevention^  resorted  to  because  of  the  diffi- 
culty or  impossibility  of  detection.    Its  object 
is,  plainly,  not  to  punish^  but  to  preserve  the 
mail  from  misuse.    And  that  this  object  dis- 
tinguished it  from  a  punitive   measure,  is  a 
IHi(^)08itioii  supported  by  authority,  as  I  will 


t: 


show  presently.  Congress  might  have  pro- 
vided by  section  8894,  supra,  that  patlies 
fi^uilty  of  the  acts  mentioned  should,  after  con- 
viction, and  as  a  part  of  the  penalty,  be  ex- 
cluded forever  from  the  use  of  the  registration 
system,  and  in  a  certain  sense,  this  would  then 
be  punishment.  But  it  is  a  nan  sequitur  that 
such  exclusion  could  not  be  authorized  in  a 
different  way,  without  being  punishment. 
Whether  it  is  so  intrinsically,  in  any  consti- 
tutional sense,  depends  entirely  on  the  ques- 
tion whether  it  is  a  deprivation  of  any  right 
of  property,  as  distinct  from  the  mere  with- 
drawal of  a  gratuitous  indulgence. 

The  cases  of  Cummins  v.  The  State,  and 
Ex  parte  Garland,  4  Wall.,  277, 833,  have  been 
cited  and  relied  on.  Cummins  was  indicted 
for  teaching  and  preaching  as  a  priest  of  the 
Roman  Catholic  church,  without  taking  a  cer- 
tain expurgatory  oath,  having  reference  to  the 
late  rebellion,  prescribed  by  the  new  constitu- 
tion of  Missouri  adopted  in  1866,  which  de- 
clared persons  who  had  done  certain  acts  in- 
capable of  holding  any  office  or  acting  as 
teacher  or  professor  in  any  school  in  the  State, 
&c.  It,  in  fact,  forbade  the  accused  from  pur- 
suing his  lawful  calling,  unless  he  could  take 
this  oath,  or,  in  other  words,  if  he  had  there- 
tofore done  any  of  the  acts  in  aid  of  the  re- 
bellion enumerated  in  the  constitution.  Now 
it  is  evident  that  this  interfered  as  much 
with  his  liberty  and  property  as  if  it  had  im- 
posed imprisonment  or  a  pecuniary  penalty, 
and,  therefore,  was  punishment,  and  the  law 
imposing  it  was  held  to  be  a  bill  of  attainder, 
for  which  reasons  the  court  held  it  void. 

Justice  Field  says : 

"We  do  not  aifree  with  the  counsel  of  Missouri, 
that  to  punish  one  is  to  deprive  him  of  life,  liberty 
and  property,  and  that  to  Uke  from  hiro  anything 
less  than  these  Is  no  punishment  at  all.  The  learned 
counsel  does  not  use  these  terms— life,  liberty  and 
property— as  comprehending:  every  rl^ht  known  to 
the  law.  He  does  not  Include  under  liberty,  freedom 
from  outrage  to  the  feellni^s  as  well  as  restraints  on 
the  person.  He  does  not  Include  under  property 
those  estates  which  one  may  acquire  In  professions, 
thoucrh  they  are  often  the  source  of  the  hl^chest 
emoluments  and  honors.  The  deprivation  of  any 
rights,  civil  or  political,  previously  enjoyed,  may  06 
punishment,  the  cireunutaneei  atUnding  andihe  eauses 
of  (he  depriocUum  determining  this  fact,  DIsq  ua  1  i  flca- 
tion  from  office  may  be  punishment  as  In  cases  of 
conviction.  Disqualifloati6n  from  the  pursuits  of  a 
lawful  avocation,  or  from  positions  of  trust,  or  from 
Che  privilege  of  appearing  In  the  court9,  or  acting 
as  executor,  Ac,  may  also,  and  often  has  been, 
imposed  as  punishment. " 

And  again — 

*'  The  theory  upon  which  our  political  institu- 
tions rest  Is,  that  all  men  have  eerUIn  Inalienable 
rights— that  among  theae  are  life,  liberty  and  por- 
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suit  of  hftppineui,  and  that  In  the  pursuit  of  happi- 
neFS,  all  avocations,  all  lionors  ami  all  positions,  art* 
alil(e  open  to  every  one,  and  that  in  tht*  protection 
of  these  rij^hts  all  are  equal  before  the  law.  Any 
deprivation  or  HUhpension  of  any  of  the^  rights, 
for  past  conduct,  is  punishment,  and  can  In  no 
otherwise  be  defined." 

In  other  words,  the  Court  find  fault  with  the 
narrowness  of  counsel's  interpetration  of  the 
terms  liberty  and  property,  and  consider  them 
as  not  confined  to  mere  freedom  of  the  person 
from  restraint,  and  mere  tangible  property,  but 
as  embracing  the  right  to  pursue  all  lawful 
avocations  and  honors,  and  hold  any  depriva- 
tion of  them  as  punishment. 

The  same  views,  in  substance,  were  enunci- 
ated in  the  case  of  Ex  parte  Garland,  where 
the  question  arose  upon  the  constitutionality 
of  an  act  of  Congress,  excluding  all  persons 
from  practice  in  the  Federal  courts  who  would 
not  take  an  expurgatory  oath  that  they  had 
voluntarily  given  no  aid,  Ac,  to  persons  en- 
gaged in  armed  hostility  to  the  United  States. 
Garland  had  previously  been  admitted,  in 
1860,  to  the  Supreme  Court  of  the  United 
States.  The  Court  take  the  same  distinction 
which  I  have  asserted  between  matters  of 
right  and  those  of  mere  privilege.    They  say : 

**The  profession  of  an  attorney  and  couns««llor 
is  not  like  an  office  created  by  ad  of  Congress^  vhich 
depends  for  its  coniiwtance^  its  powers  and  its  emvlu' 
ments  upon  the  will  of  Us  creator^  and  the  profession 
of  which  may  be  bnnl»»nt*d  with  any  conditions  not 
prohibited  by  the  Constiiniion, 

*'Tlie  attorney  and  coansellor  beln^r,  by  the 
solemn  Judicial  act  of  the  court,  clothed  with  his 
office,  does  not  hold  It  as  a  matter  of  f2:race  and 
lavor.  The  right  which  it  confers  upon  him  to 
appear  for  suitors  and  to  arsrue  cases.  Is  somethlnjj: 
mf»r6  than  a  mere  iudul^nce,  revocable  at  the 
plea<iure  of  the  court,  or  at  the  command  of  the 
legislature.  It  Is  a  rights  of  which  he  can  only  be 
deprived  by  the  Judgment  of  the  court,  for  moral 
or  professional  delinquency." 

The  difiTerence  between  the  majority  and  the 
minority  was  on  this  question,  and  is  thus  ex- 
pressed in  the  dissenting  opinion : 

**  The  right  to  practice  law  In  the  courts  as  a 
profeisslon.  Is  a  privilege  granted  by  the  law^  nn<}er 
such  llmltAtionsand  conditions  in  eacli  State  or  gov- 
ernment a«  the  ]aw-mal(lng  powers  may  prescribe. 
It  is  a  primlege^  not  an  obsoluU  righJiy 

The  distinction  between  absolute  rights  and 
mere  legislative  privileges,  which  I  have 
dwelt  upon,  is  still  more  strongly  brought  oat 
in  other  cases. 

The  constitution  of  Maryland  of  1864.  re- 
stricted the  right  of  suffrage  in  that  State  as 
it  had  previously  existed,  and  disqualified 
from  voting  all  persons  who  had  given  aid  or 
support  to  the  rebellion,  and  required  the  offl< 
ceiw  of  r^totration  oareAiIly  to  exclude  all 


persons  so  disqualified  from  voting  or  being 
registered.  No  one  was  to  vote  unless  regis- 
tered, and  unless  he  would  take  an  oath  that 
he  had  not  given  aid,  &c.,  but  even  this  oath 
was  not  to  be  conclusive  evidence  of  his  right 
to  vote.  The  officers  of  registration  were  In 
effect  made  the  Judges  to  determine  the  citi- 
zen's right  to  the  exercise  of  the  elective  fran- 
chise. 

In  the  case  of  Anderson  v.  Baker  et  al.,  25 
Md.  R.,  581,  the  petitioner  applied  in  the  Cir- 
cuit Court  of  Montgomery  county,  Maryland, 
for  a  mandamus  to  compel  the  officers  of  reg- 
istration to  register  his  name  on  the  column 
of  legal  voters  in  his  county.  The  petition 
being  dismissed,  an  appeal  was  taken  to  the 
court  of  appeals.  The  new  constitution  was 
assailed  in  respect  to  this  provision,  on  the 
ground  that  the  right  of  suffrage  is  property 
and  an  inalienable  right,  that  to  deprive  the 
citizen  of  it  is  pnnishmerU^  and  when  it  is  for 
past  acts  it  is  ex  post  facto  punishment,  and 
the  constitution,  in  the  provisions  in  question, 
is  t)oth  a  bill  of  attainder  and  an  ex  post  facto 
law. 

But  the  court,  with  one  dissenting  opinion, 
controvert  those  positions,  and  show  ^Hhat  the 
subject  of  suffrage  is  exclusively  within  Uie 
control  of  the  State,  is  given  to  or  witJiheld 
from  persons  at  the  will  of  the  State;  that 
there  is  no  State  in  which  all  persons  enjoy 
it,  and  it  is  not  a  natural,  inalienable  right,  and 
it  may  be  enlarged  or  contracted  at  the  pleas- 
ure of  the  State.  If  it  can  be  done  without  re- 
gard  to  the  conduct  of  the  citizen,  certainly  noth- 
ing done  by  him  could  subject  the  power  to  lim- 
itation. The  objtct  and  intention  of  the  law 
determines  whether  it  is  merely  preventive  or 
punitive.  Being  the  former,  tJiough  accompa- 
nied by  the  witMrawal  of  privileges  previously 
enjoyed,  it  is  not  necessarily  the  latter.  The 
political  power  of  the  Stale,  its  preventive  means, 
are  7iot  to  be  confounded  with  the  assumption 
of  judicial  powers  by  a  convetUion  or  legisla- 
ture:' 

This  case  goes  further  than  is  necessary  for 
the  present  case*,  because  the  constitution  in 
question  withdrew  certain  privileges  from 
parties  in  consequence  of  past  conduct,  and 
at  least  provoked  attack  as  in  conflict  with 
the  ex  post  facto  prohibition  of  the  Constitu- 
tion of  the  United  States,  but  it  is  valuable 
as  showing  the  difference  between  fundamen- 
tal rights  and  those  created  by  and  changea- 
ble by  positive  law ;  and  as  showing  that  the 
exercise  of  discretionary  power  in  this  direc- 
tion for  preventive  purposes  is  not  to  be  con- 
founded with  punishment,  or  to  be  condemned 
on  the  mere  ground  of  its  diaoriBUiflUiog  and 
unequal  op^nitloti* 
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In  the  case  of  Blair  v.  Ridgely,  4  Missouri, 
6S,  the  same  qnestion  was  presented,  and  the 
distinction  I  have  above  taken  was  sustained. 
The  court  say : 

'•The  doctrine  of  the  Supreme  Court  of  the 
United  States  in  the  Ciiminiii&  cape,  proceeds  on 
the  iilea  that  a  rl^ht  to  pnrs^ue  a  calling;  or  profes- 
sion, Is  a  natural  and  inalienable  rl^ht,  and  tliat  a 
law  precindin^  a  person  from  pursnlnt;  his  calling 
or  profession,  on  account  of  pist  conduct,  is  Inflict- 
ing a  penalty,  and  tlierefore  void.  There  are  cer- 
tain rlf^hts  wliicli  inliero  in  and  attach  to  a  pers  >n, 
•nd  of  wliich  he  cannot  be  deprived,  except  by 
forfeiture  for  crime,  wliereof  lie  must  be  first  con- 
Yicte<1  by  due  process  of  law.  These  are  termed 
material  or  absolute  rights.'* 

Blackstone  says : 

**  By  the  absohir^  rijrhts  of  individuals,  we  mean 
tho^  which  are  so  In  their  primary  and  strictest 
tense,  and  wliich  would  belons;  to  persons  merely 
in  a  state  of  nature,  and  which  every  man  would 
be  entitled  to  enjoy,  whether  out  of  society  or  In 
it.  These  rit^hts  may  be  arranged  under  the  fol- 
lowinjT  heads  : 

1.  Tlie  Hjfht  of  personal  security.  2.  The  right 
to  personal  liberty.  3.  The  right  to  acquire  and 
enjoy  property. 

.»  ♦  ♦  ♦  The  rijrht,  then,  to  life,  liberty  and 
private  property  is  natural,  absolute  and  vested, 
and  belong^)  as  well  to  the  individual  in  a  State  un- 
connected with  society,  as  in  tlie  most  carefully 
fruanled  and  widl  arranircd  system  of  government. 
He  cannot  be  deprived  of  life  witltout  due  process 
of  law.  He  can  be  restrained  of  his  liberty  only 
by  the  same  means;  and  Ids  right  to  acquire  and 
enjoy  propw^rtv*  reap  the  fruits  and  earnings  of  Id:* 
own  induf^try,  should  be  fidly  guarantied  and  pro- 
tected. A  man  may  be  said  to  have  a  special  pro- 
perty In  the  profession  or  calling  by  which  means 
be  makes  Ills  support,  and  that  he  can  be  deprived 
of  it.only  in  the  usual  manner  and  according  to 
the  common  forms  of  law.  ♦  ♦  ♦  B„t  {^  ()]p 
right  to  vote  or  exercise  the  elective  franchise  a 
a  rights  either  natural,  absolute  or  vested?*' i&c. 

And  then  the  court  proceed  to  show  that  it 
is  not,  and  is  therefore,  not  protected  by  the 
provisions  of  the  Constitution, 

It  is  proper  to  add  that  in  the  case  of  Green- 
way  V.  Shumway,  89  N.  Y.,  418,  a  majority  of 
the  Court  of  Appeals  of  New  York — four  out 
of  seven — held  a  law  of  New  York  unconstitu- 
tional, which  exacted  an  expurgatory  oath, 
similar  to  that  described  in  the  preceding 
cases,  of  persons  offering  to  vote  for  members 
of  a  constitntional  convention. 

Two  of  the  majority,  however,  considered 
the  law  to  be  in  conflict  only  with  the  consti- 
tution of  New  York,  and  two  only  considered 
it  to  be  in  conflict  with  the  Constitution  of  the 
United  States,  and  to  fall  within  the  ruling  in 
the  cases  of  Cummins  v.  The  State  and  Ex 
parte  Garland,  while  three  held  the  same 
opinions  as  the  Maryland  and  Missouri  courts. 

The  distinction,  then,  between  fundamental 
rights  pnotected  by  the  Constitution  from  leg- 


islative interference,  and  mere  temporary 
privileges  created  by  legislation,  being  snfft* 
ciently  established,  there  can  be  no  doubt 
that  the  rights  claimed  by  this  case  fall  with-' 
in  the  latter  class  of  rights. 

But  it  is  said  that  the  sending  back  of  re- 
gistered letters  to  the  writers  is  depriving  the 
complainant  of  his  property  in  those  addressed 
to  him.  This  objection  assumes  the  very 
question  in  dispute. 

It  is  certain  that  the  mode  of  transferring 
property  is  regulated  by  positive  enactment. 
Congress  may  declare  the  effect  of  depositing 
letters  in  the  mail,  in  this  respect,  and  deter- 
mine whether  that  act  shall  operate  to  trans- 
fer property  to  the  party  addressed,  or  at  what 
stage  of  transmission  this  eflect  shall  take 
place.  They  have,  in  effect,  determined  this 
by  the  legislation  under  consideration.  While 
they  undertake  to  convey  letters  through  the 
ordinary  mail  for  the  benefit  of  the  party  ad- 
dressed, they  declare  in  this  law,  that  no  right 
shall  accrue  to  him  to  registered  letters,  under 
certain  conditions,  but  that  the  right  shall  re- 
main in  the  writers  and  the  letter  shall  be  re- 
turned to  them.  And  this  is  evidently  done 
in  the  interest  of  the  writers,  and  to  protect 
them  from  being  defrauded  of  their  money. 
They  refuse  to  deliver  registered  letters  to 
certain  parties.  If  the  postmaster  refused  to 
allow  them  to  be  deposited  in  the  mail  at  all, 
it  could  not  be  pretended  that  the  party  ad- 
dressed is  deprived  of  his  property.  But  if 
letters  are  deposited  under  the  known  condi- 
tion prescribed  by  law,  that  in  certain  contin- 
gencies they  are  not  to  be  delivered,  but  to  be 
returned  to  the  writers,  and  so  put  in  the  same 
condition  as  if  they  had  not  been  deposited, 
is  not  the  effect  precisely  the  same? 

The  term  "due  process  of  law"  in  the  Con- 
stitution, received  some  consideration  from 
the  Supreme  Court  of  the  United  States,  in 
the  case  of  Murray's  Lessee  et  al.  v.  Hoboken 
Land  and  Improvement  Co.,  18  How.,  272. 

It  was  there  held  that  in  order  to  ascertain 
whether  any  process  exacted  by  Congress  is 
due  process,  in  the  constitutional  sense,  we 
must  first  examine  the  Constitution  itself,  to 
see  whether  it  be  in  conflict  with  any  of  its 
provisions,  and  if  it  be  not,  we  must  look  to 
those  .settled  usages  and  modes  of  proceeding 
existing  in  the  common  and  statute  law  of 
England,  before  the  emigration  of  our  ances- 
tors, and  shown  to  be  not  nnsuited  to  their 
civil  and  political  condition  by  having  been 
acted  on  by  them  after  the  settlement  of  this 
country.  And  the  court  proceed  to  show  that 
due  process  does  not  necessarily  require  a 
Judicial  proceeding,  and  that  a  proceeding  au* 
thorised  by  aotof  Congsesa  of  18i0»  whereby, 
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upon  the  auditing  of  the  accounts  of  a  collec- 
tor of  customs  by  the  Ist  Auditor  of  the  Treas- 
ury, and  the  ascertainment  of  a  balance  to  be 
due  from  him  to  the  United  States,  a  distress 
warrant  issued  by  the  solicitor,  in  pursuance 
of  which  his  land  was  sold,  without  any  action 
at  law  or  judgment,  was  due  process  of  law, 
because  it  had  a  precedent  on  the  proceeding 
for  recovery  of  debts  due  the  Crown  in  Eng- 
land and  similar  proceedings  in  the  States. 
They  further  show  that  though  due  process  of 
law  generally  implies  and  includes  actor,  reus, 
judex,  regular  allegations,  opportunity  to  an- 
swer and  a  trial  according  to  some  settled 
course  of  judicial  proceedings,  yet  this  is  not 
universally  true,  but  process  may  issue,  final 
in  its  character,  against  the  property  of  debtors 
to  the  public,  in  the  shape  of  distress  warrants, 
&c.,  without  judicial  proceedings. 

But  the  terms  due  process  of  law  as  em- 
ployed in  the  Constitution,  apply  only  to  the 
fundamental  rights  referred  to  in  that  instil- 
ment and  are  inapplicable  to  mere  privileges 
of  legislative  creation.  As  to  these,  the  law 
of  England  furnishes  no  precedent,  but  the 
law  of  their  creation  determines  the  terms 
and  conditions  of  their  enjoyment  and  by 
what  process  they  shall  terminate. 

The  objection  that  the  statute  under  consid- 
eration attempts  to  clothe  the  Postmaster- 
General  with  judicial  power  is  mainly  founded 
upon  the  assumption,  which  we  consider  erro- 
neous, that  his  action  in  pursuance  of  it  is 
virtually  a  trial  of  itnd  a  penal  judgment 
against  the  party  affected  by  it.  But  if  it  be 
not  so,  as  has  been  shown,  there  is  no  ground 
for  the  objection.  There  is  probably  not  an 
important  office  in  the  Executive  departments 
in  which  it  is  not  necessary  to  exercise  judg- 
ment in  such  manner  as  to  affect  private  in- 
terests in  carrying  the  laws  into  effect,  and 
yet  that  this  is  the  exercise  of  the  judicial 
power  of  the  United  States,  which  belongs 
only  to  its  courts,  has  not  been  pretended. 

Thus,  in  the  above  case  of  Murray's  Lessee 
et  al.  V.  HobokenLand  and  Improvement  Co., 
the  Supreme  Court  say : 

'^  That  the  auditing  of  the  accounts  of  a  receiver 
of,  public  moneys  may  be,  in  an  enlar^^ed  tense,  a 
judicial  act,  must  be  admitted.  So  are  all  those 
admlnistnitWes  dtUles  the  performance  of  which 
involves  an  Inquiry  into  the  existence  of  Aicts  and 
the  application  to  them  of  the  rules  of  law.  In 
tilts  sense,  the  act  of  the  President  In  calling  out 
out  tlie  militia,  under  the  act  of  1795  (12  Wheat., 
19),  or  of  a  commissioner  who  makes  a  certificate 
for  the  extradition  of  a  criminal,  under  a  treaty, 
Isjudlctal.  But  it  is  not  suflklent  to  brinf:  such 
matter  under  the  htdieial  power,  that  they  involvir 
tlie  exercise  of  Judicment  upon  law  and  fact,  U.  8. 
V.  Ferreira,  14  How.,  40.'* 

The  law  of  patents  furnishes  another  illos* 


tration  of  this.  Congress  has  power  to  secure 
to  inventors,  for  limited  times,  the  exclusive 
right  to  their  discoveries,  and  they  have  un- 
dertaken to  do  so  by  various  laws.  But  the 
questions  whether  a  patent  shall  issue  for  an 
invention  claimed,  or  to  which  of  competing 
claimants,  and  whether  it  shall  be  extended 
after  its  expiration,  are  questions  determined 
by  other  officers  than  the  courts  of  the  United 
States,  and  often  after  much  controversy  and 
upon  laborious  investigation  of  evidence  and 
involving  great  interests,  and  yet  it  was  never 
whispered  that  this  was  the  exercise  of  the 
judicial  power  of  the  United  States. 

The  Land  Office  and  all  the  bnreans  in  the 
Treasury  and  Interior  Departments  are  thea- 
tre of  gua^i  judicial  hearing  and  determination. 
And  so,  in  order  properly  to  execute  the  law 
under  consideration,  the  Postmaster-Grcneral 
must  decide  to  what  persons  the  law  applies, 
and  whose  letters  it  directs  him  not  to  deliver, 
and  this  is  the  exercise  of  administrative  judg- 
ment and  not  judicial  power. 

On  the  who!e,  the  court  are  of  opinion  that 
the  act  of  Congress  complained  of  is  Consti- 
tntional,  that  the  order  of  the  Postmaster- 
General  is  in  conformity  with  the  law,  and, 
consequently,  that  the  bill  presents  no  proper 
case  for  tbe  interposition  of  the  court  and 
ioDLust  be  dismissed. 


€}rtiiitiial  Proe«ttdar«. 

State  v.  Hoyt. 

Supreme  Court  of  Errors  of  Connecticut.  1869. 
46  Conn. 

1.  Murder  :  Actual  malice  ;  inference, — Murder  by 
any  kind  of  wilful,  deliberate  and  premeditated 
killing}:,  is,  by  stature,  made  murder  In  the  first 
decree.  Actual  malice  Is  essential  to  thl^  defcree 
of  murder,  but  It  will  be  Inferred  from  the  wilful, 
deliberate  and  premeditated  character  of  the  act. 

2.  Ibid:  Threats  at  remote  period;  admissibUity ; 
weight. — Remoteness  of  the  time  upon  which  a 
threat  a^z^ainst  life  was  made  may  affect  the  weight 
to  be  ^Iven  such  a  declaration,  but  does  not  affect 
Its  competency  as  evidence. 

3.  Criminal  law  :  Insanity  as  a  defence  ;  burden  of 
proo/*.— Proof  of  the  insanity  of  the  person  ac- 
cused of  crime  Is  wholly  a  matter  of  defence,  and 
the  burden  of  provin^it  rests  upon  tlie  accused. 

4.  Ibid:  Sentencing  prisoner  before  deciding  motion 
for  a  new  trial.-^lt  is  not  error  for  the  trial  court 
to  pronounce  sentence  of  death  upon  a  conviction 
of  murder,  before  determining  a  motion  for  a  new 
trial  filed  prior  to  sentence. 

Indictment  for  murder  in  the  first  degree, 
and  verdict  of  guilty.  On  motion  for  new 
trial. 

Pardee,  J.,  in  delivering  the  opinion  of  the 
court,  said:  The  statute  pro>'ide8  that  '*all 
mnrder  perpetrated  by  means  of  poison,  or  by 
lying  in  wait,  or  by  any  other^kiiid  of  wilflil. 
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deliberate  and  premeditated  killing  *  * 
shall  be  murder  in  the  first  degree."  Under 
this  classification  actual  express  malice  must 
be  proved  in  order  to  constitute  murder  in  the 
first  degree.  The  proof  may  be  by  direct 
testimbny  as  to  the  repeated  declarations  of 
the  accused  that  he  entertained  the  intent  and 
would  carry  it  into  execution,  or  it  may  be 
that  equally  satisfactory  and  convincing  proof 
may  be  found  in  acts  of  preparatnon  with  de- 
liberation, in  coolness,  in  execution  and  in 
subsequent  declarations. 

Counsel  for  the  accused  requested  the  court 
to  charge  that  malice  could  not  be  implied 
from  the  killing  alone.  The  court  charged 
that  "  if  a  wilful,  deliberate  and  premeditated 
killing  is  proved,  the  law  will  imply  malice." 
This  was  in  effect  to  say  that  if  the  proof  sat- 
isfied each  juror  beyond  a  reasonable  doubt 
that  it  had  been  the  deliberate  will  and  intent 
of  the  accused  to  take  the  life  of  his  victim, 
they  would  have  legal  ground  for  a  verdict  of 
murder  in  the  first  degree.  This  furnishes 
Uie  accused  no  ground  for  complaint. 

As  tending  to  prove  malice  on  the  part  of 
the  accused  towards  his  victim  at  the  time  of 
the  homicide,  the  State  offered  evidence  tend- 
ing to  prove  that  thirteen  years  since  he  had 
said  that  **  he  would  like  to  put  a  ball  through 
his  father's  heart  if  he  thought  it  would  pene- 
trate, but  his  heart  was  so  much  harder  than 
the  ball  that  he  thought  it  would  not  penetrate 
it"  This  was  received  against  the  objection 
that  it  was  too  remote  in  time,  and  was  fol- 
lowed by  evidence  as  to  threats  made  one, 
three  and  four  years  since.  The  objection 
does  not  properly  go  to  the  admission,  but 
to  the  weight  of  Uie  testimony.  No  rule 
of  limitations  runs  against  evidence  as  to 
^lice  in  such  cases.  Jurors  are  presumed 
to  know,  and  the  court  from  abundant  caution 
will  remind  them,  that  with  time  hatred  and 
revenge  usually  die  out  of  the  heart ;  that  a 
threat  unrepeated  and  unexecuted  for  thirteen 
years  probably  comes  at  last  to  represent  a 
passion  of  little  strength ;  that  a  threat  re- 
peated from  time  to  time  during  as  many 
jears  and  at  last  fully  executed,  may  repre- 
sent a  passion  of  great  strength. 

The  accused  introduced  a  witness,  an  expert, 
upon  the  point  of  insanity,  and  the  court  per- 
mitted an  expert  to  testify  upon  the  same 
subject  in  behalf  of  the  State  by  way  of  rebut- 
tal. The  accused  complains  of  this,  and  urges 
that  the  State  should  have  introduced  this 
evidence  in  chief.  The  complaint  is  without 
foundation.  The  law  presumes  every  person 
of  mature  years  to  be  of  sound  mind  and 
and  competent  to  conmiit  crime.  If  the  de- 
hDce  be  insanity,  it  is  to  be  proved  substan*] 


tially  as  an  independent  fact,  and  the  burden 
of  proof  is  on  the  accused.  Upon  this  issue 
he  goes  forward  and  the  State  rebute. 

In  his  motion  in  error  the  accused  specially 
assigns  as  error  that  the  court  pronounce  sen- 
tence of  death  upon  him  before  ruling  and 
passing  upon  the  written  motion  for  a  new 
trial  which  he  had  presented.  There  is  no 
error  is  this.  By  our  practice  the  judgment 
is  not  necessarily  suspended  by  the  present- 
ment of  a  motion  for  a  new  trial.  Usually 
final  judgment  is  rendered  and  afterwards  the 
motion  is  allowed.  The  statute,  in  forbidding 
the  infiiction  of  capital  punishment  within 
twelve  months  after  conviction,  stays  the  exe- 
cution in  this  case.  New  tried  not  cuivised. 
The  Reporter  (Boston)  Feb.  18,  1880. 


Variance:  Murder;  idem  eondns;  verbal 
mistakee  as  to  name  of  person  killed. — The 
variation  in  an  indictment  for  murder  between 
"  Whiteman  "  and  "  Whitman,"  in  the  name 
of  the  person  killed,  held,  immaterial.  It  is 
enough  to  state  a  party  injured,  or  any  person 
except  the  defendant,  by  his  Christian  name 
and  surname.  Wheat.  Am.  Cr.  Law,  §  250. 
A  description  of  a  person,  in  legal  proceed- 
ings, by  the  name  acquired  by  reputation,  has 
been  held  sufficient.  Id.,  §  257.  <*If  the 
name  in  the  indictment  be  spelled  differently 
from  the  real  and  usual  mode  of  spelling  it, 
but  be  idem  sonans  with  it,  and  whether  it  be 
idem  sonans  seems  to  be  a  question  to  be  left 
to  the  jury,  it  will  be  sufficient,  otherwise  not." 
Arch.  Cr.  Pr.  &  Plead.,  -80.  In  determining  the 
question  of  idem  sonans  the  following,  in  Word 
V.  State,  28  Ala.,  58,  is  applicable:  **The 
books  abound  in  hair-breadth  distinctions,  but 
we  apprehend  the  true  rule  to  be,  that  if  the 
names  be  sounded  alike,  without  doing  vio- 
lence to  the  power  of  the  letters  found  in  the 
variant  orthography,  then  the  variance  is  im- 
material." The  following,  among  many  others 
found  in  the  books,  are  held  to  be  idem  sonans : 
Blackenship  and  Blankenship,  Mclnnis  and 
McGinnis,  Edmindson  and  Edmundson,  De- 
cedence  and  Dicedence,  Conly  and  Conolly. 
In  Graham  v.  Walker,  10  Ala.,  879,  it  was 
said  Usrey  and  Usery  are  idem  sonans.  "  The 
law  does  not  take  notice  of  orthograph,  there- 
fore, if  the  name  is  misspelled,  no  harm  to  the 
prosecution  can  come  Arom  this,  provided  the 
name,  as  written  in  the  indictment,  is  idem 
sonans,  as  the  books  express  it,  with  the  true 
name.  It  is  sometimes  a  nice  matter  to  de- 
termine when  the  names  are  of  the  same 
sound,  and  the  courte  do  not,  in  this  matter, 
hold  the  rule  of  identity  with  a  strict  hand." 
1  Blah.  Cr.  Fro.,  §  688.    ''  If  two  names  are, 
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in  original  derivation,  the  same,  and  are  taken 
promiscuously  in  common  use,  though  they 
differ  in  sound,  there  is  no  variance."  Id.,  § 
689.  Texas  Court  of  Appeals,  December  19, 
1879.  Henry  v.  State  of  Texas.  Opinion  by 
Winkler,  J. 


Form  and  Sabstaneo. 


The  verdict  of  the  jury  in  the  case  of  Shillito 
V.  Shillito  and  Hirst — that  the  co-respondent 
had  been  guilty  of  adultery  with  the  respond- 
ent, but  that  the  respondent  had  not  been 
guilty  of  adultery  with  the  co-respondent — 
has  naturally  given  rise  to  some  discussion. 
Mr.  Justice  Hannen  went  so  far  as  to  say  that 
such  a  verdict  was  not  *  illogical  or  wrong. ' 
The  verdict  was  no  doubt,  right  in  the  sense 
that  it  did  substantial  justice  on  Hirst,  the  co- 
respondent ;  but  it  can  hardly  be  said  to  be 
logical.  The  verdict  is  impossible  in  rerum 
ncUiira,  and  yet  it  i3  undoubtedly  good  in  law; 
This  paradox  is  not  the  result  of  any  peculiar- 
ity in  the  English  law  of  evidence ;  but  rather 
of  the  law  of  admissions,  common  to  all 
systems,  combined  with  a  peculiar  state  of 
circumstances.  Hirst  had  undoubtedly,  and 
in  writing,  admitted  himself  guilty ;  but,  when 
called  as  a  witness,  he  deposed  that  be  was 
not  guilty.  His  evidence  in  the  cause,  there- 
fore, was  evidence  in  Mrs.  Shillito's  favour, 
and  it  was  only  his  evidence  on  oath  in  the 
cause  which  could  affect  her.  The  peculiar 
circumstance  of  Hirst  denying  the  truth  of  his 
own  reiterated  statement  in  writing  constituted 
the  very  exceptional  facts.of  the  case.  With 
regard  to  the  othher  element  in  the  case,  the 
law  allows  an  admission  to  be  taken  as  truth 
against  the  person  admitting,  even  though  he 
may  depose  to  the  contrary  on  oath.  If  a  jury 
has  no  evidence  of  a  fact  but  the  admission 
of  the  person  against  whom  it  is  used,  and 
that  person  goes  into  the  witness-box  and  de- 
nies the  fact,  it  may  be  a  question  whether 
they  could  find  by  their  verdict  that  the  fact 
was  established.  As  a  matter  of  law  they 
probably  could,  even  in  that  case ;  but  un- 
doubtedly they  could  if  there  was,  as  in  the 
case  in  question,  some  independent  evidence 
in  support  of  the  admission.  The  jury  thought 
this  independent  evidence  not  strong  enough 
to  convict  the  respondent,  even  when  coupled 
with  an  admission,  or  half  admission,  of  her 
own.  Those  who  are  conversant  with  the 
practice  in  divorce,  when  they  read  the  evi- 
dence, will  pronounce  the  jury  to  have  been 
right  on  this  point.  The  admission  of  the  wife 
is  seldom  considered  sufficient  unless  ac- 
companied by  pretty  satisfactory  objective 
proof  in  cases  where,  the  wife  denies  on  oath 


the  truth  of  the  admission.    The  jury  were 
warned  that  they  must  not  use  the  admissions 
of  Hirst  against  Mrs.  Shillito,  and  so  they 
found  in  the  respondent's  favour.    They,  how- 
ever, were  reluctant  to  let  Hirst  off.    It  was 
true  that  they  were  not  satisfied  there^had 
I  been  adultery,  but  Hirst  had  said  there  had ; 
I  they  were  indignant  with  him,  and  so  they 
I  held  him  to  his  word. 

The  verdict  cannot  be  justified  logically, 
because  the  jury  assert,  in  the  same  breath, 
that  a  thing  was,  and  was  not.  It  can  only 
be  justified  as  a  finding  that  they  were  not 
satisfied  that  adultery  had  been  committed ; 
but  they  wished  Hirst  to  be  punished  as  if  it 
had.  They,  in  fact,  argued  that  Hirst  was 
either  an  adulterer  or  a  gross  libeller ;  and,  in 
either  view,  ought  to  pay  IfiOOL  So  far  as 
the  co-respondent  was  concerned,  substantial 
justice  was  done.  The  diflSculty  of  the  situ- 
ation is  as  regards  the  petitioner,  in  whose 
case  such  a  verdict  is  returned.  The  jury  say 
that  his  wife  is  faithful,  and  yet  they  give  him 
1,000L  as  if  she  had  been  faithless.  Is  he  to 
take  her  back  to  his  bosom?  If  so,  can  he  ac- 
cept the  1,000/.?  The  dilemma  can  only  be 
solved  by  resorting  to  the  analysis  of  the  ver- 
dict to  which  we  have  subjected  it.  He  must 
assume  that  his  wife  is  innocent ;  but  that  she 
has  been  grossly  libelled,  and  both  he  and  she 
injured  by  the  co-respondent.  In  that  view 
he  may  take  his  wife,  and  his  damages  too ; 
but  it  is  a  view  which  assumes  that  the  jury 
gave  damages  for  libel  when  they  .were  not 
entitled  to  do  so.  Still,  what  they  did,  they 
did  strictly  according  to  legal  form ;  and,  so 
long  as  they  did  justice  too,  not  much  fault 
can  be  'found.  The  case  is  one  of  those  in 
which  form  and  substance  run  in  different 
grooves,  but  arrive  at  the  same  end.  The 
form  cannot  be  justified  to  the  strict  reasoner ; 
but,  so  long  as  it  surrounds  and  conducts  the 
substance,  it  need  not  be  too  critically  scni- 
tinised. — London  Law  Journal, 


I««ff  Aey— Wh«B  a  Chary*  on  K«al  Estate. 

Each  case  which  involves  judicial  construc- 
tion, presenting  its  peculiar  facts,  must  be 
controlled  by  the  general  statement  that  the 
testator's  intention  clearly  expressed,  or  nec- 
essarily implied,  must  be  carried  out.  Lupton 
V.  Lupton,  2  Johns.  R„  614,  recognizes  that 
principle,  although,  under  the  facts  of  that 
case,  the  legacy  was  held  not  to  be  a  charge. 

That  case — a  leading  authority — ^involved 
principally  the  construction  and  effect  of  the 
residuary  clause  of  the  will.  I  do  not  regard 
it  as  adverse  to  the  result  reached  in  the  case 
now  under  consideration.    The  following  au- 
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tborities  justify  the  holding  of  the  testator's 
real  estate,  ander  the  facts  and  ciicumstances 
of  this  case,  as  charged  with  the  payment  of 
the  legacy  in  question :  Shultey  y.  Johnson, 
S8  Barb,  80 ;  Roman  Catholic  Church  v.  Wacb- 
ter,  42  Barb.,  43 ;  Groddard  v.  Pomeroy,  86 
Barb.,  546,  cited  with  approval  by  Folger,  J., 
in  Bevan  v.  Cooper,  72  N.  Y.,  317;  Reagan 
▼.Allen,  7  Hun.,  537 ;  Hoyt  v.  Hoyt,  17  Hun., 
197 ;  Weld  v.  Strong,  54  How.,  138 ;  and  the 
recent  case  In  re  Bellis'  Trusts,  5  Chancery 
Division,  504,  s.  c,  22  Eng.  R.,  254,  is  in  ac- 
cord with  previous  English  decisions,  and  sup- 
ports the  construction  given  here. 

It  is  supposed  that  Myers  v.  Ed(fy,  47  Barb. 
R.,  781,  is  the  other  way.  The  conclusion 
reacbed  in  that  case  was  in  the  end  based 
upon  "the  extrinsic  circumstances"  which 
led  to  a  modification  of  the  previous  judg- 
ment 

Mr.  Moak,  in  his  note  to  Pearson  v.  Holli- 
well,  10  Eng.  R.,  781,  784,  points  out  the  dis- 
tinguishing  features  of  Myers  v.  Eddy,  and 
says  "  this  case  was  rightly  decided  on  the 
grounds  stated  by  Potter,  J.,  in  the  latter  part 
of  bis  opinion,  the  surrounding  circumstances 
clearly  indicating  the  testator's  intention  not 
to  charge  his  real  estate." 

There  must  be  Judgment  in  this  case  declar- 
ing the  legacy  in  question  chargeable  upon  and 
payable  out  of  the  real  estate  of  the  testator. 
[N.  Y.  Sup.  Ct.  Special  Term,  Feb.,  1880. 
--The  DaUy  {N.   F.)  Register,  Feb.  21,  1880. 


Jnnd  giipartm^nt- 


Mallc«.V«t  lHi»ll«4  firmn  ITm  of  D«iidl j  W«ap«iB« 

Upon  the  trial  of  an  indictment  for  murder 
there  was  evidence  from  which  the  Jury  might 
have  concluded  that  the  killing  was  done  in 
justifiable  self-defence,  or  in  the  sudden  heat 
of  passion.  The  Judge  charged  that  '*  malice 
is  implied  by  law  from  the  deliberate  and  un- 
necessary use  of  a  deadly  weapon."  Held, 
error  under  the  circumstances.  "Whenever 
in  case  of  charge  of  homicide  there  is  evidence 
before  the  Jury  from  which  they  might  con- 
clnde  that  the  killing  was  done  in  necessary 
self-defence,  or  in  the  sudden  heat  of  passion, 
BQcb  an  instruction  may  be  fatally  misleading ; 
if  in  the  entire  absence  of  evidence  from  which 
the  Jury  might  acquit  on  the  ground  of  self- 
defence,  or  find  a  verdict  of  manslaughter,  a 
similar  instruction  should  be  given,  this  court 
might  not  feel  justified  in  reversing  the  Judg- 
ment of  the  lower  court  for  that  reason  alone, 
because  the  instruction  was  not  prejudicial. 
Tet  it  is  salf  to  say  that  it  can  never  serve 
to  enlighten  the  jury,  and  ought  in  every  case 
to  be  omitted."  IKentucky  Ct.  of  App.,  Dec, 
1878.  Harris  v.  Commonwealth.  Opinion  by 
Hines,  J.—N.  Y.  Legal  Nmos.] 


Furnkhed  by  W^iLLis  Dbuhmokd,  Jr. 
mtmtm  S«l«etl€nM. 

Frederick  Dersch  v.  The  California  and 
Oregon  Railroad  Company. 

Dspartbisntof  the  Interior, 
Washington,  February  24^  1880. 

Sm :  I  have  considered  the  case  of  Frede- 
rick Dersch  V.  The  California  and  Oregon 
Railroad  Company,  involving  the  S.  E.  I  of 
N.  W.  J,  S.  W.  Jof  N.  E.  J,  N.  W  Jof  S.E.  J, 
and  N.  E.  J  of  S.  W.  J  of  section  1,  town.  80 
N.,  range  8  W.,  M.  D.  M.,  Shasta,  California. 

The  first  important  question  to  be  deter- 
mined in  the  case  is  the  status  of  the  land  at 
the  date  of  the  grant  to  the  railroad  company 
July  25,  1866,  and  at  the  date  of  the  identifi- 
cation of  the  land  granted,  or  definite  location 
of  the  road,  September  13,  1867. 

The  township  plat  of  survey  was  approved 
January  19,  1856. 

There  was  no  homestead  or  pre-emption 
claim  to  the  tract  September  18,  1867,  and  it 
passed  to  the  company  under  the  grant  unless 
it  was  otherwise  excepted  therefh)m. 

The  evidence  shows  that  it  was  selected  by 
the  State  of  California  as  indemnity  school 
land  in  1862.  Said  selection,  however,  was 
void,  as  the  land  in  lieu  of  which  it  was  se- 
lected was  ascertained  to  be  in  place. 

The  evidence,  also,  shows  that  Frederick 
Dersch  purchased  the  same  in  good  faith  from 
the  State  of  California,  and  completed  the 
payment  therefor  prior  to  July  28,  1866. 

It  is  claimed  that  the  land  was  confirmed  to 
the  State  by  the  act  of  July  28,  1866.  Said 
selection  was  filed  in  the  local  office  in  June, 
1871,  and  it  is  alleged  by  counsel  for  the 
railroad  company,  that  said  notice  was  not 
required  by  the  act,  as  it  was  not  filed  imme- 
diately after  the  passage  of  Ihe  act  of  1866, 
hence  that  said  tract  was  not  confirmed. 

Toland  v.  Mandell,  88  Cal.,  80,  and  HufiTv. 
Doyle,  8  Otto,  558,  are  cited  in  support  of 
this  proposition. 

A  careful  examination  of  the  act,  and  of  the 
above-mentioned  authorities,  will  not,  in  my 
opinion,  Justify  this  conclusion. 

In  Toland  v.  Mandell,  the  Supreme  Court 
of  California  in  discussing  the  provisions  of 
this  act  say :  <*  The  act  does  not  confirm  to 
the  State  all  the  lands,  which  may  have  been 
selected  by  her,  but  only  such  as  had  been 
selected  and  sold  to  purchasers  in  good  faith, 
under  her  laws ;  and  such  selections  even  are 
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not  conflnned,  if,  at  the  date  of  the  passage 
of  the  act  (23d  Jaly,  1866),  there  had  attached 
to  the  land  .  any  pre-emption,  homestead  or 
other  right  in  favor  of  any  settler,  ander  the 
laws  of  the  United  States,  or  if  the  land  was 
within  any  naval,  military,  or  Indian  reserva- 
tion or  mineral,  or  claimed  under  a  Mexican 
or  Spanish  title,  or  within  the  limits  of  any 
city,  town  or  village,  or  the  county  of  San 
Francisco,  or  in  exqess  of  the  qaantity  of  land 
to  which  the  State  is  entitled  for  improvement 
and  school  purposes  under  existing  laws." 
♦  ♦  *  "  So  this  act,  confirming  selections 
made  by  her,  contrary  to  the  laws  of  the 
United  States,  does  not  vest  in  her  the  title 
to  any  specific  selection.  That  cannot  hap- 
pen until  after  the  selection  has  come  before 
the  proper  officers  of  the  general  Government, 
and,  after  examination,  has  been  declared  by 
them  of  the  character  described  in  section  1, 
that  is  to  say,  not  within  any  of  the  exceptions 
there  stated,  and  that  the  land  has  been  sold 
to  purchasers  in  good  faith,  under  the  laws  of 
the  State."  ♦  *  ♦  "  In  effect  the  act 
amounts  to  nothing  more  than  a  direction  to 
the  Land  Department  of  the  general  Govern- 
ment to  recognize  and  approve  such  selections 
as  had  been  made  by  the  State,  under  her 
laws,  and  contrary  to  existing  laws  of  the 
United  States,  so  far  as  they  may  appear, 
upon  examination,  to  have  been  made  upon 
lands  which  at  the  dates  thereinafter  provided, 
were  open  to  selection  by  her,  or  in  other 
words,  not  included  in  any  of  the  exceptions 
enumerated  in  the  first  section.  To  this  ef- 
fect the  first  section  is  necessarily  limited  by 
the  succeeding  sections.  The  second  section 
provides  that  the  State,  through  her  officers, 
shall  notify  the  register  of  the  United  States 
land  office  of  all  selections  which  have  been 
made  by  her  upon  surveyed  lands  in  their  re- 
spective districts.  The  selection  is  made  to 
date  from  the  date  of  such  notice,  and  if  at 
that  date,  there  is  no  valid  objection  to  it,  un- 
der the  first  section,  the  selection  is  to  be  al- 
lowed ;  or,  in  other  words,  confirmed  and  not 
otherwise." 

Referring  to  the  first  portion  of  the  above 
citation  from  the  opinion  of  the  court,  but  one 
conclusion  can  be  drawn,  viz :  the  act  does 
confirm  to  the  state  all  the  lands  which  may 
have  been  selected  by  her,  and  sold  to  pur- 
chasers in  good  faith,  if,  at  the  date  of  the 
passive  of  the  act  of  1866,  these  had  attached 
to  the  land  no  pre-emption,  homestead,  or 
other  right,  designated  in  the  first  section  of 
the  act.  This  interpretion  is  fully  confirmed 
by  the  closing  paragraph  of  the  above  citation, 
viz :  **  The  selection  is  made  to  date  from 
the  date  of  such  notice,  and  if,  at  that  date, 


there  is  no  valid  objection  to  it,  under  the  first 
section,  the  selection  is  to  be  allowed ;  or,  in 
other  words,  confirmed. "  That  valid  objection 
is  specifically  described  in  the  first  section  of 
the  act 

Did  such  objection  exist,  so  far  as  the  tract 
involved  in  this  controversy  is  concerned,  at 
the  date  of  the  passage  of  the  Act  of  July  28, 
1866?  It  certainly  did  not,  for  the  reason 
that  no  adverse  pre-emption,  homestead  or 
other  right  thereto  had,  at  that  date,  been  ac- 
quired by  any  settler  under  the  laws  of  the 
United  States ;  neither  had  the  tract  been  re- 
served fbr  ]}aval,  military,  or  Indian  purposes 
by  the  United  States ;  neither  was  it  mineral, 
nor  claimed  under  a  Mexican  or  Spanish  title ; 
nor  was  it  within  the  limits  of  any  city,  town 
or  village ;  nor  within  the  limits  of  the  county 
of  San  Francisco. 

Therefore  at  the  date  of  the  notice  of  se- 
lection there  was  no  valid  objection  thereto, 
and  the  same  was  confirmed. 

It  has  been  alleged  that  because  the  land 
for  which  lieu  was  taken  has  been  found  to  be 
in  place,  that  said  selection  cannot  be  con- 
firmed, as  in  that  event,  the  grant  to  the  State 
for  school  purposes  would  be  increased  to  an 
amount  in  excess  of  what  she  is  entitled  to  by 
law. 

I  do  not  think,  however,  that  this  objection 
is  a  valid  one.  It  is  simply  a  truism  to  repeat 
that  if  the  selection  was  valid  in  all  respects, 
the  confirmatory  act  has  no  reference  to  it. 
The  selection  was  void  because  the  school 
land  was  in  place,  and  being  void,  it  required 
the  confirmatory  act  to  give  effect  to  the  same. 
It  is  provided  in  the  first  section  of  the  Ajst  of 
July  23,  1866,  *that  the  State  of  California 
shall  not  receive  under  this  act  a  greater 
quantity  of  land  for  school  or  improvement 
purposes  than  she  is  entitled  to  by  law." 

This  proviso  to  the  act  must  be  enforced 
when  the  final  adjustment  of  the  school  grant 
is  made.  To  hold  a  lieu  selection  is  void  be- 
cause the  land  is  in  place,  and  that  said  illegal 
selection  is  not  confirmed  because  of  that  fact, 
is  to  make  a  nullity  of  the  act  of  July  23, 1866, 
in  so  far  as  it  relates  to  selections  invalid  for 
that  reason. 

The  tract  in  question  was  confirmed  to  the 
State  prior  to  the  date  of  the  passage  of  the 
act  of  July  25,  1866,  making  a  grant  to  the 
railroad  company,  hence  it  was  not  subject  to 
the  operation  of  that  grant,  and  the  claim  of 
the  company  must  be  rejected. 

Your  decision  is  affirmed  and  the  pi^rs  in 
the  case  are  herewith  returned. 

Very  respectfully, 

C.  ScHUBZ,  Secretary. 
Tk$  Comm'r  of  the  Chsneral  Land  Office. 
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A  Kaalroad  CJ^mpnny  Mnlcted. 

The  suit  of  Moses  Levison  against  the  New 
York,  New  Haven  and  Hartford  Railroad  Com- 
pany, was  on  trial  before  Judge  Wallace  and 
a  jury  last  week,  in  the  United  States  Cirenit 
Court,  and  resulted  in  a  verdict  against  the 
company.  The  action  was  to  recover  from 
tiie company  on  account  of  having  been  ejected 
from  a  train  on  their  road,  the  plaintiff  fixing 
his  damages  at  |5,000.  Mr.  Levison  was  on 
his  way  to  this  city,  and  on  the  train  were 
many  persons  with  whom  he  was  acquainted. 
He  alleges  that  the  conductor  came  along  and 
took  np  his  ticket,  and  that  shortly  afterward 
the  same  conductor  approached  him  and  asked 
for  his  ticket.  Mr.  Levison  told  him  that  he 
had  already  collected  his  ticket,  but  this  the 
condactor  denied.  Considerable  discussion 
arose  in  regard  to  the  matter,  and  the  result 
was  that  the  train  was  slopped  between  New 
Rochellc  and  Mount  Vernon,  and  Mr.  Levison 
was  forcibly  ejected  from  tiie  car  in  which  he 
was  sitting.  The  jury  after  a  brief  absence 
returned  a  verdict  of  $750  for  the  plaintiff. — 
The  N.  Y,  Daily  Register. 


Feb.  27,  1880. 
21663.   John  Chapman  v.  James  E.   Tortln.     Account. 
$446  0.?.    Plfls  nttv»,  Ko88  k  Dean. 

2l(>ti4.  Kichaid  K I nic  v.  Fernando  C.  Bulkley.  Judgment 
fn-m  KaiiMi*,  ♦.<,167  60.    Plffs  aiiv.  L  Kobinson. 

2I66A.  M.  Rmic  A  i'o.v  SamiielBelber.  Notes, $600.  Plffs 
aitys,  J.  J.  Darlington  and  J.  B.  Linton. 

•  Feb.  28,  1880. 

21666.  Mary  A.  Maxwell  t.  Alvln  A.  Bnck.    Nole.  $1,400. 
,  Plffs  atiy,  P.  B.  Stilson. 

!     21667.  Jann  E.  Brook  v.  Pat.  O'Donnohue.     Jad«nent 
I  of  Jiistic#»  Waller.  $ft4.lO. 

21668.  W.  M.Oalt  &  Bros.  v.  Earle  N.  Cate.  Account 
$114.    Plffs  at ty,  R.  Fendall. 

21669.  Lewis  J.  Harbaugh  y.  H.  O.  Bowers.  Appeal. 
Plffs  aity,  H.  J.  Murray.  *^^ 

2lb70,  Thomas  W.Smith  v.  Mitkiewicz,  Oook  &  Porter 
Judfcmentof  Justice  Walter,  $66.62. 

•.;l'>;i.  Kiehard  W.  Barber  v.  ijiiarles  H.  Welsh.  Judff. 
mcLt  of  J  usiice  liundy,  $77.    Plfts  any,  H.  W.  Qarnett. 


Oral  evidence  of  previous  colloquium  of 
understanding  of  the  parties  to  a  written  con- 
tar&ct,  iaadmissible.  Delamater  v.  Chappel 
(Md.  App.) 


Ihft  (ll^oiirtfi. 


CIKtUIT  COURT.-Mae  Arthur  and  Cox,  JJ. 

N«ir  MnlUnt  Iaw. 

•t-.«  TT  «  Feb.  20, 18M). 

aws.  Herman  Banragarlen  v.  The  Western  Union  Tel- 
«fniph  Co.   Certiorari.    Def is  alty,  N   Wilson . 

4...«  «,  J^K"'  24.  ISSO. 

:i«49.  WiiUam  BrakhaR:en  v.  Christian  Xnnder.  Dam- 
tff*.  $6,0110.    Plffs  ntty.  L.  G.  Hine 

51«0.  tJyms  Mantz  v  Thomas Norfleet.  Damafi:Ps.$l,(KM). 
Plffs  aliys.  Elliot  A  Kohin-on. 

iiPSl.  Academy  of  St.  Fruncis  v.  .Tohn  T.  M,  Orendorf 
Nuie.  $3117.10.    Plffsaitv.  F.  K.  AlPX.ander. 
^  21^^i  Richard  B.  T.  .Mncral  y.  John  H.  Albens.   Account. 
»K0'«'.    Plffs  attv,  R.  Fendall 

zitoS.  li.  W.  Prentiss  v.  John  L.  Straub.  Judgment  of 
JMiice  Harris,  $:<5. 

21864.  s.nme  v.  Rudolph  Straub.  Judgment  of  Justice 
Ha»Ti».  $22 

S'fi'A  Frank  Hnme  v.  Jacob  W.  Aue.  Note,  $2fiO.  Plffs 
atty.JohnE.  Norris. 

Fbb.  25  18S0 

*!•!«.  John  W.  Metz,  snrveyinjf  partner  of  Geo',  Slioe- 
■*jcerAOo,  t.  Robtrt^oa  &  Gamble.  Account,  $227.74. 
PUr»atiy,  Wra.  J.  Miller. 

•,-.-  «  FfcB.  26,  1880. 

21857,  Benjamin  D.  Ilyam  v.  Samuel  T,  Schofleld.  Diim- 
W**,  $50,000.  Plffs  aiiys.  D.  W.  Glassie  and  J.  K.  Red- 
dinxtoQ. 

Sicas.  tThristian  Rnppert  v.  Georfro  Breitbarth.  adm'r. 
Acwuni  rpnt,  $70.    Plffs  aity,  B.  T  Hanlev. 

XltoS.  Solomon  L.  M.  Conner  v.  fTharles  E.  Edwards  etal. 
A«'»«nt.$7W50.    Plffs  aity8,C   k  G.  A.  Hinjr. 

?i«o  A.  L.  Barber  k  Co.  v.  The  Peoples  Savinjrs  Bnnk  of 
wa*hin«ion,  D.  C.  Avcouni,  $3,(i93.»3.  Plffs  atiys,  W^onh- 
»«Vt  n  4  H««ald. 

^i!*"-  Adam  R    Mairraw  v.  .Tames  S.  Franklin.    Nole, 
•K4.    piiTs  aiiys,  Wui  thiiigioQ  k  Hnald 

21662.  Edward  Gorman  v.  Horatio  Maryman.  Judgment 
W  JiwUce  Hall.  $8S..'tt. 


Ili  E<IITITT.— James,  JnNtie« 
New  Salts. 

Fkb.  28, 18^. 

7174.  GeoriceT.  M idler  V.  Mills  Dean  et  al.  To  appoint 
trustee,    (^om.  sol.,  I  L.  Johnson. 

7175.  The  Wasiiiiig'on  Market  Co.  v.  Daniel  Mehrling  ei 
ux.    Creditor's  bill.    Com.  soU.,  Birney  k  Birney. 

,  ^      ^     ^  .  F*«»'  28,  1880. 

7176.  .Tohn  G.  Garland  et  nx.  v.  Clark  ftlills.  For  in- 
j  unci  ion.    Com.  sols  ,  Hagner  k  Maddox. 

Fkb.  28.  1880, 

7177.  James  Kelly,  upon  application  of  Belva  A.  Lock- 
wood.  1>«  lunaticus  iuquirendo.  Com.  sol ,  Belva  A. 
J^ockwood. 

7178  Jane  E.  Brooke  T.  Patrick  O'Donnohue  et  al.  To 
pell  real  estate.  Com.  sol.,  J.  D.  Coui^hlat),  Dell*  sol..  U 
Fend;ill. 


17NITED  STATES  DI.STRICT  COITKT.— 
Cartier,  Cli,  J. 

Fkb.  24.  1880. 

The  foUowlntr  bankruptcy  cases  wero  disposed  of  to-day  : 

W.  F.  Siipplee;  passed  till  Monday. 

Uri  Behrt-nd ;  discharee  |i:ranied. 

L.  S.  (yhapinan  ;  sale  of  re.al  estate  In  Yirtrinia  ordered. 

II.  C.BIout;  placed  on  calendar,  and  discharge  granted. 

R.  A  Smith  ;  cause  dismissed. 

Her  man  Keizenstein  ;  certificate  of  discharge  signed. 

J.  W.  Rogers  ;  dismissed. 

C  A.  McEuen  ;  dismissed. 

(.'.  E.  Bt'ller;  dismissed. 

W.  M.  Mor'on  ;  dismissed. 

Paul  L*»arv ;  dismissed. 

J.  V,  Gates;  dismissed. 

Fkb.  27,1880. 

In  re  Bmdley  k  Sons,  bankrnpts ;  balance  of  Randall's 
claim  ordered  paid. 

The  petitions  of  the  following  bankrupts  were  dismissed 
for  want  of  prosecution  : 

William  S.  .Fones,  J.  K.  Mills,  Alexander  Yates,  H  J 
Ebbs,  D.  J.  Hamblett,  W.  H  Shirley,  0.  A.  Howard,  O.  J. 
Fenninsr.  A.  H.  Sherman,  L.  Palmer,  Catharine  Bannon,  J. 
T.  MartiM,  Z.  M.  P.  Kinjr,  M.  L.  Williams,  George  F.  Marble, 
H.  H.  t  lark.  J.  A.  Hopkins.  R.  N.CUpp,  Howard  Lindsley, 
D.  L.  Well5,  (?.  C.  Yeaton,  J.  S.  Brown.  J.  O.  Halton.  J.  W. 
Keeley,  RobeitH.  Freeman,  H.  k  M.  Coleman.  Robert 
Hart,  George  Yeabower,  A.  W.  Scharlt,  M.  S.  Liitlefleld 
J.  R.  Clayton  and  S  B.  Williaiiisou. 

1  he  cases  of  Samuel  Strong,  Emanuel  Rosenthal,  Michael 
Foley,  A.  S.  V.  Smith  and  M.  Augenstein,  were  struck  Irom 
the  calender. 

DIscharires  were  ordered  In  the  cases  of  H.  N.  Chapman, 
Charles  Nagle,  Bickford  k  Sinsabaugh  (as  to  Bickford)  and 
Henry  King.  jr. 

The  cases  of  W.  J.  Dockstader.  B.  k  R.  Hayes,  P.  J. 
McKeys,  W.  McCabe  and  H.J.  Nettleton  were  passed. 

PROBATE  COVRT-Jmnes,  J. 

Fkb.  27.  1880. 

Estate  J.  F.  Benjamin  ;  argued  on  application  for  pay- 
ment of  legacies,  and  submitted. 

Estate  George  E.  Bandel :  Elizabeth  Bandal  bonded  as 
administratrix,  in  $.%lMiO,  and  as  guardian,  in  $.1.nOO. 

Ellen  Tinnely  appointed  guardian  to  orphans  of  Daniel 
Davidson :  bond.  $2flO. 

Estate  Marv  Porter;  order  of  sale  of  part  of  personal 
property  issued. 

l!>tate  F.  VN*.  Beers;  Allan  Rutherford  bonded  as  ad- 
ministrator, in  $2iK). 

Estate  StepliHu  Owens;  petition  of  Henry  Owens  for  ad- 
ministration filed. 

Estate  Louisa  Libby;  second  account  pf  administrator, 
approved  and  passed. 
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Legal  Notices. 


rpHIS  IS  TO  GIVE  NOTICE, 

X  That  the  subscriber,  of  Wa«hlD|i:ton,  D.  IJ.,  bath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia. holdiiMT  &  special  term  for  Orphnns*  Court  business. 
Letters  of  Administration  on  th**  personal  estate  of  Octavia 
Bryan,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haviufc  claims  against  the  raid  deceased  are 
hereby  warned  to  exhibit  thesame.with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  20ih  day  of  February 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Giren  under  xaj  hand  this  20th  day  of  Febrnanr.  ISfO. 
JOSEPH  B.  BRVAN. 

Eluot  k  Robinson,  Solicitors.  9-3 

THIS  IS  TO  GIVE  NOTICE: 
That  the  subscriber,  of  this  District,  has  obtained 
form  the  Supreme  Coui  t  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  Personal  Estate  of  .foseph  W.  Milbum, 
late  of  the    District  of  Columbia,  deceased. 

All  persons  havmg  claims  acrainst  the  said  <1pceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  lo  the  subcriber,  at  or  before  the  28th  of  November 
next:  they  may  otherwise  by  law  l>e  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  28ih  day  of  November,  1879. 

»S  WM.  G.   HENDERSON. 

iN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  Mih  day  of  February,  188U. 
AXICB  MiFPUN      ) 

V.  [No.  71 7S.    Equity  Docket,  20. 

Oha8.  H.  Mitflik.  ) 

On  motion  of  the  plain  tifT,  by  Mrs.  Belva  A  Lockwood.  her 
solicitor,  it  is  ordered  that  the  defendant,  Chns  H  Mifflin, 
cause  his  appearance  to  be  entered  heietn  on  or  before  the 
first  rulenlay  occurring  forty  days  after  this  day,  otherwise 
the  cause  will  be  proceeded  with  as  in  c.tse  of  default. 
By  the  Court:  CUAS.  P.  JAMES,  Justice. 

'i'RUa  COPY,    Test:  R.  J.  Msics.  Clerk. 

Bklva  a.  Lockwood.  Solicitor.  t-S 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT    OF 
Columbia,  the  Mth  day  of;  February,  1880. 
Robert  Hyatt     ) 

V.  f    No.  S1M9.    At  Law. 

Edward  P.  Brooks.  ) 

On  motion  of  the  plafnilflr.  by  Mr.  Murray,  his  attomeT. 
it  Is  ordered  that  the  defendant,  Edward  P  Brooks,  cause 
hi8  appearance  to  be  entered  herein  on  or  before  the  flrst 
rule-day  occurrlnft  forty  days  after  this,  day :  otherwise 
the  cause  will  be  proceeded  with  a^  in  case  of  def.\ult. 
By  the  Court.  MAC  ARTHTTR.  Justice.  &c. 

True  copy.    Test:  R.  J.  MuQS,  Cle; .;,  etc. 

R.  J.  MORRAY,  Attorney.  9*6 

THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Wilmln«:toc,  N.  C,  ^s  ob- 
tained from  the  Supreme  Court  of  the  District  of  Co!  umbla, 
holding  a  Special  Term  for  Orphans'  Court  bnsin*  ss.  Let- 
ters of  Administration,  on  the  personal  estate  of  Fi\Klerick 
W.  Beers,  late  of  New  York  Cfity,  deceased. 

All  persons  bavins  claims  aicainst  the  said  dece:.  sed  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subeeriber,  at  or  before  toe  27th  day  of 
February  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Given  DJider  my  ban'J  this  27th  day  of  February.  1880. 
ALLAN   RUTHERFORD, 
Administrator, 
•-8«  413  Seventh  Street,  N.  W. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holdinir  a  Special  Term  for  Orphan's 
Court  Business.     February  27,  I8S0. 

In  the  case  of  Benjamin  P  Snyder,  executor  of  Ctt  iharine 
N.  Shanks,  deceased,  the  executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  2((th  day  of 
March.  A.  D.  I8S0.  at  11  o'clock  a.  ra.  for  makinjc  iKiyment 
and  distribution  undpr  the  Court's  direction  and  control  ; 
when  and  where  all  creditors  and  persons  entitled  to  die- 
trtbntive  shares  or  legacies  or  a  residue,  are  hereby  noti- 
fied to  attend  In  person  or  by  agent  or  attorney  duly  author- 
ised, with  their  clainu  against  the  estate  properly  vouched: 
otherwise  the  executor  will  take  the  benefit  of  the  law 
against  them  :  Provided,  a  copy  of  this  order  be  published 
once  a  week  for  thiee  weeks  iu  the  Washington  Law  Re- 
porter previous  to  the  said  day. 

»-I  Taet:  A.  Wt^jiSTLR,  R«gist«r  of  Wll.s. 


Legal  Notices. 


-DANKRUPTCnr  NOTICE. 

To   all    the   creditors   of   RICHARD  H.  HUDSON,  who 
may  have  proved  their  claims  : 

You  are  hereby  notiflpd  t<>  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  In  Banknipicy,  on 
tlie  20th  day  of  March,  ISStt.  at  11  o'clock,  a.  m..  nt  the  of- 
fice of  J.  Sayles  Brown,  rfglster,  at  the(>ity  Hull,  WashiuK* 
lon  cit»,  to  show  caut-e  why  a  dlsch:»rge  from  all  his  debts 
should  not  be  grained  to  said  Hanltrupt.  You  arn  also  noti- 
fied that  the  second  tind  third  meeiinfrs  of  said  Bankrupt's 
creditors  will  be  held  before  the  Register  at  the  same  pljice. 
on  the  19th  day  of  March,  1880,  at  II  o'clock  a.  m. 

By  order  of  the  Court :  FRED'K  DOUGLASS, 

U.  S.  Marshal  of  D.  C,  as  Messenger. 

Test :  R.  J.  Mbios,  t  Jlerk  •^ 


pANKRUl*TCY  NOTICE. 

To  all  the  creditors  of  WM.  J.  WALLACE,  who  may  have 
proved  their  claims  : 

You  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  oi  Columbia,  sitting  in  Bankruptcy,  on 
the  16th  day  of  March.  1880,  at  II  o'clock  a.  m  .at  the  office 
of  J.  Sayles  Brown.  Register,  at  the  <  ity  Hnll,  Washington 
city,  to  show  cau>e  why  a  discharge  from  all  hi»  debts  should 
not  be  granted  to  said  Bankrupt.  Yon  are  also  notified 
that  the  second  and  third  meetings  of  said  Banki  upt's  cred- 
itors will  be  held  before  the  lletrister  at  the  same  place, 
on  the  I5ih  day  of  March,  1880,  at  11  o'clock  a.  m. 

By  order  of  the  Court.  FRED'K  DOUGLASS. 

U.  S.  Marshal  of  D.  ( -'.,  as  Messenger. 

Test:  R.  J.  M BIO 8,  Clerk  »•« 


■nANKRUPTCY    NOTICE. 

To  all  the  Ci  editors  of  BF.NJAMIN  KAUFMAN,  who  may 
have  proved  their  claims : 
You  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  In  Bankruptcy, 
on  the  18th  day  of  March,  188U.  at  1 1  o'clock  a.  m.,  at  the  oOtos 
of  J.  Sayles  Brown.  Register,  at  the  City  Hall.  Washington, 
city,  to  show  cauKO  why  a  discharge  from  all  his  debu 
should  not  be  granted  to  said  bankrupt.    Yon  are  niso noti- 
fied that  the  second  and  third  meetings  of  said  bankrupt's 
creditors  will  be  held  before  the  Register  at  the  same  place 
on  the  17th  day  of  March,  1880,  at  10  o'clock  a.  m. 
By  order  of  the  Court:        FRED'K  I>OUGLASS, 

U.  S.  Marshal  of  D.  C,  as  Messenger. 
Test    R.  J.  Mrios,  Clerk.  »-2 


■nANKRUPTCY  NOTICE. 

Thlit  is  to  give  notice :  That  on  the  ;8th  day  of  February, 
A.  D.  ISSO,  a  warrant  in  Biink'upicy  was  issued  against  the 
estate  of  Moses  D.  Frank  and  Sarah  Rosenberg,  trading  as 
M.  D  Frank  k  Co  ,  of  the  city  of  Washington,  of  saki  Dis- 
trict, who  Imv  been  adjudged  bankrupts  on  the  petition  of 
their  creditors :  That  the  p:iyment  of  any  debts  and  delivery 
<»f  any  pi^perty  belonging  to  such  bankrupts,  to  them  or  for 
their  use,  and  the  transfer  of  any  property  by  them,  are  for- 
bidden by  law:  That  a  meeting  the  creditors  of  ihe  said 
bankrupts  to  prove  their  debts,  and  choose  one  or  more  as- 
signees of  their  estate,  will  be  held  atacourtof  bankrupicy, 
to  be  holden  at  the  (4ty  Mali.  In  the  city  of  WnshiuKton,  be- 
fore J.  Sayles  Brown,  Register,  on  the  32d  day  of  March, 
A.  D.  1880.  at  11  o'clock,  a.  m. 

FRED'K  D   UGLASS, 

»-1  U.  S.  Mai shal  of  D.  C.  as  Messenger. 


B 


ANKRUPTCY  NOTiCE. 


This  is  to  give  notice :  That  on  the  28th  day  of  February, 
A.  D  IS<iO,  a  warrant  in  Bankruptcy  was  i.-sued  against  the 
estate  of  Charles  E  Creecj'.  of  the  city  of  Washington,  of 
said  District,  who  has  been  adjudged  a  bankrupt  on  hl«  own 
petition  :  Thnt  tlie  paymentof  any  debts  and  d*-livervof  any 
property  belonging  to  such  bankrupt,  to  him  or  for  his  use, 
and  the  trjinsfer  of  any  |hui  »••.>•  .•>  l.'iu.  are  an  imi«fii  by 
law:  Thatameetinirof  (li.-trediiontof  iheMiid  bnnkr'ii>i  lo 
prove  their  debts,  and  ohoose  one  or  more  nssigne*'S  of  his 
estate,  will  be  held  at  :i  court  of  bankruptcv,  to  be  hold^-n 
at  the  City  Hnll.iu  the  city  of  Washington,  before  J.  Savles 
llrown.  Register,  on  the  11th  day  of  March,  A.  D.  ISSO.  at 
11  o'clock,  m. 

FRED'K  DOUGLASS, 

^1  U.  S.  Marshal  of  1>.  C.  as  Messenger. 
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•THIS  IS  TO  GIVE  iNOTICF. 


_  Tha.1  ih-  Bubucriber.of  Washington  Cliy,  hnih  obtnined 
from  ihe  Supreme  <>ouri  of  ihe  District  of  C>oiumbia,  hold- 
iDC  a  Sitecial  Term  for  Orphans'  Court  bu^iuesr,  Leiier^ 
Tt^tamt'otarr  on  lh(*  per«onul  estate  of  Susanna  JoucenaJ. 
latfoi  the  District  of  iJolambla,  dt*cea§ed 

AH  perm>n>  haviiit;  cl.iims  affnin^i  the  said  deceaspcl  are 
hereby  warned  lo  exhibit  lh«*  pame.  with  •  he  vouehei  s  there 
of.  to  the  sub6criber,  at  or  before  the  13ih  day  of  February 
next;  ihey  may  otherwise  by  law  be»  xcluded  from  all  bene- 
fit of  ibe  said  Wutte. 

Given  under  my  kand  this  lath  dav  of  Febrnary,  1879. 
JACCiUtS  JOUVkNAL. 

Chaklks  Waltkk.  Solicitor.  9-S 


IN  THE  SUPREME  COURT  OF  THE  DISTRUT  OF 
COLUMBIA,  holding  a  Special  Terra  for  Orphans' 
Court  liusiiiesH  February  7.  ISfO. 
In  the  case  of  Nophia  Schaihle,  administratrix  of  Goti- 
frit'dSchaible,  deceased,  the  administratrix  aforesaid  has. 
with  the  approval  of  the  I'ouri.  ap!>olnted  Friday,  the  fith 
dry  of  Marrh  A.  I)  1S^U^  at  11  o'clock  a.m.  for  making  pay- 
ment and  di^iribntlon  upon  the  Court's  direction  and  con- 
trol ;  wlien  and  where  all  creditors  and  persons  entitled  to 
distributive  §liar*s  or  a  residue,  are  hereby  notified  to  at- 
tend in  i>eri«on  or  by  agent  or  attorney  duly  authorixed, 
with  their  claims  against  the  estate  properly  vouched; 
otherwiise  the  adminUtratrix  will  take  the  benefit  of  Ihe 
law  against  them  :  Provided,  a  copy  of  this*  order  be  pub- 
lished once  a  week  for  three  weeks  in  the    Washington  Law 


THIS  IS  TO  GIVE  NOTICE,                                                ;  Reporter  previous  to  said  day 
Thni  the  8ub!.criber,  of  the  District  of  Colnmbla,  hath        iV»t :  A .  W EBSTER,  Reffi'ter  of  Wills. 


AitaiDed  from  the  Supreme  Court  of  the  District  of  (^ohim 
bia,  Uolding  a  Special  Term  for  Orphan:*' Court  businesf*, 
Letifrs  of  administration  on  the  personal  estate  of  IVlar- 
Carfi  Liitile,  late  of  the  District  of  Columbia,  deceased. 

All  p«*rsons  having  elaims  .igainf«t  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  lo  the  subscriber,  at  or  beft»re  the  isth  day  of  Feb 
mary  next:  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Oiren  under  my  hand  this  13th  day  of  February.  1880. 

SS»  MAROARI-rr  A.  PATCH. 

IN  THE  SUPREME  COTTRT  OF   THE  DISTRICT  OF 
Columbia,  the  12ih  day  of  February,  ISSU. 

Masoabbt  Jjlnb  Wilson  ) 

T.  >    No.  7ia».  Eq.  Dock. 

JOHX  WXSLKY  WlLM)?f.    ) 

Un  motion  of  the  plalntilf.  by  Mr.  Charles  Taylor,  her 
nlicitir.  It  la  ordered  that  the  defendant,  John  Wesley 
Wilson,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  raleday  occurring  forty  dayj^  after  this 
day :  otherwise  the  caose  will  be  proceded  with  as  In  case 
of  default 

Hy  the  Court        CllARLES  P   JAMES.  .Tustlce,  Ac. 

True  copy.    Tet>t:  B.  J.  UEIQSt  Clefk,  &c. 

CujiULies  Tayloic.  Solicitor  7-3 


WARREN jO.  STONE.  Solicitor. 

THIS  IS  flTaiVE  NltTlCE, 
That  the  subscriber,  of  Elkton,  Cecil  Co.  Md.,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Coluro- 
l  la,  holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  on  the  pergonal  estate  of  James 
Arm'^trong.  late  of  Baltimore,  Maryland,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  toexblblt  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  23d  day  of  Jjinu- 
ary  next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  f  aid  estate. 
Given  under  ray  hand,  thl"  »d  day  of  January,  1860. 

WILLIAM  S.  EVANS, 
$  3  Administrator. 


[N  THE  SUPREME   <JOURT  OF  THE  DISTRICT  OF 
Columbia  the  11th  day  of  February,  18S0. 
Cauolinb  E.  Thomas       j  _  ^ 

v.  >        No  7,148.    Eq.  Doc.  «0. 

Hbnry  W.  Tuhnbr.  ) 
On  motion  of  the  plaint IfT.  by  Mr.  Dnrant,  her  solicitor. 
It  is  ordered  that  the  defendant  cause  his  appearance  to 
be  entered  herein  on  or  before  the  first  rule-day  occurring 
forty  days  afu-r  this  day ;  otherwise  the  cunse  will  be  pro* 
ceeded  with  as  in  case  of  default. 
Ry  the  t  'ourt :  OHAS.  P.  JAMES.  Justice,  Ac. 

True  cupv.    Test :  E.  J.  Mbius,  Clerk,  Ac. 

TiiOR.  J.  DUBANT.  Solicitor.  7 


IN  THE  SUPREME  COURT-  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 

Bosluess.  Kebrunry  l.n,  1S80.  I — — — 

lo  the  matter  of  the  will  of  Annie  H.  Gibson.  •  TN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 

Application   for  Letter&  Testamentary,  on  the  estate  of  ;  I     Columbia,  the  10th  day  of  Febrnary,  1680. 
Annie  U.  Gibson  of  the  District  of   Columbia,  has  this  i      AfiTUUR  A  Birmby,  TiiusTBB,    ) 
dav  been  made  by  John  E  <}lb?on.  y.  (  N0.714A.  Ea.l>oek.SO. 

All  persons  interested  are  hereby  notified  to  appear  in  this  !  j^i>^  Lkovard  bt  al  ) 

eoanon  Friday,  the  12ih  day  of  March  next,  at  11  o'clock  ;  On  motion  of  the  plaintiff,  by  Mr.  K.  A.  Newman,  his 
a.m.,  to  show  canse  why  Letters  of  T»-8iamentnry  on  the  1  golicltor.  It  is  ordered  that  the  def)pndanis,  Ada  Leonard, 
estate  of  the  said  deceased  should  noi  Issue  as  prayed.  |  juHj^  Hewitt  and  Maggie  Jessup.  canse  their  appearance  to 
Provided,  a  copy  of  ibisorder  be  published  once  a  week  for  I  ^e  entered  herein,  on  or  before  the  first  rule-day  occurring 

three  weeks  in  the  Washington  Law  Reporter  prevlous'io    fcri  ■  .       .  ^ 

the  said  day. 


7-8*      Test: 


A.  WEBSTER.  Register  of  Wills. 


i  If  rty  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
I  ceeded  with  as  lu  case  of  default. 

WALTER  S.  COX.  Justice.  Ac. 


FTHE  SUPREME  COURT  OF  THE   1>ISTRIGT  OF 
Colambia.  the  4th  day  of  Febnary,  I860. 

CUARLBS  WaLTBR,  PlTFP.  ^ 

GtokOB  BOYOBN.  Adam  O.  Van  f     ^o-  ^l^l.    At  Law. 

PATTB.<C.EBOIf  E.  SBYM017R.DkFT.S    )  ' 

Ott  motion  of  the  plalutilT,  by  Mr.  Norrls,  his  atcomev,  \ 
Itlsordered  that  the  defendant,  Adam  ..  Van  Patten,  cnu^^e  j 
his  appearance  to  be  entered  herein  on  or  before   the  first  i 
mle  day  occurring  forty  days  after  this  day ;  otherwise  the 
ttose  will  be  proceded  with  as  in  ca^e  of  default. 

By  the  Court :  WA  LTER  S   COX.  Justice.      , 

Atraecopy.    Test:  R.  J.  Mkiqs,  Clerk,  Ac. 

Jouji  E  NORRIS,  Solicitor.  6-8  , 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  ! 
Colnmbla,  holding  a  Special  Term  for  Orphan's  Court  t 
Batmen     February,  6ih  1 88(i.  j 

In  the  matter  of  the  estate  of  John  H.  Ingle.  * 

Appticailon  for  letters  of  administration  on  the  estate  of  • 
Joho  jl.  Ingle,  of  the  District  of   Columbia,  has  this  day 
been  made  by  Thora.iJ'  J.  Myers. 

All  piTsoQs  interested  are  hereby  notified  to  appear  in  this 
eoanon  Friday,  the  ftth  of  March  next,  at  11  o'clock  a  m  , 
to  show  cause  why  Letters  of  Administration  on  the  estate 
of  the  said  deceased  should  not  Issue  as  prayed.  Provided, 
»  copy  of  this  order  be  published  once  a  week  for  three 
w^k*.  In  the  Washington  Law  Reporter,  previous  to  the 

_      Test:  A.  WEBSTER.  Register  of  Wills 

Wm  JoBit  HcLi.BR,  Solicitor.  6-3 


By  the  Court. 
A  ».rue  copy. 
E.  A.  Nkwman, 


Solicitor. 


Test:  R.  J.  Mbigs,  Clerk. 
7-8 


IN   THE   SUPREME   COURT  OF  THE  DISTRICT  OP 
Columbia,  the  I3th  day  of  January,  18iO. 
Wm.  B.  Rbkd,  Exkcutok.     } 

V                             {    No.  7069     Eq.  Doc.  20. 
Ahv  Randall  bt  al.       ) 
On  motion  of  the  plaintiff,  by  Mr.  Jas.  G.  Payne,  his 
solicitor,  it  Is   ordered    that    the  defendants.  Milion    C. 
R;indall,  Charles  S.  Randall.  George  C  Randall, Louisiana 
M  Knox  and  Sarah  L.  Boder.  ca^^e  their    appearance  to 
be  entered  herein  on  or  befnre  the  first  rnle-day  occurring 
forty  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
ceeded with  as  In  case  of  default. 
By  the  court.                   CHAS.  P.  JAMES,  Justice,  ko. 
True  copy.    Test:    R.  J.  M bigs,  Clerk,  Ac. 
Javks  G.  Paymk,  Solicitor. 7-3 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  Cltv.  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  bn^iness, 
LettersTesiampuiary  on  the  pergonal  estate  of  Ann  Eliza 
Dame,  late  of  the  District  of  Columbia,  deceased. 

All  |>ersons  having  claim*  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  6ih  day  of  February 
next;  they  may  otherwise  bylaw  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  nvy  hand  this  6th  day  of  Febrnarv,  1880. 
7-.'t»  MARY  JUIJA  FOERTS^IH. 
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THIS  IS  TO  aiVK  NOTIOE, 
Thatihesiibscrlber.of  Washington  city,  I).  C,  hath  ob- 
tain nd  from  tlie  Supreme  (/onri  of  the  Disirlcl  of  i^olninbm, 
holding  a  Speciai  Term  for  On>i»an8  Couritiiisinegj*, Letters  ; 
of  Adminiutraiion,  Will  Annexed,  oil  the  i)ersonal  estate  of 
Joseph  IJ,  Hosier,  late  of  tlie  Soldier's  Home.  Distr»cl  of 
Columbia,  dec»-iised. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  Sd  day  of 
February  next;  they  may  oiherwli»e  by  law  be  excluded 
from  all'  benefit  ff  the  said  estate. 

Given  under  my  hand  this  Hd  day  of  February.  1  PRO. 

8  3  EUGKNE  L..   c:LI:MKNTS. 


B 


ANKRUPTCY  NOTICE. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washlnjfton,  D.  C,  hath  ob- 
tiiined  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holdmi;  tt  Special  Term  for  Orphans' Court  businefs, 
Letters  testamentary,  on  the  personal  estate  of  Wesley 
M.  While,  late  of  the  District  of  Columbia,  deceased. 

All  person*  having:  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  I3ihday  of  February 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of^  said  estate. 

Given  under  my  hand  this  13th  day  of  Febrnary,  ISSO. 

8-3 ELLEN  R.  WHITE. 

THIS  IS  TO  GIVE  NOTICE. 
That  the subscribers.of  ( Jeorgeiown,  D.O  have  obtained 
from  the  Supreme  Court  of  the  District  of  Co'umbla, 
holding  a  Special  Term  for  Orphans'  Court  busfne^'S.Letters 
testamentary,  on  the  personal  estate  of  Rose  Ann  Stanton, 
late  of  the  District  of  Colombia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  at  or  before  the  2Uih  day  of  Feb- 
rnary next ;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 
Given  under  our  hands  this  20th  day  ofl February,  Isso 
JOHN  STANTON, 
8.8» THOS.  T.  STANTON,  Execntors. 

IN  THE  SUPREME  (JOURT  OF  THE  DlSTKIt^T  OK 
Columbia,  holding  a  Special  Term  far  Orphans'  Court 
Huslness.    February  2<»,  1880. 

In  the  ca<»e  of  Joseph  If.  Whittlesey,  administrator  of 
John  Henderson,  late  of  the  ITnlted  Suates  Army, deceased, 
the  administrator  aforesaid  has,  with  the  approval  of  the 
Court,  appointed  Friday,  the  19th  dav  of  March,  A.  D. 
188U,  at  11  o'clock  a.  m.  for  making  payment  and  dis- 
tribution nnder  the  Court's  direction  and  control:  when 
and  where  all  creditors  and  persons  entitled  lo  distributive 
■hares  (or  leg-.icies)  or  a  residue,  are  hereby  notified  lo  at- 
tend In  person  or  bv  agent  or  attorney  duly  aiithorixed, 
with  ihelr  claims  against  the  estate  properly  voiiclied  ; 
otherwise  the  udmlnlsirator  will  take  the  benefit  of  the  law 
against  them  :  Provided,  a  copy  of  this  order  be  piibli.<<hed 
once  a  wt-ek  for  three  wet-ks  iu  the  Washington  Law  Re- 
porter previous  to  the  said  dav. 

Test;  8-3 A    WEBSTER.  R.'giMer  of  Wills. 

IN  THE  SUPREME  COUKIOK  THE  hl^TRUM' t)K 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Business,  February  •2i»,  IR8U. 

In  the  matter  of  the  Estate  of   Charlotte  Dun1o|t. 

Applicatiun  for  Letter.**  of  admiiii>tration.  on  th"  estate 
of  Charlotte  Dunlop.  of  the  Di-^trictof  Columbia,  has  this 
day  been  made  by  Chailes  H.  IJruce. 

AH  person^  interested  are  hereby  uutifled  to  appear  in  this 
court  on  Fridav,  the  lOth  day  of  March  next,  at  II  o'clock 
a.  m.,  to  show  cause  why  LHtter?»  of  admlni««railoii  on 
the  estate  of  the  said  deceased,  should  not  issue  as  prayed. 
Provided,  a  copy  of  tnl««  order  be  publislied  once  a  werk, 
for  three  weeks.  In  the  Washington  Law  Reporter,  pre- 
vious 10  the  said  day. 

8..S*  Test:     A- WEBSTER.  Register  of  Will'*. 


To  all  the  creditors  of  .lOHN  W.  McKNIGHT,  who 
may  have  pro\ed  their  claims  : 
You  are  herebvnoilfiedio  appear  biforei  he  Supreme  Court 
of  the  Dls»trici  of  Columbia,  !-iitin<r  in  Banl<nip»cy.ou  the  6th 
day  of  M:irch,  \h^\,  at  11  o'clock  a  m.,  at  the  office  of  .T. 
Sayles  Brown,  Register  at  the  i  iiy  Hall,  Washington  city, 
lobhow  cause  why  a  discharge  from  all  his  debts  should 
not   be  granted  to'>-aid  bankrupt. 

You  are  also  notified  ihat  the  second  and  third  meetlr.gs 
of  t^aiU  l»ankrui>ts  creditors  will  be  held  before  the  Register 
at  the  same  phice  on  the  6th  day  of  M.irch,  ISSO.  at   11 
o'clock  a.  m. 
By  order  of  the  Court.  FRID'K  DOUGLASS. 

US  Marshal  of  D.  C.  as  Messenger. 

Test:    R.  J.  Mictcs.  Clerk. 8-8 

f  N~TH"t   SUPUEAlfcrcOUKT  OF    IHE  DISTRICT  OF 
C/oluinbia. 


AM  H.  Hutchinson  ^ 
NuS.  J.  Block  f 

^  f 

iHET    SlNOX   ET   AL.   } 


No.  6801.    Equity. 


Mahgah^.   _ ,    ,  ^      ,  .    . 

The  trustee  in  the  abo\e  entitled  cause  having  reported 
the  »ale  of  sub  lot  G.  in  Squaie  »4,  Washingion  Cl'y.  D 
C  free  from  tJixes  and  :i8>es-ineni.«,  for  the  sum  of  three 
ihond:ind  one  hundred  and  live  dollars.  It  is  this  19th  day 
of  February  18S0.  ordered,  ih  it  s.iid  sile  stand  raiifi''d  and 
confirmed  unless  cause  to  the  contrary  be  shown  within 
thirty  days  from  this  date;  provided  a  copy  of  this  order 
be  publiHlied  in  the  WashiugtOM  Law  Reporter,  oncea  week 
for  three  successive  weeks  during  said  thirty  days. 

By  the  Court.  CHAS.  P.  JAMES,  Justice. 


,      By 

I      8-8    True  copy.     Test 


K.  J.  MEIGS,  Clerk. 


N  THE  SUPRE.VIE  t:OUKT  OF  THE  DISTRICT  UF 
X    (Columbia,  the  17ih  day  of  February,  18S0. 
Jons  Co.vsous  )  ,       «        »^ 

V.  \     No   7144.    Eq  Doc  .  20. 

jKHBHlAn  O'COVWOR.    ) 

On  motion  of  the  plainilfT.  bv  Mr,  J.  W.  Rogers,  his  solic- 
itor, it  is  ordered  that  the  defendant,  Jeremiah  O'Connor, 
cause  his  api>earance  to  be  entered  herein  on  or  before  the 
flistrule-dav  occurring  forty  days  after  this  day;  other- 
wise the  caiise  will  be  proceeded  with  as  in  case  o!  delault. 

By  the  Court:  CHARLES  P.  JAMES,  Justice.  Ac. 

True  copy.    Test;     R.J    Mkios.  Clerk.  Ac. 8-S 

1M    THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  17th  day  ot  February,  A.  D.  18S0. 


J 


In  Equity.    No.  7138. 


•nANKKUI*TCY  NOiU.'E. 

To  all  the   creditor^  of    JAMES    W.   DRANE,  who  mny 
have  proxed  their  claims  : 

Yon  are  hereby  notified  to  appear  before  the  Supreme 
Ooiirt  of  the  District  of  Columbia,  sitting  in  Baukrupicy  on 
theOihdavof  March.  1^80.  at  II  o'el.ick  a.  m..  :itih.'  ofllce 
of  J.  Sayles  Brown.  Reglbter,  at  the  City  Hall,  Waj*ljingii>ii 
City,  to  >how  cause  why  a  discharge  from  all  his  debti^ 
should  not  be  granted  to  i»Hid  Bankrupt. 

You  are  also  notified  i hat  the  second  and  third  meetings 
of  sai'l  Binkrupfs  creditors  will  be  held  i>efore  the  H»gi»*. 
er  at  the  same  pl.ace  on  the  8th  day  of  March.  1S>»0,  at 
11  o'clock  a.  m. 

By  order  of  the  Court.  FREDK.  DOUGLASS. 

U.  S.  Marshal  of  D.  C,  as  Messenger. 

TMii  B.  J.  Mkios.  (y'lerk.  S-2 


GttKUOUY  G.  (7UAVJC8 
V. 

John  R.  Buooks  kt  al.    .  ^ 

On  motion  of  the  plalniiff.  by  Mr.  John  B  Thompson  his 
solicitor,  it  is  ordered  that  the  defendant,  .fohu  R.  Bro«»ks, 
cause  his  jippeanince  to  be  enteied  herein  on  *»r  before  ihe 
first  rule  day  occurring  forty  days  after  this  dav;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  t»f  default. 

By  the  Court.  CllAS.  P.  JAMES,  lusiice,  &c. 

A  true  copy.    Test; K    J    Mkiiis.  t:ieik. 

IN    Till:  SUPREME  COURT   OF  THE  DISTRICT  OF 
*•      (!oluinbi:i. 

Jamks  E.  Bigos  kt  al.     ) 

V.  \     No.  6179.    Equity. 

WtLIJXM  B    K  NO  KT  al.       ) 

.Tob  Barnard,  trustee  herein,  have  reported  a  sale  of  the 
w.'si  half  of  lot  iN«»  II,  in  >qur»re  .No  211.  in  Washington 
ciiy.  iniheDI-'fici  of  l/'olumlua. to  William  B  King,  for  #400. 

1«  is  this  I6ih  ilay  of  Febru;irv,  IS^u.  Urdered.  ibai  saiJ 
.•B.-tle  be  conflrin«'d,  unle-s  go*>d  ciu«e  to  ihe  contrary  be 
shown  on  o\  before  ti  e  I6ih  day  of  March.  ISMO.  Provided  a 
copy  t)f  thi-  order  be  putttl^heti  in  the  Washington  Law  Re- 
Dorier  for  three  successive  weeks  belore  »aid  d  iv, 

<;hAS    p.  .1  am F.S,  Justice. 

True  copy.  Test  R.   T.  Mki';.<*,  Clerk,  Ac 

Ei>w.Mii>';  A  BAitvvnn.  .Solicitor  for  ^^uppl;^tnan^s     8.H 

IN  THE  SUPKEME  COURT  OF  THE   -  ISTBICT  tiF 
Columbia,  holding  a  >]HHial  Term  for  Orphans  Court 
business.  February. 'JO.  18S(». 
In  the  matter  of  the  Will  of  .lohn  Pri»e. 
Appltc.ition   for  Letters  Tesiainenuiry  on  the  estate  of 
John  Price,  oi  ihe  District  of  iv'uliiinbia,  ha*  this  day.been 
uiide  by  Harriei  W.  Price. 

All  per.'»on^  inieresit'il  are  hereby  notified  to  appe'ir  in  this 
court  <»n  Frnlay.  the  I9ilt  day  of  March  ne.xt.  at  II  o'chnrk 
a.  nu,  n>  Khow  c;in»e  why  Letters  Tesiameniary  on  the 
e!»tale  oi  the  said  decea-ed  should  not  issue  as  pray«*d.  Pro- 
vided acoj»y  of  thi>  ordiT  be  published  oncea  week  for  three 
w«-ek?«.   in  ihe  Washington  Law  Reporter,   previous  lo  the 

'"*  a'osi?  ■  A .  WEBSrER,  RegN^er  of  Wills. 

COMK  &  OoLK.  Solicitors.  8-S 
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WASHINGTON 


Nareh  S,  1880 


GEORGE  B.  CORKHILL 
A.  H.  JAOKSOJf       .      - 


Editor 
AfisociATB  Editor 


Col.  Enoch  Tottbn  delivered,  on  the 
evening  of  the  5th  inst,  before  the  National 
University  Law  School,  the  first  of  a  series  of 
three  lectures  on  the  Law  of  Corporations. 
The  lectore  was  sach  as  was  expected  from 
one  80  able  and  familiar  with  the  subject  as 
Col.  Totten.  The  second  lecture  of  this 
coarse  will  be  delivered  on  the  evening  of 
the  12th  inst.,  in  the  hall  of  the  University, 
it  633  F  street,  n.  w. 


Application  of  the  executors  of  E.  A. 
Stevens  for  an  order  of  the  Supreme  Court  of 
the  United  States,  directing  or  allowing  the 
sale  of  the  Steven's  Battery  Property,  on 
which  nearly  two  millions  of  dollars  have  been 
expended,  was  made  by  Leon  Abbett  for  the 
executors  on  March  2d,  the  State  of  New 
Jersey,  being  represented  by  Ex-Gov.  Joel 
Parker.  After  argument  pro  and  can,  the 
court  reserved  its  decision. 


Litioants  throughout  the  country,  are  to 
be  congratulated  on  the  passage  by  the  House 
of  the  long-pending  bill  restricting  transfers 
of  cases  from  State  to  Federal  courts.  It  was 
demanded  by  oppressed  citizens  of  all  par- 
tics.  They  found  themselves  at  the  mercy  of 
rich  and  oppressive  corporatiobs  who  could 
not  be  made  to  answer  in  State  courts.  Men 
of  average  means  were  denied  justice  because 
they  could  not  aflTord  the  cost  of  litigation. 

Sec.  1  provides,  "  that  the  Circuit  Courts 
of  the  United  States  shall  have  original  cog- 
nizance, concurrent  with  the  courts  of  the 
several  States,  of  all  suits  of  a  civil  nature, 
at  common  law  or  in  equity  when  the  matter 
in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  of  two  thousand  dollars.'*  It 
will  be  remembered  that  the  law,  as  it  now 
stands,  requires  the  matter  in  dispute  to  ex- 
ceed tiie  sum  of  five  thousand  dollars* 


Funds  Doe  from  the  District  Not  Attachable  on 
JadgmeDts. 

An  opinion  was  delivered  by  Chief  Justice 
Cartter  in  the  Court  InBanc,  March  3d,  in  the 
cases  brought  to  test  the  legality  of  the  attach- 
ment of  credits  in  possession  of  the  District. 
The  decision  declares  that  these  are  not  valid. 
Suits  were  brought  by  John  C.  Fay,  for  the 
National  Metropolitan  Bank,  and  Tucker  and 
Sherman,  respectively,  against  J.G.  Bigelow, 
on  two  notes  for  $500  each.  The  latter  had 
obtained  a  judgment  against  the  District  for 
damages,  and  attachments  were  obtained 
against  the  amount  of  the  notes.  The  late 
Judge  Humphreys  quashed  these  actions,  and 
an  appeal  was  taken  to  the  general  term,  which 
reversed  him.  Judge  Cox  gave  judgment  of 
condemnation,  and  the  District  in  turn  ap- 
pealed. The  cases  were  submitted  on  printed 
briefs,  and  afterwards  argued  before  Chief 
Justice  Cartter  and  Judge  James.  A  re-ar- 
gument was  ordered  and  was  concluded  be- 
fore the  Chief  Justice  and  Judge  Wylie.  The 
court  decided  that  a  corporation  of  any  kind 
is  not  a  person  as  contemplated,  and  that 
funds  due  from  the  District  to  any  defendant 
could  not  be  attached. 


The  Coorts  v.  Departmental  Orders^  ftc 
^  Some  time  since  Judge  V.  D.  Stockbridge, 
an  Examiner-in-Chief  of  the  Patent  Office,  was 
subpoenaed  to  testify  before  R.  D.  Mussey, 
commissioner,  as  an  expert  witness  concern- 
ing his  special  knowledge  of  various  inven* 
tions.  He  appeared  before  the  commissioner, 
but  declined  to  answer  the  interrogatories 
propounded  by  counsel  on  the  ground  that 
the  Commissioner  of  Patents,  with  the  appro- 
val of  the  Secretary  of  the  Interior,  had  for- 
bidden officers  and  employees  of  the  Patent 
Office  to  testify  as  experts  in  patent  cases. 
Upon  this  refusal,  a  rule  was  issued  by  Jus- 
tice Mac  Arthur,  requiring  the  witness  to  show 
cause  why  he  should  not  testify.  At  the 
hearing  the  refusal  of  the  witness  was  sus- 
tained for  the  reason  that  it  was  against  pub- 
lic policy.  On  the  4th  inst.,  this  decision  was 
reversed  in  General  Terra,  and  Chief  Justice 
Cartter,  in  delivering  the  opinion  of  the  court, 
enunciated  the  doctrine  that  a  person  sub- 
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poenaed,  whether  he  be  an  officer  of  the  Gov- 
ernment or  not,  must  obey  and  comply  with 
the  mandates  of  the  court.  This  decision  set- 
tles a  long  mooted  question  in  the  Patent 
Office,  and  authoritatively  sets  aside  an  order 

of  the  Department. 

■  ^•^  •• 

Law  of  Slander. 
No.  2. 

As  stated  i^  the  preceding  number,  the 
action  for  slander  was  very  rare  in  former 
times,  not  even  then  being  brought  for  words 
upon  slight  or  trivial  occasions ;  words  of  heat, 
anger,  or  passion  spoken  suddenly,  or  with- 
out deliberation  do  not  give  sufficient  cause 
for  the  action. 

A  party  must  be  injured  by  the  false  and 
malicious  scandal  and  slander,  and  have  good 
and  true  cause  for  an  action  at  law,  if  not,  it 
would  be  a  verbis  ad  verbera,  and  be  fatal  to 
the  action.  Scandalous  words  may  be  quali- 
fic'l,  explained,  or  retracted  in  presence  of  the 
suiue  parties  and  during  the  same  conversa- 
tion, and  thereby  rendered  un  actionable,  Tra- 
bue  V.  Mays,  8  Danna,  139.  If  any  person 
falsely  and  maliciously  speak  and  publish 
words  of  or  against  another,  directly  charging 
him  or  her  with  a  crime,  for  the  commission 
of  which  the  offender  would  be  liable  to  pun- 
ishment at  law,  an  action  on  the  case  will  be 
sustainable.  "The  words  must  contain  an 
express  imputation  of  some  crime,  4&c.,  and 
the  charge  upon  the  person  spoken  of  must  be 
precise."  **  Words  to  be  actionable  must  be 
unequivocal  Imputing  to  a  person  an  evil 
inclination,  which  (if)  not  carried  into  ef- 
fect is  not  actionable."  De  Gray,  C.  J., 
Onslow  V.  Home,  3  Wills.,  187 ;  EUenborough, 
C.  J.,  in  Harrison  v.  Stratton,  M.  T.,  1808 ;  4 
Esp.  N.  P.  C,  218.  Charging  a  person  with 
having  killed  a  party  who  is  then  living  is  not 
actionable,  because  the  plaintiff  to  the  slan- 
der suit  cannot  be  in  the  slightest  jeoparded, 
either  in  his  liberty  or  property,  or  other  per- 
sonal rights.  Snay  v.  Gee,  4  Rep.,  16  a;  and 
cojUra,  Eckart  v.  Wilson,  10  S.  &  R.,  44. 
Spoken  words  in  order  to  be  actionable,  must 
import  a  charge  of  some  offense — some  crime 
for  which  the  offender  might  be  indicted  and 
tried  and  punished  at  law.    Or  an  imputation 


of  being  afflicted  with  some  disgraceful  dis- 
order, or  be  uttered  in  relation  to  some  trade 
or  occupation  by  which  the  slandered  party  is 
injured.  Bloss  v.  Tobey,  2  Pick.,  820,  328. 
Such  spoken  words  will  be  received  and  con- 
sidered by  the  court  in  their  ordinary  and 
natural  meaning,  and  not  in  mitiore' sensue, 
Stevenson  v.  Hayden,  2  MasOb,  406. 

A  says  to  B,  "you  are  a  swindler,"  or  "you 
fired  your  own  store,"  neither  are  actionable, 
but  if  A  says,  "  I  venture  he  stole  my  book," 
or  after  decision,  "  you  swore  falsely  at  the 
trial  of  your  brother,"  and  if  one  accuse  a 
minister  of  the  gospel  of  habitual  drunken- 
ness, an  action  will  lie.  Nye  v.  Ottis,  8  Mass., 
122 ;  Fowle  v.  Robins,  12  Mass.,  498  ;  Sibley 
V.  Marsh,  7  Pick.,  88 ;  Chaddock  v.  Briggs, 
18  Msss.,  248,  252.  From  what  has  been  pre- 
sented, it  is  perfectly  plain  that,  in  order  to 
maintain  slander ,  the  party  must  have  been 
absolutely  injured  by  the  words  spoken  and 
published,  and  that  those  words  must  have 
charged  him  with  an  offense  for  which  he  was 
indictable  at  law,  or  with  having  a  disgrace- 
ful disease  unfitting  him  for  decent  and  reput- 
able society. 

If  damages  are  expected  by  a  party  because 
of  the  conduct  of  another,  the  relation  of  cause 
and  effect  must  be  shown  between  the  conduct 
complained  of  and  the  injury  sustained,  and 
this  hiatus  between  the  cause  and  effect  can- 
not be  filled  by  the  independent  illegal  acts 
of  outside  parties. 

"The  husband  has  a  right  to  the  services  of 
his  wife,  and  is  bound  to  maintain  her  in  sick- 
ness and  health ;  anything  which  diminishes 
the  value  of  the  right  or  increases  the  burden 
of  the  duty,  necessarily  occasions  pecuniary 
loss  to  the  husband;  therefore  slanderous 
words  spoken  of  his  wife,  injuring  her  health 
and  spirits,  are  a  sufficient  cause  for  action.*' 
Olmstead  v.  Brown,  12  Barb.,  657.  "  In  this 
case  the  uttering  of  slanderous  words  was 
proved,  and  the  words  were  communicated  to 
the  wife  and  injured  her  health ;  but  the  plain- 
tiff did  not  prove  any  relation  between  the 
speaking  of  the  slanderous  words  by  the  de- 
fendant and  the  injury  to  her  health ;  nor  did 
it  appear  that  those  who  repeated  the  slander 
had  Justifiable  intentions  in  doing  so.    Held, 
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ihot  the  plaintiff  ooald  not  maintain  the  ac- 
tion.-   lb. 

The  very  gist  of  the  action  is,  in  a  word, 
that  the  charge  be  malicious  [[and  that  the 
plaintiff  be  accused  of  an  offense  actionable 
at  law,  in  other  words,  if  an  action  at  law 
will  not  lie  for  the  offense  charged  against 
the  plaintiff  by  the  defendant,  the  action  of 
slander  will  not  be  sustainable  by  the  plain- 
tiff  against  the  defendant. 

'*  There  are  two  sorts  of  malice ;  one  denot- 
mg  an  act  done  from  ill-will  toward  an  indi- 
ridual,  the  other  a  wrongful  act  intentionaUy 
done  without  just  cause  or  excuse." 

In  ordinary  actions  for  slander,  the  act  it- 
self being  wrong,  malice  will  be  inferred  from 
the  uttering  and  publishing  of  the  slanderous 
matter;  ''but  in  actions  for  slander  prima 
facie  excusable  on  account  of  the  cause  of 
pablishing  the  slanderous  matter,  malice  in 
fact  must  be  proved." 

'*  The  words  should  contain  an  express  im- 
putution  of  some  crime  liable  to  punishment, 
iome  eapiiat  offense  or  other  infamous  crime  or 
misdemeanor/'  Jarvis  v.  Hathway,  8  Johns. 
Bep.,  180;  McMillan  v.  Birch,  1  Binney's 
Bep.,  178. 

Under  this  caption  the  student  of  the  law 
will  find  all  the  Information  desired  in  the  fol- 
lowing citations.  We  have  careflilly  exam- 
uied  them  all  and  vouch  for  their  truthfulness 
on  all  questions  upon  which  they  bear.  The 
general  doctrine  has  been  already  announced, 
an(}  the  following  is  only  illustrative :  Dema- 
rest  V.  Hairing,  6  Cow.,  76 ;  Brooker  v.  Coffin, 
5  Johns.,  188;  Deford  v.  Millan,  8  Penn., 
108 ;  Chidard  v.  Linville,  8  Hawks,  474 ;  Mc- 
Cnen  v.  Ludlaw,  2  How.,  12;  Vaugham  v. 
Harems,  8  Johns.,  109 ;  Watson  v.  Hampton, 
1  Bibb.,  819 ;  Crookshank  v.  Gray,  20  Johns., 
844;  Lee  v.  Robertson,  1  Stew.,  138 ;  Harris 
T.  r .  1  Stew.,  281. 

When  the  soUoquism  is  concerning  an  extra 
Judicial  affidavit  to  '*he  has  sworn  falsely," 
m  action  will  not  lie.  Shaffer  v.  Kinzer,  1 
Binn.,  587.  It  is  slanderous  to  say  of  one,  **  he 
ii  perjured***  Hopkins  v.  Beedle,  1  Caimes, 
847.  To  say  of  one  "  he  is  perjured,"  is  slan- 
derous, but  if  spoken  of  testimony  given  in 
court,  it  is  for  the  defendant  to  show  that  the 


court  cannot  administer  an  oath.  Green  v. 
Long,  2  Caimes,  847.  To  say  of  one  "  he  has 
sworn  falsely,  he  has  taken  a  false  oath  in 
Squire  J.'s  court,"  is  not  actionable  per  se. 
Ward  V.  Clark,  2  Johns.,  10.  To  say  "the 
Rev.  John  DeWittis  a  perjured  man"  is  slan- 
derous, and  parole  evidence  of  his  being  a 
minister  of  the  gospel  is  admissible.  Cum- 
mins V.  Smith,  2  S.  db  R,,  440 ;  Kean  v.  Mc- 
Laughlin, lb.,  469. 


Le;;al  Personals. 

Alexander  B.  Butts,  Esq.,  tiounselor-at- 
Law,  of  Piainfield,  N.  J.,  is  EtDpping  at  the 
Ebbitt  House  for  a  few  days.  He  comes  to 
Washington  on  professional  matters  and  is 
having  a  good  time  amid  the  scenes  of  his 
early  professional  life  and  studies. 

Judge  W.  A.  Carter,  of  Ft.  Bridger,  Wyom- 
ing  Territory,  is  at  Willard's  Hotel.  Few 
men  living  have  had  a  more  eventful  career, 
on  the  tented  field,  on  the  bench,  as  an  organ- 
izer of  new  territories,  as  pioneer  of  civilisa- 
tion and  good  government  on  the  frontiers ; 
and  as  a  developer  of  the  stock,  mineral  and 
agricultural  resources  of  the  great  west,  he  is 
the  pecr4>f  any  man  living.  Many  are  the 
thousands  of  travelers  across  the  plains,  who 
remember  Judge  Carter  and  his  hospitable 
family  and  home  at  Ft.  Bridger,  two  thousand 
miles  fh>m  the  comforts  of  their  Eastern  homes. 


On  the  trial  of  a  prisoner,  a  letter  purport- 
ing to  have  been  written  by  him  was  intro- 
duced, and  another  letter  written  by  him  at  the 
dictation  of  officers,  for  the  purpose  of  prov- 
ing first  letter  by  comparison,  held  to  be  er- 
ror.   State  V.  Miller  (Wis.  S.  C.) 


Book  Notices. 


The  Law  of  Contracts  :  By  John  Wil- 
liam Smith.  Sixth  American  Edition,  with 
Notes  and  References  to  both  English  and 
American  Editions,  by  William  Henry  Rawle, 
with  additional  Notes  by  George  Sharswood, 
LL.  D.  Published  by  T.  &  J.  W.  Johnson 
<&  Co.,  Philadelphia,  Pa.    Price,  $4.50. 

This  edition  is  a  reprint  of  the  last  Eng- 
lish edition,  in  which  the  substance  of  the 
English  notes  to  the  former  editions  have 
been  incorporated  with  the  text.  Much  new 
matter  has  been  added,  comprising  the  most 
recent  statutes  and  the  latest  decisions.  While 
retaining  the  full  notes  of  the  former  editor, 
William  H.  Rawle,  esq.,  the  present  editor, 
George  Sharswood,  esq.,  has  so  re-arranged 
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as  to  accommodate  them  to  the  altered  ar- 
rangement of  the  work,  and  added  new  notes 
and  references  to  later  American  cases,  thus 
bringing  the  work  down  to  the  present  day. 

The  doctrine  of  contracts  is  very  thoroughly 
considered  in  these  lectures  of  Prof.  Smith, 
and  presented  in  such  a  compact  and  lumi- 
nous manner,  that  no  one  can  fail  to  compre- 
hend the  various  topics  connected  therewith. 
,  While  it  is  simple  and  brief,  and  easily  un- 
derstood, it  is,  at  the  same  time,  one  of  the 
very  best  text  books  on  Contracts  that  has 
yet  been  Issued. 

Orders  for  the  above,  or  any  other  Law 
Books,  may  t>e  left  with  James  T.  Powell, 
Business  Manager  of  the  Law  Reporter,  651 
F  Street.  N.  W^ 


lirati{d  J^tates  J^uprmu  (^mrt. 


Tax  OB  NaUobiiI  Bank  Shares. 

No.  19.-^CT0BBR  TSRM.  1679. 

The  People  or  the  State  of  New  York,  ex 
rel.  Chauncey  P.  Williams,  Plaintiff  in  Error, 

V, 

William  J.  Weaver,  Edward  Brennan  and 
Robert  H.  Weir,  constituting  the  Board  of 
Assessors  of  the  City  of  Albany. 

In  Error  to  the  Court  of  Appeals  of  the  State 
of  New  York, 

1.  The  prevision  of  tl.e  national  bank  law  that  State 
taxation  on  the  chares  of  tlie  bank  shall  not  be 
at  a  ^i^ater  rate  than  la  assessed  on  other  money 
cnpital  in  tlic  hands  of  citizens  of  tlie  State,  has 
refr*rence  to  the  entire  process  of  assessment,  and 
includes  the  valuation  of  the  shares  as  well  as  the 
ratio  of  percentage  charged  on  snch  valuation. 

%  A  statute  of  a  State,  therefore,  which  e£>tabiishe8 
a  mode  of  assessment  by  wliich  the  shares  of  the 
national  banks  are  valned  lii^her  In  proportion  to 
their  real  value  than  other  moneyed  capital,  is  In 
coniict  with  the  act  of  Conj^resH,  tlioui^h  no 
greater  percentage  Is  levied  on  tliat  valuation 
than  the  valuation  of  other  moneyed  capital. 

3.  The  statute  of  New  York  of  1866,  which  permits 
H  debtor  to  deduct  tlie  amount  of  his  debts  from 
ri)e  valuation  of  all  his  personal  property,  Includ- 
injc  nooneyed  capital,  except  his  bank  shares, 
taxes  tliose  shares  at  a  i^reater  rate  than  other 
moneyed  capital,  and  is,  therefore,  void  as  to  the 
sharea  of  national  banks. 

Mr.  Justice  Miller  delivered  the  opinion 
of  the  Court : 

The  law  of  the  State  of  New  York  for  tax- 
ation  in  the  county  of  Albany,  enacted  in  the 
year  1850,  contained  the  following  section : 

**  Sec.  9.  If  any  person  shall  at  any  time 
before  the  assessors  shall  have  completed 
their  assessments,  make  affidavit  that  the 
value  of  his  real  estate  does  not  exceed  a  cer- 
tain sum,  to  be  specified  in  snch  affidavit,  or 


that  the  value  of  the  personal  estate  owned 
by  him,  after  deducting  his  just  debts,  and  his 
property  invested  in  the  stock  of  any  corpora- 
tion or  association  liable  to  be  taxed  therefor, 
does  not  exceed  a  certain  sum,  to  be  specified 
in  the  affidavit,  it  shall  be  the  duty  of  the 
board  of  assessors  to  value  such  real  or  per- 
sonal estate,  or  both,  as  the  case  may  be,  at 
the  sum  specified  in  such  affidavit,  and  no 
more." 

In  the  year  1866  the  legislature  of  that  State 
enacted  on  this  subject  another  law,  the  first 
section  of  which  reads  as  follows : 

**  Section  1.  No  tax  shall  hereafter  be  as- 
sessed upon, the  capital  of  any  bank  or  bank- 
ing association  organized  under  the  authority 
of  this  State,  or  of  the  United  States,  but 
the  stockholders  in  such  banks  and  banking 
associations  shall  be  assessed  and  taxed  on 
the  value  of  their  shares  of  stock  therein : 
said  shares  shall  be  included  in  the  valuation 
of  the  personal  property  of  such  stock- 
holder in  the  assessment  of  taxes,  at  the  place, 
town  or  ward  where  such  bank  or  banking  as- 
sociation is  located,  and  not  elsewhere,  whether 
the  said  stockholder  reside  in  said  place,  town 
or  ward,  or  not,  bpt  not  at  a  greater  rate  than 
is  assessed  upon  other  moneyed  capital  in  the 
hands  of  individuals  in  this  State.  And  in 
making  such  assessment  there  shall  also  be 
deducted  from  the  value  of  such  shares  such 
sum  as  is  in  the  same  proportion  to  such  value 
as  is  the  assessed  value  of  the  real  estate  of 
the  bank  or  banking  association,  and  in  which 
any  portion  of  their  capital  is  invested,  in 
which  said  shares  are  held,  to  the  wlbiole 
amount  of  the  capital  stock  of  said  bank  or 
banking  association.  And  provided  further, 
that  nothing  herein  contained  shall  be  held  or 
construed  to  exempt  from  taxation  the  real 
estate  held  or  owned  by  any  such  bank  or 
banking  association ;  but  the  same  shall  be 
subject  to  State,  county,  municipal  and  other 
taxation  to  the  same  extent  and  rate  and  in 
the  same  manner  as  other  real  estate  is  taxed." 

The  defendants  in  error  constituted  the 
board  of  assessors  of  the  city  of  Albany  for 
the  year  1875,  and  assessed  against  the  plain- 
tiff for  taxation  the  sum  of  $38,250  on  acoomt 
of  shares  owned  by  him  in  the  National  Al- 
bany Exchange  Bank,  oi^anized  under  the 
general  banking  act  of  Congress.  He  ap- 
peared before  this  board  in  due  time  and 
demanded  the  reduction  of  this  sum  to  the 
amount  of  one  dollar,  and  accompanied  the 
demand  with  this  affidavit : 
'•  City  and  County  of  Albany,  ss: 

"  I,  Chauncey  P.  Williams,  being  duly  sworn, 
do  depose  and  say  that  the  value  of  personal 
estate  owned  by  me,  incloding  my  stock  bank» 


Digitized  by 


Google 


Vol.  Vm 


WASHINGTON  LAW  REPORTER. 


149 


after  dedacting  my  just  debts  and  my  property 
invested  in  the  stock  of  corporations  or  asso- 
ciations liable  to  be  taxed  therefor,  and  ray 
investments  in  the  obligations  of  the  United 
States,  does  not  exceed  the  sum  of  one  dollar. 
"C.  P.Williams. 

"  Subscribed  and  sworn  before  me,  this  28th 
day  of  September,  1875. 

<*  Jahees  Maher,  Notary  Public*' 

The  defendants  refused  to  make  this  deduc- 
tion, and  under  the  procedure  in  the  courts  of 
New  York,  which  allows  of  an  amicable  suit 
on  an  agreed  statement  of  facts,  the  case  fi- 
nally came  to  the  court  of  appeals  of  that 
State.  The  judgment  there  being  in  favor  of 
defendants,  the  plaintiff  brings  the  record  to 
this  court  by  writ  of  error.  Three  questions 
were  raised  and  decided  in  the  supreme  court 
and  its  judgment  affirmed  in  the  court  of  ap- 
peals.    They  are  thus  stated  in  the  record  : 

"  The  case  coming  on  for  argument  on  the 
submission  thereof,  after  hearing  Mr.  Hale,  of 
counsel  for  relator,  and  Mr.  Pcckham,  of  coun- 
sel for  defendants,  the  court  decides : 

"1st.  That  it  was  not  the  duty  of  the  de- 
fendants, as  assessors  of  the  city  of  Albany, 
to  comply  with  the  demand  made  by  said  re- 
lator, and  reduce  his  assessments  to  the  sum 
of  one  dollar,  and  answer  the  first  question 
sabmitted  in  the  negative. 

"  2d.  That  under  the  law  of  the  State  of 
New  York,  referred  to  in  the  second  question, 
and  passed  April  23,  1866,  the  defendants,  as 
such  assessors,  were  justified  in  refusing  to 
reduce  the  relator's  assessment  on  his  shares 
of  bank  stock  mentioned  in  said  submission 
to  the  sum  of  one  dollar,  and  answers  the 
second  question  in  the  affirmative. 

"  3d.  That  the  said  law  of  the  State  of  New 
York,  passed  April  23,  1866,  is  not  in  viola- 
tion of  any  law  of  the  United  States  relating 
to  the  amount  of  taxes  on  shares  of  national 
banking  associations,  and  answers  the  third 
question  in  the  negative, 

"Judgment  is,  therefore,  ordered  for  the  de- 
fendants against  the  relator,  with  costs.'* 

Of  the  second  of  these  propositions  this 
court  has  no  jurisdiction,  but  must  accept  the 
decision  of  the  highest  court  of  the  Stale  that 
the  act  of  1866  took  the  money  invested  in 
bank  shares  out  of  the  general  provision  oj 
the  law  of  1850,  which  allowed  a  reduction  of 
the  debts  owing  by  the  shareholder  from  the 
value  of  the  personal  property,  as  a  basis  for 
laying  the  tax.  In  that  respect  we  are  bound 
by  the  decision  of  the  court  of  appeals  as  the 
true  construction  of  the  State  statute.  The 
first  prof)08ition  is  but  the  necessary  result  of 
the  case,  if  the  other  two  are  decided  in  favor 
of  defendants  by  that  court.     We  have  thus 


left  for  our  consideration  tlie  third  proposi- 
'  tion,  which  beins:  decided  against  a*  right  as- 
I  serted  by  plaintiff  under  the  act  of  Congress 
I  establishing  the  national  banking  system,  pre- 
sents a  question  reviewable  by  this  court.  We 
proceed  to  consider  it. 

The  court  of  appeals  delivered  no  formal 
opinion  in  the  present  case,  but  in  the  entry 
of  their  judgment,  which  is  part  of  the  record^, 
they  say :  **  This  judgment  is  upon  the  author- 
ity of  the  former  decision  of  this  court  ren- 
dered in  the  case  of  The  People  against  Dolan 
and  others.    36  N.  Y.  R.,  59." 

The  opinion  in  that  case  is  before  us,  and  It 
decides  directly  the  question  now  presented, 
and  if  sound  it  justifies  the  judgment  of  the 
court  in  this  case.  We  have  given  it  the  care- 
ful consideration  which  the  high  character  of 
the  court  demands  at  our  hands.  The  ques- 
tion arises  on  the  provision  of  the  national 
bank  law  concerning  taxation  of  the  shares 
of  the  banks,  which  is  thus  expressed  in  sec- 
tion 5,219  of  the  Revised  Statutes,  in  force  at 
the  time  of  this  assessment : 

"  Nothing  herein  shall  prevent  all  the  shares 
in  any  association  frout  being  included  in  the 
valuation  of  personal  property  of  the  owner 
or  holder  of  such  shares,  in  assessing  taxes 
imposed  by  authority  of  the  State  within 
which  the  asssociation  is  located,  *  *  subject 
only  to  the  two  restrictions,  that  taxation  shall 
not  be  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  such  State,  and  that  the 
shares  of  any  national  banking  association 
owned  by  non-residents  of  any  State  shall  be 
taxed  in  the  city  or  town  where  the  bank  is 
located,  and  not  elsewhere." 

It  cannot  be  disputed — it  is  not  disputed 
here — ^nor  is  it  denied  in  the  opinion  of  the 
State  court,  that  the  effect  of  the  State  law  is 
to  permit  a  citizen  of  New  York  who  has 
moneyed  capital  invested  otherwise  than  in 
banks,  to  deduct  from  that  capital  the  sum  of 
all  his  debts,  leaving  the  remainder  alone  sub- 
ject to  taxation,  while  he  whose  money  is  in- 
vested  in  shares  of  bank  stocks  can  make  no 
such  deduction.  Nor  can  it  be  denied  that 
inasmuch  as  nearly  all  the  banks  in  that  State 
and  in  all  others  are  national  banks,  that  the 
owner  of  such  shares  who  owes  debts  is  sub- 
jected to  a  heavier  tax  on  account  of  those 
shares  than  the  owner  of  moneyed  capital 
otherwise  invested  who  also  is  in  debt,  be- 
cause the  latter  can  diminish  the  amount  of 
his  tax  by  the  amount  of  his  indebtedness, 
while  the  former  cannot.  That  this  works  a  dis- 
crimination f^ainst  the  national  bank  shares 
as  subjects  of  taxation,  unfavorable  to  the 
owners  of   swch  shares,  is   al90  free  from 
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doubt.  The  question  we  are  called  to  decide 
is  whether  Congress,  in  passing  the  act  which 
subjected  these  shares  to  taxation  by  the 
State,  intended  by  the  very  clause  which  was 
designed  to  prevent  discrimination  between 
national  bank  shares  and  other  moneyed  cap- 
ital, to  authorize  such  a  result. 

That  the  provision  which  we  have  cited 
was  necessary  to  authorize  the  States  to  lm> 
pose  any  tax  whatever  on  these  bank  shares, 
is  abundantly  established  by  the  cases  of 
McCulloch  V.  The  State  of  Maryland,  4 
Wheaton,  316 ;  Weston  v.  The  City  of  Char- 
leston, 2  Peters,  449 ;  Osborne  v.  The  United 
States  Bank,  9  Peters,  758. 

As  Congress  was  conferring  a  power  on  the 
States  which  they  would  not  otherwise  have 
had,  to  tax  these  shares,  it  undertook  to  im- 
pose a  restriction  on  the  exercise  of  that 
power,  manifestly  designed  to  prevent  taxation 
which  should  discriminate  against  this  class 
of  property  as  compared  with  other  moneyed 
capital.  In  permitting  the  States  to  tax  these 
shares,  it  was  foreseen — the  cases  we  have 
cited  from  our  former  decisions  showed  to 
clearly — that  the  Stal^  authorities  might  be 
disposed  to  tax  the  capital  invested  in  these 
banks  oppressively. 

This  might  have  been  prevented  by  fixing 
a  precise  limit  in  amount.  But  Congress, 
with  due  regard  to  the  dignity  of  the  States 
and  with  a  desire  to  interfere  only  so  far  as 
was  necessary  to  protect  the  banks  from  any- 
thing beyond  their  equal  share  of  the  public 
burdens,  said,  you  may  tax  the  real  estate  of 
the  banks  as  otiier  real  estate  is  taxed,  and 
you  may  tax  the  shares  of  the  bank  as  the 
personal  property  of  the  owner,  to  the  same 
extent  you  tax  other  moneyed  capital  invested 
in  your  State.  It  was  conceived  that  by  this 
qualification  of  the  power  of  taxation  equality 
would  be  secured  and  injustice  prevented. 

That  such  was  the  intent  of  Congress,  can 
admit  of  no  doubt.  Have  they  given  expres- 
sion to  that  intent  so  that  courts  can  see  and 
enforce  it,  or  have  they  expressed  themselves 
so  unfortunat-ely  that  the  States  may  by  a  nar- 
row interpretation  of  the  act  of  Congress  and 
by  skillfully  framed  statutes  of  their  own,  ex- 
ercise the  power  thus  granted  so  as  not  only 
to  reap  its  full  benefit,  but  at  the  same  time 
cause  the  burden  of  supporting  the  State 
government  to  fall  with  unequal  weight  on  the 
subject  of  taxation  thus  surrendered  lo  it  by 
the  national  gm^emment? 

The  argument  by  which  this  view  is  sup- 
ported is  founded  on  the  assumption  that 
while  Congress  limited  the  State  authorities 
in  reference  to  the  ratio  or  percentage  levied 
on  the  valu9  of  (hes^  shf^eBp  which  could  not 


be  greater  than  on  other  moneyed  capital  in- 
vested in  the  State,  it  left  the  matter  of  the 
relative  valuation  of  the  shares  and  of  other 
moneyed  capital  wholly  to  the  control  of  State 
regulation.  The  State  can,  therefore,  adopt 
any  arbitrary  or  conventional  system  of  valu- 
ation as  a  basis  of  taxation,  however  unequally 
or  unjustly  it  may  operate  and  however  it  may 
discriminate  against  bank  shares,  provided 
the  percentage  of  the  tax  levied  in  this  valu- 
ation is  the  same  in  all  cases.  If,  for  instance, 
the  tax  is  two  per  cent,  on  all  personal  prop- 
erty, the  argument  is  that  the  act  of  Congress 
is  not  violated  if  the  valuation  on  the  money 
of  the  citizen  invested  in  State  bonds  is,  by 
statute,  one  half  its  real  value,  and  that  on 
bank  shares  is  its  full  value,  or  as  in  the 
statute  of  the  State  now  under  consideration, 
the  tax-payer  is  allowed  an  exemption  from 
taxation  in  whole  or  in  part,  as  regards  his 
State  bonds,  while  none  is  allowed  in  reference 
to  bank  shares. 

'<  Taxation  shall  not  be  at  a  greater  rate 
than  is  assessed  upon  other  moneyed  capital 
in  the  hands  of  individuals. "  Seizing  upon 
the  word  rate  in  this  sentence  as  if  discon- 
nected from  the  word  assessment,  and  con- 
struing it  to  mean  percentage  on  any  valu- 
ation that  might  be  made,  the  court  of  appeals 
arrive  at  the  conclusion  that,  since  that  per- 
centage is  the  same  in  all  cases,  the  act  of 
Congress  is  not  infringed.  If  this  philological 
criticism  were  perfectly  just,  we  still  think  the 
manifest  purpose  of  Congress  in  passing  this 
law  should  prevail.  We  have  already  shown 
what  that  was.  But  the  criticism  is  not  sound. 
The  section  to  be  construed  begins  by  de- 
claring that  these  shares  may  be  '*  included  in 
the  valuation  of  the  personal  property  of  the 
owner,  in  assessing  taxes  imposed  by  authority 
of  the  State  within  which  the  association  is  lo- 
cated. "  This  valuation,  then,  is  part  of  the 
assessment  of  taxes.  It  is  a  necessary  part 
of  every  assessment  of  taxes  which  is  gov- 
erned by  a  ratio  or  percentage.  There  can 
be  no  rate  or  percentage  without  a  valuation. 
This  taxation,  says  the  act,  shall  not  be  a  at 
greater  rate  than  is  assessed  on  other  moneyed 
capital.  What  is  it  that  shall  not  be  greater? 
The  answer  is  taxation.  In  what  respect  shall 
it  be  not  greater  than  the  rate  assessed  upon 
other  capital?  We  see  that  Congress  had  in 
its  mind  an  assessment,  a  rate  of  assessment, 
and  a  valuation,  and  taking  all  these  together 
the  taxation  on  these  shares  was  not  to  be 
greater  than  on  other  moneyed  capital. 

•*  When  taxes  have  been  properly  decided 
upon,  an  assessment  may  become  an  indis- 
pensable proceeding  in  the  establishment  of 
any  individual  charge  against  either  person 
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or  property.  This  is  always  requisite  wlien 
the  taxes  are  to  be  levied  in  proportion  to  an 
estimate  either  of  values,  of  benefits,  or  the 
results  of  business."  "  An  assessment,  strictly 
speaking,  is  an  official  estimate  of  the  sums 
which  are  to  constitute  the  basis  of  an  appor- 
tionment of  a  tax  between  the  individual  sub- 
jects of  taxation  within  the  District.  As  the 
word  is  more  commonly  employed,  an  assess- 
ment consists  in  the  two  processes  of  listing 
the  persons,  property,  etc.,  to  be  taxed,  and 
of  estimating  the  sums  which  are  to  be  the 
guide  in  an  apportionment  of  the  tax  between 
them.  *  *  Taxation  by  valuation  cannot 
be  apportioned  without  it."  Cooley  on  Taxa- 
tion, 258-9;  Burroughs  on  Taxation,  page 
198,  section  94.  So,  also.  Judge  Bouvier  de- 
fines assessment  to  be  determining  the  value 
of  a  man's  property  or  occupation  for  the  pur- 
pose of  levying  a  tax.  Determining  tJie  share 
of  a  tax  to  be  paid  by  each  individual.  Levy- 
ing a  tax.  1  Bonvier,  154.  These  definitions 
show  that  in  the  best  use  of  the  language  em- 
ployed bj  Congress  we  are  justified  in  look- 
ing to  the  rule  of  valuation  adopted  by  the 
State  in  assessing  taxes  on  these  shares,  as 
well  as  to  the  uniformity  of  percentage  to  as- 
certain whether  the  Congressional  restriction 
has  been  violated. 

It  is  said,  however,  that  the  judgment  of 
the  State  court  is  supported  by  the  decision 
of  this  court  in  the  case  of  The  People  v.  The 
Commissioners.  4  Wall.,  244.  The  specific 
question  now  before  us  was  not  involved  in 
that  case.  The  only  matter  before  the  court 
was  whether  the  holder  of  the  bank  shares 
was  entitled  to  deduct  from  their  value  a  due 
proportion  of  the  sum  which  the  bank  had  in- 
vested in  Government  bonds.  This  was  de- 
cided in  the  negative,  and  it  is  all  that  was  de- 
cided or  could  be  decided.  The  sentence  in 
Judge  Nelson's  opinion,  on  which  the  argu- 
ment is  founded,  reads  thus : 

"The  answer  is,  that  upon  a  true  construc- 
tion of  this  clause  of  the  act,  the  meaning  and 
intent  of  the  law  makers  were  that  the  rate  of 
taxation  of  the  shares  should  be  the  same,  or 
not  greater,  than  upon  the  moneyed  capital 
of  the  individual  citizen  which  is  subject  or 
liable  to  taxation.  That  is,  no  greater  pro- 
portion or  percentage  in  the  valuation  of  the 
shares  should  be  levied  than  upon  other  mon- 
eyed taxable  capital  in  the  hands  of  the  citi- 
wns." 

If  we  give  to  the  phrase  "  rate  of  taxation  " 
in  this  sentence  no  more  than  its  proper  force, 
and  if  we  observe  that  the  learned  judge  speaks 
of  the  proportion  or  percentage  in  the  valua- 
tion, not  on  it,  as  it  is  misquoted,  we  have  the 
idea  which  we  have  already  supposed  to   be, 


the  true  one  in  the  minds  of  the  law  makers. 
However  this  may  be,  we  fell  quite  sure  that 
the  question  of  limiting  the  effect  of  the  act 
of  Congress  to  a  discrimination  in  the  per- 
centage levied  as  a  tax,  without  regard  to 
equality  in  the  valuation  on  which  that  tax 
was  levied,  was  not  before  the  court,  and  was 
not  intended  to  be  decided.  And  in  our  view 
such  a  proposition  is  untenable. 

We  are,  therefore,  of  opinion  that  the  stat- 
ute of  New  York,  as  construed  by  the  court  of 
appeals,  in  refusing  to  plaintiff  the  same  de- 
duction for  debts  due  by  him,  from  the  valua- 
tion of  his  shares  of  national  bank  stock,  that 
it  allows  to  those  who  have  monyed  capital 
otherwise  invested,  is  in  conflict  witl^  the  act 
of  Congress,  and  the  judgment  of  that  court 
is  reversed  and  the  case  remanded  for  further 
proceedings  in  conformity  to  this  opinion. 


No.  827.--OOTOBBR  Tbrm.  1870 

Frederick  W.  Pelton,  Treasurer  of  Cuya- 
hoga County,  Ohio,  Appellant, 

V. 

The  Commercial  National  Bank  of  Clea'e-  . 

land,  Qhio. 

Appeal  from  the  Circuit  Court  of  tlie  United 

States  for  the  Northern  District  of  Ohto, 

1.  Although  the  Rtatutes  of  a  State  proviite  for  the 
valuation  of  all  monyed  capita)  for  purposes  of 
taxntioii,  at  Its  true  cash  value,  includini;  shares 
of  the  national  bank:;),  the  systematic  and  Inten- 
tional valuation  of  all  other  moneyed  capital  by 
the  taxinie  olDcers  far  below  its  true  value,  while 
n*)tional  bank  shares  are  asseiised  at  their  full 
value,  is  a  violation  of  the  act  of  Conj^ress  which 
prescribes  i  he  rule  by  which  tliose  shares  shall  t>e 
taxed  by  State  authority. 

2.  In  such  case,  on  a  payment  or  tender  of  the  sum 
which  the  bank  shares  ons:ht  to  pay  under  the 
rule  established  by  the  act  of  Con^iess,  a  court 
of  equity  will  enjoin  the  State  authorities  from 
collecting  the  remainder. 

Mr.  Justice  Miller  delivered  the  opinion 
of  the  court : 

The  bank,  which  was  plaintiff  below,  was 
one  of  those  organized  under  the  act  of  Con- 
gress of  1864,  creating  a  national  banking 
system,  by  virtue  of  which  it  can  sue  in  the 
circuit  courts  of  the  United  States.  The 
suit  is  a  bill  in  equity  to  enjoin  the  treasurer 
of  the  county  of  Cuyahoga,  in  which  the  city 
of  Cleveland  lies,  from  collecting  a  tax  al- 
leged to  be  illegal;  and  the  decree  of  the 
circuit  court  is  in  favor  of  the  complainant. 
The  chief  ground  of  objection  to  the  tax  set 
out  in  the  bill,  and  that  which  is  mainly  re- 
lied on  in  argument  here,  is,  that  the  act  of 
the  Ohio  legislature  of  April  12,  1877,  enti- 
tled '*  an  act  for  the  equalization  of  bank  shares 
for  taxation,"  under  which  the  tax  complained 
of  WAS  Qnall^  assessed,  ^s  \v^  QQuflict  with  the 
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ooDstitution  of  Ohio  on  the  subject  of  the  uni 
formity  of  taxation,  and,  therefore,  void. 

But  there  is,  also,  a  distinct  allegation  that 
the  tax,  as  assessed,  is  in  conflict  with  section 
5,219  of  the  Revised  Statutes  of  the  United 
States,  because  greater  than  that  assessed  on 
other  moneyed  capital  in  the  hands  of  indi- 
viduals, citizens  of  that  State. 

It  is  an  appropriate  duty,  which  this  court 
is  called  upon  to  perform  very  often,  to  pro- 
tect rights  founded  on  the  Constitution,  laws, 
and  treaties  of  the  United  States,  when  those 
rights  are  invaded  by  State  authority.  But 
it  is  a  very  different  thing  for  this  court  to 
declare  that  an  act  of  a  State  legislature, 
passed  with  the  usual  forms  necessary  to  its 
validity,  is  void  because  that  legislature  has 
violated  the  constitution  of  the  State. 

It  has  long  been  recognized  in  this  court 
that  the  highest  court  of  the  State  is  the  one 
to  which  such  a  question  properly  belongs, 
and  though  the  courts  of  the  United  States, 
when  exercising  a  concurrent  jurisdiction, 
must  decide  it  for  themselves,  if  it  has  not 
previously  been  considered  by  the  State  court, 
it  would  be  indelicate  to  make  such  a  decis- 
ion in  advance  of  the  State  courts,  unless  the 
case  imperatively  demanded  it.  We  will, 
therefore,  inquire  first  whether  the  decree  of 
the  circuit  court  can  be  sustained  on  the 
other  ground. 

The  bill  states  very  distinctly  that  the 
principle  on  which  the  valuation  of  the  shares 
of  the  bank  for  taxation  is  made,  "  destroys 
the  uniformity  of  the  rule  fixed  by  the  consti- 
tution, and  violates  the  obligation  thereby  im- 
posed to  treat  all  property  alike,  to  the  end 
that  all  property  may  bear  an  equal  burden 
of  taxation,  and  is  subversive  of  the  act  of 
Congress  allowing  such  shares  to  be  taxed 
and  intended  to  protect  the  owners  thereof 
from  greater  burdens  than  were  imposed  on 
other  moneyed  capital  at  the  place  where  the 
bank  was  located."  "  The  necessary  effect," 
it  is  added,  *'of  the  proceedings  had  in  the 
assessment  and  levy  of  the  taxes  standing 
against  the  shareholders  of  your  orator,  and 
now  about  to  be  enforced,  has  been  to  deprive 
such  shareholders,  both  in  the  matter  of  valu- 
ation and  equalization,  of  all  benefit  of  the 
constitution  and  general  laws  of  the  State,  by 
which  only  uniformity  in  the  burden  of  taxa- 
tion upon  all  descriptions  of  property  could 
be  secured,  to  take  from  them  the  security  af- 
forded by  the  limitation  in  the  act  of  Con- 
gress and  to  impose  upon  them  such  excessive 
exactions  as  to  make  the  franchises  granted 
by  said  act  comparatively  [useless."  The  an- 
swer, by  way  of  denial,  says  that  "  the  taxes 
mentioned  in  said  complainant's  bill,  assessed 


upon  the  shares  of  said  complainant's  bank- 
ing association,  are  not  taxed  at  a  greater  rate 
than  is  imposed  by  the  State  of  Ohio  upon 
other  moneyed  capital  in  the  hands  of  indi- 
vidual  citizens  of  said  State  resident  in  the 
city  of  Cleveland,  where  said  banking  asso- 
ciation is  established  and  located." 

It  is  thus  very  clear  that  whether  the  tax- 
ation of  which  the  bank  complained  was  a  tax 
on  its  shares  greater  than  on  other  moneyed 
capital  invested  in  Cleveland,  was  a  question 
fairly  raised  by  the  pleading. 

The  argument  is  advanced  here  which  we 
have  just  considered  in  the  case  of  Williams 
V.  Weaver  and  others,  namely,  that  if  the 
amount  of  tax  assessed  on  these  bank  shares 
is  governed  by  the  same  percentage  on  the 
valuation  as  that  applied  to  other  moneyed 
apital,  the  act  of  C  ongress  is  satisfied,  though 
a  principle  of  valuation  is  adopted  by  which 
inequality  and  injustice  to  the  owners  of  bank 
shares  must  necessarily  result.  We  do  not 
propose  to  go  over  that  argument  again.  The 
cases  have  been  considered  together  in  con- 
ference, because  they  involved  that  principle. 
It  is  sufficient  to  say  that  we  are  quite  satis- 
fied that  any  system  of  assessment  of  taxes 
which  exacts  from  the  owner  of  the  shares  of 
a  national  bank  a  larger  sum  in  proportion  to 
the  actual  value  of  those  shares  than  it  does 
from  other  moneyed  capital  valued  in  like 
manner,  does  tax  the  shares  at  a  greater 
rate  within  the  meaning  of  the  act  of  Con- 
gress. 

It  is  not  asserted  that  any  difiTerent  percen- 
tage on  the  valuation  established  was  applied 
to  these  two  classes  of  capital.  The  bill  very 
clearly  shows  that  the  source  of  the  evil  was 
in  the  unequal  valuation. 

Taking  the  answer,  with  the  meaning  which 
the  counsel  who  drew  it  attaches  in  argument 
here  to  the  words,  "  taxed  at  a  greater  rate,  *' 
it  may  be  said  to  amount,  as  a  negative  preg- 
nant, to  an  admission  that  the  valuation  was 
unequal,  as  charged  in  the  bill.  Not  only  so, 
but  it  is  not  denied  in  argument  that  while  all 
the  personal  property  in  Cleveland,  including 
moneyed  capital  not  invested  in  banks,  was 
in  the  assessment  valued  far  below  its  real 
worth,  say  at  one-half  or  less,  the  shares  of 
the  banks,  after  deducting  the  real  estate  taxed 
to  the  banks  separately,  were  assessed  at  their 
full  value  or  very  near  it.  The  only  witness 
who  testified  on  the  subject  in  this  case  at  all, 
was  the  auditor  of  the  county  of  Cuyahoga 
for  the  years  1876  and  1877,  who  had  been 
for  many  years  previously,  and  employee  in 
the  auditor's  office.  He  says  that,  as  county 
auditor,  he  was  a  member  of  the  boaid  of 
county  equalization,  and  acted  as  snoh  mem- 
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ber  in  equalizing  the  valuation  of  the  abares 
of  the  various  national  and  other  banks  during 
those  .years ;  that  the  valuation  placed  on  the 
shares  of  the  national  banks  was  higher  in 
proportion  than  the  valuation  on  other  per- 
sonal property,  including  banking  capital.  He 
says  the  matter  was  talked  over  in  the  board, 
and  that  it  was  their  aim  to  make  it  higher, 
and  that  the  value  placed  by  them  on  national 
bank  shares  was  intentionally  higher  than  the 
assessed  value  returned  by  private  banks. 

It  is  necessary  here  to  examine  into  the  mode 
of  assessing  the  tax  as  provided  in  the  act  of 
1877,  which  related  solely  to  the  tax  on  bank 
shares  The  first  section  required  the  cashier  of 
every  incorporated  bank  to  make  report  to  the 
county  auditor  of  the  names  and  residences 
of  its  shareholders,  the  par  value  of  each  share, 
and  other  facts  necessary  to  enable  the  auditor 
to  ascertain  the  value  of  those  shares.  The 
second  section  required  the  auditor  to  assess 
these  shares  at  their  true  value  in  money, 
after  deducting  the  real  estate,  and  to  transmit 
the  assessment  with  the  report  of  the  auditor 
to  the  annual  board  of  equalization  of  the 
county  in  which  the  bank  was  located.  This 
board  was  composed,  in  cities  of  the  class,  to 
which  Cleveland  belonged,  of  the  county 
auditor  and  six  citizens  appointed  by  the  city 
council.  By  the  third  section  of  that  act  this 
board  was  authorized  to  hear  complaints  and 
to  equalize  the  valuation  of  the  shares  of  such 
banks  or  banking  associations,  as  fixed  by 
said  county  auditor,  and  with  full  authority 
to  equalize  said  shares  according  to  their  true 
value  in  money.  It  is  to  be  remembered  that 
the  witness  whose  testimony  we  have  stated 
was  the  county  auditor  who  made  the  first  as- 
sessment or  valuation  of  these  shares,  and 
was  a  member  of  this  city  board  which  had 
authority  to  equalize  that  valuation.  And  it 
was  of  this  city  board  he  was  speaking  when 
he  said  that  they  had  assessed  bank  shares 
geoerally  higher  than  other  personal  property, 
including,  of  course,  other  moneyed  capital ; 
and  that  they  had  assessed  the  shares  of  the 
national  banks  higher  than  private  banks,  and 
that  it  was  their  aim  to  do  so.  It  is  also  im- 
portant to  observe  in  reference  to  another 
view  of  the  question,  presently  to  be  con 
sidered,  that  this  discrimination  was  neither 
an  accident  or  a  mistake,  nor  a  rule  applied 
only  to  this  bank,  but  that  it  was  a  principle 
deliberately  adopted  to  govern  their  action  in 
the  valuation  of  all  the  shares  of  national 
banks  and  applied  to  them  all  without  ex 
ception.  It  appears  by  the  testimony  of  this 
witness  that  there  were  seven  national  banks 
in  the  city  of  Cleveland  whose  shares,  as 
equalized  by   the  city  board  for    taxation. 


amounted  to  $3,236,500,  to  all  of  which  this 
rule  of  valuation,  making  their  taxes  much 
higher  than  on  other  moneyed  capital,  was  ap- 
plied, and  that  this  was  done  for  two  years  at 
least,  and  probably  many  more. 

This  act  of  1877,  however,  provided  another 
board  of  equalization  composed  of  the  auditor 
of  state,  treasurer  of  state,  and  attorney-gen- 
eral, to  whom  all  the  assessments  of  bank 
shares  made  by  the  county  and  city  boards 
were  to  be  referred,  and  to  whom  no  other 
property  was  referred,  for  an  equalization 
which  included  the  whole  estate.  This  board 
could  do  no  more  than  increase  or  diminish 
the  valuation  of  banks  for  each  county  and 
city,  so  as  to  make  them  conform  to  some 
standard  of  equility  among  themselves  which 
that  board  might  adopt.  But  tlie  result  of 
their  action  must  be  such  that  it  did  not  in- 
crease or  diminish  the  aggregate  value  of  the 
amount  returned  by  the  county  auditors  of 
the  whole  state  more  than  one  hundred  thou- 
sand dollars.  This  board,  for  the  taxes  now  in 
contest,  increased  the  valuation  of  the  shares 
of  the  plaintiff  bank  $250,000  above  the  sum  of 
$912,000,  at  which  it  had  been  assessed  by  the 
county  board,  and  it  increased  the  valuation  of 
the  shares  of  all  the  national  banks  of  Cleve- 
land from  the  sum  of  $3,236,500  to  $4,046,045. 

It  is  thus  seen  that  the  auditor  and  the  city 
board  of  equalization  valued  these  shares 
higher  in  proportion  to  other  moneyed  capi- 
tal in  Cleveland  to  an  extent  which  the  wit- 
ness does  not  state,  but  which  may  be  sup- 
posed to  be  30  per  cent.,  as  it  is  shown  to  be 
in  comparison  with  real  estate,  and  the  State 
board  added  about  one-fourth  to  that,  so  that 
the  tax  on  the  national  bank  shares,  against 
which  relief  is  sought  in  this  suit,  is  between 
fifty  and  sixty  per  cent,  on  its  real  value 
greater  than  on  other  moneyed  capital,  and, 
therefore,  to  that  extent  forbidden  by  the  act 
of  Congress. 

P'or  this  injustice  and  this  violation  of  the 
law  there  ought  to  be  some  remedy.  To  the 
specific  one  of  an  injunction  by  a  suit  in  chan- 
cery, and  indeed,  to  any  remedy  by  the  bank, 
many  objections  are  raised,  but  as  all  of  them 
have  been  considered  and  overruled  in  the  case 
of  Cummings,  treasurer  of  Lucas  County,  v. 
The  Merchants'  National  Bank  of  Toledo, 
which  was  argued  at  the  same  time  this  case 
was,  it  is  unnecessary  to -repeat  here  what  is 
said  in  that  case. 

As  the  complainant  has  paid  so  much  of 
the  tax  as  was  not  in  violation  of  the  act  of 
Congress,  we  think  the  decree  of  the  circuit 
court  enjoining  the  collection  of  the  remain- 
der was  right,  and  it  is  accordingly  affirmed. 

Dissenting,  Mr.  Chief  Justice  Waits. 
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HOTES  or  CASES. 

The  appropriation  of  property  for  railroad 
purposes  is  an  exercise  of  the  right  of  emi- 
7he7it  domain,  and  power  to  exercise  that  right 
resides  in  the  legislature.  The  exercise  of 
this  right  always  involves  compensation  for 
property  actually  taken.  The  means  by  which 
the  compensation  is  to  be  ascertained  and 
made  are  Judicial,  but  the  determination  of 
the  necessity  for  the  exercise  of  the  power 
and  the  act  of  taking  are  not  judicial  acts, 
and  cannot  be  made  so  by  delegating  the  au- 
thority to  decide  the  question'  to  a  court,  to 
its  Judges  or  to  their  appointees. 

The  general  rule  is  that  the  court  will  not 
review  the  decision  of  a  commission  as  to  the 
value  of  property  requiring  personal  inspec 
tion,  examination  of  witnesses,  &c.,  but  this 
rule  was  adopted  in  furtherance  of  justice, 
and  not  with  a  design  to  deprive  the  court  of 
an  exercise  of  its  own  judgment  upon  any 
great  question  sf  public  policy  squarely  pre- 
sented. [In  the  Matter  of  the  Kings  County 
Elevated  Railway  Company.  Decided  Feb., 
1880.  N.  Y.  Sup.  Ct.  Gen.  Term.]— i^.  Y. 
Weekly  Digest,  Feb.  27,  1880. 
Patents. 

1.  The  general  doctrine  that  it  is  admissi- 
ble, under  proper  restrictions,  for  parties  to 
put  their  claims  in  diflTerent  forms  to  prevent 
misconstruction  of  them  by  the  public  or  the 
courts  must  be  construed  to  have  reference, 
not  to  unnecessary  repetition  of  claims  for 
the  same  thing,  but  to  those  cases  which  are 
difficult  of  definition,  and  where  one  set  or 
form  of  words  is  inadequate  to  clearly  cover 
the  invention  and  prevent  misconstruction. 

2.  Where  the  invention  is  simple  in  nature, 
and  it  can  be  clearly  stated  in  simple  language 
and  in  one  claim,  there  is  no  Justification  for 
setting  out  the  invention  in  a  series  of  claims 
which  all  mean  the  same  thing. 

d.  Claims  are  not  like  counts  in  pleadings, 
which  are  often  repetitions  of  the  same  cause 
of  action  in  different  forms  of  language  to 
provide  against  the  hazard  of  the  proofs  vary- 
ing materially  from  the  statement  of  the  cause 
of  action,  but  they  are  the  conclusion  of  the 
specification,  and  their  object  is  to  set  forth 
distinctly  and  concisely  Just  what  the  inven- 
tion is  which  the  applicant  asks  to  be  secured 
to  him  by  his  patent,  and  they  should  not  con- 
sist of  fictitious,  redundant  or  amplified  alle- 
gations of  matters,  by  which  it  is  hoped  to 
secure  protection  for  something  more  than  the 
applicant  has  actually  invented  or  contem- 
plated. {Ex  parte  Woodruff.  Decided  Feb. 
10,  1880. J— O^cioZ  GazeUe  Feb.  24,  1880. 

1.  Ad  estoppel  in  pais  is  not  operative  in 
ths  Patent  Office  to  change  the  facts,  so  as  to 


I  transform  into  a  first  and  original  inventor  a 
claimant  who  is  not  in  fact  the  first  and  origi- 
nal inventor.  Its  utmost  effect  is  to  divert 
the  patent  from  the  inventor  to  a  legal  or 
equitable,  actual  or  constructive,  assignee,  or 
to  defeat  it  altogether.  It  cannot  enter  as  an 
element  into  a  Judgment  on  the  question  of 
priority. 

2.  While  an  assignee  of  a  patent,  who  has 
acted  under  it  and  realized  profits  from  the 
sale  of  the  patented  articles,  is  estopped  from 
denying  its  validity  in  an  action  brouglit  for 
an  account  by  the  patentee,  a  recital  that  the 
vendor  is  the  "owner  of  the  patent"  in  a  con- 
ditional contract  of  assignment,  which  is  re- 
scinded by  the  vendor  before  it  take?  effect, 
does  not  estop  the  purchaser  from  questioning 
the  validity  of  the  patent. 

3.  Proceedings  in  interference  are  institu- 
ted for  the  purpose  of  determining  priority  of 
invention,  not  for  the  enforcement  of  assign- 
ments of  inventions,  express  or  implied ;  and 
if  it  be  true  that  while  both  original  applica- 
tions are  before  the  Patent  Office  an  adjudica- 
tion of  the  rights  of  the  parties  growing  out 
of  assignments  of  interests  in  the  invention 
would  involve  no  injustice  or  illegality,  never- 
theless«  after  a  patent  has.  been  granted  to  one 
of  two  claimants,  a  second  patent  cannot  be 
awarded  in  an  interference  to  a  mere  assiscnee. 
[Swift  V.  Rochow.  Decided  Feb.  21, 1880.] 
—Official  Gazette,  Feb.  24,  1880. 


^and  |l(^partm(jnt 


Fiiriii^^hed  by  «>^ILLIS  Drummond,  Jr. 
MIoloiT  ClHlniB— Sarrke«  C^nfllet. 

John  W.  Jacques  v.  George  B.  Robinson. 

Department  OF  the  Interior, 
General  Land  Office, 
Washinoton,  February  28,  1880. 
Reqtster  and  Receiver,  Leadcille,  Col. 

Gentlemen  :  I  have  examined  the  papers 
submitted,  constituting  the  adverse  claim  of 
John  W.  Jacques,  as  part  owner  of  the  "Smug- 
gler Lode,"  against  Geoi^e  B.  Robinson  et  al., 
claimant,  and  applicants  for  patent  to  the  "  78 
Lode,"  and  have  arrived  at  the  conclusion 
that  the  allegations  of  fact  set  forth  by  said 
Jacques  in  hicT  sworn  statement  are  insuffi- 
cient to  constitute  a  valid  adverse  claim. 

The  two  claim.4  in  dispute  are  located  at 
right  angles  to  each  other,  and  the  surface 
boundaries  do  not  in  any  wise  conflict  or 
come  in  contact,  but  on  the  contrary,  arc  sep- 
arated at  their  nearest  approach  by  the  sur- 
face ground  of  survey  No.  368  of  the  "  Un- 
dine" Lode  a  distance  of  about  70  feet. 
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The  78  Lode  was  located  September  20, 
1878,  and  the  Smuggler  Lode,  November  18 
of  the  same  3'ear. 

The  facts  alleged  by  the  adverse  claimant 
are  in  substance,  that  said  Smuggler  Lode 
ctme  into  possession  and  ownership  of  said 
George  B.  Robinson,  who  conveyed  one-half 
thereof  to  John  W.  Jacques,  adverse  claimant 
herein,  and  that  at  the  date  of  said  convey- 
ance said  Robinson  was  also  owner  of  one- 
half  of  the  78  Lode.  That  the  pitch  of  the 
78  Lode  is  toward  the  Smuggler  Lode  at  an 
inclination  of  about  eighteen  (18°)  degrees, 
and  that  if  patent  be  granted  to  said  78  Lode 
with  the  right  to  follow  it  in  its  downward 
coarse  outside  of  the  verticle  side  lines  of  the 
claim,  it  would  convey  to  said  applicants  for 
the  78  Lode  the  right  to  extract  all  the  ore  in 
the  Smuggler  Lode,  thus  defeating  the  effect 
of  the  conveyance  from  Robinson  to  Jacques. 
It  is  further  alleged  that  the  Smuggler  Lode 
and  78  Lode  are  one  and  the  same  vein. 

If  the  formation  of  the  vein  of  the  78  claim 
Ib  SQch  that  a  patent  will  give  its  owners  the 
right  to  extract  all  the  ore  in  the  Smuggler 
I^e,  then  the  78  owners  have  the  right  already, 
for  the  patent  merely  conveys  the  fee,  while 
their  possessory  title  assures  them  all  the 
rights  to  extract  the  ore  which  are  conveyed 
by  patent,  and  if  there  has  been  an  illegal 
entry  upon  the  domain  of  the  Smuggler  claim 
and  ore  extracted  therefrom  which  belongs  to 
the  owners  of  the  Smuggler,  such  procee  lings 
are  wrongful  acts  which  are  the  subject  of  pro- 
ceedings in  a  court  of  competent  Jurisdiction, 
whether  the  78  claim  is  patented  or  not. 

Moreover,  if  the  alleged  fact  be  true  that  a 
patent  would  give  said  right,  it  follows  that 
the  Smuggler  location  is  based  upon  a  discov- 
ery of  the  lode  or  vein  to  which  the  78  claim- 
ants have,  by  reason  of  priority  of  location, 
the  better  right,  and  is  a  confession  by  the 
Smuggler  claimants  that  the  top  or  apex  of 
their  vein  is  within  the  boundaries  of  the  78 
daini« 

As  it  is  shown  by  the  plat  filed  that  the 
Smn^ler  location  is  nearly  at  right  angles 
with  Uiat  of  the  78  claim,  and  that  their  sur- 
face boundaries  do  not  conflict  or  come  in  con- 
tact, the  end  of  the  Smuggler  lying  opposite 
the  side  line  of  the  78,  it  is  clear  that  the 
Smokier  has  no  right  beyond  said  end  line, 
and  the  question  whether  the  78  Lode  extends 
under  the  Smuggler  by  its  lateral  dip  is  one 
which  in  no  manner  affects  the  right  to  a 
patent  for  the  78  claim.  If  the  78  vein  does 
10  extend,  the  right  of  the  owners  is  clear.  If 
however,  the  true  course  of  the  vein  on  which 
both  the  78  and  the  Smuggler  claims  are  lo- 
cated is  crosswise  the  78,  then  under  the  de- 


cision of  the  Supreme  Court  of  the  United 
States  in  the  case  of  the  Flagstaff  Silver 
Mining  Company  v.  Helen  Tarbet  (see  Coop's 
Land  Owner,  June  1879),  the  side  lines  of  the 
78  location  are  the  end  lines  of  their  claim, 
and  the  courts  will  restrain  them  from  pro- 
ceeding further.  In  short,  if  all  the  allegations 
of  the  adverse  claimants  are  true,  they  con- 
stitute no  objection  to  the  issue  of  patent  to 
the  78  Lode. 

The  78  Lode  is  the  prior  location  and  is  not 
alleged  to  conflict  as  to  surface  rights ;  hence 
the  adverse  claim  would  not  be  good  on  gen- 
eral demurrer,  and  should  not  work  a  stay  of 
proceedings.  If  the  78  claimants  should  mine 
beyond  where  it  is  their  right  to  mine  under 
the  law,  it  would  be  simply  a  trespass,  to  be 
restrained  by  injunction  and  punished  by 
damages  obtained  by  proper  proceedings  in 
court. 

The  rule  governing  in  cases  where  there  is 
no  surface  conflict  is  stated  in  the  decision  of 
the  Hon.  Secretary  of  the  Interior  of  24th 
February  1878,  in  the  matter  of  the  appli- 
cation of  the  Julia  Gold  &  Silver  Mining 
Company  for  certain  claims  in  Nevada  (Copp's 
Mining  Decisions,  p.  p.  101,  105).  I  construe 
this  decision  to  mean  that  where  there  is  no 
surface  conflict  no  stay  of  proceedings  should 
be  had  upon  an  adverse  claim  filed  by  the 
owners  of  another  location,  but  that  the  sur- 
face shall  be  patented  leaving  subsequent  de- 
velopments to  determine  the  rights  of  the  re- 
spective claimants. 

The  proposition  advanced  that  Robinson 
by  his  conveyance  to  Jacques  of  a  half  interest 
in  the  Smuggler  Lode,  being  at  the  same  time 
part  owner  in  the  78  Lode,  passed  the  right 
to  extract  the  ore  beneath  the  Smuggler  lo- 
cation, a  right  which  had  theretofore  per- 
tained to  the  78  Lode,  is  one  of  doubtful  force, 
and  in  any  event  is  wholly  immaterial  to  the 
present  controversy,  for  even  if  well  foun- 
ded the  right  will  obtain  as  well  after  issue 
of  patent  as  before. 

For  the  reasons  stated  I  must  dismiss  the 
adverse  claim  of  John  W.  Jacques,  and  hold 
that  Oeorge  B.  Robinson  et  al.,  are  entitled 
to  patent  to  the  78  Lode. 

The  Receiver's  Receipt  and  Register's 
certificat^'are  herewith  returned  for  correction, 
as  they  designate  the  claim  as  lot  No.  368  in- 
stead of  lot  No.  369. 

You  will  notify  all  parties  in  interest  here- 
of, allow  60  days  for  appeal,  and  thereupon  re- 
port to  this  office. 

Very  respectfully, 

J.  M.  Armstrono,  .';  ^^ 
Acting  Commissioner.^ 
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No.  96.  8.  M.  Gates  et  al.,  plaintiffs  in  error,  v. 
James  L.  Goodloe,  executor ;  In  terror  to  Supreme 
Court  of  Tennes-^ee ;  decne  reversed  with  cost^, 
and  cause  remanded,  with  instructions  to  enter, 
or  cause  to  be  enter<'d,  in  the  proper  court,  a  de 
cree,  with  perpetual  injunction,  in  accordance? 
witli  the  opinion  of  this  court.  Opinion  by  Mr. 
Justice  Harlan. 

No.  110.  'I'he  Northwestern  Packet  Co.,  plain- 
tiffs in  error,  v.  'l'h<»  City  of  St.  Louis ;  in  error  to 
the  Circuit  Court  for  tlie  Kastern  Disirict  of  Mis- 
souri ;  Jud^^ent  affirmed  with  costs.  Opinion  by 
Mr.  tlustioi;  Harlan. 

No.  148.  The  mayor,  etc  ,  of  Vicksburg,  plaintiff 
in  error,  v.  John  W.'and  Mary  'I'obin;  in  error  to 
the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi ;  judgment  reversed 
with  costs  and  cause  remanded,  with  directions 
to  render  a  judgment  for  the  city  upon  a  ^ pedal 
verdict  of  the  Jury.  Opinion  by. Mr.  Justice 
Harlan. 

No.  325.  The  Americnn  «nd  Foreign  Christian 
Union,  appelUint,  v.  Matilda  Young  et  nl.;  ap- 
peal from  the  Circuit  Court  of  the  United  State<  for 
tlie  Southern  District  of  Illinois;  dicree  reversed 
with  costs  and  cause  remanded  w  th  directions  to 
overrule  demurrer  tocossblll  and  the  exceptions 
to  the  answer,  ».nd  a<  for  s«»ch  further  procee«»ings 
as  may  be  consistent  wttd  the  opinion  of  thi^  court. 
Opinion  by  Mr.  Justice  Harlan. 

No.  1097.  TheTownpliipof  Empire,  plaintiff  in 
err«»r,  v.  Smcdley  Darling: on;  in  error  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  Dstrict 
of  Illinois;  Judgment  affirmed  with  costs  and  in- 
terest.   Opinion  by  Mr.  Justice  Harlan. 

No.  I4H.  The  Town  of  Roberts,  plaintiff  in  error, 
V.  Matthew  and  M.  S.  Bolles;  in  error  to  tlie 
Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois;  Judgment  affirmed  with  costs 
and  interest.    Opinion  by  Mr.  Justice  HHrlan. 

Ko.  1016.  Richard  Montgomery  et  al.,  appel- 
lants, V.  Silas  W.  Sa^vyer;  appeal  from  the  Cir- 
cuit Court  of  the  United  >tate8  for  the  District  of 
Louisiana.  Decree  reversed  with  costs  and  cause 
remanded,  with  directions  to  dismiss  the  bill  of  com 
plaint.    Opinion  by  Mr.  Justice  Bradley. 

No.  270.  1  he  C  entral  Trust  Co.  ot  New  Tork, 
receiver,  etc.,  appellant,  v.  'I'he  First  National 
Bank  of  Wyandotte;  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of 
Illinois;  decree  affirmed  with  costs.  Oidnion  by  Mr. 
Justice  Strong. 

No.  1050.  O.  M.  Hatch  :ind  John  Williams,  ap- 
pellants,  v.  Charles  A.  Diana  appeal  from  the 
Circuit  Court  of  the  United  States  for  th*  south- 
ern District  of  Illinois;  decree  affirmed  \%ith  costs 
and  interest.    Opinion  by  Mr.  Justice  Strong. 

No.  157.  Hugh  Shaw  et  ai.,  plaintiffs  in  error,  v. 
the  Merchnnts'  Natlonnl  Bank  of  St.  Loni:«;  in 
error  to  the  Circuit  eourt  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania;  Judgment 
affirmed  with  costs  and  interest.  Opinion  by  Mr. 
Justice  Strong- 

No.  753.  'I  aylor  Strander,  plaintiff,  in  error  v. 
the  State  of  We-t  Virginia;  in  error  to  the  Supreme 
Court  of  Appeals  of  the  State  of  West  Virginia: 
Judgment  reversed  with  costs  and  cause  remanded 
with  int^tructions  to  reverse  the  Judgment  of  the 
CireitiC  Court  of  Ohio  county.    Opmion  by  Mr. 


Justice  Strong;  dissenting.  Mr.  Justice  Clifford  and 
Mr.  Justice  Field. 

No.  3.  Original.  Ex  parte  the  Commonwealth 
of  Virginia,  petitioner;  petition, for  niHndamus 
granted.  Opinion  by  Mr.  Justice  Strong. 

No.  4.  Original.  Ex  parte  the  Commonwealth  of 
Virginia  and  J.  D.  Coles,  petitioner;  petition  for 
habeas  corpus  denied.  Opinion  by  Mr.  Justice 
Strong;  dissenting,  Mr.  Justice  Field  and  Mr.  Jus- 
tice ClilJord. 

No.  720.  The  State  of  Tennessee,  plaintiff,  v. 
Jam^s  M.  Davis;  on  a  certificate  of  division  from 
the  Circuit  Court  of  the  United  State-  for  the  Mid- 
dle District  of  'I'ennessee.  First  and  third  questions 
answered  in  the  affirmative,  and  the  second  as  in 
the  opinion.  Opinion  by  Mr.  Justice  .^trong;  dis- 
senting, Mr.  Justice  Clifford  and  Mr.  Justice 
Field. 

No  695.  S.  E.  Jones,  assignee,  etc.,  appellant, 
V.  C.  H.  Clifton,  et  al.;  appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Ken- 
tucky; decree  affirmed  u  Ith  costs.  Opinion  by  Mr. 
Justice  Field. 

No.  19.  The  People  of  the  State  of  New  York 
exrel,  C.  P.  Williams,  plaintiff  In  error,  v.  William 
J.  Weaver  et  al.;  in  error  to  ti»e  Court  of  Api»ea'8 
of  New  York;  judgment  reversed  wlh  costs  and 
cause  remanded  for  further  proceedings  in  con- 
formity with  the  opinion  of  this  court.  Ophiion 
by  Mr.  Justice  Miller. 

No.  093.  C.  P.  Williams,  pi  dntlff  In  error,  v. 
William  J.  Weaver  et  al.;  in  error  to  the  Court  of 
Appeals  of  the  State  of  New  York;  Judgment 
atrtrmed  with  costs.  Opinion  by  Mr.  Justice  Mil- 
ler. 

No.  563.  William  Cummlngs,  treasurer,  etc.,  ap- 
pellant, V.  Merchants^  National  Bank.  No.  S27. 
l-rederick  W.  l*cl ton,  treasurer,  etc.,  appellant, 
V.  the  Commercial  N.ttioual  Bank;  appeal  from  the 
Circuit  Court  of  the  Nortliern  District  of  Ohio;  de- 
crees affirmi  d  with  costs.  Opinion  by  Mr.  Justice 
Miller;  dissenting,  Vr  Chief  Justice  Waite. 

No.  101.  The  National  Savings  Bank  of  the 
District  of  Columbia,  Hppellant,  v.  John  A.  J. 
C  res  well  et  al.,  commissioners;  appeal  from  the 
Supreme  Court  of  the  District  of  Columbia;  de- 
cree affirmed  with  co^ts.  Opinion  by  Mr.  Justice 
MUler. 

No.  92.  Mary  P.  Collins,  adminUtratrlx,  etc,  ap- 
pellant, V.  the  steiimcr  Florida;  api>eal  from 
Supreme  Court  of  the  District  of  Cohmibla;  de- 
cree allirmed  with  costs.  Opinion  by  Mr  Justice 
Swayne. 

No.  170.  Eben  Newton  et  al.,  plaintiff''  In  error, 
V.  the  Board  of  Commissioners  of  Malionlng 
county;  In  error  to  Supreme  Court  of  Ohio;  Judg- 
ment affirmed  with  co^ls.  Opinion  by  Mr.  Justice 
Swayne. 

No.  873.  The  People's  Bank  of  Belleville,  plain- 
tiff In  error,  v.  the  Mantifacturers'  National  Bank; 
In  error  to  Circuit  C^ourt  of  the  United  States  for 
the  Northern  District  of  Illinois;  Judgment  reversed 
with  costs  and  cause  remanded,  witli  directions  to 
enter  Judgment  In  favor  of  plaintiff  in  error. 
Opinion  by  Mr.  Justice  Swayne. 

No.  177.  The  Union  Passenger  Railway  Co., 
plaintiff  in  error,  v.  the  City  of  Philadelphia;  In 
error  to  Supreme  Court  of  the  State  of  Pennsyl- 
vania; Judgment  affirmed  with  costs.  Opinion  by 
Mr.  Ju:^tice  Clifford. 

No.  499.  F.  F.  Case,  receiver,  etc.,  plaintiff  to 
error,  v.  the  Cftisena'  Bank  of  Louisiana;  in  error 
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to  Circait  Court  of  the  United  States  for  the 
District  of  Ix>aisiana;  Jud^^^ent  ^ffino^d  with  costs. 
OpiaioQ  by  Mr.  Justice  Clifford. 

No.  201,  Jameo  F.  Me^uire,  plaintiff  in  error,  v. 
D.  M.  aiHJ  Q.  Corwine,  executors,  etc.;  hi  error  to 
(he  Supreme  Court  of  tiie  District  ot  Columbia; 
Jwl^ent  affirmed  with  costs.  Opinion  by  Mr.  Jus- 
Ucp  Svmyne. 

No.  30.  The  town  of  Mt.  Pleasant  et  al.,  appel- 
UnLs  V.  Charles  Beclcwith.  No.  283.  The  town  of 
Mt.  Pleasant  et  al.,  appellant^,  v.  William  W. 
Cornell  et  al..  execniors;  appeals  from  the  Circuit 
Court  of  die  United  Slates  lor  the  £HStern  District 
of  Wi:«conMn;  decrees  affirmed  with  costs  and  In- 
ler«»>i.   Opinion  by  Mr.  Junrlce  Clifford. 

No.  104.  William  T.  Wolsey  et  al.,  appellants,  v. 
Richani  B.  Chapman;  appeal  from  the  Circuit 
Coiutof  the  United  Scales  for  the  District  of  Idwa; 
decrve  affirmed  with  costs.  Opinion  by  Mr.  Chief 
Ju*ilce  WaSte. 

No.  1098.  A.  R.  Wright  et  al.,  plaintiffs  in  error, 
?.  Geon^e  W.  Ma^le  et  al.;  In  error  to  tiie  Siu 
preme  Court  of  the  State  of  Georgia;  decree  af- 
firmed wUh  costs.  Opiniou  by  Mr.  Chief  Justice 
Waiie. 

No.  1040.  Janies  H.  Simmons,  plaintiff  In  error, 
V.  Aii|fu-»t  Wagner;  in  error  to  the  Circuit  Court 
of  the  United  Stales  for  the  Southern  District  of 
lilihofit;  jndi^ment  affirmed  with  costs*  Opinion  by 
Mr.  Cbif  f  Ju^iice  Waite. 

No.  163.  Knickerbocker  Life  Insurance  Co., 
plaintiff  in  error,  v.  J.  E.Schneider,  administrator, 
etc;  in  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana;  Judj^ment 
iffinned  with  costs  and  $1,000  damages  In  addi- 
tion  to  interest.  Opinion  by  Mr.  Chief  Justice 
Wiite. 

No.  043.  William  Woodfolk  et  al.,  appellants, 
T.  James  A.  Seddon;  appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District 
ot  Arlcan$a«;  decree  affirmed  with  costs.  Opinion  by 
Mr.  Cliief  Jnjstice  Walte. 

No.  880.  The  United  States  appellant,  ▼.  Catha- 
rine Thnisii  et  al.;  appeal  from  the  Court  of 
Claims;  ju<)}cn^ent  affirmed  by  a  divided  court.  An- 
Doniieeti  by  Mr.  Chief  Jusltee  Waite. 

No.  1030.  Greor^e  Leslie,  plaintiff  In  error  ▼. 
the  town  of  Urbana;  In  error  to  tl»e  Circuit  Court 
of  tiie  United  States  for  the  Southern  District  of 
Illinois ;  judgment  affirmed  with  costs  by  a  di- 
vkied  court.  Anuouuced  by  Mr.  Chief  Justice 
Waite. 

No.  748.  The  State  of  South  Carolina  ex  rel. 
Doiii^lass  and  Jackson,  plaintiffs  in  error,  v.  P. 
C.  Gaillaril  &  Co.,  treasurers  etc.;  in  error  to  the 
Siipi^nie  Court  of  South  Carolina;  Judgment  af- 
firmed with  co«t8  by  a  divided  court.  Announced 
by  Mr.  Chief  Justice  Waite. 

No.  940.  New  Orleans  National  Banklnj;  associ* 
taion,  appellarit,  v.  the  New  Orleans  Mutual  In- 
tnrance  A«80ciatlon  et  al.;  appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Louisiana;  di''missed  fbr  want  of  Jurisdiction.  An- 
noimceil  by  Mr.  Chief  Ju^tlce  Waite. 

No.  91.  Elizabeth  Kip,  plaintiff  In  error,  v.  the 
New  York  &  Harlem  Railroad  Co.;  on  motion  of 
Hr.  W.  A.  McKenney  di'imissed  per  stipulation. 

No.  1128.  Elizabeth  J.  Gibboney,  executrix,  etc., 
ippellaitt,  V.  Clark,  Dwl^e  A  Co.;on  motion  of  Mr. 
W.  A.  MrK»?nney,  In  belialf  of  counsel  for  appel- 
ItDt,  di>mi<i8ed  with  costs. 

No.  850.   Charles  Laner,   plaintiff  in  errofi  t. 


The  New  Orleans  Water  Works  Co.;  on  motion  of 
Mr.  C.  W.  Hornor  dismissed. 

No.  430.  J.  B.  S.  Kimber  et  aK,  plaintiffs  In  ei^ 
ror,  V.  The  Little  Ounnell  Oold  Mining  Co.  No. 
474.  The  County  of  Dent,  phiiniilf^  In  er^ 
r<»r,.v.  William  PJittcrson;  on  motion  of  Mr. 
Fillmore  Beall,  in  behalf  of  counsel,  disuNseed. 


CIRCUIT  COVRT.-liae  Arthur  and  Cox,  J  J. 
Mmw  Halts  at  Iaw. 

Makob  1.  1889. 
21S73    Aufmstos  Davis  t.  Charles  S.  Hill.    Oertionurl. 
Defts  attys,  Ross  k  Dean. 

21675.  Isaac  Leyy  y.  The  Intaod  and  Seaboard  Coasting 
Co  Account,  $2U0.  Plfls  atijrs,  T.  Jesnp  Miller  and  R.  B. 
Lewis. 

SI 674.  The  National  Bank  of  the  Bepablic,  WafhinffUNk 
D.  O..  T.  Alexander  R.  Shephard.  Note.  •8,1W.4S.  PUb 
attys,  Elliot  k  Robinson. 

2lS7ft.  White  k  Overman  t.  Joseph  Williams.  Note  and 
account,  $618.06.  Plffs  attjs,  J.  P.  Lotbrap  and  £.  H. 
Thomas. 

MABcn  2,1880. 

21676.  Kate  Kohler  t.  John  An^erman.  Replevin.  FljOEs 
attys,  Charles  Walter  and  Leon  Tobriner. 

21677.  John  E.  Kendall  r.  Tucker  and  Sherman.  Jvdgx 
ment  of  Justice  Richards, $75.16. 

21678.  Bennett  B.  Schneider  t.  M&tilda  Sehleelnger. 
Notes.  $640.46. 

21679.  A.  Senior  ft  Son  v.  EvereU  Wroe.  Appenl.  Dtfu 
atty,  A.  B.  Webb. 

2168U.  Jessie  Raymond  v.  Benjamin  U.  Uill,sr.  Damacea, 
$10,000.    Defts  atty,  Belva  A.  Lockwood. 

Masch  S,  1880. 

21681.  Caroline  Welde  t.  Newton  J.  Cox.  Account, 
$S43.07.    Plffs  atty.  O.  E.  Hamilton. 

216S8.  Max  ( ;ohen  v.  Julius  Lansborc.  Damagts.  $26,000. 
PllfA  atty,  J.  MoD.  Carrington. 

216SS.  Same  v.  Oustave  Lansburg.  Damages,  $26,000. 
Plffb  atty,  same 

2I6S4.  Aires  a  Belt  V.  Robert  A.  Balloch.  No^,  $160.00. 
Plffs  attys.  Riddle,  Miller  k  Padgett. 

2)685.  Robert  Leitcb  k  Sons.  v.  William  T.  Hutchinson. 
Note  and  account,  $212.24.    Plffs  atty,  John  Ridont. 

21686.  Thomas  SomervlUe  v.  Robert  A.  Balloch.  Aoeonnt, 
$165  80.    Plffs  attys,  Riddle,  MUler  k  Padgett. 

Mabcb  6. 1880. 

21687.  Delia  M.  Jarvls  v.  James  H.Bapp.  Judgment  of 
JuftUee  Harris.  $20. 

21688.  William  U  Johns  k  Bro.  v.  George  T.  Langley  k 
Son.    Note,  $600.    Plffs  atty,  R.  Fendall. 

21680.  James  O.  Payne,  adm'r,  v.  John  Pettlbone. 
Notes.  $264     Plffs  atty,  James  U.  Taylor. 

216y0.  The  United  States  v.  Charles  Ewing.  Aocount, 
$400.74.    Plflh  atty,  George  B.  Corkhill. 

21601.  The  United  States  v.  George  HiU,  Jr.  Aceonnt, 
$8,160.92.    Plffs  atty,  same. 

21602.  Isaac  P.  Childs  t.  The  First'Methodist  Proteataat 
Church.  Washington,  D.  C.  Note  and  account,  $800.  PUb 
atty,  R.  WaUon. 

2169S.  Kiddie  Bros.  r.  Wash.  T.  Nallor.  Account,  $840.26. 
Plffs  atty,  Charles  Thompson 

21694.  Wm.  M.  Gait  k  Co.  v.  John  A.  Tambersohmldt  et 
al.  Judgment  of  JusUce  Taylor,  $77.76.  Plffs  atty  W.  H. 
Browne. 

21695.  Henry  Vierkorn  v.  J.  A.  Tambersohmldt  Jadg> 
men  of  Justice  Taylor,  $24  81. 

IN  fi4|UITT^  Haulier  Jantlc*. 
Il«w  Suita. 

March  1, 1880. 

7179.  Moses  Kelly  v.  Henrietta  Stuart  et  al.  For  account 
and  injunction.    Com.  sol.,  C.  A.  Elliot. 

7180.  Nellie  L.  Young  T.  Constantine  Tonng.  For  di* 
Torce.    Com.  sols.  Cook  k  Cole. 

Maxch  4, 1880. 

7181.  Jeremiah  Lowe  v.  Anna  Brooks  et  al.  ToTaeate 
deed.    Com.  sol..  B  F.  Leigh  ton. 

7182.  Manr  A.  Hurdle  v.  Charles  H.  Hurdle.  For  divorce. 
Com.  sol.,  John  N.  Oliver. 

7183.  Emily  Roys  t.  Chase  Roys.  For  divorce,  mainte- 
nance and  injunction.    Com.  sol.,  B.  A.  Lockwood. 

Makcu  6, 1680. 

7184.  Mary  I^angley  v.  William  A.  Langley  et  al.  To  seH 
infant's  real  estate.    (?om.  sol..  B.  A.  Lockwood. 

Haucu  6,  1S80 

7186.  CarberT  S.  Hilton  t.  Edvrard  Weston.  To  conflrm 
sale     Com.  sol.,  Wm.  P.  Mattingly. 

7is«.  Sraiiii  Thompson  et  al.  r.  Doreer  Thompson  et  al. 
For  injunction.    Com.  sols.,  Wm.  Coleman  and  i;.  C.  Cole. 

Makch  6. 1880. 

7187.  Mary  E.  Matthews  ▼.  Francis  H.  Smith  etal.  To' 
cancel  trust.    Com.  sol.,  J.U.SavUle. 
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7188.  Mary  Delane  t.  Matih«w«  B.  Dtlane.  For  divorce- 
Ooin.  vols..  Stone  and  Pray. 

7188.  Marj  L.  UUhop  v.  Cbarlee  £.  Bifbop.  For  divorce. 
Oom.  Mi.,  U.  O'O   GaUaciutn. 


UMmEO  STATES  DIIITRICI'  COITIIT.— 
'     €«rtt«r,  Vtk.  J. 

March  l,  1880. 

Tlie  foUowinir  petitions  in  banlcmptcy  were  diftn&iMed  for 
want  of  prosecution : 

U.  Naitlvton  J.  A.  Berxer,  D  McCabe,  P.  J.  McKeep,  A 
Ed4*li»tein.  U.  Colraan,  J.  Lane,  A.  P.  Brown,  J.  F.  Lip- 
pbard.  Jay  Gooke  k  Co. 

Adolf  Goeix,  George  B.  Oobnrn  and  Bray  Bros,  were 
discbarced. 


PROBATB  COURT— KMm*r.  J. 

March  6,  1880. 

Estate  Waiter  R.  Irwin ;  inventory  of  personally,  amount- 
Ing  to  #145.20.  returned. 

Estate  Heury  B.  Curtis;  petition  of  Jalia  Hall  for  pro- 
bate filed,  and  order  of  publicaiiun  Usued. 

Etftiite  Susanna  Jou venal ;  letters  granted  Jacob  Rolb 
revoked. 

Etfsate  John  II.  Ingle ;  letters  gran  ted  Thomas  H.  Mayers ; 
bond.  $l,fi(iO. 

Estate  Allison  Naylor ;  answer  of  widow  to  citation  re- 
turned. 

Estate  Ignatos  Ruppert ;  will  filed. 

Estate  Robert  Cohen ;  will  filed  and  letters  granted  R. 
Ck>heu,  Jr. 

Estate  OarkM  Bntterfield ;  peUtlon  administration  filed, 
and  continued  till  March  12. 

W.  K.  Draper  appointed  guardian  to  orphans  of  Lemuel 
O.  Drai»er.  *^      •"-  • 

John  Branan  appointed  guardian  tu  orphans  of  M.  J. 
Pit^Jerald. 


Legal  Notices* 


Legal  Notices* 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holdtag  a  Special  Term  for  Orphans*  Court 
Busiuess.  Mnrch  6ib,  1S8U. 

In  the  matterof  the  will  of  Henry  B.  Curtis. 

Application  for  probrate  of  will  nnd  Letters  Testamen- 
tary, on  the  estate  of  Henry  B.  Curtis,  of  the  District  of 
Columbia,  has  this  day  t>een  made  by  .inlia  Hall. 

All  persons  interested  are  hereby  notified  toappearm  this 
court  on  Friday,  the  2d  day  of  April  nex^,  at  H  o'clock 
a.m.,  to  show  cause  why  the  will  should  not  be  proved 
and  Letters  T*'Siamentary  on  the  estate  of  the  said  deceased 
should  noi  issue  as  prayed  Provided,  a  copy  of  this  order 
be  published  once  a  week  for  three  weeks  in  the  Wash- 
ington Law  Reporter  previous  to  the  said  day. 
10-3         Test:  A.  WEBSTER.  Register  of  Wills. 


B 


ANKRUPTCY  NOTICE. 


To  all  the  creditor*  of  RAPHAEL  SANQER,  who  may 
have  proved  their  claims : 

You  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  Disrrict  of  Columbia,  sitting  in  Bankruptcy,  on 
the  241  h  day  of  March,  1880,  at  1)  o'clock  a.  m..  at  the  office 
of  J.  Sayles  Brown.  Register,  at  the  City  Hall.  Washington 
City,  to  f-how  cause  why  a  discharge  from  all  his  debts 
should  not  be  gr.itited  to  ^ald  Bankrupt. 

You  are  also  notified  that  the  second  and  third  meetings 
of  said  B.inkrupt's  creditors  will  be  held  before  the  Regis- 
ter at  the  same  place  on  the  2Sd  day  of  March,  1880,  at 
11  o'clock  a.  m. 

By  order  of  the  Court.  FREDK.  DOUGLASS. 

U.  S  Marshal  of  D.  C,  as  Messenger. 

Test:  R.  J.  Mkios,  (;ierk.  10-2 


IN  THE  SUPREME  COUKT  OF  THE  IlISTRltJTuF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Busmefs     March  6th,  1880. 
In  the  matter  of  the  will  of  Catharine  Wind»or. 
Application  for  letters    tf stamen lary  on   the   estate  of 
Cathsrine  Windsor,  of  the  Distrtct  of  Columbia,  has  this 
day  been  made  by  John  R.  Johnson,  of  Alexandria,  Va., 
one  of  the  ext^uiors. 

All  persons  iute res t<*d  are  hereby  notifled  to  appear  in  this 
court  on  Friday,  the  2d  of  April  next,  at  11  o'clock  a  m  , 
to  show  cause  why  ILettern  TeNtainentaty  on  the  estate 
of  the  said  deceased  »hould  not  issue  as  prayed.  Provided, 
a  copy  of  this  order  be  published  once  a  week  for  three 
weeks,  in  the  Washington  Law  Reporter,  previous  to  the 
said  day. 

Test :  A.  WEBSTER,  Register  of  WiUs. 

KwT  k  NXALV,  Solicitors.  10-8 


IN   THE   SUPREME   COURT  OF  THE  DISTRICT  OP 
Columbia,  the  Sd  day  of  March,  18^0. 
JouN  M.  Browk  ) 

V  \    No.  716A.   Eq.  Doe. 

Ann  M.  Burlbt,  Ad'triz.    ) 

On  motion  of  the  plaintiff,  by  Mr.  Wm.  M.  Coleman,  his 
solicitor,  it  IS  ordered  that  the  defendant,  Ann  M.  Burley, 
cauKA  h«-r  appearance  to  be  entered  herein  on  or  befAre 
the  first  mle-day  occurring  forty  days  after  this  day ;  other- 
wise the  cause  will  be  proceeded  wi in  as  in  case  of  default. 
By  the  court  A.  B   UAQNER,  Justice,  Ac. 

True  copy.    Test:    R.J.  Msios,  Clerk,  Ac. 
Mm.  M.  Colkman.  Solicitor.  10>S 


B 


ANKRUPTCY  NOTICE. 


To  all  the  creditors  of  HENRY  H.  HADLEY.  who  may 
have  proved  their  claims : 

You  are  hereby  notifled  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcr. 
on  the  26th  day  of  March,  1680,  at  11  o'clock  a.  m.,  at  the 
office  of  J.  Sayles  Brown,  Register,  at  the  city  Hall,  Wa»h- 
ington  city,  to  show  cause  why  a  discharge  f ix>m  all  his 
debts  should  not  be  granted  to  ^aid  bankrupu  You  are  also 
notified  that  the  second  and  third  meetii.gs  of  said  bank- 
rupt's creditors  will  be  held  before  the  Register  at  the  same 
place  on  the  :t&th  of  March,  I860,  at  1 1  o,clock.  a.  m. 

By  order  of  the  Court.  FRKD'K  DOUGLASS, 

U.  S  Marshal  of  D.  C.  as  Messenger. 

Test:    R.  J.  MKiG8,Clerk.  10-S 


THIS  IS  TO  GIVE  NI>T1CE, 
That  the  subscriber,  of  '.Washington  City.  harob> 
uiined  from  the  Supreme  Court  of  the  District  of  Colum- 
tia.  holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  George 
E.  Bandel,  late  of  the  District  of  Colombia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  27th  day  of  Feb- 
ruary next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand,  thi»*  87th  day  of  February.  18M. 

10-S  ELIZABETH  BANDEL. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Colombia,  holding  a  Special  Term  for  Orphans*  Court 
Business.    March  6,  1860. 
In  the  matter  of  the  Estate  of  Simeon  Hart. 
Application  for  Letters  of  Administrati<m  on  the  esUte 
of  Simeon  Hart,  of  El  Paso,  Texas,  has  this  day  been  mads 
by  Thomas  Wilson. 

All  persons  interested  are  hereby  notifled  to  appear  in 
this  court  on  Friday,  the  2d  day  of  April  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letters  of  Adminisimtlon 
on  the  estate  of  the  said  deceased  should  nut  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week, 
for  three  weeks  in  the  Washington  Law  Reporter  previoos 
to  the  said  day. 

Test:        A.  WEBSTER,  RegUier  of  Wills. 
John  J.  Wbicd,  Solicitor.  10-S 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
LetterK Testamentary  on  the  personal  estate  ..f  Waller  K. 
Irwin,  late  of  the  District  of  Columbia,  deceased. 

All  |>ersons  having  claims  against  tbesaid  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  thers- 
of,  to  the  subscriber,  at  or  before  the  diih  dav  of  K<  bi  iiarr 
next;  they  may  otherwise  bylaw  be  excluded  f^m  au 
benefit  of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  Fehmnrv,  l88o. 

10  S  JOHN  W.  ROSS. 


rnHIS  IS  TO  GIVE  NOTICE: 

X  That  the  subscriber,  of  this  District,  has  obtained 
form  the  Supreme  Couit  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  businesR,  Letters 
Testamentary  on  the  Personal  I^taie  of  Jos^'ph  W.  Milbum, 
bate  of  the    District  of  Columbia,  deceased. 

All  persons  having  claims  agaiusi  the  said  deceased  are 
hereby  -warned  to  exhibit  the  i-ame,  with  the  vouchers 
thereof,  lo  the  suk>rrlber,  at  or  before  the  ^iSib  of  November 
next ;  they  may  otherwise  by  law  be  excluded  from  all 
lenefii  of  the  said  esta'e. 

Given  under  my  hand  this  28Lh  day  of  November,  1878. 

8-S  WM.  G.  UEND£B:SON. 
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rnms  is  to  gite  notice,   - 

X  That ihe subscriber, of  Washington diy,  D.  O.hathob* 
Uinf*d  from  the  Supreme  Court  of  the  District  of  Columbia, 
holdlnjc  a  Sft^clal  Tnrm  for  Orphans'Court  business.Letters 
of  Admiolstration.  Will  Annt*xed.  on  the  personal  estate  of 
Joeeph  C.  Hosier*  late  of  the  Soldier's  Home,  District  of 
Columbia,  deceased. 

All  persons  having  claims  ai^Ainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  Sd  day  of 
Frbruary  next:  th(*jr  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  8d  day  of  February.  1880. 

t-3  EUGENE  L.  CLEMENTS. 


rTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMKIA,  holding  a  Special  Term  for  Orphans' 
Court  Business,  February  9U,  18S». 

lu  the  matter  of  the  Estate  of  Charlotte  Dunlop. 

Application  for  I«etters  of  admloUtration,  on  th^"  estate 
of  Charlotte  Dunlop,  of  the  District  of  Columbia,  has  this 
dav  been  made  by  Charles  U.  liruce. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
coort  on  >  riOay,  the  19th  day  of  March  next,  at  11  o'cloclc 
a.  m..  to  show  cause  wliy  Letters  of  administration  on 
the  estate  of  the  said  deceased,  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week, 
isr  three  weeks,  in  the  Washington  Law  Reporter,  pre- 
vkHu  to  the  said  day. 
i  i^f  Test :    A .  WEBSTER.  Re^teter  of  WilU. 


Legal  NoHcea. 


1 


No.  6801.    Equity. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
WILLIAU  U.  HuTcniNSOir 
ANi>  S.  J.  Block 

V. 

Maroarvt  Simon  bt  al.  , 

The  trustee  in  the  above  entitled  cause  havinff  reported 
the  sale  of  sub  lot  O,  in  Square  .S4,  Washington  City,  D. 
C,  free  from  taxes  tmd  assessments,  for  the  sum  of  three 
thonsnnd  one  himdriHl  and  five  dollars,  It  is  this  19th  day 
of  February  I8S0.  ordered,  that  said  s:ile  stand  raiifled  and 
confirmed  unless  cause  to  the  contrary  be  shown  within 
thirty  days  from  thtsdnte;  provided  a  copy  of  this  order 
be  published  in  the  WashlufftonLawReporter.  oncea  week 
for  three  successive  weeics  during  eald  thirty  days. 

By  the  Court.  CUAS.  P.  JAME.S,  Justice. 

8-S    Trtiecopy.    Test:  R.  J.  MEIQS,  c;ierk. 


IN    TUE  SUPREME  COURT  OF  THE  DlSTRlUT  OF 
Columbia,  the  17th  day  of  February,  A.  D.  1880. 

OBXOOHT  G.  C1LAVK8         ) 

V.  {    In  Equity.    No.  7138. 

.ToiTN  R.  Brooks  st  al.    i 

On  motion  of  the  plaintiff,  by  Mr.  John  B.  Thompson  his 
solicitor,  it  is  ordered  that  the  defendant,  John  R.  Brooks, 
cause  his  nppearaiice  to  be  entered  herein  on  or  before  the 
first  rule  day  occurring  forty  days  after  this  day :  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 


IN  THE  SUPREME  COURT  OF  TUE  DISTRICT  OP 
Columbia,  tbis  day  of  18bO. 

Jaxbs  W.  Jomjw  bt  ai^  ) 

▼.  i    In  Equity,  No.  M42. 

Jonw  D.  JO.XKS  XT  AL.     ) 

O»c**ola  C.  Green,  the  trustee  in  the  above  entitled canse, 
having  reported  to  the  (?ourt  that  he  did  sell  to  Joseph  A. 
Gamble,  all  that  western  part  of  lot  numbered  134,  in 
Bnay  and  Hawkin*s,  additiou  to  Georgetown,  1>.  C.  and 
thalfthe  said  purchaser  hiis  given  cash  and  his  promissory 
Bocrs  for  the  purchase  money,  it  is  by  the  Court,  this  4th 
dxf  of  March  1880,  ordered  that  said  sale  be  ratified  and 
couAnued.  unless  canse  to  the  contrary  thereof  be  shown 
oc  or  before  the  4th  day  of  April  next,  provided  that  a 
eopy  of  this  order  be  inserted  in  the  Washington  Law 
Srpurter  for  three  successive  weeks  before  said  4lh  day  of 
ApriL 

The  report  states  the  amount  of  the  sale  to  be  ($:,M0) 
fiflMn  hundred  and  fifty  dollars. 

A.  B.  HAGNER. 
Asso.  Justice. 

A  true  copy.         Test:  10-8        R.  J.  M  xios.  Clerk. 


rr  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Colombia 
Thx  Ixla:<d  ahd  Sicaboard  Coasting  i 

CMIPA]CT,OPTUBDl8TRICTOrCOLUlI]UA,  f      ^^^^     EouItT 

GcoROB  H.  Plant  kt  al.  J 

Th#  report  of  trustees  William  Stichney  and  Benjamin 
P.  Soyder,  In  this  caiis<*  filed.  Is  this  fth  day  of  March,  18SII, 
aad  i»  hereby  ratified  unless  cause  to  the  con'rary  is  shown 
OQ  or  before  the  27ih  instant,  provided  a  copy  of  this  order  is 
pablished  in  the  Washington  Law  Repoater  for  three  suc^ 
esM^ve  weeks  previous  to  that  day. 

A.  B.  HAGNER, 
Asso  Justice. 
A  true  copy.         Test :         10-1         R   J.  Mxios.  Clerk. 


By  the  Court. 

A  true  copy.    Test; 


CHAS.  P.  JAMES,  Justice,  Ac. 
R.  J.  Mxtos,  Clerk. 


IN   TUE  SUPREME  COUHT  UP  THE  DISTRICT  OF 
*     Columbia. 
Jambs  £.  Btoos  bt  al.     ) 

V.  >    No.  8178.    Equity. 

William  B.  Kino  bt  al.    ) 

Job  Barnard,  trustee  herein,  have  reported  a  sale  of  the 
west  half  of  lot  No  II,  in  square  No  SU,  in  Washingtoa 
city,  in  the  District  of  Columbia,  to  William  B  King,  for  #400. 

It  is  this  16th  day  of  February,  18SU,  Ordered,  that  said 
sale  be  confirmed,  unless  good  cause  to  the  contrary  be 
shown  on  or  before  the  18th  day  of  March.  1880.  Provided  a 
copy  of  this  order  be  published  in  the  Washington  Law  Re- 
porter for  three  successive  weeks  before  said  dar. 

CHAS.  P.  JAM1-:S,  JusUce. 

True  copy.  Test.  R.  .T.  Micios.  Clerk,  ke 

Edwards  k  Barnard,  Solicitor  for  Complainants.   8-8 


THIS  IS  TO  GIVE  NOTICF. 
That  the  subsoriber,of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
mg  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Susanna  Jouvenal« 
late  of  the  District  of  Oolumbht,  deceased. 

All  persons  haviug  clalme  against  the  said  deceased  are 
hereby  warned  to  exhioii  thf  same,  with  i  he  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  ISih  day  of  February 
next ;  they  may  otherwise  by  Uw  be  excluded  from  all  bene- 
fit of  the  said  estate. 
Given  under  my  hand  this  ISth  dav  of  February,  1878. 
JACQ,U£S  JOUYENAL. 
Charlbs  Waltkr.  Solicitor.  •-• 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia 

CLBMaXTS  BT  AL.       ) 

T.  I    No.  S884.    Equity  Doe.  IS. 

RaWLINCS  kt  AL.       ) 

Jadsvn  T.  Cull  and  Charles  E  I'raser,  the  trustees  here- 
in, baring  reiiorted  to  the  court  that  J.  Vance  Lewis,  has 
ctfi-rwl  to  parchatfe  lots  thirty-one  (SI),  and  thirty-two  (S3), 
la  vqoare  numbered  one  thousand  and  fnrt3'*ihiee,  in  the 
proeeedingt  b**]  ein  meotloued,  for  the  price  of  one  cent  per 
t^u^re  fout  in  ca«h.  It  i«  by  the  exirt,  this  2d  day  of 
>Ureb.  A.  D.  1880.  orderded,  adjudxed.  and  decreed,  that 
said  «iffer  of  purchasi'  of  said  property  be,  and  the  ^ame  is 
b^^y  aoiepitxi.  and  that  the  »ale  thereof  l*e  ratlfl^'d  and 
eoRfirmnI,  unless  cau<e  to  the  contrary  heieof  be  slio«^n  on 
or  ^f ore  the  1st  day  of  April  next.  Provided,  a  copy  of 
thit  order  be  published  once  a  wenk  for  three  succebsive 
vsriu  previous  to  said  date  In  the  W:ishingiOM  Law  Re- 
pvter,  a  aewspaper  printed  and  published  in  Washington, 

A.  B.  HAGNER,  Ass.  Joatire. 
A  tn»  wfff.       TMt :        10-S        B.  J.  MEIGS,  Clerk. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
oittained  from  the  Supreme  Court  of  the  District  of  Colum* 
bia,  holding  a  Special  Term  for  Orphaub' Court  business. 
Letters  of  administriiiion  on  the  personal  estate  of  Mitr* 
gart*t  Little,  late  of  the  Distnot  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  decettsed  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  1 3th  day  of  Feb- 
ruary next :  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  thle  13th  day  of  February, -1880. 

8-.3»  MAROAR>rr  A.  PATCH. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Business.    February  20, 1S80. 

Tn  the  case  of  Joseph  If.  Whittlesey,  administrator  of 
John  Henderson,  late  of  the  United  States  Army. deceased, 
the  administrator  aforesaid  has,  with  the  approval  of  lh« 
Court,  appointed  Friday,  the  lOih  day  of  March,  A  D. 
i8H>,  at  11  o'clock  a.  tn.  for  making  payment  and  dis- 
tribution under  ihe  Conn's  direction  and  control:  whia 
and  where  all  cn'ditorsand  persons  entitled  to  disiribuM\e 
shares  (or  legticles)  or  a  residue,  are  hereby  notified  to  at- 
tend in  perron  or  by  ngent  or  attorney  duly  authorised, 
with  their  claims  ngainst  the  estate  properly  vouched; 
otherwise  the  administrator  will  take  the  benefit  of  the  law 
against  them :  Provided,  a  copy  of  this  order  be  published 
once  a  week  for  three  weeks  in  the  Washington  Law  Re- 
porter previous  to  the  said  day.    

'rest:  M  A.  WEBSTER. RegUt^r  of  Wills. 
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rpHIS  IS  TO  QITE  NOTICE, 

X  That  th«  subscriber,  of  waqhlneton,  D.  U.,  b&th  ob- 
tained from  the  Supreme  Oonrt  of  the  District  of  Colom- 
bia, holdiuf?  a  special  term  for  Orphans*  Court  business 
Letters  of  Administration  un  th**  personal  estate  of  Octavia 
Brjan,  I.\te  of  the  District  of  Columbia,  deceased. 

All  persons  haviufr  claims  a^raiust  the  eaid  deceaeed  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers  there- 
of, to  the  subscriber,  at  or  before  the  20th  day  of  February 
next:  they  may  otherwise  bylaw  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Olren  under  my  hand  this  20th  day  of  Febmarv,  18S0. 
JOSEPH  B.  BRYAN, 

Elliot  k  Sobiksox,  Solicitors.  9-3 

IN  THE  SUPREME  COURT  OF  THE  MSTRIOT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
business.  February.  20.  18S0. 

In  the  matter  of  the  Will  of  John  Price. 

Application  for  Letters  Testamentary  on  the  estate  oj 
John  Price,  ot  the  District  of  Columbia,  has  this  day  beeu 
made  by  Harriet  W.  Price. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  l»th  dav  of  March  next,  at  11  o'ciocic 
a.  m.,  to  show  came  why  Letters  Testamentary  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed.  Pro- 
vided a  oopy  of  this  order  bepubllshed  once  a  week  for  three 
weeks,  in  the  Washington  Law  Reporter,  preTious  to  the 
•aid  day. 

T«»st:  A.  WEBSTER,  RegUter  of  Wills. 

Cook  k  Colb.  Solicitors.  8-3 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  24th  day  of  February,  1880. 

ALICB  MlPPLlN      ) 

T.  \    No.  717.3.    Equity  Docket,  SO. 

ChA8.  H.  MlFlXTW.  ) 

On  motion  of  the  plain  tifT,  by  Mrs.  BelTa  A-  Lockwood,  her 
solicitor,  it  is  ordered  that  the  defendant,  Chns  H.  Mifflin, 
cause  his  appearance  to  be  entered  heiein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day,  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  Court:  CHAS.  P.  JAMES,  Justice. 

I'RUB  copy.    Test :  R.  J.  Mmics.  Clerk. 

Bklva  a.  LorKwooD.  Solicitor. p-8 

IN  THE  SUPREME  (70URT  OF  THE  DISTRICT    OF 
Columbia,  the  24th  day  of;  February,  1880. 
ROBBUT  Hyatt      ) 

V.  (    No.  3U99.    At  Law. 

Edward  P.  Bbooks.  ) 

On  motion  of  the  plaintltT,  by  Mr.  Murray,  his  attomav, 
it  is  ordered  that  the  defendant,  Edward  P  Brooks,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  dar :  otherwise 
the  cause  will  be  proceeded  with  a^  in  case  of  default. 
By  the  Court.  MAC  ARTHITR,  Justice.  Ac. 

Trnecopy.    Test:  R.  J.  Mbios,  Clerk,  etc. 

R.  J.  Mprrat,  Attorney.  08 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Wilmington,  N.  C,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  fur  Orphans*  Court  business.  Let- 
ters of  Administration,  nn  the  personal  estate  of  Frederick 
W-  Beers,  late  of  New  York  City,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  t-o  the  subscriber,  at  or  before  the  27th  day  of 
February  next;  they  may  otherwise  by  law  be  excluded 
from  all  '>eneflt  of  the  said  estate. 
Given  onder  my  han'J  this  t7th  day  of  February.  1880. 
ALLAN    RUTHERFORD, 
Administrator. 
0-3*  413  Seventh  Street,  N.  W. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphan's 
Court  R(isine«s.  February  27,  ISSO. 
In  the  case  of  fi^njamin  P.  Snyder,  executor  of  Catharine 
N.  Sh.tnks.  deceased,  the  executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  26th  day  of 
March.  A.  D.  ISSO.ai  11  b*cl<  ck  a.  m.  for  making  payment 
and  dUtribuiiou  under'  the  (Court's  direction  and  control  ; 
when  ami  where  all  creditors  and  per«onB  entitled  to  dis-> 
tributlve  shares  or  legacies  or  a  residue,  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly  anthor- 
ised.  with  their  claims  against  ihe  estate  properly  vouched; 
otherwise  the  executor  will  take  the  l>enent  of  the  law 
against  them  :  Provided,  a  copy  of  this  order  be  published 
oncea  w^kfor  thiee  weeks  lu  the  Washington  Law  He- 
porter  previous  to  the  said  day. 
HhS  TmU  ▲.  WINTER,  B«ffist«r  of  WUU. 


LeffcU  Notices. 


who 


■nANKRUPTCY  NOTICE. 

To  all    the  creditors  of   RICHARD  H.  HUDSON, 
may  have  proved  their  claims : 

Ton  are  hereby  notified  to  appear  before  the  SnpreLie 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcy,  on 
tUe  20th  day  of  March,  1880,  at  11  d'clock.  a.  m.,  at  the  of- 
fice of  J.  Sayles  Brown,  register,  at  the  City  Hall,  Washing- 
ton citv,  to  show  cause  why  a  discharge  from  all  his  debt* 
should  not  be  granted  to  said  Bankrupt.  Tou  are  also  noti- 
fied that  the  second  and  third  meetings  of  said  B.nnkrupt** 
creditors  will  be  held  before  the  Register  at  the  same  place, 
on  the  lOih  day  of  March,  1880,  at  ll  o'clock  a.  m. 

By  order  of  the  Court :  FRED'K  DOUGLASS, 

U.  S.  Marshal  of  D.  C,  as  Messenger. 

Test;  R.  J.  Mbigh,  Clerk. O-I 


pANKRUPTCY  NOTICE. 

To  all  the  creditors  of  WM.  J.  WALLACE,  who  may  have 
proved  their  claims  : 

Yon  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  ot  Columbia,  sitting  in  Bankruptcy,  on 
the  16th  day  of  March,  1880,  at  1 1  o'clock  a.  m..at  the  office 
of  J.  Sayles  Brown,  Register,  at  the  (  ity  Hall,  Washington 
city,  to  show  cance  whv  a  discharge  firom  all  his  debts  should 
not  be  granted  to  said  Banlcrupt.  Yon  are  also  notified 
that  the  second  and  third  meetings  of  said  Bankrupt's  cred- 
itors will  be  held  before  the  Register  at  the  same  plaoe, 
on  the  16th  day  of  March,  1880,  at  11  o'clock  a.  m. 

By  order  of  the  Court.  FRED'K  DOUGLASS. 

U.  S.  Uarshal  of  D.  C,  as  Messenger. 

Test:  R.  J.  Mrioh,  Clerk.  0-« 


"DANKRUPTCY    NOTICE. 

To  all  the  Creditors  of  BKNJAMIN  KAUFMAN,  who  may 
have  proved  their  clnims : 
You  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcy, 
on  the  18th  day  of  March,  1880,  at  1 1  o'clock  a.  m..  at  the  oRloe 
of  J.  Sayles  Brown,  Register,  at  the  City  Hall,  Washingiou, 
city,  to  show  cau^e  why  a  discharge  from  all  his  debts 
should  not  be  granted  to  said  bankrupt.    You  are  also  noti- 
fied that  the  second  and  third  meetings  of  said  bankrupt** 
creditors  will  be  held  before  the  Register  at  the  same  plaoe 
on  the  17th  day  of  March,  1880,  at  10  o'cloi*k  a.  m. 
By  order  of  the  Court:        FRED'K  DOUGLASS, 

U.  S.  Marshal  of  D.  C,  as  Messenger. 
Test    R.  J.  MviGS.  Clerk.  0-S 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  17th  day  of  February.  1880. 
JouN  Connors         ) 

V.  [    No.  7144.    Eq.  Doc.,  90 

jKRBiiiAR  O'Connor.  ) 

On  motion  of  the  plainiifT,  bv  Mr.  J.  W.  Rogers,  his  solic- 
itor, it  is  ordered  that  the  defendant,  Jeremiah  O'Connor, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
fiisi rule-day  occurring  forty  days  after  this  day:  other* 
wixe  the  cause  will  be  proceeded  with  as  in  case  ot  default. 
By  the  Court:  CHARLES  P.  JAMES,  JusUce,  *c. 
True  copy.    Test:    R.  J.  Mmos.  Clerk.  Ac. 8-8 

rIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington.  D.  O.,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  ipsiamentary,  on  the  personal  estate  of  Wesley 
M.  White,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  13th  day  of  February 
next ;  thev  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  said  estate. 

Given  under  my  hand  this  ISth  day  of  Febmarv,  1880. 

8-3  ELLEN  R.  WHITE. 


THIS  IS  TO  GIVE  NOTICE, 
That  the aubscribers.of  Georgetown, D.C.  have  obtained 
from  the  Supreme  Court  of  the  District  of  Co'umbia, 
holding  a  Special  Term  for  Orphans'  Court  busfne^s.Letters 
testamentary,  on  the  personal  estate  of  Rose  Ann  Stanton  » 
vte  of  the  District  of  Coiambia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  at  or  before   the  20ih  day  of  Feb- 
rnary  next ;  they  may  otherwise  by  law  be  excluded  from 
hII  benefit  of  the  said  estate. 
Given  under  our  hands  this  20th  dav  of^ February,  1880. 
JOHN  STANtON, 
8-8*  THOS.  J.  STAJ4TON,  Ezecntora. 
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6S0RGB  B.  CORKHILL       -        -       Bditob 
A.  H.  JACKSON       .      -      ASBOOIATB  Bditob 


Much  interesting  matter  is  necessarily 
crowded  out  of  this  week's  issue  of  the  Rs- 
FOBTER,  because  of  the  space  occupied  by  the 
decision  of  the  Supreme  Court  in  the  Elec- 
tion cases. 


Errata. 

In  last  week's  issue,  owing  to  an  oversight 
in  not  reading  the  proof  of  our  article  on  the 
Law  of  Slander,  the  following  errors  occur : 

On  page  146,  first  column,  line  80,  for  '*  3 
Wills.,  187,"  read  "  8  Wills.,  177." 

Od  page  147,  first  column,  line  87,  for 
"Childard,"  read  "Studard;"  line  88,  for 
*  Ladlaw,"  read  "  Ludlam ;"  same  line,  for 
«How."  read  "  Harr. ;" line 89,  for"  Harems," 
read  "Haines;"  line  48,  for  "  SoUoquism," 
read  "  CoUoguium ;"  line  47,  for  "  Caimes," 
read  "Caines,"  Second  column,  line  2,  for 
**  Caimes,"  read  "Caines." 


Heavy  Daaases. 

A  verdict  for  $15,000  was  returned  on  10th 
inst  in  the  Circuit  Court,  held  by  Justice 
Cox,  against  the  Washington  &  Georgetown 
Railroad  Co.,  in  favor  of  Charles  O.  Lemont, 
for  injuries  received  in  being  put  off  a  car 
whereby  the  plaintiff  was  paralyzed  in  the 
lower  half  of  his  body.  There  have  been  three 
trials  of  this  case,  which  was  for  $25,000,  ver- 
dicts of  f  10,000  and  $5,000  being  returned, 
bat  set  aside  for  informalities.  An  appeal 
wiU  be  taken  to  the  court  in  banc. 


Deereea  Uvolviof;  Title  to  Real  Estate. 

Judge  Hagner,  sitting  in  tbe  Probate  Court 
on  12th  instant,  decided  that  decrees  involv 
ing  the  title  to  real  estate  were  not  within  the 
Jurisdiction  of  that  court,  but  must  be  by  suit 
in  equity.  The  contrary  opinion  has  been  held 
by  other  justices  holding  this  court,  and  there 
are  a  number  of  cases  on  the  record  of  guar- 


dians receiving  leave  to  sell  or  incumber  real 
estate  of  their  wards  with  subsequent  appro- 
val of  the  chancellor.  Judge  Hagner  appears 
to  have  well  considered  the  matter,  and  read 
a  number  of  authorities  sustaining  his  inter- 
pretation of  the  Maryland  statute. 


Gonstitattonality  of  the  Federal  Electton  Laws. 

The  decision  of  the  constitutionality  of  the 
federal  election  laws  in  the  case  published  in 
this  issue  of  the  Reporter,  has  been  awaited 
with  great  interest,  noUonly  by-the  legal  fra- 
ternity, but  by  the  business  men  of  the  coun- 
try generally.  It  is  seldom  the  Supreme 
Court  has  been  called  to  pass  upon  more  im- 
portant points,  and  the  opinions,  whether  of 
the  majority  or  of  the  minority,  show  the , 
great  care  and  deliberation  bestowed  by  the 
Justices  of  our  highest  Court  upon  the  ques- 
tions involved,  and  which  will  be  quoted  pro 
and  con  long  after  the  actors  in  these  import- 
ant scenes  have  passed  away. 

It  may  be  added  that  the  Attorney  Groneral 
has  exhibited  a  very  high  order  of  talent  as  a 
constitutional  lawyer  in  the  discussions  that 
have  contributed  to  the  settlement  of  these 
important  propositions. 

The  majority  decision  in  the  case^reported 
covers  the  following  points : 

1.  That  Congress  has  the  power  to  make 
such  regulations  as  to  it  may  seem  necessary 
in  regard  to  the  selection  of  Representatives. 

2.  That  Congress,  in  the  exercise  of  this 
power,  may  adopt  the  regulations  made  by 
the  States. 

8.  That  Congress  has  the  right  to  provide 
for  the  appointment  of  federal  officers  to  at- 
tend the  elections  of  Congressmen,  and  of 
marshals  and  deputy  marshals  to  enforce  these 
laws,  and  to  vest  such  appointments  in  the 
circuit  courts. 

4.  That  Congress  has  power  to  provide  for 
the  punishment  of  any  person  who  shall  vio- 
late the  regulations  as  to  elections  of  repre- 
sentatives, whether  those  regulations  are  by 
its  own   authority,  "or  by  that  of   a  State. 

The^ie  discussions  are  broad,  comprehensive 
and  inclusive  of  all  the  questions  likely  to 
arise  under  the  federal  election  laws. 
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KMMtltntlAoalltjr  of  tli*  F«d«ral  Kl«cUoo  Iaws. 

No.  7  (OBIOINAL).— OCTOBBB  Tbbm.  1879. 

Ex  PARTE  Albert  Sdebold,  Walter  Tuck- 
er, Martin  C.  Burns,  Lewis  Coleman 
AND  Henry  Bowers. 
Petition  for  Habeas  Corpus  to  John  M.  McClin- 
tock,  the  Marshal  of  tlie  United  States  for 
tJie  District  of  Maryland,  and  to  James  H. 
Irvin,   Warden  of  the  Jail  of  the  City  of 
Baltimore,  and  for  Certiorari  to  the  Circuit 
Court  of  the  United  States  for  said  District, 
The  appellate  jurisdiction  of  tbis  court,  exercisable 
by  habeas  corpus^  extends  to  a  case  of  Imprtsou- 
ment  upon  conviction  and  sentence  in  an  inferior 
court  of  the  United  Statef^,  under  and  by  virtue 
of  an  unconstitutional  act  of  Congress,  whether 
this  court  has  Jurisdiction  to  review  the  Judg- 
ment by  writ  of  error  or  not. 
The  Jurisdiction  of  this  court  by  habeas  corpus, 
when  not  restrained  by  some  special  law,  extends 
generally  to  Imprisonment  by  inferior  crlbunuls 
of  the  United  IStotes  which  have  no  Jurisdiction 
of  the  cause,  or  whose  proceedings  are  otiiei  wi^e 
void  and  not  merely  erroneous ;  and  such  a  ca«e 
occurs  when  the  proceedings  are  had  under  an 
unconstitutional  act. 
But  when  the  court  below  has.  Jurisdiction  of  the 
cause,  and  the  matter  charged  Is  Indictable  under 
a  constitutional   law,  any  errors  committed  by 
the  Inferior  court  can  only  be  reviewed  by  writ 
,      of  error. 
Where  personal  liberty  is  concerned  the  Judgment 
of  an  Inferior  court  affecting  it  Is  not  so  conclu- 
sive but  that  the  question  of  Its  authority  to  try 
and  imprison  tlie  party  may  be  reviewed  on  habeas 
carpus  by  a  superior  court  or  judge  having  power 
to  award  the  writ. 
Certain  Judges  of  election  in  the  city  of  Baltimore, 
appointed  under  State  laws,  were  convicted  in 
the  citcuit  court  of  the  United  States,  under  sec- 
tions 5,515  and  5,522  of  the  Revised  Statues  of 
the  United  SUtes,  for  interfering  witli  and  re- 
sisting the  supervisors  of  elections  and  deputy 
marshals  of  the  United  States  In  the  perlbrmanoe 
of  their  duty  at  an  election  of  Representatives  to 
Congriss,  under  sections  2,01 6, 2,017, 2,021,2,022. 
title  XXVI.  of  the  Revised  Statues :  Held,  that 
tlie  question  of  the  constitutionality  of  said  laws 
is  good  ground  for  this  court  to  issue  a  writ  of 
habeas  corpus  to  Inquire  into  the  legality  of  the 
imprisonment  under  such  conviction  ;  and  if  the 
laws  are  determined  to  be  unconstitutional,  the 
prisoners  should  be  discharged. 
Congress  had  power  by  the  Constitution  to  pass  the 
sections  referred  to,  viz.,  •section  5,515  of   the 
Revised  Statutes,  which  makes  it  a  penal  offence 
against  the  United  States  for  any  officer  of  elec- 
tion, at  an  election  held  for  a  Representative  In 
Congress,  to  neglect  to  perform,  or  to  violate, 
any  duty  In  regard  to  such  election,  whether  re- 
quired by  a  law  of  the  State  or  of  tlie  United 
States,  or  knowingly  to  do  any  act  unauthor- 
lied  by  any  such  law,  with  intent  to  affect  such 
election,  or  to  make  a   fraudulent   certificate 
of  the  result,  ^. ;   and   section  5,522,  wliich 
makes  H  a  penal  offence  for  any  officer  or  other 


person  with  or  without  process,  to  obstruct, 
hinder,  bribe  or  Interfere  with  a  supervisor  of 
election,  or  marshal,  or  deputy  marshal.  In  the 
performance  of  any  duty  required  ol  them  by 
any  law  of  the  United  States,  or  to  prevent  their 
free  attendance  at  the  places  of  registration  or 
election,  Ac. ;  also,  sections  2.011,  2,012,  2,016, 
2,017,  2,021,  2,022,  title  XXVI.  of  the  Revised 
Statues,  which  authorizes  tiie  circuit  courU  to 
appoint  supervisors  of  such  elections,  and  the 
marshal  to  appoint  special  <|eputies  to  aid  and 
afssist  them,  and  which  prescribe  the  duties  of 
such  supervisors  and  deputy  marshals;  these 
being  the  laws  provided  by  Congress  in  the 
Enforcement  Act  of  May  31,  1870.  and  the  sup- 
plement thereto  of  February  28.  1871,  for  super- 
vising the  elections  of  R<»presentatives,  and  for 
pt  eventing  frauds  tlierein. 

The  circuit  courts  have  Jurisdiction  of  indictments 
under  ttiese  laws,  and  a  conviction  and  sentence 
in  pursuance  tliereof  is  lawful  cause  of  impris- 
onment, from  which  this  court  has  no  power  to 
relieve  on  Twbeas  corpus. 

In  making  regulations  for  the  election  of  Repre- 
sentatives, it  is  not  necessary  that  Congress 
should  assume  entire  and  exclusive  control 
thereof.  By  virtue  of  that  clause  of  the  Consti- 
tution which  declares  that  '*  the  time.««.  places, 
and  manner  of  holding  elections  for  Senators 
and  Representatives,  shall  be  prescribed  in  each 
State  by  the  legislature  thereof;  but  the  Con- 
gress may  at  any  time  by  law  make  or  alter  such 
regulations,  except  as  to  the  place  of  ciiooslng 
Senators,'*  Congress  has  a  supervisory  power 
over  the  subject,  and  may  jitlier  make  entirely 
new  regulations  or  add  to,  alter  or  modify  the 
regulations  made  by  the  State. 

In  the  exercise  pf  such  supervisory  power.  Congress 
may  impose  new  duties  on  the  officers  of  electtou, 
or  additional  penalties  for  breach  of  duty,  or  for 
the  perpetration  of  fraud;  or  provide  (or  tlie  at- 
tendance of  officers  to  prevent  frauds  and  see 
that  tlie  elections  are  legally  and  fairly  con- 
ducted. 

The  exercise  of  such  power  can  properly  cause  no 
collision  of  regulations  or  jurisdiction,  because 
the  authority  of  Congress  over  the  subject  is 
paramount,  and  any  regulations  It  may  make 
necessarily  supersede  inconsistent  regulations 
of  the  Sute.  This  Is  involved  In  the  power  to 
"  make  or  alter.  '* 

There  Is  nothing  in  the  relation  of  the  State  and 
national  sovereignties  to  preclude  the  co-operation 
of  both  in  the  matter  of  elections  of  Representa- 
tives. If  both  were  equal  in  authority  over  the 
subject,  collisions  of  jurisdiction  might  ensue;  but 
the  authority  of  the  national  government  being 
paramount,  collisions  can  only  occur  irom  un- 
founded jealousy  of  such  authority. 

Congress  had  power  by  the  Constitution  to  vest  In 
the  circuit  court  the  appointment  of  supervisors 
of  election.  It  Is  expressly  declared  that"  Con- 
gress  may  by  law  vest  the  appointment  of  such 
rnferlor  officers,  as  they  think  proper.  In  the 
President  alone.  In  the  courts  of  law,  or  in  the 
heads  of  departments.  "  Whilst,  as  a  questton 
of  propriety,  the  appointment  of  officers  whose 
duties  appertain  to  one  department  ought  not  to 
be  lodged  In  another,  the  matter  Is  nevertheless 
left  to  the  discretion  of  Congress. 
The  provision  which  authorizes  the  deputy  marshals 
to  keep  the  peace  at  the  elections  Is  not  macon- 
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stituUonal.  The  national  government  has  ibe 
ri|(ht  to  uae  phyHca)  force  In  any  part  of  the 
United  States  to  compel  obedience  to  its  laws  and 
to  carry  Into  execution  the  powers  conferred  up- 
on ii  by  the  Constitution. 
Tbe  concurrent  Jurisdiction  of  the  national  ^vern  - 
ment  with  that  of  the  Stat%<$.  which  if  ha«  In  the 
•zercise  of  Its  powers  of  sovereignty  In  every 
part  of  the  United  States,  is  distinct  from  that  ex- 
cJnsive  Jurisdiction  which  it  has  by  the  Constitu- 
tioD  in  the  District  of  Columbia,  and  in  those 
places  acquired  for  the  erection  of  forts,  mnga- 
slues,  arsenals,  At* 
The  provisions  adopted  for  compelling  the  State 
officer*  of  election  to  observe  the  State  laws  regu- 
lating elections  of  Representatives,  not  altered  by 
Congress,  are  within  the  supervisory  powers  of 
Congress  over  such  elections.  The  duties  to  be 
performed  In  this  behalf  are  owed  to  the  United 
States  dis  well  as  to  the  State;  and  their  violation 
Is  an  offence  against  the  United  States  which 
Conf^ress  may  rightfully  inhibit  and  punish.  This 
necessarily  follows  from  the  direct  interest  which 
tbe  national  government  has  in  the  due  election 
of  ItsRepftsentatlves  and  from  the  power  which 
Ibe  Constitution  gives  to  Congress  over  this  par- 
ticular subject. 

Mr.  Justice  Bbadley  delivered  the  opinion  of 
the  Court. 

The  petitioners  in  this  case  were  judges  of 
election  at  different  voting  precincts  in  the  city  of 
Baltimore,  at  the  election  held  in  that  city,  and 
in  the  State  of  Maryland,  on  the  fifth  day  of  No- 
vember, 1878,  at  which  Bepresentatives  to  the 
46th  Congress  were  voted  for. 

At  the  Noveniher  term  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland,  an 
indictment  against  each  of  the  petitioners  was 
fbimd  in  said  court,  for  offences  alleged  to  have 
been  committed  by  them  respectively  at  tiieir  re- 
spective precincts  whilst  being  such  judges  of 
election ;  upon  which  indictments  they  were  sev- 
erally tried,  convicted  and  sentenced  by  said  court 
to  fine  and  imprisonment.  They  now  apply  to 
this  Court  for  a  writ  of  habeas  corpus  to  be  re- 
lieved from  imprisonment. 

Before  making  tbis  application,  each  petitioner, 
in  &e  month  of  Septemher  last,  presented  a 
separate  petition  to  the  Chief  Justice  of  this 
Court  (within  whose  circuit  Baltimore  is  situated) 
at  Lynn,  in  the  State  of  Connecticut,  where  he 
then  was.  praying  for  a  like  habeua  corpus  to  be 
relieved  from  the  same  imprisonment.  The  Chief 
Justice  thereupon  made  an  order  that  the  said 
inaishal  and  warden  should  show  cause,  before 
him,  on  the  second  Tuesday  of  October,  in  the 
dty  of  Washin^n,  why  such  writs  should  not 
isKie.  That  bemg  the  first  day  of  the  present 
tenn  of  this  coort,  at  the  instance  of  the  Chief 
Justice,  the  present  application  was  made  to  the 
Court  by  a  new  petition  addressed  thereto,  and 
the  petitions  and  papers  which  had  been  pre- 
sented to  the  Chief  Justice  were  by  consent  made 
a  part  of  the  case.  The  records  of  the  several 
hidictments  and  proceedings  thereon  were  an- 
nexed to  the  respective  original  petitions,  and 
are  before  us.  These  indictments  were  framed 
partly  under  section  55X5  and  partly  under  sec-^ 


tion  5522  of  the  Revised  Statutes  of  the  United 
States ;  and  the  principal  questions  raised  bv  the 
application  are,  whether  those  sections,  and  cer- 
tain sections  of  the  title  of  the  Bevised  Statutes 
relating  to  the  Elective  Franchise,  which  the^  are 
mtended  to  enforce,  are  within  the  ConstitutiohiJ 
power  of  Congress  to  enact.  If  they  are  not, 
then  it  is  contended  that  the  chrcuit  court  has  no 
jurisdiction  of  the  cases,  and  that  the  convictions 
and  sentences  of  imprisonment  of  the  several 
petitioners  were  illegal  and  void. 

The  Jurisdiction  of  this  Court  to  hear  the  case 
is  the  DTst  point  to  be  examined.  The  question 
is  whether  a  party  imprisoned  under  a  sentence 
of  a  United  States  court  upon  conviction  of  a  crime 
created  by,  and  indictable  under,  an  unconstitu- 
tional act  of  Congress,  may  be  discharged  from 
imprisonment  by  this  Court  on  habeas  corpus^  al- 
though it  has  no  appellate  jurisdiction  by  ymt  of 
error  over  the  judgment.  It  is  objected  that  the 
case  is  one  of  original  and  not  appellate  Jurisdic- 
tion, and,  therefore,  not  within  the  jurisdiction  of 
this  court.  But  we  are  clearly  of  opinion  tiiat  it 
is  appellate  in  its  character.  It  requh*es  us  to 
revise  the  act  of  the  circuit  court  in  making  the 
warrants  of  commitment  upon  the  convictions 
referred  to.  This,  according  to  all  the  decisions, 
is  an  exercise  of  appellate  power.  £x  parte  Bur- 
ford,  3  Cranch,  448 ;  Ex  parte  BoUman  and 
Swartwout,  4  Cranch,  100,  101 ;  Ex  parte  Yer- 
ger.  8  Wall.,  98. 

That  this  Court  is  authorized  to^xercise  appel- 
late jurisdiction  by  habeas  corpus  directiy  is  a 
position  sustained  by  abundant  authority.  It  has 
general  power  to  issue  the  writ,  subject  to  the 
constitutional  limitations  of  its  jurisdiction,  which 
are,  that  it  can  only  exercise  original  jurisdiction 
in  cases  affecting  ambassadors,  public  ministerg 
and  consuls,  and  cases  in  which  a  State  is  a  party: 
but  has  appellate  jurisdiction  in  all  other  cases  of 
federal  cognizance  *'with  such  exceptions,  and 
under  sucn  regulations  as  Congress  slmll  make.'' 
Having  this  general  power  to  issue  the  writ,  the 
court  may  issue  it  in  the  exercise  of  original  jur- 
isdiction where  it  lias  original  jurisdiction ;  and 
may  issue  it  in  the  exercise  of  appellate  jurisdic- 
tion where  it  has  such  jurisdiction,  which  is  in  all 
cases  not  prohibited  by  law,  except  those  in 
which  it  has  original  jurisdiction  only.  BoUman 
and  Swartwout,  4  Cranch,  94-101 ;  Watidns'  case, 
3  Pet.,  202;  7  Pet.,  568;  Wells'  case,  18  How., 
307,  328;  Ableman  v.  Booth,  21  Blow.,  525; 
Yerger's  case,  8  Wall.,  85. 

There  are  other  limitations  of  the  jurisdiction, 
however,  arising  from  the  nature  and  objects  of 
the  writ  itself  as  defined  by  the  common  law  ftom 
which  its  name  and  incidents  are  derived.  It 
cannot  be  used  as  a  mere  writ  of  error.  Mere 
error  in  the  judgment  or  proceedings  under  and 
by  virtue  of  which  a  party  is  imprisoned,  consti- 
tutes no  ground  for  the  .issue  of  tbe  writ.  Hence 
upon  a  return  to  a  habeas  corpus  that  the  prisoner 
is  detained  under  a  conviction  and  sentence  by  a 
court  having  jurisdiction  of  the  cause,  the  general 
rule  is  that  he  will  be  instantly  remandeo.  Ko 
inquiry  will  be  instituted  into  the  regularity  of 
the  proceedings,  unless,  perhaps,  where  the  Court 
has  cognizance  by  writ  of  error  or  appeal  to  re* 
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view  the  judgment.  In  Boch  a  case,  if  the  error 
be  apparent  and  the  imprisonment  unjust,  the 
appellate  court  may,  perhaps,  in  its  discretion, 
give  immediate  relief  on  habeas  corpus^  and  thus 
save  the  party  the  delay  and  expense  of  a  writ  of 
error.  Bac.  Abr.,  Hah.  Corp.,  B.  13 ;  Bethel's 
case,  Salk.,  348 ;  5  Mod.,  19.  .  But  the  general 
rule  is  that  a  conviction  and  sentence  by  a  court 
of  competent  jurisdiction  is  lawful  cause  of  im- 
prisonment, and  no  relief  can  be  given  by  habeas 

COfVUS. 

The  only  ground  on  which  this  Court,  or  any 
court,  without  some  special  statute  authoiizingit, 
will  ^ve  relief  on  habeas  corpus  to  a  prisoner  un- 
der conviction  and  sentence  of  another  court,  is 
die  want  of  jurisdiction  in  such  court  over  the 

Serson  or  the  cause,  or  some  other  matter  ren- 
ering  its  proceedings  void. 

This  distinction  between  an  erroneous  jndg- 
ment  and  one  that  is  illegal  or  void  is  well  Ulus- 
trated  by  the  two  cases  of  Ex  parte  Lange,  18 
Wall.,  163,  and  Ex  parte  Parks,  93 U.  S.,  18.  In 
the  former  case  we  held  that  the  judgment  was 
void  and  released  the  petitioner  accordingly ;  in 
the  latter  we  held  that  the  judgment,  whether 
erroneous  or  not,  was  not  void  because  the  court 
had  Jurisdiction  of  the  cause ;  and  we  refused  to 
intenere. 

Chief  Justice  Abbot,  in  Bex  v.  Suddis,  I  East., 
305,  said :  **  It  is  a  f^eneral  rule  that  where  a  per- 
son has  been  committed  under  the  judgment  of 
another  court  of  competent  criminal  jurisdiction, 
this  cou  rt  [the  King's  Bench]  cannot  review  the 
sentence  upon  a  return  to  a  habeas  corpus.  In 
such  cases  this  is  not  a  court  of  appeal.'' 

It  is  stated,  however,  in  Bacon's  Abridgement, 
probably  in  the  words  of  Chief  Baron  Gilbert, 
that  **  if  the  commitment  be  agiunst  law,  as  be- 
ing made  by  one  who  had  no  iurisdiction  of  the 
cause,  or  for  a  matter  for  which  by  law  no  man 
ought  to  be  punished,  the  court  are  to  discharge." 
Bac.  Abr.,  Hab.  Corp.,  B.  10.  The  latter  part 
of  this  rule,  when  applied  to  imprisoment  under 
convicUon  and  sentence,  is  confined  to  cases  of 
clear  and  manifest  want  of  criminality  in  the  mat- 
ter charged,  sudi  as  in  effect  to  render  the  pro- 
ceedings void.  The  authority  usually  cited  under 
this  head  is  Bushel's  case,  decided  in  1670. 
There  twelve  jurymen  had  been  convicted  in  the 
oyer  and  terminer  for  rendering  a  verdict  (against 
the  charge  of  the  court)  acquitting  William  Penn 
and  others,  who  were  charged  with  meeting  in 
conventicle.  Being  imprisoned  for  refusing  to 
pay  their  fines,  they  applied  to  the  court  of  com- 
mon pleas  for  a  habeas  corpus;  and  though  the 
court,  having  no  jurisdiction  in  criminal  matters, 
hesitated  to  grant  the  writ,  yet  having  granted  it, 
they  discharged  the  prisoners  on  the  ground  that 
their  conviction  was  void,  inasmuch  as  jurymen 
cannot  be  indicted  for  rendering  any  verdict  they 
choose.  The  opinion  of  Chief  Justice  Yaughan 
in  the  case  has  rarely  been  excelled  for  jumcial 
eloquence.  T.  Jones  13 ;  8.  C,  Yaughan,  135 ; 
S.  C,  6  Howell's  State  TriA,  999. 

Without  attempting  to  decide  hew  far  this  case 
may  be  regarded  as  law  for  the  guidance  of  this 
court,  we  are  clearlv  of  opinion  Uiat  the  question 
raisea  in  the  cases  before  us,  is  proper  for  con- 


sideration on  habeas  corpus.  The  validity  of  the 
judgments  is  assailed  on  the  ground  that  the  acts 
of  Congress,  under  which  the  indictments  were 
found,  are  unconstitutional.  If  this  position  is 
well  taken,  it  affects  the  foundation  of  the  whole 
proceedings.  An  unconstitutional  law  is  void 
and  is  as  no  law.  An  offence  created  by  it  is  not 
a  crime.  A  conviction  under  it  is  not  merely 
erroneous,  but  is  illegal  and  void,  and  cannot  be 
a  legal  cause  of  imprisonment.  It  is  true,  if  no 
writ  of  error  lies,  the  judgment  may  be  final  in 
the  sense  that  there  may  be  no  means  of  revers- 
ing it.  But  personal  liberty  is  of  so  great  mo- 
ment in  the  eye  of  the  law,  that  the  judgment 
of  an  inferior  court  affecting  it  is  not  deemed  so 
conclusive  but  that,  as  we  have  seen,  the  ques- 
tion of  the  court's  authority  to  ^  and  impnson 
the  party  may  be  reviewed  on  habeas  corpus^  by 
a  superior  court  or  judge  having  authority  to 
award  the  writ.  We  are  satisfied  that  the  pres- 
ent is  one  of  the  cases  in  which  this  court  is  au- 
thorized to  take  such  jurisdiction.  We  think  so, 
because,  if  the  laws  are  unconstitutional  and 
void,  the  circuit  court  acquired  no  jurisdiction  of 
the  causes.  Its  authority  to  indict  and  try  the 
petitioners  arose  solely  upon  these  laws. 

We  proceed,  therefore,  to  examine  the  cases  on 
their  merits. 

The  indictments  commence  with  an  introduc- 
tory statement,  tiiat  on  the  5th  of  November, 
1878,  at  the  fourth  for  other]  congressional  dis- 
trict of  the  State  of  Maryland,  a  lawful  election 
was  held,  whereat  a  representative  for  that  Con- 
gressional District  in  the  46th  Congress  of  the 
United  States  was  voted  for ;  that  a  certain  per- 
son [naming  him]  was  then  and  there  a  super- 
visor of  election  of  the  United  States,  duly  ap- 
pointed by  Uie  circuit  court  aforesaid,  pursuant  to 
the  2,012th  section  of  the  Bevised  Statutes,  for  the 
third  [or  other]  voting  precinct  of  the  fifteenth 
[or  other]  ward  of  the  city  of  Baltimore  in  the 
said  Concessional  District  for  and  in  respect  of 
the  election  aforesaid,  thereat :  that  a  certain  per- 
son [naming  him]  was  then  and  there  a  special 
deputy  marshal  of  the  United  States,  duly  ap- 
pomted  marshal  for  the  Maryland  district,  xmrsu- 
ant  to  section  2.021  of  the  Ke«ised  Statutes,  and 
assigned  for  sucn  duty  as  is  provided  by  that  and 
the  following  section,  to  the  said  precinct  of  said 
ward  of  said  city,  at  the  congressional  election 
aforesaid,  thereat.  .  Then  come  the  Tarioua 
counts. 

The  petitioner.  Bowers,  was  convicted  on  the 
second  count  of  the  inoictment  against  him, 
wliich  was  as  follows : 

^^  Tha^  the  said  Henry  Bowers,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  said 
voting  precinct  within  the  district  aforesaid,  un- 
lawfiuly  did  obstruct,  hinder,  and  bv  the  use  of 
his  power  and  authority  as  such  judge  as  afore- 
said (which  judge  he  then  and  there  was),  inter- 
fere with  and  prevent  the  said  supervisor  of  eUc* 
turn,  in  the  performance  of  a  certain  duty  in  re- 
spect to  said  election  required  of  him,  and  which 
he  was  then  and  there  authorized  to  perform  by 
the  laws  of  the  United  States,  in  such  case  made 
and  provided,  to  wit,  that  of  personally  inspect- 
ing  and  scrutinizing,  at  the  beginning  of  said  day 
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of  election,  and  of  the  said  election,  the  manner 
-  in  which  the  voting  was  done  at  the  said  poll  of 
election,  by  examining  and  seeing  whether  the 
ballot  first  voted  at  said  poll  of  election  was  put 
and  placed  in  a  ballot-box  containing  no  ballots 
whatever,  contrary  to  the  fifty-five  hundred  and 
twenty-second  section  of  sdid  statues,  and  against 
the  peace,  government,  and  dignity  of  the  United 
States." 

Tucker,  who  was  indicted  jointly  with  one 
Gude,  was  convicted  upon  the  second  and  fifth 
counts  of  the  indictment  against  them,  which 
were  as  follows : 

'*  (2nd.)  That  the  said  Justus  J.  Gude  and  the 
8^d  Walter  Tucker  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  said  voting  precinct  of 
said  ward  of  said  city,  unlawfully  and  by  exercise  of 
their  power  and  authority  as  such  Judges  as  afore- 
said, did  prevent  and  hinder  the  free  attendance 
and  presence  of  the  said  James  N.  Schofield 
(who  was  then  and  there  such  deputy  marshal  as 
aforesaid,  in  the  due  execution  of  his  said  office), 
at  the  poll  of  said  electioir  of  and  for  said  voting 
precinct,  and  the  full  and  firee  access  of  the  same 
deputy  marshal  to  the  same  poll  of  election,  con- 
truj  to  the  said  last-mentioned  section  of  said 
statutes  (sec.  5,522),  and  aa^ainst  the  peace,  goy- 
emment  and  dignity  of  the  United  States. 

*'(5th.)  That  the  said  Justus  J.  Gude  and 
the  said  Walter  Tucker,  on  the  day  and  year 
aforesaid,  at  the  precinct  aforesaid,  within  the 
distTict  siforesaid  (they  bein^^  then  and  there 
such  officers  of  said  election  as  aforesaid), 
knowingly  and  unlawfully  at  the  said  election 
did  a  certidn  act,  not  then  and  there  author- 
ized by  any  law  of  the  State  of  Maryland,  and 
not  authori^s^d  then  and  there  by  any  law  of  the 
United  States,  by  then  and  there  fhtudulently  and 
clandestinely  putting  and  placing  in  the  ballot 
box  of  the  said  precinct  twenty  (and  more)  bal- 
lots, (within  the  Intent  and  meaning  of  section 
5514  of  said  statutes,)  which  had  not  been 
voted  at  said  election  in  said  prednct  before 
the  ballots,  then  and  there  lawfully  deposit- 
ed in  the  same  ballot  box,  had  been  counted,  with 
intent  thereby  to  affect  said  election  and  the  re- 
mit thereof,  contrary  to  section  fift^-five  hundred 
and  fifteen  of  said  statutes^  and  agamst  the  peace, 
government,  and  dignity  of  the  United  States." 

This  charge,  it  wul  be  observed,  is  for  the  of- 
fence commonly  known  as  **  stuffing  the  ballot 
box.'' 

Tbe  counts  on  which  the  petitioners.  Bums  and 
Coleauui,  were  convicted  were  similar  to  those 
above  specified.  Bums  was  charged  with  refus- 
ing to  allow  the  supervisor  of  elections  to  inspect 
^e  ballot  box,  or  even  to  enter  the  room  where 
the  polls  were  held,  and  with  violently  resisting 
the  deputy  marshal  who  attempted  to  arrest 
him,  as  required  by  section  2,022  of  the  Beyised 
Statates.  The  charges  against  Coleman  were 
similar  to  those  against  Burns,  with  the  addition 
of  a  charge  for  stuffing  the  ballot  box.  Siebold 
was  only  convicted  on  one  count  of  the  indict- 
ment against  him,  which  was  likewise  a  charge 
of  stuffing  the  ballot  box. 

The  sections  of  the  law  on  which  these  indict- 1 
xueots  are  founded,  and  the  validity  of  which  is  I 


sought  to  be  impeached  for  unconstitutionality, 
are  sudbmed  up  by  the* counsel  of  the  petitioners 
in  their  brief  as  follows  (omitting  the  comments 
thereon) : 

The  counsel  say — 

*' These  cases  involve  the  question  of  the 
constitutionality  of  certain  sections  of  title  XXVI 
of  the  Bevised  Statutes,  entitled  *  The  Elective 
Franchise.' 

^'  Sec.  2011.  The  judge  of  the  circuit  court  of 
the  United  States,  wherein  any  city  or  town  hav- 
ing upwards  of  twenty  thousand  mhabitants  is 
situated,  upon  being  mformed  by  two  citizens 
thereof,  prior  to  any  registration  of  voters  for,  or 
any  election  at  which  a  Bepresentative  or  Dele- 
gate in  Congress  is  to  be  voted  for,  that  it  b  thehr 
desire  to  have  such  registration  or  election  guarded 
and  scrutinized^  shall  open  the  circuit  court  at  the 
most  convenient  point  in  the  circuit. 

''  Sec.  2012.  The  judge  shall  appoint  two  su- 
peryisors  of  election  for  every  election  district  in 
such  city  or  town. 

*'Seo.  2016.  The  supervisors  are  authorized 
and  required  to  attend  at  all  times  and  places  fixed 
for  registration  of  voters ;  to  challenge  such  as 
they  deem  proper ;  to  cause  such  names  to  be  re- 
gistered as  they  may  think  proper  to  be  so  mark- 
ed;  to  inspect  and  scmtinize  such  register  of  vo- 
ters ;  and  for  purposes  of  identification  to  affix 
their  signatures  to  each  page  of  the  original  list. 

**  Sec.  2017.  The  supervisors  are  required  to 
attend  at  the  times  and  places  for  holding  elections 
of  Bepresentatives  or  Delegates  in  Congress,  and 
of  counting  the  votes  cast ;  to  challenge  any 
vote,  the  legality  of  which  they  mav  doubt ;  to  be 
present  continually  where  the  ballot  boxes  are 
kept,  until  every  vote  cast  has  been  counted,  and 
the  proper  returns  made,  required  under  any  law 
of  the  United  States,  or  any  State,  territorial,  or 
municipal  law;  and  to  personally  inspect  and 
scmtinize  at  any  and  aU  times,  on  the  day  of 
election,  the  manner  in  which  the  poll-books,  re* 
gistry  lists,  and  tallies  are  kept;  whether  the 
same  are  required  by  any  law  of  the  United 
States,  or  any  State,  territorial,  or  municipal 
laws. 

'*  Seo.  2021  requires  the  marshal,  whenever 
any  election  at  which  Bepresentatives  or  Dele* 
gates  in  Congress  are  to  be  chosen,  upon  applica- 
5on  by  two  citizens  in  cities  or  towns  of  more 
than  twenty  thousand  inhabitants,  to  appoint 
special  deputy  marshals,  whose  duty  it  shall 
be  to  aid  and  assist  the  supervisors  in  the  dis- 
charge of  their  duties,  and  attend  with  them  at  all 
registrations  of  voters  or  elections  at  which  Bep- 
resentatives to  Congress  may  be  voted  for. 

'*  Seo.  2022  requires  the  marshal,  and  his  gen- 
eral and  special  deputies,  to  keep  the  peace  and 
protect  the  supervisors  in  the  discharge  of  their 
duties ;  preserve  order  at  such  place  of  registra- 
tion, and  at  such  polls ;  prevent  fhtudulent  regis- 
tration and  voting,  or  fraudulent  conduct  on  the 
part  of  any  officer  of  election,  and  immediately  to 
arrest  any  person  who  commits,  or  attempts  to 
commit,  any  of  the  oflfences  prohibited  herein,  or 
any  ofi*ence  against  the  laws  of  the  United 
States." 

The  counse)  ^eQ  r^fer  to  t^^  sommarize  sec- 


Digitized  by 


Google 


166 


WASHINGTOK  LAW  BEPORTER. 


Vol.  Vm 


tioDs  5,514,  5,515'and  5,522  of  the  Revised  Stat- 
utes. Section  5,514  merely  relates  to  a  question 
of  evidence,  and  need  not  be  copied.  Sections 
5^515  and  5,522,  being  those  upon  which  the  in- 
dictments are  directly  framed,  are  proper  to  be 
set  out  in  ilill.    They  are  as  follows : 

^'Seo.  5,515.  Every  officer  of  an  election  at  which 
any  Representative  or  Delegate  in  Congress  is 
voted  for,  whether  such  officer  of  election  be  ap- 
pointed or  created  by  or  under  any  law  or  au- 
thority of  the  United  States,  or  by  or  under  any 
State,  territorial,  district,  or  municipal  law  or 
authority,  who  neglects  or  refuses  to  perform  any 
duty  in  r^ard  to  such  election  required  of  him  by 
^ny  law  of  the  United  States,  or  of  any  State  or 
temtory  'thereof ;  or  who  violates  any  duty  so 
Imposed  ;  or  who  knowingly  does  any  acts  there- 
by unauthorized,  with  intent  to  affect  any  such 
election,  or  the  result  thereof;  or  who  fraudu- 
lently makes  any  false  certificate  of  the  result  of 
such  election  In  regard  to  such  Representative  or 
Delegate ;  or  who  witholds,  conceals  or  destroys 
any  certificate  of  record  so  required  by  la^  re- 
specting the  election  of  any  such  Representative 
or  Delegate  ;  or  who  neglects  or  refuses  to  make 
and  return  such  certificate  as  required  by  law ;  or 
who  aids,  counsels,  procures  or  advises  any  voter, 
person  or  officer  to  do  anv  act  by  this  or  any  of 
the  preceding  sections  made  a  crime,  or  to  omit 
to  do  anv  duty  the  omission  of  which  is  by  this 
or  any  or  such  sections  made  a  crime,  or  attempts 
to  do  so,  shall  be  punished  as  prescribed  in  sec- 
tion fifty-five  hundred  and  eleven. 

'*  Sbo.  5522.  Every  person,  whether  with  or 
without  any  authority,  power,  or  process,  or  pre- 
tended authority,  power,  or  process,  of  any  Staie^ 
Territory,  or  municipality,  who  obstructs,  hin- 
derSi  assaults,  or  by  bribes,  solicitation,  or  other- 
wise, interferes  with  or  prevents  the  supervisors 
of  election,  or  either  of  them,  or  the  marshsd  or 
his  general  or  special  deputies,  or  either  of  them, 
in  me  performance  of  an^  duty  required  of  them, 
or  eiUier  of  them,  or  which  he  or  they,  or  either 
of  them,  may  be  authorized  to  perform  by  any 
law  of  the  united  States,  in  the  execution  of 
process  or  otherwise,  or  who,  by  any  of  the 
means  before  mentioned,  hinders  or  prevents  the 
ft^e  attendance  and  presence  at  such  places  of 
registration,  or  at  such  polls  of  election,  or  frill 
and  free  access  and  egress  to  and  from  any  such 
place  of  registration  or  poll  of  election,  or  in 
going  to  and  from  any  such  place  of  registration 
or  poll  of  election,  or  to  and  from  any  room 
where  any  such  registration  or  election  or  canvass 
of  votes,  or  of  making  any  returns  or  certificates 
thereof,  may  be  had,  or  who  molests,  interferes 
with,  removes,  or  ejects  from  any  such  place  of 
registration  or  poll  of  election,  or  of  canvassing 
votes  cast  thereat,  or  of  making  returns  or  cer- 
tificates thereof,  any  supervisor  of  election,  the 
marshal,  or  his  general  or  special  deputies,  or 
either  of  theid ;  or  who  threatens,  or  attempts, 
or  offers  so  to  do,  or  refuses  or  neglects  to  aia 
and  assist  any  supervisor  of  election,  or  the 
marshal  or  his  general  or  special  deputies,  or 
either  of  them,  in  the  performance  of  his  or 
their  duties^  when  required  by  him  or  them,  or 
either  of  them,  to  give  such  aid  and  assistancey 


shall  be  liable  to  instant  arrest  vrithout  process, 
and  shall  be  punished  by  imprisonment  not 
more  than  two  years,  or  by  a  fine  of  not  more 
than  three  thousand  dollars,  or  by  both  such  fine 
and  imprisonment,  and  shall  pay  the  cost  of  the 
prosecution." 

These  portions  of  the  Revised  Statutes  are 
taken  from  the  act  commonly  known  as  the  En- 
forcement Act,  approved  May  31,  1870,  and  en- 
titled ^'An  act  to  enforce  the  right  of  citizens  of 
the  United  States  to  vote  in  the  several  States 
of  this  Union  and  for  other  purposes ;"  and 
from  the  supplement  to  that  act,  approved  Feb- 
ruary 28, 1871.  They  relate  to  elections  of  mem- 
bers of  the  House  of  Representatives,  and  were 
an  assertion,  on  the  part  of  Congress,  of  a  power 
to  pass  laws  for  regulating  and  superintending 
said  elections,  and  for  securing  the  purity  thereof 
and  the  rights  of  citizens  to  vote  thereat  peace- 
ably and  without  molestation.  It  must  be  con- 
ceded to  be  a  most  important  power,  and  of  a 
fundamental  character.  In  the  light  of  recent 
history,  and  of  the  violence,  fraud,  corruption, 
and  irregularity  which  have  frequently  prevailed 
at  such  elections,  it  may  easilv  be  conceived  that 
the  exertion  of  the  power,  if  it  exists,  may  be 
necessary  to  the  stability  of  our  form  of  gov- 
ernment. 

The  counsel  for  the  petitioners,  however,  do 
not  deny  that  Congress  may,  if  it  chooses,  assume 
the  entire  regulation  of  the  elections  of  Represen- 
tatives ;  but  they  contend  that  it  has  no  constitu- 
tional power  to  make  partial  regulations  intended 
to  be  carried  out  in  conjunction  with  regulations 
made  by  the  States. 

The  general  positions  contended  for  by  the 
counsel  of  the  petitioners  are  thus  stated  in  their 
brief: 

^*  We  shall  attempt  to  establish  these  proposi- 
tions : 

*^  1.  That  the  power  to  make  reinilations  as  to 
the  times,  places,  and  manner  of  holding  elec- 
tions for  Representatives  in  Congress,  granted  to 
Congress  by  the  Constitution,  is  an  exclusive 
power  when  exercised  by  Congress. 

''2.  That  this  power,  when  so  exercised,  be- 
ing exclusive  of  all  interference  therein  by  the 
States,  must  be  so  exercised  as  not  to  interfere 
with  or  come  in  collision  with  regulations  pre- 
sented in  that  behalf  by  the  States,  unless  it 
provides  for  the  complete  control  over  the  whole 
subject  over  which  it  is  exercised. 

'^  3.  That  when  put  in  operation  by  Congress 
it  must  take  the  place  of  all  State  regulations  of 
the  subject  regulated,  which  subject  must  be 
entirely  and  completely  controlled  and  provided 
for  by  Congress.'^ 

We  are  unable  to  see  why  it  necessarily  follows 
that  if  Congress  makes  any  regulations  on  the 
subject,  it  must  assume  exclusive  control  of  the 
whole  subject.    The  Constitution  does  not  say  so. 

The  clause  of  the  Constitution  under  which 
the  power  of  Congress,  as  well  as  that  of  the 
State  legislatures,  to  regulate  the  election  of  Sena- 
tors and  Representatives  arises,  is  as  follows : 
*^The  times,  places,  an^  manner  of  holding 
elections  for  Senators  and  Representatives,  shau 
be  prescribed  in  each  State  by  tiie  legislatore 
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thereof;  bat  the  Conffreds  may  at  any  tirpe,  by 
law,  roake  or  alter  sadi  regulatioDs,  except  as  to 
the  place  of  choosiog  Senators." 

It  seems  to  us  that  the  natural  sense  of  these 
words  is  the  contrary  of  that  assumed  by  the 
coQDsel  of  the  petitioners.  After  first  authoriz- 
ing the  States  to  prescribe  the  regulations,  it  is 
a^ed,  ^^  the  Congress  may  ai  any  Ume,  by  law, 
wuike  or  alter  such  regulations."  ^'  Make  or 
alter  :^^  What  is  the  plain  meantog  of  these 
words?  If  not  under  the  prepossession  of  some 
abstract  theory  of  the  relations  between  the 
State  and  national  governments  we  should  not 
have  any  difficulty  in  understanding  them .  There 
is  no  ^claration  that  the  regulations  shall  be 
made  either  wholly  by  the  State  le^latures  or 
wholly  by  Congress.  If  Congress  does  not  inter- 
fere, of  course  they  may  be  made  wholly  by  the 
State ;  bat  if  it  chooses  to  interfere,  there  is 
nettling  in  the  words  to  prevent  its  doing  so 
either  wholly  or  partially.  On  the  contrary,  uieir 
necessary  Implication  is  that  it  may  do  either. 
It  may  either  make  the  regulations,  or  it  may 
alter  thetn.  If  it  only  alters,  leaving,  as  mani- 
fest convenience  requires,  the  general  organiza- 
tion of  the  polls  to  the  State,  there  results  a 
necessary  co-operation  of  the  two  governments 
in  regulating  the  subject.  But  no  repugnance  in 
the  system  of  regulations  can  arise  thence ;  for 
the  power  of  Congress  over  the  subiect  is  para- 
mount. It  may  be  exercised  as  and  when  Con- 
gress sees  fit  to  exercise  it.  When  exercised, 
Uie  actibn  of  Congress,  so  far  as  it  extends  and 
conflicts  with  the  regulations  of  the  State,  neces- 
sarily supersedes  them.  This  is  implied  in  the 
power  to  ***  make  or  alter. ^^ 

Suppose  Che  constitution  of  a  State  should  say, 
'*  the  first  legislature  elected  under  this  constitu- 
tion may  by  law  regulate  the  election  of  members 
of  tiie  two  Houses ;  but  any  subsequent  legisla- 
ture may  make  or  alter  such  regulations ;"  could 
not  a  subsequent  legislature  modify  the  regula- 
tions made  by  the  first  legislature  without  mak- 
ing an  entirely  new  set  ?  Would  it  be  obliged  to 
go  over  the  whole  subject  anew  ?  Manifestly 
not ;  it  coolsi  alter  or  modify,  add  to  or  substract, 
in  its  discretion.  The  greater  power,  of  making 
wholly  new  regulations,  would  mclude  the  lesser, 
of  only  altering  or  modifying  the  old.  The  new 
law,  if  contrary  or  repugnant  to  the  old,  would 
80  &r,  and  so  fiur  only,  take  its  place.  If  con- 
sistent with  it,  both  would  stand.  The  objec- 
tion so  often  repeated,  that  such  an  application 
of  Congressional  regulations  to  those  previously 
made  by  a  State  would  produce  a  clashing  of 
jwrisdictiona  and  a  confiict  of  rules,  loses  Sght 
of  the  fact  that  the  regulations  made  by  Congress 
are  paramount  to  those  made  by  the  State  legis- 
lature, and  if  they  confiict  therewith,  the  latter, 
80  &r  as  the  conflict  extends,  cease  to  be  opera- 
thre.  No  clashing  can  possibly  arise*  There  is 
not  the  slightest  difficulty  in  a  harmonious  cona- 
bmation  into  one  system  of  the  regulations  made 
hy  the  two  sovereignties,  any  more  than  there  is 
in  the  case  of  prior  and  subsequent  enactments 
of  Uie  same  legislattflre. 

Congress  lias  partially  regulated  the  subiect 
heretofore.     In  1842  it  passed  a  law  fortbo  ol^9- 


tion  of  Bepresentatives  by  separate  districts; 
and,  subsequently,  other  laws  fixing  the  time  of 
j  election,  and  directing  that  the  elections  shall  be 
'  by  ballot.  No  one  will  pretend,  at  least  at  the 
present  day,  that  these  laws  were  unconstitu- 
tional because  they  only  partially  covered  the 
subiect. 

The  peculiarity  of  the  case  consists  in  the  con- 
current authority  of  the  two  sovereignties.  State 
and  national,  over  the  same  subject-matter. 
This,  however,  is  not  entirely  without  a  parallel. 
The  regulation  of  foreign  and  inter*State  com- 
merce is  conferred  by  the  Constitution  upon 
Congress.  It  is  not  expressly  taken  awa3r  from 
Uie  States.  But  where  the  subject-matter  is  one 
of  a  national  character,  or  one  that  requires  a 
uniform  rule,  it  has  been  held  that  the  power  of 
Congress  is  exclusive.  On  the  contranr,  where 
neither  of  these  circumstances  exist,  it  has  been 
held  that  State  regulations  are  not  unconstitu- 
tional. In  the  absence  of  Congressional  regula- 
tion, which  would  be  of  paramount  authority 
when  adopted,  they  are  valid  and  binding.  This 
subject  was  largely  discussed  in  the  case  of 
Cooley  V.  The  Wardens  of  the  Fort  of  Phila- 
delphia (12  Howard,  299).  That  was  a  case  of 
pilotase.  In  1789,  Congress  had  passed  a  law 
declaring  that  all  pilots  should  continue  to  be 
regulated  in  conformity  with  the  laws  of  the 
States  respectively  wherein  they  should  be. 
Hence,  each  State  continued  to  administer  its 
own  laws,  or  passed  new  laws  for  the  regulation 
of  pilots  in  its  harbors.  Pennsylvania  passed 
the  law  then  in  question  in  1803.  Tet  the  Su- 
preme Court  held  that  this  was  clearly  a  regula- 
tion of  commerce ;  and  that  the  State  laws  could 
not  be  upheld  without  supposing  that,  in  cases 
like  that  of  pilotage,  not  requiring  a  national  and 
uniform  regulation,  the  power  of  the  States  to 
make  regulations  of  commerce,  in  the  absence 
of  Congressional  regulation,  still  remained.  The 
court  held  that  the  power  did  so  remain,  subject 
to  those  qualifications :  and  the  State  law  was 
sustained  under  that  view. 

Here  then  is  a  case  of  concurrent  authority  of  the 
State  and  national  governments  hi  which  that  of 
tiie  latter  is  paramount,  in  1837,  Congress  inter- 
fered with  the  State  regulations  on  the  subject  of 
pilotage,  so  far  as  to  authorize  the  pilots  of  adjoin- 
ing States,  separated  only  by  navigable  waters,  to 
pilot  ships  and  vessels  into  the  ports  of  either 
State  located  on  such  waters.  It  has  since  made 
various  regulations  respecting  pilots  taking  charge 
of  steam  vessels,  imposing  upon  them  peculiar 
duties  and  requiring  of  them  peculiar  qualifica- 
tions. It  seems  to  us  that  there  can  be  no  doubt 
of  the  power  of  Congress  to  impose  any  regula- 
tions it  sees  fit  upon  pilots ;  and  to  subject  Uiem 
to  such  penalties  for  breach  of  duty  as  it  may 
deem  expedient.  The  States  continue  in  the  ex- 
ercise of  the  power  to  regulate  pilotage  subject  to 
the  paramount  right  of  the  national  Government. 
If  dissatisfied  with  congressional  interference, 
should  such  interference  at  any  time  be  imposed, 
any  State  might,  if  it  chose,  withdraw  its  regula- 
tions altogether,  and  leave  the  whole  subject  to 
be  regulated  by  Congress.  But  so  long  as  it  cou- 
t|n^e8  i^  pUota^e  s^tetn.  It  most  acquiesce  in 
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snoh  additioDal  regulationB  as  CongresB  may  see 
fit  to  make. 

So  in  case  of  laws  for  regulaUng  the  elections  of 
Bepresentattves  to  Congress.  The  State  may 
ms&e  regulations  on  the  same  subject ;  Congress 
may  make  regulations  on  the  subjectt  or  may  alter 
or  add  to  those  already  made.  The  paramount 
character  of  those  made  by  Congress  has  the  ef- 
fect to  supersede  those  made  by  the  State,  so  &r 
as  the  two  are  inconsistent,  and  no  &rther« 
TWe  Is  no  such  conflict  between  them  as  to  pre- 
vent their  forming  a  harmonious  system  perfectly 
capable  of  being  administered  and  carried  out  as 
such. 

As  to  the  supposed  conflict  that  may  arise  be- 
tween the  officers  appointed  by  the  State  and  na- 
tional governments  for  superintending  the  elec- 
tion, no  more  insuperable  difficulty  need  arise 
than  in  the  application  of  the  regulations  adopted 
by  each  respectively.  The  regulations  of  Con- 
gress being  constitutionally  paramount,  the  du- 
ties imposed  thereby  upon  the  officers  of  the 
United  States,  so  &r  as  tney  have  respect  to  the 
same  matters,  must  necessarily  be  paramount  to 
those  to  be  performed  by  the  officers  of  the  State. 
If  both  cannot  be  performed,  the  latter  are  joro^anto 
superseded  and  cease  to  be  duties.  If  the  power 
of  Congress  over  the  subject  is  supervisory  and 
paoamount,  as  we  have  seen  it  to  be,  and  if  offi- 
cers or  agents  are  created  for  carrying  out  its  reg- 
lations,  it  follows  as  a  necessary  consequence 
that  such  officers  and  agents  must  have  the  re- 
quisite authority  to  act  without  obstruction  or  in- 
terference firom-ihe  officers  of  the  State.  No 
greater  subordination,  in  kind  or  degree,  exists  in 
this  case  than  in  any  other.  It  exists  to  the  same 
extent  between  the  difibrent  officers  appointed  by 
the  State  when  the  State  alone  regulates  the  elec- 
tion. One  officer  cannot  interfere  with  the  duties 
,  of  another,  or  obstruct  or  hinder  him  in  the  per- 
formance of  them.  Where  there  is  a  disposition 
to  act  harmoniously,  there  is  no  danger  of  dis- 
turbance between  those  who  have  different  duties 
to  perform.  When  the  rightful  authority  of  the 
general  Government  is  once  conceded  and  acqui- 
esced in,  the  apprehended  difficulties  will  disap- 
pear. Let  >a  spirit  of  national  as  well  as  local 
patriotism  once  prevail,  let  unfounded  jealousies 
cease,  and  we  shall  hear  no  more  about  the  im- 
possiUlitv  of  harmonious  action  between  the  na- 
tional and  State  governments  in  a  matter  in  which 
tiiey  have  a  mutual  interest. 

As  to  the  supposed  incompatability  of  indepen- 
dent sanctions  and  punishments  imposed  by  the 
two  ffovenunents,for  the  enforcement  of  the  duties 
requured  of  the  officers  of  election  and  for  tiieir 
protection  in  the  performance  of  those  duties,  the 
considerations  applv.  While  the  State  will  retahi 
the  power  of  enforcing  such  of  its  own  regulations 
as  are  not  superseded  by  those  adopted  by  Con-* 
gress,  it  cannot  be  disputed  that  if  Congress  has 
power  to  make  regulations  it  must  have  the 
power  to  enforce  them,  not  only  by  punishing  the 
delinquency  of  officers  appointed  by  the  United 
States,  but  by  restraining  and  punishing  those 
who  attempt  to  interfere  with  them  in  the  per^ 
formance  of  their  duties ;  and  if;  as  we  Imve 
riiown,  Gongtess  may  revise  existing  regulationB, 


and  add  to  or  alter  tiie  same  as  &r  as  it  deems 
expedient,  there  can  be  as  little  question  that  it 
may  impose  additional  penalties  for  tbe'preven- 
tion  of  frauds  committed  by  tiie  State  officers 
in  the  elections,  or  for  their  violation  of  any 
duty  relating  thereto,  whether  arising  f)rom  the 
common  law,  or  from  any  other  law.  State  or 
national.  Why  not?  Penalties  for  fraud  and 
delinquency  are  part  of  the  regulations  belong- 
ing to  the  subiect.  If  Congress,  by  its  power 
to  make  or  alter  the  regulations,  has  a  sup- 
ervisory power  over  |the  whole  subject,  what  is 
there  to  preclude  it  fh>m  imposing  additional 
sanctions  and  penalties  to  prevent  such  fraud  and 
delinquency? 

It  is  objected  that  Congress  has  no  power  to 
enforce  State  laws,  or  to  punish  StKte  officers, 
and  especially  has  no  power  to  punish  them  for 
violating  the  laws  of  their  own  State.  As  a  gen- 
eral proposition  this  is  undoubtedly  true;  but 
when  in  the  performance  of  their  functions.  State 
officers  are  called  upon  to  fldfiU  duties  which  they 
owe  to  the  United  States,  as  well  as  to  the  State, 
has  the  former  no  means  of  compelling  such  ful- 
flllment?  Yet  that  is  the  case  here.  It  is  the  duty 
of  the  States  to  elect  Representatives  to  Congress. 
The  due  and  fair  election  of  these  Bepresenta- 
tives  is  of  vital  importance  to  the  United  States. 
The  government  of  the  United  States  is  no  less 
concerned  in  the  transaction  than  the  State  gov- 
ernment is.  It  certainly  is  not  bound  to  stand 
by  as  a  passive  spectator  when  duties  are  violated 
and  outrageous  frauds  are  committed.  It  is  di- 
rectly interested  in  the  faithful  performance  by 
the  officers  of  election  of  their  respective  duties. 
Those  duties  are  owed  as  well  to  the  United 
States  as  to  the  State.  This  necessarily  follows 
from  the  mixed  character  of  the  transaction- 
State  and  national.  A  violation  of  duty  is  an  of- 
fence against  the  United  States  for  which  the  of- 
fender is  justly  amenable  to  that  government. 
No  official  position  can  shelter  him  from  this  re- 
sponsibility. In  view  of  the  fiict  that  Congress 
has  plenary  and  paramount  jurisdiction  over  the 
whole  subject,  it  seems  almost  absurd  to  say  that 
an  officer  who  receives  or  has  custody  of  the  bal- 
lots given  for  a  Bepresentative  owes  no  du^  to 
the  national  government  which  Congress  can  en- 
force; or  that  an  officer  who  stuffs  the  ballot-box 
cannot  be  made  amenable  to  the  Ucdted  States. 
If  Congress  has  not,  prior  to  the  passage  of  tiie 
present  laws,  imposed  any  penalties  to  prevent 
and  punish  firauds  and  violatiops  of  duty  cemmit- 
ted  by  officers  of  election,  it  has  been  because  the 
exigency  has  not  been  deemed  sufficient  to  re- 
quire it,  and  not  because  Congress  had  not  the 
requisite  power. 

The  objection  that  the  laws  and  regulations, 
the  violation  of  which  is  made  punishable  by  the 
acts  of  Conffress,  are  State  laws  and  have  not 
been  adopted  by  Congress,  is  no  sufficient  answer 
to  the  power  of  Congress  to  impose  punishment. 
It  is  true  that  Confess  has  not  deemed  it  neces- 
sary to  interfere  with  the  duties  of  the  ordinary 
officers  of  election,  but  has  been  content  to  leave 
them  as  prescribed  by  State  laws.  It  has  only 
created  additional  sanctions  for  their  perform- 
ance and  provided  means  of  sopervisioa  in  Mder 
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niofe  effectually  to  secure  soeh  performance. 
Die  impoeition  of  panwhnieDt  implies  a  prohib* 
itioD  of  ttie  act  punished.  The  State  laws  which 
Congress  sees  no  occasion  to  alter,  but  which  it 
allows  to  stand,  are,  in  effect,  adopted  by  Con- 
grees.  It  simply  demands  their  ftilfiliment. 
Content  to  leave  the  laws  as  they  are,  it  is  not 
content  with  the  means  provided  for  their  enforce- 
ment. It  provides  additional  means  for  that 
purpose,  and  we  think  it  is  entirely  within  its 
eoDStitutional  power  to  do  so.  It  is  simply  the 
exercise  of  the  power  to  make  additional  regula- 

tiOBS. 

That  the  duties  devolved  on  the  ofBcers  of 
Section  are  duties  which  they  owe  to  the  United 
States  as  well  as  to  the  State,  is  flirther  evinced 
by  the  foot  that  they  have  always  been  so  regarded 
by  the  Houae  of  Representatives  itself.  In  most 
cases  of  contested  elections,  the  conduct  of  these 
oiBcers  is  examined  and  scrutinized  by  that  body 
as  a  matter  of  right,  and  their  failure  to  perform 
tiieir  duties  is  often  made  the  ground  of  decision. 
Tlieir  conduct  is  justly  regarded  as  subject  to  the 
fiiUeet  exposure,  and  the  right  to  examine  them 
personally,  and  to  inspect  all  their  proceeding 
and  papers  has  always  been  maintained.  This 
could  not  be  done  if  the  ofiQcers  were  amenable 
only  to  the  supervision  of  the  State  government 
wli^  appointed  them. 

Another  objection  made  is,  that  if  Congress 
can  impoee  penalties  for  violation  of  State  laws, 
the  officer  will  be  made  liable  to  double  punish- 
ment f<Nr  delinquency—at  the  suit  of  the  State, 
and  at  Uie  suit  of  the  United  States.  But  the 
answer  to  this  is,  that  each  government  punishes 
for  violation  of  duty  to  itself  only.  Where  a 
pereon  owes  a  duty  to  two  sovereigns,  he  is 
ameoab]^  to  both  for  its  performance,  and  either 
may  call  him  to  account.  Whether  punishment 
inflicted  by  one  can  be  pleaded  in  bar  to  a  charge 
by  the  other  for  the  same  identical  act  need  not 
now  be  decided;  although  considerable  discus- 
sion bearing  upon  the  subject  has  taken  place  in 
ttds  court,  tending  to  the  conclusion  that  such  a 
plea  cannot  be  sustained. 

In  reference  to  a  conviction  under  aState  law  for 
passiiig  counterfeit  coin,  which  was  sought  to  be 
reversed  on  the  ground  that  Congress  had  juris- 
dictioii  over  tiiat  subject  and  might  inflict  punish- 
ment for  the  same  offence,  Mr.  Justice  Daniel, 
speakiug  for  the  court,  said :  '*It  is  almost  certain 
thai,  in  Uie  benignant  spirit  in  which  the  insti- 
tirtions  both  of  Uie  State  and  Federal  svstems 
an  administered,  an  offender  who  should  have 
suffered  the  penalties  denounced  by  the  one 
would  not  be  subjected  a  second  time  to  punish- 
moit  by  the  other  for  acts  essentially  the  same, 
unless  mdeed  this  might  occur  in  instances  of 
peculiar  enormity,  or  where  the  public  safety 
demanded  extraordinary  rigor.  But  were  a  con- 
tiaiy  course  of  policy  or  action  either  probable 
or  nraai,  this  would  by  no  means  justify  the  con- 
dnnon  that  (fences  falling  within  the  com- 
petency of  different  authorities  to  restrain  or 
puaJah  them,  would  not  properly  be  subjected 
to  the  consequences  which  those  authorities 
w^tgtU  ordain  and  affix  to  their  perpetration." 
Cite  ▼.  State  of  Ohio.  6  How.,  435.)    The  same 


judge,  delivering  the  opinion  of  the  court  in  the 
case  of  U.  S.  v.  Marigold,  9  How..  569«  where  a 
conviction  was  had  under  an  act  of  Congress  for 
bringing  counterfeit  coin  into  the  coun^,  said, 
in  reference  to  Fox's  case,  *'  With  the  view  of 
avoiding  conflict  between  Uie  State  and  Federal 
jurisdictions,  this  court,  in  the  case  of  Fox  v. 
State  of  Ohio,  have  taken  care  to  point  out  that 
the  same  act  might,  as  to  its  character  and  tenden- 
cies, and  tbe  consequences  it  involved,  constitute 
an  offence  against  both  the  State  and  Federal 
governments,  and  might  draw  to  its  commission 
the  penalties  denounced  by  either,  as  appropriate 
to  its  character  in  reference  to  each.  We  hold 
this  distinction  sound  ;"  and  the  conviction  was 
sustained.  The  subject  came  up  again-  for  dis- 
cussion in  the  case  of  Moore  v.  State  of  Illinois, 
14  How.,  13,  in  which  the  plain tifi*  in  error  had 
been  convicted  under  a  State  law  for  harboring 
and  secreting  a  negro  slave,  which  was  contended 
to  be  properly  an  offence  against  the  United 
^tates  under  the  fugitive  slave  law  of  1793,  and 
was  not  an  ofl'ence  against  the  State.  The  cfb- 
jection  of  double  punishment  was  again  raised. 
Mr.  Justice  Grier,  for  the  court,  said,  **  Every 
citizen  of  the  United  States  is  also  a  citizen  of  a 
State  or  Territory.  He  may  be  said  to  owe  alle- 
giance to  two  sovereigns,  and  may  be  liable  to 
punishmentfor  an  inf^tion  of  the  laws  of  either. 
The  same  act  may  be  an  offence  or  transgression 
of  the  laws  of  both."  (14  How.,  20.)  Sub- 
stantially the  same  views  are  expressed  in  U.  S. 
V.  Cruikshank,  92  U.  S.  550,  referring  to  these 
cases^  And  we  do  not  well  see  how  the  doctrine 
they  contain  can  be  controverted.  A  variety  of 
instances  may  be  readily  suggested  in  which  it 
would  be  necessary  or  proper  to  apply  it.  Sup- 
pose, for  example,  a  State  judge  having  power 
under  the  naturalization  laws  to  admit  aliens  to 
citizenship  should  utter  false  certificates  of  natu- 
ralization, can  it  be  doubted  that  he  could  be 
indicted  under  the  act  of  Congress  providing 
penalties  for  that  offence,  even  though  he  might 
also,  under  the  State  laws,  be  indicted  for  forgery, 
as  well  as  liable  to  impeachment  ?  So,  if  Con- 
gress, as  it  mi^ht,  should  pass  a  law  fixing  the 
standard  of  weights  and  measures,  and  imposing 
a  penalty  for  sealing  fidse  weights  and  false 
measures,  but  leaving  to  the  State  the  matter 
of  inspecting  and  sealing  those  used  by  the  peo- 
ple, would  not  an  offender,  filling  the  office  of 
sealer  tmder  a  State  law,  be  amenable  to  the 
United  States  as  well  as  to  the  State? 

If  the  officers  of  election,  in  elections  for 
Bepresentatives,  owe  a  duty  to  the  United  States, 
and  are  amenable  to  that  Government,  as  well  as 
to  the  State,  as  we  think  they  are,  then,  accord- 
ing to  the  cases  just  cited,  there  is  no  reason 
why  each  should  not  establish  sanctions  fbr  the 
peiformance  of  the  duty  owed  to  itself,  though 
referring  to  the  same  act. 

To  maintain  the  contrary  proposition  the  case 
of  Kentucky  v.  Dennison,  24  How.,  107,  is  con- 
fidently relied  on  by  the  petitioners'  counsel. 
But  there  Congress  liad  imposed  a  duty  upon  the 
governor  of  the  State  which  it  had  no  auth<»rity 
to  impose.  The  enforcement  of  the  clause  in 
the  Constitution  requking  the  delivery  of  fugitive 
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from  service  was  held  to  belong  to  the  Gk>yero- 
^  ment  of  the  United  States,  to  be  effected  by  its 
own  agents  ;  and  Congress  had  no  authority  to 
require  a  governor  of  a  State  to  execute  this 
duty. 

We  have  thus  gone  over  the  principal  reasons 
of  a  special  character  relied  on  by  tiie  petitioners 
for  maintuning  the  general  proposition  for  which 
they  contend ;  namely,  tiiat  in  the  regulation 
of  elections  for  Representatives,  the  national 
and  State  governments  cannot  co-operate,  but 
must  act  exclusively  of  each  other ;  so  that,  if 
Congress  a9sumes  to  regulate  the  subject  at  all, 
it  must  assume  exclusive  control  of  the  whole 
subject.  The,  more  general  reason  assigned,  to 
wit,  that  the  nature  of  sovereignty  is  such  as  to 
preclude  the  joint  co-operation  of  two  sovereigns, 
even  in  a  matter  in  which  they  are  mutually  con- 
cerned, is  not,  in  our  judgment,  of  sufficient  force 
to  prevent  concurrent  and  harmonious  action  on 
the  part  of  the  national  and  State  governments 
in  the  election  of  Representatives.  It  is  at  most 
an  argument  ab  inconveniente.  There  is  nothing 
in  the  Constitution  to  forbid  such  co-operation  in 
this  case.  On  the  contrary,  as  already  said,  we 
think  it  clear  that  the  clause  of  the  Constitution 
relating  to  the  regulation  of  such  elections  con- 
templates such  co-operation  whenever  Congress 
deems  it  expedient  to  interfere  merely  to  alter  or 
add  to  existing  regulations  of  the  State.  If  the 
two  governments  had  an  entire  equality  of  juris- 
diction, there  might  be  an  intrinsie  difficulty  in 
such  co-operation.  Then  the  adoption  by  the 
State  government  of  a  system  of  regulations 
might  exclude  the  action  of  Congress.  By  first 
talcing  jurisdiction  the  State  would  acquire  ex- 
clusive jurisdiction  in  virtue  of  a  well  known 
principle  applicable  to  courts  having  co-ordinate 
jurisdiction  over  the  same  matter.  But  no  such 
equality  exisU  in  the  present  case.  The  power 
~  of  Congress  as  we  have  seen,  is  paramount,  and 
may  be  exercised  at  any  time,  and  to  any  extent 
which  it  deems  expedient ;  and  so  far  as  it  is  ex- 
ercised, and  no  farther,  the  regulations  effected 
supersede  those  of  the  State  which  are  inconsis- 
tent therewith.  As  a  general  rule  it  is  no 
doubt  expedient  and  wise  that  the  operations 
of  the  Btate  and  national  governments  should, 
as  far  as  practicable,  be  conducted  separately, 
in  order  to  avoid  undue  jealousies  and  jars 
and  conflicts  of  jurisdiction  and  power.  Bjit 
there  is  no  reason  for  laying  this  down  as  a  rule 
of  universal  application.  It  snould  never  be  made 
to  override  the  plain  and  manifest  dictates  of  the 
Constitution  itself.  We  cannot  yield  to  such 
a  transcendental  view  of  State  sovereignty.  The 
Constitution  and  laws  of  t^e  United  States  are  the 
supreme  laws  of  the  land,  and  to  these  every  cit- 
izen of  every  State  owes  obedience  whether  in 
his  individual  or  official  capacity.  There  are  very 
few  subjects,  it  is  true,  in  which  our  system  of 
government,  complicated  as  it  is,  requires  or 
gives  room  for  conjoint  action  between  the  State 
and  national  sovereignties.  Grenerally,  the  pow- 
ers given  by  the  Constitution  to  the  G^ovemment 
of  the  United  States  are  given  over  distinct 
branches  of  sovereignty  from  which  the  State 
governments  either  expressly,  or  by  necessary 


implication  are  excluded.  But  in  tills  case,  ex- 
pressly, and  in  some  others  by  implication,  as 
we  have  seen  in  the  case  of  pilotage,  it  concur- 
rent jurisdiction,  is  contemplated,  that  of  the 
State,  however,  bebig  suberdinate  to  that  of  the 
United  States,  whereby  all  question  of  precedency 
is  eliminated. 

'  In  what  we  have  said,  it  must  be  remembered 
that  we  are  dealing  only  with  the  sabject  of  elec« 
tions  of  Representatives  to  Congress.  If  for  its 
own  convenience  a  State  sees  nt  to  elect  State 
and  county  officers  at  the  same  time  and  in  con- 
junction with  the  election  of  Representatives, 
Congress  will  not  be  thereby  deprived  of  the 
right  to  mi^e  regulations  in  reference  to  the  lat- 
ter. We  do  not  mean  to  say,  however,  that  for 
any  acts  of  the  officers  of  election  having  exclu- 
sive reference  to  the  election  of  State  or  county 
officers,  they  will  be  amenable  to  federal  jurisdic- 
tion. Nor  do  we  understand  that  the  enactments 
of  Congress  now  under  consideration  have  any 
application  to  such  acts. 

It  must  also  be  remembered  that  we  are  deal- 
ing with  the  question  of  power,  not  of  the  exne- 
diency  of  any  regulations  which  Congress  &as 
made.  That  is  not  within  the  pale  of  our  juris- 
diction. In  exercising  the  power,  however,  we 
are  bound  to  presume  that  Congress  has  done  so 
in  a  judicious  manner ;  that  it  nas  endeavored  to 
ffuard  as  far  as  possible  against  any  unnecessarv 
mterference  with  State  laws  and  regulations,  with 
the  duties  of  State  officers,  or  with  local  prejudi- 
ces. It  could  not  act  at  all  so  as  to  accomplish 
any  beneficial  object  in  preventing  frauds  and  vi- 
olence,  and  secmring  the  fkithful  performance  of 
duty  at  the  elections,  without  providing  for  the 
presence  of  officers  and  agents  to  carry  its  regula- 
tions into  effect.  It  is  also  difficult  to  see  how  it 
could  attain  those  objects  without  imposing 
proper  sanctions  and  penalties  against  offenders. 

The  views  we  have  expressed  seem  to  us  to  be 
founded  on  such  plain  and  practical  principles  as 
hardly  to  need  any  labored  argument  in  their 
support.  We  may  mystify  anvthing.  But  if 
we  take  a  plain  view  of  the  words  of  tiie  Consti- 
tution, and  give  to  them  a  fair  and  obvious  inter- 
pretation, we  cannot  fail  hi  most  cases  of  coming 
to  a  clear  understanding  of  its  meaning.  We 
shall  not  have  fkr  to  seek.  We  shall  find  it  on 
the  surfoce,  and  not  in  the  profound  depths  of 
speculation. 

The  greatest  difficulty  in  coming  to  a  just  con- 
clusion arises  fh>m  the  mistaken  notions  with  re- 
gard to  the  relations  which  subsist  between  the 
State  and  national  governments. 

It  seems  to  be  often  overlooked  that  a  national 
constitution  has  been  adopted  in  this  country, 
establishing  a  real  government  therein,  operating 
upon  persons  and  territory  and  things ;  and  wliich, 
moreover  is,  or  should  be,  as  dear  to  every  Amer- 
ican citizen  as  his  State  government  is.  When- 
ever the  true  conception  of  the  nature  of  this  gor- 
emment  is  once  conceded,  no  real  difficulty  wiU 
arise  in  the  just  interpretation  of  its  powers.  But 
if  we  allow  ourselves  to  regard  it  as  a  hostile 
organization,  opposed  to  the  proper  soverelmtj 
and  dignity  of  the  State  governments,  we  ahafi 
continue  to  be  vexed  with  dif&cnltiet  as  to  its  Jo- 


Digitized  by 


Google 


Vol.  Vm 


WASHINGTON  LAW  REPORTER. 


171 


rlsdiction  and  aathority.  No  greater  iealoofiy  is 
required  to  be  exercised  towards  this  govem- 
ment  in  reference  to  the  preservation  of  our  lib- 
erties, than  is  proper  to  be  exercised  fowards  the 
State  govenunents.  Its  powers  are  limited  ia 
nnmber  and  clearly  defined;  and  itSnaction 
witiiiD  the  scope  of  those  powers  is  restrain- 
ed by  a  sufficiently  rigid  bill  of  rights  for 
the  protection  of  its  dtusens  from  oppression. 
The  true  interests  of  the  people  of  this  coun- 
try requires  that  both  the  national  and  State 
goyemments  should  be  allowed,  without  jealous 
interference  on  either  side,  to  exercise  alK  the 
powers  which  respcctiyely  belong  to  them  accord- 
ing to  a  fahr  and  practical  construction  of  the  Con- 
stitation.  State  rights  and  the  rights  of  the  Unit- 
ed States  should  be  equally  respected.  Both  are 
essential  w  the  preseryation  of  our  liberties  and 
the  perpetuity  of  our  institutions.  But  in  endeay- 
oring  to  yindicate  the  one,  we  should  not  allow 
our  zeal  to  nullify  or  impair  the  other. 

Several  other  questions  bearing  upon  the  pres- 
ent controversy  have  been  raised  by  the  counsel 
of  tiie  petitioners.  Somewhat  akin  to  the  argu- 
ment which  has  been  considered  is  the  objection 
that  the  deputy  marshals  authorized  by  the  act  of 
Congress  to  be  created  and  to  attend  the  elec- 
tions, are  auth<mzed  to  keep  the  peace ;  and  that 
this  is  a  duty  which  belonss  to  the  State  authori- 
ties alone.  It  is  argued  that  the  preservation  of 
peace  and  good  order  in  society  is  not  within  the 
powers  confided  to  the  government  of  the  United 
States,  but  belongs  exclusively  to  the  States. 
Here  again  we  are  met  with  the  theory  that  the 
Government  of  the  United  States  does  not  rest 
opon  the  soil  and  territory  of  the  country.  We 
tnink  that  this  theory  is  founded  on  an  entire 
misGonception  of  the  nature  and  powers  of  that 
memment.  We  hold  it  to  be  an  incontroverti- 
hie  [H^ciple,  that  the  Government  of  the  United 
States  may,  by  means  of  physical  force,  exercised 
through  its  official  agents,  execute  on  every  foot 
of  American  soil  the  powers  and  functions  that 
belong  to  it.  This  necessarily  involves  the  power 
to  command  obedience  to  its  laws,  and  hence  the 
power  to  keep  the  peace  to  that  extent. 

This  power  to  enforce  the  laws  and  to  execute 
its  fonctions  in  all  places,  does  not  derogate  from 
the  power  of  the  State  to  execute  its  laws  at  the 
lame  time  and  in  the  same  places.  The  one  does 
not  exclode  the  other  except  where  both  cannot 
be  executed  at  the  same  time.  In  that  case,  the 
words  of  the  Constitution  itself  show  which  is  to 
yield.  "^This  Constitution  and  all  laws  which 
shall  be  made  in  pursuance  thereof  *  *  shall 
be  the  supreme  law  of  the  land." 

This  concurrent  jurisdiction  which  the  national 
government  necessarily  possesses  to  exercise  its 
powers  of  sovereignty  in  all  parts  of  the  United 
States,  is  distinct  from  that  exclusive  power 
which,  by  the  first  article  of  the  Constitution,  it 
ii  authorized  to  exeroise  over  the  District  of 
Colombia,  and  over  those  places  within  a  State 
which  are  purchased  by  consent  of  the  legislature 
thereof,  for  the  erection  of  forts,  magazines, 
arsenals,  dock  yards,  and  other  needfhl  buildings. 
There  ito  jurisdiction  is  absolutely  exclusive  of 
that  of  the  State,  onleea,  as'sometimes  stipulated, 


power  is  given  to  tha  latter  to  serve  the  ordinary 
process  of  its  courts  in  the  precinct  acquired. 

Without  the  concurrent  sovereignty  referrtd 
to,  the  national  government  would  be  nothing 
but  an  advisory  government.  Its  executive 
power  would  be  absolutely  nullified. 

Why  do  we  have  marshals  at  all  if  they  cannot 
physically  lay  their  hands  on  persons  iand  things 
in  the  performance  of  their  proper  duties  ?  What 
functions  can  they  perform  if  they  cannot  use 
force  ?  In  executing  the  process  of  the  courts^ 
must  they  call  on  the  nearest  constable  for  pro- 
tection ?  Must  they  rely  on  him  to  use  requisite 
compulsion,  and  to  keep  the  peace  whilst  they 
are  soliciting  and  entreating  the  parties  and  by- 
standers to  allow  the  law  to  take  its  course? 
This  is  the  necessary  consequence  of  the  positions 
that  are  assumed.  If  we  indulge  in  such  im- 
practicable views  as  thes^e,  and  keep  on  refining 
and  re-refiniog,  we  shall  drive  the  national  gov- 
ernment out  of  the  United  States,  ttid  relegate 
it  to  the  District  of  Columbia,  or  perhaps  to  some 
foreign  soil.  We  shall  bring  it  back  to  a  cundi- 
tion  of  greater  helplessness  than  that  of  the  old 
Confederation. 

The  argument  is  based  on  a  strained  and  im- 
practicable view  of  the  nature  and  powers  of  the 
national  government.  It  must  execute  its  pow- 
ers or  it  is  no  government.  It  must  execute  them 
on  the  land  as  well  as  on  the  sea,  on  things  as 
well  as  persons.  And  to  do  this,  it  must  neces- 
sarily have  power  to  command  obedience,  pre- 
serve order,  and  keep  the  peace ;  and  no  person 
or  power  in  this  land  has  the  right  to  resist  or 
question  its  authority  so  long  as  it  keeps  within 
the  bounds  of  its  jurisdiction.  Without  specify- 
ing other  instances  in  which  this  power  to  pre- 
serve order  and  keep  the  peace  unquestionably 
exists,  take  the  very  case  in  hand.  The  counsel 
for  the  petitioners  concede  that  Congress  may,  if 
it  sees  fit,  assume  the  entire  control  and  regula- 
tion of  the  election  of  Representatives.  This 
would  necessarily  involve  the  appointment  of  the 
places  for  holding  the  polls,  the  times  of  voting, 
and  the  officers  for  holding  the  election  ;  it  would 
require  the  regulation  of  the  duties  to  be  per- 
formed, the  custody  of  the  ballots,  the  mode  of 
ascertaining  the  result,  and  every  other  matter 
relating  to  the  subject.  Is  it  possible  that  Con- 
gress could  not  in  that  case  provide  for  keeping 
the  peace  at  such  elections,  and  for  arresting  and 
punishing  those  guilty  of  breaking  it  ?  If  it  could 
not,  its  power  would  be  but  a  shadow  and  a  name. 
But  if  Congress  can  do  this,  where  is  the  difi'er^ 
ence,  in  principle,  in  its  making  provision  for 
securing  the  preservation  of  the  peace  so  as  to 
give  to  every  citizen  his  free  right  to  vote  without 
molestation  or  injuiy,  when  it  assumes  to  super- 
vise the  regulations  made  by  the  State,  and  not 
to  supersede  them  entirely?  In  our  judgment 
there  is  no  difiference ;  and  if  the  power  exists  in 
the  one  case,  it  exists  in  the  other. 

The  next  |)oliit  rained  \6^  lliat  the  act  of  Congress 
proposes  to  operate  on  officers  or  person:)  iiMth«»r- 
Ized  by  Sttite  Uwa  to  ptTform  certain  duilejs  under 
them;  and  to  require  them  to  di8obey  anil  dlsi*e- 
gard  Stiite  laws  when  they  come  hi  condict  with 
the  act  of  Congress ;  that  it  thereby  of  necessity 


Digitized  by 


Google 


172 


WASHINGTON  LAW  REPOBTER 


Vol.  Vin 


prodaceft  coUigion,  and  \s  therefore  void.  This 
point  has'beeD  already  fully  oonstdered.  We  have 
shown,  as  we  think,  that  where  the  re/icul&tions  of 
Congress  conflict  with  those  of  thQ  State,  it  is  the 
latter  which  are  void,  and  not  the  regulations  of 
Congress ;  and  that  the  laws  of  the  State,  In  so  far 
as  they  are  inconsistent  with  the  laws  o(  Congress 
on  the  same  subject,  cease  to  have  effect  as  laws. 

Finally,  it  is  objected  that  the  act  of  Congress 
imposes  upon  the  circuit  courts  duties  not  Judicial, 
in  requiring  them  to  appoint  the  supervisors  of 
election,  whose  duties,  it  is  alleged,  are  entirely 
executive  in  their  character.  It  is  contended  that 
no  power  can  be  conferred  upon  the  courts  of  the 
United  States  to  appoint  officers  whobe  duties  are 
not  connected  with  the  Judicial  department  of  the 
Government. 

The  Constitution  declares  that  **  the  Congress 
may  by  law  vest  the  appointment  of  such  inferior 
officers,  as  they  may  think  proper,  in  the  President 
alone.  In  the  courts  of  law,  or  in  the  heads  of  de- 
pa  rtments-V  It  Is  no  doubt  usual  and  proper  to 
vest  the  appointment  of  inferior  officers  in  that  de- 
partment of  the  Government,  executive  or  Judicial, 
or  in  that  particular  executive  department,  to  which 
the  duties  of  such  officers  appertain.  But  there  is 
no  absolute  requirement  to  this  effect  in  the  Consti- 
tution ;  and  if  there  were,  it  would  l>e  difficult.  In 
many  cases,  to  determine  to  which  department  an 
office  properly  belonged.  Take  that  of  marshal,  for 
instance.  He  is  an  executive  officer  whose  appoint- 
ment, in  ordinary  cases,  is  left  to  the  President  and 
Senate.  But  if  Congress  should,  as  it  might,  vest 
the  appointment  elsewhere,  it  would  be  questiona- 
ble whether  it  should  be  in  the  President  alone,  in 
the  Department  of  Justice,  or  in  the  courts.  The 
marshal  is  pre  -eminently  the  officer  of  the  courts;  and 
in  case  of  a  vacancy,  Congress  has,  in  fact,  passed  a 
law  bestowing  the  temporary  appointment  of  the 
marshal  upon  the  Justice  of  the  circuit  in  which  the 
district  where  the  vacancy  occurs  is  situated. 

But  as  tlie  Constitution  stands,  the  selection  of 
the  appointing  power,  as  between  tiie  functionaries 
named,  is  a  matter  resting  in  the  discretion  of  Con- 
gress. And  looking  at  the  subject  in  a  practical 
liglit,  it  is  perhaps  better  that  it  should  rest  there, 
than  that  the  country  should  be  harrassed  by  the 
endless  controversies  to  which  a  more  speciflc 
direction  on  this  subject  might  have  given  rise* 
The  observation  in  the  case  of  Hennen,  to  which 
reference  Is  made,.  (13  Pet.,  268,)  that  the  appoint- 
ing power  in  the  clause  referred  to  ^^  was  no  doubt 
intended  to  be  exercised  by  the  department  of  the 
Government  to  which  tlie  official  to  be  appointed 
most  appropriately  belonged,^*  was  not  intended 
to  define  the  constitutional  power  of  Congress  in 
this  regard,  but  rather  to  express  the  law  or  rule 
by  which  it  should  be  governed.  The  cases  in 
whicli  the  courts  have  declined  to  exercise  certain 
duties  imposed  by  Congress,  stand  upon  a  differ- 
ent consideration  from  tliat  which  applies  in  the 
present  case.  The  Jaw  of  1792,  which  required  the 
circuit  courts  to  examine  claims  to  Revolutionary 
pensions,  and  the  law  of  1849,  authorizing  the 
district  Judge  of  Florida  to  examine  and  adJudU 
cate  upon  claims  for  injuries  suffered  by  the  in- 
habitants of  Florida  from  the  American  army  In 
1812,  were  rightfully  held  to  impose  upon  the  courts 
powers  not  Judicial,  and  were,  therefore,  void. 
But  the  duty  to  appoint  interior  officers,  when 
required  thereto  by  law,  is  a  constitotional  duty  of 
the  courts ;  and  in  the  present  case  there  is  no  aaoh 
Incongruity  in  the  duty  required  as  to  ezcate  the 


courts  from  Its  performntice,  or  to  render  their  acts 
void.  It  cannot  be  affirmed  that  the  appointment 
of  the  officers  in  question  oovld,  with  any  greater 
propriety,  lind  certainly  not  with  equal  reirard  to 
convenience,  have  been  assigned  to  any  other  de- 
positary of  official  power  capable  of  exercising  it. 
Nelth^  the  President,  nor  any  head  of  deimrtroent, 
could  have  l>een  equally  competent  to  the  task. 

In  our  Judgment  Congress  had  the  power  to  vest 
the  appointment  of  the  supervisors  in  question  In 
the  circuit  courts. 

The  doctrine  laid  down  at  the  close  of  connsePs 
brief,  that  the  State  and  national  government  are 
oo-ordinate  and  altogether  equal,  on  which  their 
whole  argument,  indeed,  is  based.  Is  only  partiaily 
true. 

The  true  doctrine,  as  we  conceive,  is  this,  that 
whilst  the  States  are  really  sovereign  as  to  all  mat- 
ters which  have  not  been  granted  to  the  JUrisdictiou 
and  control  of  the  United  States,  the  Constitution 
and  constitutional  laws  of  the  latter  are.  as  we  have 
already  said,  the  supreme  law  of  the  land;  and  when 
they  conflict  with  the  laws  of  the  States,  they  are 
of  paramount  authority  and  obligation.  This  is  the 
fundamental  principle  on  which  the  authority  of 
the  Constitution  is  based,  and  unless  it  l>e  conceded 
in  practice,  as  well  as  theory,  the  fabric  of  our  In- 
stitutions, as  It  was  contemplated  by  Its  founders, 
cannot  stand.  The  questions  Involved  have  respect 
not  more  to  the  autonomy  and  existence  of  the 
States,  than  to  the  continued  existence  of  the  United 
States  as  a  government  to  which  every  American 
citizen  may  look  (or  security  and  protection  in  every 
part  of  the  land. 

We  think  that  the  cause  of  commitment  in  thei>e 
cases  was  lawful,  and  that  the  application  for  the 
writ  of  habeas  corpus  must  l>e  denied. 

The  application  Is  denied  accordingly. 

Dissenting,  Justices  Field  and  Clifford. 


Regnal  Tears* 

The  following  is  a  list  of  the  Kings  and 
Qaeens  of  England,  with  date  of  their  ascen- 
sion to  the  throne  and  the  length  of  their 
reign,  which  will  be  found  of  convenience  for 
reference  to  the  English  Statutes  and  Law 
Reports: 

William  I.    October  14,  1066.    21  years. 
William  U.    Sept.  26,  1087.     15  years. 
Henry  I.    August  5,  1100.    56  years. 
Stephen.    December  26,  1155.    19  years. 
Henry  II.    December  19,  1154.    55  years. 
Richard  I.    September  25,  1189.    10  years. 
John.    May  27,  1199.    18  years. 
Henry  III.    October  28,  1216.    57  years. 
Edward  I.    November  20.  1272.    55  years. 
Edward  II.    July  8,  1507.    20  years. 
Edward  III.    January  25,  1526.    51  years. 
Richard  II.    June  22,  1577.    25  years. 
Henry  IV.    September  50, 1599.     14  years. 
Henry  V.    March  21,  1415.    10  years. 
Henry  VI.    September  1,  1422.    59  years. 
Edward  IV.    March  4»  1461.    25  years. 
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Edward  V.    April  9, 1488.    2  months. 

Richard  III.    June  26, 1488.    8  years. 

Heniy  VII.    Aogost  22,   1485.     24  years. 

Henry  VIII.    April  22,  1509.    88  years. 

Edward  VI.    January  28,    1547.     7  years. 

Mary.    July  6,  1558.    6  years. 

Elixftbeth.    Noyember  17,  1558.    45  years. 

James  I.    March  24,  1608.    28  years. 

Charles  I.    March  27,  1625.     24  years. 

The  Commonwealth,  Jan.  80, 1649.  11  years. 

Charles  11.  May  29,  1660.  87  years.  Al- 
though he  did  not  ascend  the  throne  until 
May  29,  1660,  his  regnal  years  were  computed 
from  the  death  of  Charles  I.,  January  80,1649, 
80  that  the  year  of  his  restoration  is  styled 
the  12th  year  of  his  reign. 

James  II.    February  6,  1685.    4  years. 

William  and  Mary.  February  18,  1689. 
14  years. 

Annie.    March  8,  1702.    18  years. 

Greorge  I.    August  1, 1714.     18  years. 

George  II.    June  11,  1727.    84  years. 

George  ni.    October  25,  1760.    60  years. 

George  IV.    January  29,  1820.     11  years. 

William  IV.    June  26,  1880.    7  years. 

Victoria.    June  20,  1887. 


H^tes  or  B<c«at  DodoiOBS. 

Fravd. — One  G.  was  a  member  of  defend- 
ant, and  also  its  attorney.  As  its  attorney 
he  bad  converted  and  misappropriated  a  large 
amount  of  its  money.  He  afterwards  pro- 
cored  !W>m  plaintiff,  on  a  mortgage  forged  by 
him,  a  loan  of  money,  which  he  deposited, 
and  the  same  day  drew  his  check  on  the  de- 
posit to  defendant's  order  for  the  money  mis- 
appropriated by  him.  Defendant  had  no 
knowledge  of  the  fraud  or  the  source  from 
which  the  money  was  obtained.  PlaintiflT,  on 
discovering  the  forgery,  brought  this  action 
to  recover  the  amount  received  by  defendant. 
HMy  that  the  action  could  not  be  maintained ; 
that  defendat  having  received  the  money  bona 
He  and  for  a  valuable  consideration,  in  the 
doe  course  of  business,  plaintiff  could  not  fol- 
low it  into  its  hands,  although  it  was  received 
in  payment  of  an  antecedent  debt.  Revers- 
ing S.  C,  5  W.  Dig.,  489.  [Stephens,  respt., 
V.  The  Board  of  Education  of  the  City  of 
Brooklyn,  appltCt.  of  Apple.]— i\r.  Y.  Weekly 
Digest,  Feb.  27,  1880. 

Attorney  and  client :  Contract  for  services. 
—If  a  client  make  a  contract  to  pay  his  attor- 
ney one-half  of  any  money  received  upon  two 
promissory  notes  for  equd  sums,  obtained  by 
the  attorney  in  the  settlement  of  a  claim,  and 
afterwards  collect  one  of  the  notes  and  retain 
the  nM>ney,  the  attorney  may  elect  to  take  the 
other  and  unpaid  note  as  his  share  of  the  fund. 


treating  the  whole  sum  as  an  entirety.  Judg- 
ment  reversed.  [Sharpstein  v.  Friodlauder.  4 
Pac.  C.  L.  J.,  478.] 


Judgment  il(ust  be  entered  before  appeal 
is  taken.  Appeal  taken  before  costs  taxed 
is  without  validity. 


§hit  ((ourts. 


No.  7.  Original.  Ex  parte  Albert  Seibold  et  ai.; 
petition  for  writ  of  habeas  corpus;  petition  (letiied. 
Opinion  bv  Mr.  Justice  Bradley ;  dIssentiniiCi  ^t*.  Jus- 
tices Field  and  Clifford. 

No.  6.  Original.  Ex  parte  Au^eustuts  F.  Clarke; 
petition  for  habeas  oorpus;  petiiion  denied  and 
petitioner  remanded  to  the  custody  of  the  United 
States  marshal.  Opinion  by  Mr.  Justice  Bradley; 
dis8entinf(,  Mr.  Justices  Field  and  Clifford. 

No.  1075.  N.  A,  Cowdray,  appellant,  v.  J.  V. 
W.  Vandenbur^  et  al.  No.  1076.  N.  A.  Cowdray, 
appellant,  v.  J.  V.  W.  Vandeubuix  et  al.;  ap- 
peals from  the  Supreme  Court  of  the  District  of 
Columbia;  decrees  affirmed  with  costs.  Opinion 
by  Mr.  Justice  Field;  dissenting,  Mr.  Justice 
Swayne. 

No.  1002.  Edwin  C.  Litchfield,  appellant,  v.  The 
County  of  Webster. 

No.  1003.  The  County  of  Webster,  appellaot,  v. 
Edwin  C.  Litchfield;  appeals  form  the  Circuit 
Court  of  the  United  States  for  the  District  of  Iowa; 
decree  affirmed,  each  party  to  pay  their  own  costs. 
Opinion  by  Mr.  Chief  Justice  Waite. 

No.  174.  Edwin  C.  Litchfield,  appellant,  v.  The 
County  of  Hamilton  et  al.;  appeal  from  the  Supreme 
Court  of  the  State  of  Iowa;  decree  reversed  with 
costs  and  cause  remanded  for  further  proceediuf^  in 
conformity  with  the  opinion  of  this  court.  Opinion 
by  Mr.  Uliief  Justice  Waite. 

No.  129.  Wllllim  M.  Springier,  plaintifl'ln  error, 
V.  The  Unitetl  States;  motion  for  certiorari  denied. 
Announced  by  Mr.  Chief  Justice  Waite. 

No.  308.  Fi»ul  Leury,  ap|  ellant,  v.  Mary  Lon^, 
administratrix,  etc.;  motion  to  dismiss  granted  un- 
less new  bond  is  flhd  on  or  before  tlie  first  Mon- 
day In  April.  Announced  by  Mr.  Chief  Justice 
Waite. 

No.  724.  Lewis  Hammoclc  et  al.,  appellants,  v. 
The  Farmers*  Loan  A  Trust  Co.;  submission  under 
Twentieth  rule  set  aside  and  case  ordered  lor  oral 
argument  when  reached  In  the  regular  call.  An- 
nounced by  Mr.  Chief  Justice  Waite. 

No.  453.  Oeorge  H.  Sharpe,  plalniiff  In  error,  v. 
M  L.  Doyle  et  al.;  motion  to  dismiss  and  affirm  de« 
nied.    Announced  by  Mr.  Chief  Justice  Waite. 

No.  1143.  Peter  Clinton,  plaintiff  in  error,  v. 
William  Nelson  et  al.;  in  error  to  the  Supreme  Court 
of  the  Territory  of  Utah;  on  motion  of  Mr.  S,  F. 
Phillips  doclteted  and  dismissed  with  costs. 

No.  1144.  J.  C.  Hanna,  administrator,  etc.,  ap- 
pellant, V.  the  United  States;  appeal  from  the 
Court  of  Claims;  on  motion  of  Solicltor^Oeneral 
Phillips  doclweted  and  dismissed. 

No.  238.  James  T.  Wood  et  al.,  plaintiffs  in  error, 


Digitized  by 


Google 


174 


WASHINGTON  LAW  REPORTER 


Vol.  Vm 


V.  itobert  Lont:  and  C.  S.  Tettermain,  asBigneeB; 
on  motion  of  Mr,  W.  Bnkewell  continued. 

Np.  266.  Randolpli  county,  Appellant,  v.  Tlie 
^tna  Life  Insurance  Co.  No.  723.  V.  G.  Tliomas 
et  a).,  appellancs,  v,  George  B.  Wrlgjlit  receiyer, 
etc.;  on  motion  of  Mr.  Fillmore  Beall,  in  behalf  of 
counsel  for  appellants,  dismissed  with  costs. 

No.  914.  Charles  L.  Ortman,  phiintilf  in  error, 
V.  William  W.  Phelps  et  al.;  on  motion  of  Mr.  P. 
Beall,  in  behalf  of  counsel,  dismissed  per  stipula- 
tion. 


OIR€VIT  COVBT.^Hae  Artlinr  mmI  Cox,  JJT. 
JXmw  Anita  at  Iaw. 

Mabcu  8.  1880. 

21686.  WUUam  M.  Ooleman  v.  The  Baltimore  and  Ohio 
B.  B.  Co.  Appeal.  Def  ts  attys,  B.  T.  Merrlek  and  John 
B.  Larner. 

SI 607.  Leonidas  Enowles  t.  John  C.  Johnson.  Notes, 
$2,186.67.    Flfls  atty,  B.  P.  Jackson. 

21698.  James  G.  Payne,  adm*r,  t.  Joseph  L.  Simons. 
Notes,  $686.76.    PllTs  atty.  James  H.  Taylor. 

March  »,  1880. 

2I6W.  Henry  K.  Willard,  adm'r.  7.  William  W.  W.  Wood. 
Bamaeres.  $10,000.    Plffs  atty,  Enoch  Tot  ten. 

21700.  The  First  National  Bank  of  New  York  t.  The 
District  of  Columbia  Accoun t,  $1 ,429.88.  PUIs  atty.  Enoch 
Totten. 

21701 .  S^rancis  J  Adt  t  Theodore  L.  Junior.  Motes,  $841. 
Plir«  atty.  John  O.  Poor. 

21702.  Orlando  W.  Abel  y.  Daniel  W.  Smith.  Judnnent 
of  Justice  Walter,  $46,91.    Plffs  atty,  L.  Tobrlner. 

March  10, 1880. 

91708.  John  Ourtin  t.  Alexander  Tennant.  Account,  $688. 
Plffs  attr,  J.  J.  Johnson.    Defts  atty,  O.  M.  Matthews. 

91T04.  Elizabeth  A.  Hooper  t.  BichardJ. Marshall.  Bent, 
$860.    Plffs  atty.  H.  W.  Garuett 

21706.  James  Osbern  t.  William  L.  Bramhall  et  al.  Note, 
$160.   Plffs  atiy.  I.  L..  JoUnson      Def U  atty,  £.  H.  Thomas. 

21'706.  Daniel  B.  Cktrke  y  Scheller  A  Pinkard.  Notes. 
$310.22.    Plffs  attys,  Elliot  &  Bobinson 

^  March  11, 1880. 

21707.  The  Chartered  Fund  of  the  M.  E  Chareh  in  the 
United  Stales  T  M.  G  Emory  et  al.  Bond.  $30,000.  Plffs 
atty,  B.  FendaU. 

21708.  John  E.  Kendall  v.  Robert  A.  Ballooh.  Note, 
$168.60.    Plffs  atty .  L.  Tobrlner 

21709.  John  M  Thompson  t.  Alexander  B.  Shephard. 
Notes,  $16,000.    Plffs  attys,  Merrick  k  Morris. 

21710.  Joseph  Garober  V.  Patrick  F  Carr.  Jadnnentof 
Justice  Hall,  $46. 


IN  R<|UITT.~  MBgnmr  Jaiitiea. 
If  aw  ftnlta. 

March  8, 1880 

7189.  Sarah  Ann  Swart  et  al.  t.  Joseph  B.  Bryan  etal. 
To  substitute  trustee.    Com.  sols.,  Elliot  k  Bobinson. 

7190.  Ella  B.  Fox  v.  William  F.  Fox.  Wor  diTorce.  Com. 
sol.,  I.  Williamson. 

7)91.  B.  K.  ElUot,  adm'r,  v.  Juliette  M 'Lean  et  al.  To 
settle  estate  of  James  Hughes.    (y*om.  sol.,  L  Bohinson. 

March  9, 1880. 

7192.  William  C.  Clements  et  al.  t.  MaryL.  C  Clemenu 
etal.  For  assigrnment  of  dower.  Com  sols,  Edwards  4 
Barnard. 

7)03  Ellas  B.  White  t.  Susan  Cruit  et  al.  For  partition. 
Oom.  sols  ,  Gordon  and  Gordon. 

7194.  Freedman's  SaYin«:s  and  Trust  Co.  to  Dillier  B. 
Groff.    To  approve  sale.    Com  sol.,  B.  U.  T.  Leipold. 

7196.  J.  Da  C.  Thomas  y.  Charles  C.  Taylor  et  al.  To 
sabstltate  trustee.    Com.  sol.,  B  K.  Elliot. 

March  11,1880. 

7196.  Arnold  Bradford  r.  Martha  Brady  et  al.  Creditor's 
bill.    Com.  sol  ,  B  D.  Mussey. 

7197.  The  Atlantic  and  Pacific  Telegraph  Co.  v.  The  Balti- 
more and  Ohio  Bail  road  Co.,  and  the  American  Telegraph 
Co.  For  injunction.  Com.  sols.,  J.  Hubley  Ashton  and 
Naih'l  Wilson. 

UNITED  STATES  DISTRICT  COI7KT.. 
Carttar,  Cli.  JT. 

_      .  March  8, 1880. 

The  following  persons  were  discharged  from  bankruptcy : 

Bufus  E.  and  W.  U.  Brell,  Bernard  Baff,  L.  E.  Valentine, 
Emanuel  Bosenthal  and  Adolph  Goets. 

The  following  petitions  were  dismissed  for  want  of  pro* 
secntion: 

Moriu  Angensteine,  W.  H.  Wylie  and  A.  ii.  Lincoln. 

In  re  O.  F.  Emerson,  bankrupt:  rule  on  petitioner  issued. 

The  United  States  ex  rel.  W.  E.  Whitfield  v.  B.  W 
Thompson,  Secretary  of  the  Nayy ;  oidered  to  be  heard  in 
the  G«iMral  Term  in  th«  flnt  instan— . 


PEOBATB  COrET-Kasaar,  J. 

March  IS,  1800 

Estate  Zaohariah  Chandler;  copy  of  will  admitted  to 
probate 

Estate  John  H.  Laagley;  motion  to  set  aside  citation 
oyerruled. 

Estate  Elisa  McCoy ;  letters  granted  H.  A.  B.  Hamiltoa: 
bond,  $100. 

Estate  Charles  £.  Mix;  answer  of  administratrix  to 
citation  filed. 

Estate  Emeline  Etter ;  inyentorr  of  personalty,  amonat- 
ingto$l,16S,  returned. 

Bsiate  Stephen  Owen:  letters  granted  Henry  Uwen; 
bond.  $190. 

Estate  S.  J.  M.  Gales;  report  of  supplemental  sale, 
amoonthig  to  $26  46,  filed. 

Estate  George  A.  W.  Bandall ;  answer  of  executor  filed. 

In  re  Sarah  Boston,  guardian  ;  citation  returned  served. 

Petition  of  John  Branan,  guardian,  for  leave  to  seU  ward's 
real  estate  denied. 


Leff€U  Notices. 


IN    THE  SUPBEME  COUBT  OF  THE  DISTBIOT  OF 
Columbia,  the  1 1th  day  of  March,  A.  D.  1880. 
Ella  B.  Fox         ) 

T.  {    No.  7190.    Equity  Docket,  SO. 

WiLLiAif  F.  Fox.  } 
On  motion  of  the  plaintiff,  by  Mr.  iTring  Williamson,  her 
solicitor,  it  is  ordered  that  the  defendant,  William  F.  Fox. 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule  day  occurring  forty  days  after  this  da/ :  other- 
wise the  cause  will  be  proceeded  with  as  in  ease  of  aefaalt. 
By  the  Conrt.  A.  B.  HAGNEB,  Justice,  ftc. 

A  true  copy.    Test:  B.J   Maioo,  Clerk. 

iRYiwo  Williamson,  Solicitor.  ii-s 


IN  THE  SUPBEME  COUBT  OF  THE  DISTRICT  OF 
Columbia,  the  9th  day  of  Maroh,1880. 
Smith  TnoMPSON  bt  al    } 

T.  [    No.  7186     Eq.  Dec.,  SO 

DORSRY  TUOMPSON   RL  AL.  J 

On  motion  of  the  plaintiflk,  bv  Mr.  Coleman,  their  solic- 
itor, It  is  ordered  that  the  defendants.  Dorsey  Thompson, 
Robert  L.  Thompson,  Edward  S.  Thompson,  John  O. 
Bodgers,  Rebecca  C.  Bodgers.  Elixa  D.  Thompson.  Gilbert 
L.  Thompson,  Christopher  C.  Woloott,  Elizabeth  W.  Wol- 
cott,  Powell  M.  Bradley,  Maria  C.  Bradley  and  Frederick 
W.  Bradley,  cause  their  appearance  to  be  entered  herein  on 
or  before  the  flist  ruleHlay  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  beproceeded  with  as  in  case 
ot  default. 

By  the  Conrt:  A.  B.  HAGNEB,  Justice,  Ae. 

True  copy.    Test:  R.J.  Mbios,  Clerk,  4c. 

Jamrs  COlbman,  Solicitor.  il-i 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  12th  day  oC  March.  1880. 
J.  Da  C.  Thomas  ) 

T.  (  No.  7106.  Ea.  Dock.  SO. 

Chas.  Cathcart  Taylor  rt  al  ) 

On  motion  of  the  plaintiff,  by  Messrs.  Elliott  and  Robin- 
son, her  solicitorM,  it  is  ordered  that  the  defendanu,  Charles 
Cathcart  Taylor  and  J.  Stanley  Jonf>s,  cause  their  appear> 
ance  to  be  entered  herein,  on  or  before  the  first  rule-day 
occurring  f c  rty  days  after  this  day :  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 


By  the  Conrt. 

A  true  copy. 

Elliot  A  Rorinson,  Solicitors. 


A.  II.  HAGNER,  Justice,  Ac  . 
Test :  R.  J.  Maios,  Clerk. 
11^ 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  9th  day  of  March.  1880. 
Nrllib  L.  Touno         j 

V.  [        No.  7.180.    Equity. 

CONSTANTINB  YOUNO.         J 

The  plaintiff  having  filed  a  petition  praying  for  a  dlToroo 
from  the  bonds  of  matrimony  existing  between  her  and  the 
defendant,  and  it  appearing  to  the  Court  that  the  said  de- 
fendant is  a  non-resident  of  the  District  of  Columbia,  it  is 
ordered  that  he  cause  his  appearance  to  be  entered  herein 
on  or  before  the  first  rule^lay  occurring  forty  days  after 
this  day,  and  do  what  may  be  necessary  to  protect  his  intsr^ 
Mt  herein. 

By  the  Court:  A.  B.  HAGNEB,  Justice,  4c. 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  Ac 

Cook  k  Colr.  Solicitors.  11-8 


IN  BANKRUPTCY. 
District  qf  Oolumbia,  st  .* 
at  Washington,  the  11th  day  of  March,  A.  D.  1880,  the 
undersigned  hereby  gives  nutioe  of  his  appointment  as  as- 
signee of  Charles  E.  Creecy.  of  Washington,  D.  C,  who  has 
been  adjudged  a  bankrupt  upon  his  own  petition,  by  the 
Supreme  Court  of  said  District. 

M.  L.  HOWSER,  Assigneo. 
J.  sayl.es  BBOWN, 
11-S  Rflflster  in  Bankruptcy. 
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mHIS  IS  TO  aiTE  NOTICE, 

X  Thattliatabeeriber.ot  Waahincton  eitj,  D.  C,  hath  ob- 
tained from  the  Supreme  Coartof  tbeBUtrlot  of  Columbia, 
holding  a  Special  Term  for  OrpbaiiB*Court  bQsinest,Letter8 
of  AdmlnUtration,  on  the  personal  estate  of  Jobn  H.  Injrle. 
late  of  the  IHctrlct  of  Colombia,  deceased. 

Ail  persons  haYlng  claims  ai^adnst  tbe  said  deceased  are 
kerabj  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscriber,  at  or  before  the  Ath  day  of 
March  next;  ther  may  otherwise  by  law  be  excluded 
from  all  benefit  ci  the  said  estate. 

OiTen  under  my  hand  this  6th  day  of  March.  1880. 

THOS.  J.  MTEBS. 
__Wm.  John  Millxb,  Solicitor. 11-8 

I"~irTHE~8UPEEME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 

Business.  March  18, 1880. 
In  the  case  of  Catharine  S.  Mix,  administratrix  of  Charles 
E.  Mix,  deceased,  the  administratrix  aforesaid  has.  with  the 
approval  of  the^Court,  appointed  Friday,  the  8th  day  of 
April,  A  D.  1880,  at  11  o'clock  a.  m.  for  making  payment  and 
distribution  under  the  Court's  direction  and  control :  when 
suid  where  all  creditors  and  persons  entitled  to  distnbutlTe 
shares  (or  legacies)  or  a.residue,  are  hereby  notified  to  at- 


tend injierson  or  bf  agent  or  attorney  duly  authorised, 
with  their  claims  against  the  estate  properly  Touched ; 
otherwise  the  administratrix  will  take  the  benefit  of  the  law 


against  them :    ProTided,  a  copy  of  this  order  be  published 
once  a  week  for  three  weeks  in  the  Washington  Ltaw  Re- 
porter prcTlons  to  the  said  day. 
Test:  A.  WETBSTER,  Register  of  WUls. 

OHABLK8    MaTTHXWS,  SoUcJtor. 11-8 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Business     March  18.  1880. 

In  the  case  of  John  C.  Harkness,  executor  of  John  W. 
Fiixhugh,  deceased,  the  executor  aforesaid  has.  with  the 
approTal  of  the  Court,  appointed  Friday,  the  8tb  day  of 
April  A.  D  1880,  at  11  o'clock  a.  m.  for  making  pavment 
and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distribotlTe  shart-s  (or  legacies)  or  a  resldne.  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorised, with  their  claims  against  the  estate  properly 
Touched ;  otherwise  the  executor  will  take  the  benefit  of  the 
law  against  them :  ProTlded,  a  copy  of  this  order  be  pub- 
Ushed  once  a  week  for  three  weeks  in  the  Washington  Law 
Reporter  preTions  to  aald  day .     

"Test :  A.  WEBSTER.  Register  of  W Ills. 

Rxonf  AI.D  FxypALL,  Solicitor. IM 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT    OF 
Columbia,  the  84th  day  of;  February,  1880. 
RoBKBT  Hyatt      ) 

T.  \    No.  21808.    At  Law. 

Edwakd  p.  Bxooks.  ) 

On  motion  of  the  plain  tilT.  by  Mr  Murray,  his  attorney. 
It  Is  ordered  that  the  defendant,  Edward  P.  Brooks,  cause 
bl8  appearance  to  be  entered  herein  on  or  before  the  first 
ruleKlay  occurring  forty  days  after  this  da/:  otherwise 
the  cause  will  be  proceeded  with  a»  in  case  of  default. 
By  the  Court.                   MAC  ARTHUR,  Justice,  Ac. 
True  copy.    Test:                         R.  J.  Mbios,  Clerk,  etc. 
R.  J.  MPBBAT,  Attorney. 0-8 

mHIS  IS  TO  QITE  NOTICE, 

X  That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans*  Court  business. 
Letters  of  Administration  on  th<>  personal  estate  of  OctaTia 
Bryan,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haTing  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  thesame,¥rith  the  Touchers  there- 
of, to  the  subscriber,  at  or  before  the  90th  dair  of  February 
next;  thsv  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

GlTcn  unier  my  hand  this  80th  day  of  February,  1880. 
JOSEPH  B.  BRYAN, 

Eluot  a  Robinsox,  Solicitors.  ^9-3 


rr  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  Mth  day  of  February,  1880. 
AucB  Mirrux    ) 

T.  >    No.  7178.    Equity  Docket,  80. 

Chas.  H  MirruN.  ) 

On  motion  of  the  plain  tUT,  by  Mrs.  BelTa  A  Lockwood,  her 
solicitor.  It  is  ordered  that  the  defendant,  Chss  H  Mifllln, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  for^  days  after  this  day,  otherwise 
the  cause  will  be  proceeded  vritn  as  in  case  of  default. 
By  the  Court :  CHAS.  P.  JAMES,  JusUce. 

TBimooPT.    Test:  R.  J.  Mbics.  Clerk. 

Bblta  ▲.  LOOKWOOD,  SoUeitor.  8-i  - 
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FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
William  H.  Hutchinson  *! 

AMD  S.J.  Block  I.    No.  6801.    Equity. 

MaBGABBT  SlNON  BT  AL.   J 

The  trustee  in  the  above  entitled  cause  haying  reported 
the  sale  of  sub  lot  G,  in  Square  ./S4,  Washington  City,  D. 
C,  free  from  taxes  and  assessments,  for  the  sum  of  three 
thousand  one  hnndred  and  fiTe  dollars,  it  is  this  19th  day 
of  February  1880,  oi-dered,  that  said  snle  stand  ratified  and 
confirmed  unless  cause  to  the  contrary  be  shown  within 
thirty  days  fi-om  this  date;  provided  a  copy  of  this  order 
be  publisbed  in  the  Washington  Law  Reporter,  once  a  week 
for  three  successWe  weeks  during  said  thirty  days. 

By  the  Court.  CHAS.  P.  JAMES,  Justice. 

8-8    True  copy     Test : R    J.  MEIQS.  Olerte. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Susanna  Jouvenal. 
late  of  the  District  of  Columbia,  deceased 

All  persons  haTiiig  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  th«*  same,  with  i  he  Touchers  there- 
of to  the  subscriber,  at  or  before  the  18th  day  of  February 
next;  they  may  otherwise  bylaw  be  excluded  from  all  ben^ 
fit  of  the  said  estate. 

Q-lTcn  under  my  hand  this  ISth  dav  of  Februar^j^  1879. 


Charlbs  Waltbr,  Solicitor. 


JACQ:UES  JOUVENAi 


9-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  this  day  of  18(>0. 

Jambs  W.  Jonbs  bt  al.  ) 

T.      •  h    In  Equity,  No.  0648. 

John  D.  Jonbs  bt  al.   ) 

Osceola  C.  Q-reen,  the  trustee  in  the  aboTe  entitled  cause, 
haTing  reported  to  the  V/'oort  that  he  did  sell  to  Joseph  A. 
Gamble,  all  that  western  part  of  lot  numbeied  184,  in 
BeattT  and  Uawkin's,  additioa  to  Georgetown,  ]>.  U.  and 
that|the  said  purchaser  has  giTen  cash  and  his  promissory 
notes  for  tbe  purchase  money,  it  16  by  the  Court,  this  4tb 
day  of  Biarch  1880,  ordered  that  said  sale  be  ratified  and 
confirmed,  unless  cause  to  the  contrary  thereof  be  shown 
OL  or  before  the  4th  day  of  April  next,  provided  that  a 
copy  of  this  order  bi>  inserted  in  the  Washington  Law 
Reporter  for  three  successlTe  weeks  before  said  4th  day  of 
ApriU 

The  report  states  the  amount  of  the  sale  to  be  ($:.660) 
fifteen  hundred  and  fifty  dollars. 

A.  B.  HAGNER. 
Asso.  Justice. 
A  true  copy.         Test :  10-8         R.  J.  Mbic^s,  Clerk. 

rT  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia 
Thb  Ixland  and  SbaboaBd  Coasting 

COMPANT,.OF  THB  DiSTBICT  Or  COLITM  BIA, 
T. 

Gborob  H.  Pmnt  bt  AL. 
The  report  of  trustees  William  Stichney  and  Renjamin 
P.  Snyder,  in  this  cause  filed,  is  this  «th  day  of  March,  1880, 
and  is  hereby  ratified  unless  cause  to  the  contrary  is  shown 
on  or  before  the  37th  instant,  provided  a  copy  of  this  order  Is 
publisbed  in  the  Washington  Law  Repeater  for  three  suc- 
cessive weeks  previous  to  that  day. 

A.  B.  HAGNER. 
Asso  Justice. 
A  true  copy.         Test :         10-8        R  J.  Mbigs,  Clerk. 


4 


6.800.    Equi 


IN  THE  SUPREMB  COURT  OF  THE  DISTRICT  OF 
Columbia 

Clbmbnts  bt  al.     ) 

T.  \    No.  8884.    Equity  Doc.  18. 

Rawlinos  bt  al.     j 

Judson  T.  Cull  and  Charles  E.  Fraser,  the  trustees  hei-e- 
in,  haTing  reported  to  the  court  that  J.  Vance  Lewis,  has 
offered  to  purchase  lots  thirty-one  (31),  and  thirty -two  (82), 
in  square  numbered  one  thousand  and  forty-three,  in  the 
proceedings  herein  mentioned,  for  the  price  of  one  cent  per 
square  foot  in  ca«>h.  It  i«  by  the  court,  this  3d  day  of 
March,  A.  D.  1880,  orderded,  adjudged,  and  decreed,  that 
said  offer  of  purchase  of  said  property  be,  and  the  name  is 
hereby  accepted,  and  that  the  sale  thereof  be  ratified  and 
confirmed,  imless  cause  to  the  contrary  hereof  be  show  n  on 
or  before  the  1  St  day  of  April  next.  Provided,  a  copy  of 
this  order  be  published  once  a  week  for  three  successive 
weeks  previous  to  said  date  in  the  Washing  ion  Law  Re- 
porter, a  newspaper  printed  and  published  in  Washington, 
D.C. 

A.  B.  HAGNER,  Ass.  Justice. 

Atrn#«opy.       Test:        10-8        R.  J.  MEIGS,  Clerk. 
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Legal  IfoHee*. 


B 


ANKRUPTOY  NOTICE. 


To  all  the  creditors  of  HENRT  H.  HADLEY.  who  may 
have  proved  their  claims : 

Ton  are  hereby  notified  to  appear  before  the  Sapreme 
Ck>art  of  the  District  of  Colombia,  sitting  In  Bankmptcr, 
on  the  aeth  day  of  March.  1880,  at  11  o'clock  a.  m.,  at  the 
office  of  J.  Sayles  Brown,  Register,  at  the  City  Hall,  Wash- 
inirton  city,  to  show  cause  why  a  discharice  from  all  his 
debts  shoald  not  be  «rranted  to  «aid  bankmpt.  Ton  are  also 
notified  that  the  second  and  third  meetings  of  said  bank- 
rupt's creditors  will  be  held  before  the  Register  at  the  same 
place  on  the  86th  of  March,  1880,  at  11  o,clocli,  a.  m. 

By  order  of  the  Court.  FRED'K  DOUGLASS, 

U.  S  Biarshal  of  D.  C,  as  Messenger. 

Test:    R.  J.  MsiGS.Clerk.  10-S 


Legal  IfoHees* 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  t0t  Orphan's 
Court  Business.    February  27,  1880. 

In  the  case  of  Benjamin  P.  Snyder,  executor  of  Catharine 
N.  Shanks,  deceased,  the  executor  aforesaid  has,  with  the 
approyal  of  the  Court,  appointed  Friday,  the  2«th  day  of 
March,  A.  D.  1880,  at  11  o'clock  a.  m.  for  making  payment 
and  distribution  under  the  Court's  direction  and  control  ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  or  legacies  or  a  residue,  are  hereby  noti- 
fied, ip  attend  in  person  or  by  agent  or  attorney  dnlyauthor* 
ised,  with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  executor  will  take  the  benefit  of  the  law 
against  them :  Provided,  a  copy  of  this  order  be  published 
once  a  week  for  three  weeks  in  the  Washington  Law  Re- 
porter previous  to  the  said  day. 

9-8  Teat:  A.  WEBSTER.  Register  of  WiUs. 


IK  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans' Court 
Business.  Mnrch  6th,  1880. 

In  the  matter  of  the  will  of  Henry  B.  Curtis. 

ApplicaUon  for  probrate  of  will  and  Letters  Testamen- 
tary, on  the  estate  of  Henry  B.  Curtis,  of  tlie  District  of 
Columbia,  has  this  day  been  made  by  Julia  Hall. 

All  persons  Interested  are  heieby  notified  to  appear  m  this 
court  on  Friday,  the  2d  day  of  April  next,  at  11  o'clock 
a.  m^  to  show  cause  why  the  will  should  not  be  proved 
and  Letters  Testamentary  on  the  estate  of  the  said  deceased 
should  not  issue  as  prayed.  Provided,  a  copy  of  this  order 
be  published  once  a  week  for  three  weeks  in  the  Wash- 
ington Law  Reporter  previous  to  the  said  day. 
10-S        Test:  A.  WEBSTER,  RegUter  of  Willi. 


B 


ANKRUPTCY  NOTICE. 


To  all  the  creditors  of  RAPHAEL  SANGER,  who  may 
have  proved  their  claims : 

You  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcy,  on 
the  24th  day  of  March,  1880.  at  11  o'clock  a.  m.,  at  the  office 
of  J.  Sayles  Brown.  Register,  at  the  City  Hall,  Washington 
City,  to  show  cause  why  a  discharge  from  all  his  debts 
should  not  be  granted  to  said  Bankrupt. 

You  are  also  notified  that  the  second  and  third  meetings 
of  said  Bankrupt's  creditors  will  be  held  before  the  Regis- 
ter at  the  same  place  on  the  28d  day  of  March,  1880,  at 
11  o'clock  a.  m. 

By  order  of  the  Court.  FREDK.  DOUGLASS. 

U.  S.  Marshal  ef  D.  C.  as  Messenger. 

Test:  R.J.  Mkios,  (Jlerk.  10*2 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Colombia,  holding  a  Special  Term  for  Orphan's  Court 
Business.    March  6tb.  1880. 

In  the  matter  of  the  will  of  Catharine  Windsor. 

Application  for  lettei-s  testamentary  on  the  estate  of 
Catharine  Windsor,  of  the  District  of  Columbia,  has  this 
day  been  made  by  John  R.  Johnson,  of  Alexandria,  Ya., 
one  of  the  execators. 

All  persons  Interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  2d  of  April  next,  at  11  o'clock  a.  m.. 
to  show  cause  why  Letters  Testamentary  on  the  estate 
of  the  said  deceased  should  not  issue  as  prayed.  Provided, 
a  copy  of  this  order  be  published  once  a  week  for  three 
weeks.  In  the  Washington  Law  Reporter,  previous  to  the 
said  day.  

^        Test:  A.  WEBSTER,  Register  of  Wills. 

Kmmt  k  Nbalb,  SoUdton.  104 


FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  Sd  day  of  March,  1880. 
JOHH  M.  Bbown  ) 

V  [    No.  7166.    £q.  Doe. 

Akn  M.  Bublst,  Ad'tmix.    ) 

On  motion  of  the  plain tilT,  by  Mr.  Wm.  M.  Coleman,  hto 
solicitor,  it  Is  ordered  that  the  defendant,  Ann  M.  Borley, 
cadsM  her  appearance  to  be  entered  herein  on  or  before 
the  first  mle-day  oooorring  forty  davs  after  this  dav :  other- 
wise the  cause  will  be  proceeded  with  as  In  case  of  default. 
By  the  court.  A.  B.  HAQNER,  Justice,  Ae. 

True  copy.    Test :    R.  J.  Mkios,  Clerk,  fto. 
Mm.  M.  Colbm an.  Solieitor.  10-S 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Wilmington,  K.  C^  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Let- 
ters of  Administration,  on  the  personal  estate  of  Frederick 
W.  Beers,  late  of  New  York  City,  deceased. 

All  persons  having  claims  against  the  said  deceased  ar« 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  b^ore  the  S7th  day  of 
February  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Given  under  my  hand  this  27th  day  ot  February.  1880. 
-  -     --   RUTHERFORD, 


0-8* 


ALLAN 

Administrator, 
448  Seventh  Street,  N.  W. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  ;WashUigton  City,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Coluai- 
bia,  holding  a  Special  Term  for  Orphans*  Court  bnsineea. 
Letters  of  Administration  on  the  personal  estate  of  Georg« 
E.  Bandel,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  ara 
hereby  warned  toexhibit  the  same,  with  the  vouchers  there* 
of,  to  the  subscriber,  at  or  before  the  27th  day  of  Feb- 
ruary next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand,  this  ^th  day  of  February.  1880. 

10-8  ELIZABETH  BANDEL. 


FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    March  6,  1880. 
In  the  matter  of  the  Estate  of  Simeon  Hart. 
Application  for  Letters  of  Administration  on  the  estate 
of  Simeon  Hart,  of  El  Paso,  Texas,  has  this  day  been  made 
by  Thomas  Wilson. 

All  persons  Interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  Sd  day  of  April  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letters  of  Administration 
on  the  estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week, 
for  three  weeks  in  the  Washington  Law  Reporter  previooa 

to  the  said  day.  

Test:   •    A.  WEBSTER,  RegUter  of  WilU. 
JoHK  J.  Wbbd,  Solicitor.  IM 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  Ci^,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Oolom* 
bia,  holding  a  Special  Term  for  Orphans'  Court  bnsineea. 
Letters  Testamentary  on  the  personal  estate  of  Walter  K. 
Irwin,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  thesaid  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  80th  day  of  Febnuurj 
next ;  they  may  otherwise  by  law  be  exolude<!W  ttom  all 
benefit  of  the  said  estate.  ^ 

Given  under  my  hand  this  90th  day  of  Febrmry,  1880. 

10-S  JOHN  W.  B08S. 


mms  IS  TO  GIVE  notice: 

I  That  the  subscriber,  of  this  DUtriet,  has  obtained 
form  the  Supreme  Com  t  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  thefPersonal  Estate  of  Joseph  W.  Milbom, 
bate  of  the   District  of  Columbia,  deceased. 

All  persons  haTlng  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  pame.  with  the  vonehers 
thereof,  to  the  subcriber,  at  or  before  the  28th  of  November 
next:  tney  may  otherwise  by  law  be  excluded  from  all 
lenefit  of  the  said  estate. 

Given  under  my  hand  this  S8th  day  of  November,  1879. 

8^  WM.  G.  HENDBBSON. 
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Marcli  22,  1880 


6E0K6B  B.  CORKHILL       -        -        Bditob 
A.  H.  JACSBON      •     -      AasooiATB  Bditob 


New  Rale  is  Jadge  Cox'g  €eurt. 

Jofltice  Cox,  has  made  the  following  order, 
wkdch  will  be  rigidly  enforced  in  fatore : 

It  shall  be  the  duty  of  the  attorneys  in 
cases  placed  on  the  assignment  for  trial,  on 
any  day,  to  notify  the  court  or  clerk,  at  the 
opening  of  the  court  on  that  day,  of  any  en- 
gagement in  the  other  courts,  or  other  suffi- 
cient cause  that  will  not  permit  their  attend- 
ance on  that  day ;  or,  if  they  remain  absent 
from  court,  to  provide  for  being  notified  when 
the  case  is  called  for  trial ;  otherwise,  if  the 
case  is  pressed  to  trial  by  one  party  in  the 
tbsence  of  the  other  and  tried,  a  new  trial 
will  not  be  granted  on  the  ground  of  surprise. 


IitefyreUtioa  of  Sec.  943  of  Revised  StaUtes. 

Ttiis  issue  of  the  Reporter  contains  the 
decision  >of  the  United  States  Supreme  Court, 
in  the  case  of  the  State  of  Tennessee  v.  James 
M.  Davis,  wherein  it  is  decided  that  the  stat- 
ute, which  provides  for  the  removal  of  cer« 
tain  causes  Arom  State  Courts  to  United  States 
Circuit  Courts,  is  not  in  conflict  with  the  fed- 
eral Constitution.  This  decision  concludes 
two  questions  of  vital  importance  to  the  fed- 
eral Government;  first,  the  relation  of  the 
general  Government  to  the  government  of  the 
States ;  and,  second,  not  only  the  construc- 
tion of  an  act  of  Congress,  but  its  constitu- 
tionality. 

Federal  NaUiflealioa  of  State  Uws. 
In  the  United  States  District  Court,  at 
Lynchburg,  Va.,  on  March  17,  1880,  Judge 
Rives  presiding,  Attorney-General  Field  said 
that  in  view  of  the  recent  decision  of  the 
United  States  Supreme  Court  in  the  cases  of 
Judges  Brown,  of  Nelson,  Haythe,  of  Camp- 
bell, Parrish,  of  Appomattox,  Wharton,  of 
Bedford,  Griffin,  of  Boanoke,  and  Henry,  of 
Amherst,  indicted  in  the  United  States  court 
some  months  ago  for  obstructing  the  civil  and 
legal  rights  of  citizens,  he  oould  not  longer 
set  as  counsel,  as  it  would  place  the  Slate 


and  himself  in  the  attitude  of  resisting  the 
laws  of  the  country  and  the  decisions  of  the 
Supreme  Court,  whereupon  all  the  cases 
against  the  Judges  were  continued  to  the  next 
term. 


Safeties  oa  Gaardiaas'  Baads. 
Judge  Cox  delivered  an  opinion  on  the 
15th  inst.,  in  the  case  of  the  United  States, 
use  of  Schell,  v.  Zeller  and  Ebert ;  Zeller  be- 
ing guardian,  and  Ebert  as  surety  on  his  offi* 
cial  bond.  The  Probate  Court  had  passed  an 
order  directing  Zeller,  as  the  guardian  of 
Schell,  to  pay  over  to  him  the  sum  of  (4,615.72 
and  Zeller  failing  to  do  this,  suit  had  been  in- 
stituted on  his  bond  of  |9,000.  Ebert,  as  sure- 
ty, filed  eight  pleas,  the  first  two  of  which 
amounting  to  the  general  issue  were  stricken 
out  because  not  properly  verified.  The  re- 
maining pleas  set  up  that  the  surety  was  not 
bound  by  the  order  of  the  Probate  Court  re- 
quiring the  payment  of  money,  having  had  no 
notice  of  the  proceedings ;  that  the  account 
passed  by  the  Probate  Court  was  not  conclu- 
sive against  him  as  surety,  and  that  Zeller 
was  not  indebted  to  Schell  in  said  sum.  7o 
these  pleas  a  demurrer  was  interposed.  The 
court  in  delivering  the  opinion  held  that  the 
surety,  having  by  his  bond  submitted  to  the 
Jurisdiction  of  the  Probate  Court,  was  bound 
by  the  order  thereof,  and  the  non-performance 
of  that  order,  being  relied  on  as  a  breach  of 
the  bond,  he  was  liable,  and  an  interlocutory 
Judgment  for  |9,000  was  granted.  L.  G. 
Hine  &  L.  Tobriner  for  plaintitf,  and  N.  H. 
Miller  and  Edwards  &  Barnard  for  defend- 
ants. 


The  ''Perils  of  the  Sea"  do  not  ReUeve  then. 

In  this  issue  we  publish  a  very  able  and  in- 
teresting opinion  rendered  on  the  6th  inst.,  by 
Justice  G.  W.  Choate  of  the  United  States 
District  Court  for^e  Southern  District  of 
New  York,  wherein  all  shippers  and  shipown- 
ers are  deeply  interested.  First,  it  is  decided 
thi^t  certain  fabrics  must  be  stowed  in  the  ship 
with  especial  reference  to  the  fumes  and  leak- 
age of  other  portions  of  the  cargo  ;  and,  sec- 
ondly, that  if  damage  ensue  by  reason  of 
neglect  of  the  shipowner  or  his  agent,  libel 
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will  lie.  The  **  perils  of  the  sea"  even,  do 
not  cancel  their  responsibility. 
.  This  action  has  consumed  considerable  time 
of  the  ooart  and  excited  mach  interest  in  ship- 
ping circles,  it  being  viewed  as  a  test  case  upon 
the  points  mentioned  ;  some  three  score  wit- 
nesses were  examined  pro  and  con^  and  it 
seems  a  Just  and  most  reasonable  conclusion 
has  been  reached. 

Mr.  E.  Y.  Bell,  a  young  lawyer  of  fine  abil- 
ity and  great  promise,  and  well  known  to  the 
profession,  it  appears  represented  the  libellant 
in  this  coiitest,  and  won  his  case  against  Mr. 
A.  J.  Heath,  to  us  a  stranger,  though  that 
does  not  argue  him  to  fame  unknown,  who 
represented  the  claimants  and,  as  appears  from 
the  record,  did  not  permit  his  accomplished 
antagonist  to  sleep  upon  a  bed  of  professional 
roses. 


Le^al  Personals. 

Hon.  O.  A.  Lochrane,  of  Georgia,  has  re- 
turned from  the  south  and  is  at  Willard*s. 
The  Judge  visits  Washington  on  professional 
business,  connected  with  the  Pullman  Palace 
Car  Company,  of  which  he  is  general  attorney. 

B^-Congressman,  James  F.  Wilson,  of  Iowa, 
is  quartered  at  Willard's.  He  returns  to  Wash- 
ington on  business  connected  with  the  courts. 
Judge  W.,  is  not,  as  many  suppose,  in  official 
position,  nor  has  he  been  for  several  years, 
but  is  strictly  engaged  in  professional  duties. 

J.  R.  Beckwith,  esq.,  of  New  Orleans,  is  in 
the  city  in  attendance  upon  the  Supreme  Court 
of  the  United  States,  as  attorney  in  the  case 
of  the  American  Cotton  Tie  Company 'against 
Kline  and  others. 


Advicb  to  Experts. — 1st.  Answer  as  di- 
rectly and  clearly  as  possible  consistent  with 
the  rules  of  evidence.  2d.  Remember  that 
whether  the  question  is  or  is  not  a  proper  one, 
or  whether  your  answer  to  it  shall  be  received, 
is  a  point  of  law  to  be  decided  by  the  court 
and  does  not  concern  the  witness.  8d.  Don't 
answer  too  hastily;  answer  all  long  and 
elaborately  put  questions  nvtth  a  short  answer ; 
all  short  and  quickly  spoken  questions  with  a 
slow  and  carefully  explained  answer.  4tb. 
Don't  think  you  are  obliged  to  answer  exactly 
after  the  form  in  which  the  question  is  asked. 
5th.  Use  simple  language,  avoiding  technical 
terms  as  much  as  possible,  and  if  it  is  neces- 
sary to  use  them,  explain  them  fblly  and 
carefully. 


The  Monroe  Doctriae  aid  a  Paaana  Caaal. 

To  the  Editor  of  the  Reporter  : 

It  has  been  claimed  that  what  is  termed  the 
Monroe  doctrine,  as  a  declaration  of  the  pol- 
icy of  the  United  States  of  America  towu^s 
European  or  foreign  governments,  originated 
with  Mr.  Jefferson.  But  the  late  Caleb  Cush- 
ing  said  that  John  Quincy  Adams  suggested 
it  to  Monroe,  and  that  Adams  got  the  idea 
from  Canning ;  and  Mr.  Cushing  added  that, 
in  his  opinion,  it  had  no  foundation  in  reason ; 
and,  as  a  principle,  it  was  not  tenable  or  de- 
fensible under  the  Public  Law  of  Nations. 

The  language  of  Mr.  Jefferson  in  which  the 
origin  of  the  principle  has  been  traced  is : 
"  Our  first  maxim  should  be  never  to  entangle 
ourselves  in  the  broils  of  Europe ;  our  second, 
never  to  permit  Europe  to  intermeddle  with 
CisAtlantic  affairs." 

At  Verona,  the  subject  was  agitated  of  at* 
tempting,  in  conformity  with  the  known  wishes 
of  the  absolutists  in  Spain,  to  bring  back  the 
Spanish  colonies  into  subjection  to  the  mother 
country.  This  fact  having  been  communi- 
cated to  our  Grovemment  by  that  of  Great 
Britain  in  1828,  and  the  importance  of  some 
public  protest  on  our  part  being  insisted 
upon,  President  Monroe,  in  his  annual  mes- 
sage, used  the  following  language :  ''  That  we 
should  consider  any  attempt  on  the  part  (of 
the  allied  powers)  to  extend  their  system  to 
any  portion  of  this  hemisphere  as  dangerous 
to  oi\f  peace  and  safety ;"  and  again,  **  that 
we  could  not  view  any  interposition  for  the 
purpose  of  oppressing  (governments  on  this 
side  of  the  Atlantic  whose  independence  we 
had  acknowledged)  or  controlling  ii^any  man- 
ner their  destiny  by  any  European  power,  in 
any  other  light  than  as  a  manifestation  of  an 
unfriendly  disposition  towards  the  United 
States." 

In  reciting  the  history  of  its  origin,  Woolsey 
comments  as  follows :  "  Mr.  Adams,  when  Sec- 
retary of  State  under  Mr.  Monroe,  originated 
the  '  principle,'  and  must  have  known  what  he 
meant.  But  the  principle,  even  in  this  tame 
form,  was  repudiated  by  the  House  of  Repre- 
sentatives, in  a  resolution  declaring  that  the 
United  States  *  ought  not  to  become  parties ' 
with  any  South  American  republics  *  to  any 
Joint  declaration  for  the  purpose  of  prevent- 
ing the  interference  of  any  of  the  European 
powers  with  their  independence  or  form  of 
government ;  or  to  any  compact  for  the  pur- 
pose of  preventing  colonization  upon  the  con- 
tinent of  America."  And  Woolsey,  reaching 
precisely  the  same  conclusion  that  Cushins 
did,  adds,that  **  the  doctrine  is  not  a  nationu 
one,"  and  is  *•  no  part  of  the*  American,  sys- 
tem."   Further  on,  Woolsey  expresses  his 
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eoTiTictions  in  these  words:  "To  lay  down 
the  principle  that  the  acquisition  of  territory 
an  this  continent  by  any  £aropean  power  can- 
not be  allowed  by  the  United  States,  would 
go  far  beyond  any  measures  dictated  by  the 
system  of  the  balance  of  power,  for  the  rule 
rf  self-preservation  is  not  applicable  in  our 
cise;  wo  fear  no  neighbors.  To  lay  down 
iht  principle  that  no  political  systems  unlike 
oar  own,  no  change  from  republican  forms  to 
those  of  monarchy,  can  be  endured  in  the 
Americas,  would  be  a  step  in  advance  of  the 
congresses  at  Layback  and  Verona,  for  they 
apprehended  destruction  to  their  political 
fabrics,  and  we  do  not.  But  to  resist  at- 
tempts of  European  powers  to  alter  the  con- 
stitutions of  States  on  this  side  of  the  water, 
ii  a  wise  and  just  opposition  to  interference. 
Anything  beyond  this  Justifies  the  system 
which  absolute  governments  have  initiated 
for  the  suppression  of  revolutions  by  main 
force." 

In  view  of  these  considerations,  and  of  per- 
missible and  natural  deductions  which  result 
from  provisions  of  the  Clayton-Bulwer  Treaty, 
md  the  frank  avowal  of  Ferdinand  de  Lesseps 
in  the  "North  American  Review'*  of  February, 
and  more  recently  in  New  York,  as  to  the 
purposes  and  plans  of  his  associates,  it  must 
be  inferred  that  the  principle  of  the  Monroe 
doctrine  is  not  involved  and  has  no  applica- 
tion, at  least  in  the  present  status,  to  Lesseps 
and  his  associates,  or  any  other  individuals 
who  may  choose  to  invest  money  in  digging 
a  canal  across  the  Isthmus  of  Panama,  under 
permission  and  contract  with  the  United  States 
of  Colombia. 

What  demand  or  guarantee  the  United 
States  may  make  of  Colombia  under  Inter- 
national Law,  or  under  Justifiable  application 
of  the  Monroe  doctrine,  or  corollaries  which 
logically  result  from  that  doctrine,  is  another 
qnestion. 

The  treaty  of  1846,  is  still  in  force.  In 
1856  the  administration  of  President  Peirce, 
through  the  efforts  of  Mr.  Marcy,  Secretary  of 
State,  and  Mr.  Cushing,  Attorney-General, 
formulated  a  treaty  with  the  then  State  of 
New  Granada  (now  one  of  the  United  States 
of  Colombia),  which  provided  for  a  protec- 
torate by  the  United  States  over  the  Isthmus 
of  Panama.  The  President  selected  the  Hon. 
Isaac  £.  Morse,  of  Louisiana,  and  the  Hon. 
James  B.  Bowlin,  of  Missouri,  the  resident 
minister  of  the  United  States  at  Bogota,  to 
negotiate  this  treaty ;  but,  owing  to  a  change 
of  administration  in  the  tfnited  States,  and  a 
revolution  in  New  Granada,  this  treaty  was 
never  ratified.      Tours, 

Alex.  Pobter  Mobsb. 


tHm^d  $tsk%  S^v^nm  (^mi. 
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Jambs  M.  Davis.   . 

On  a  cerHficaU  of  dimsion  m  opinion  bdween  the 
judges  of  the  CircuU  Cowri  of  the  United  Stateefcr 
the  Middle  Distrid  of  Tennessee. 

\ .  Section  643  of  the  Revised  Statutes  of  the  United 
States,  which  declares  that  *^  when  any  civil  suit 
or  criminal  prosecution  is  commenced  in  any 
court  of  a  state,  f^gainst  any  officer  appointed  un- 
der, or  acting  by,  authority  of  any  revenue  law  of 
the  United  States  now  or  hereafter  enacted,  or 
against  anv  person  accinc:  under  or  by  authority 
of  any  such  officer,  on  account  of  any  act  done 
under  color  of  his  office  or  of  any  such  law,  or 
on  account  of  any  right,  title,  or  authority 
claimed  by  such  officer  or  other  person  under 
any  such  law,  ♦  ♦  ♦  the  said  suit  or  prosecution 
may,  at  any  time  before  the  trial  or  final  hearing 
thereof,  be  removed  for  trial  into  the  circuit 
court  next'  to  be  holden  in  the  district,  where 
the  same  is  pending,  upon  the  petition  of  such 
defendant  to  said  circuit  court,  *'  &c.,  is  not  in 
conflict  with  the  federal  Constitution. 

2.  D.  was  indicted  for  murder  in  a  State  court  of 
Tennessee.  In  his  petition,  dulv  verified,  for  re- 
moval  of  the  prosecution  to  the  federal  court,  he 
stated  that,  although  indicted  for  murder,  no 
murder  was  committed ;  that  the  killing  waA  done 
in  the  petitioner's  own  necessary  self-defence, 
to  save  his  own  life ;  that  at  the  time  when  the 
alleged  act  for  which  he  was  indicted  was  com- 
mitted he  was,  and  still  is,  an  officer  of  the  United 
States,  to  wit,  a  deputy  collector  of  internal 
revenue ;  that  the  act  for  which  he  was  indicted 
was  performed  In  his  own  necessary  self-defence 
while  engaged  in  the  discharge  of  his  duties  as 
deputy  collector,  and  while  acting  by  and  under 
the  authority  of  the  internal  revenue  laws  of  the 
United  States ;  that  what  be  did  was  done  under 
and  by  ri^t  of  his  said  office ;  that  it  was  his 
duty  to  seize  illicit  distilleries  and  the  apparatus 
that  is  used  for  the  illicit  and  unlawful  distilla- 
tion of  spirits ;  and  that  while  so  attempting  to 
enforce  the  revenue  laws  of  the  United  States, 
as  deputy  collector  as  aforesaid,  he  was  assaulted 
and  fired  upon  by  a  number  of  armed  men,  and 
that  in  defence  of  his  life  he  returned  the  fire, 
which  is  the  killing  mentioned  in  the  indictment. 
Held^  That  the  petition  was  in  conformity  with 
the  statute,  and  uponbeiufi^  filed,  the  prosecution 
was  removed  to  the  drcuU  court  of  the  United 
States  for  that  district. 

3.  The  United  States  is  a  government  with  author- 
ity extending  over  the  whole  territory  of  the 
Union,  acting  upon  the  States  and  the  people  of 
the  States.  While  it  is  limited  in  the  number  of 
its  powers,  so  far  as  its  sovereignty  extends,  it 
is  supreme.  No  State,  can  exclude  it  from  exer- 
cising any  authority  conferred  upon  It  by  the 
Constitution,  obstruct  its  authorized  officers 
against  its  will,  or  withhold  from  it,  for  a 
moment,  the  cognizance  of  any  subject  which 
that  instrument  nas  committed  to  it. 
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4.  The  general  government  must  cease  to  exist  ^ 
whenever  it  loses  the  power  of  protecting  itself 
in  the  exercise  of  its  constitutional  powers.  It 
can  act  only  through  its  officers  and  agents,  and 
they  must  act  within  the  States.  If,  when  thus 
acting,  and  within  the  scope  of  their  authority, 
those  officers  can  be  arrested  and  brought  to  trial 
in  a  State  court,  for  an  alleged  offence  against 
the  law  of  the  State,  yet  warranted  by  the 
federal  authority  they  possess,  and  if  the  general 
government  is  powerless  to  interfere  at  once  for 
their  protection— if  their  protection  must  be  left 
to  the  action  of  the  State  court — the  operations 
of  the  general  Government  may  at  any  time  be 
arrestea  at  the  will  of  one  of  its  members.  No 
such  element  of  weal^ness  is  to  be  found  in  the 
Constitution. 

5.  The  judicial  power  of  the  United  States,  by  the 
express  words  of  the  Constitution,  extends  '^  to 
ou  cases  in  law  and  equity  arising  under  the 
Constitution,  the  laws  of  the  United  States,  and 
treaties  made  or  which  sliall  be  made  under  their 
authority. 

6.  That  provision  embraces  alike  civil  and  criminal 
cases  arising  under  the  Constitution  and  laws  of 
the  United  States.— (Cohens  v.  Virginia,  6 
Wheat.,  3U9.)  Both  are  equally  within  the  do- 
main of  tbe  judicial  power  oi  tiie  United  States. 

7.  A  case  arises  under  the  Constitution  of  the 
United  States  not  merely  where  a  party  comes 
into  court  to  demand  something  conferred  upon 
him  by  the  Constitution  or  by  a  law  or  treaty,  iiut 
wherever  its  correct  decisiou  as  to  the  rights  or 
defence  of  either  party  depends  upon  the  con- 
struction of  either.  It  is  in  the  power  of  Con- 
gress to  give  the  circuit  courts  of  the  United 
States  jurisdiction  of  such  a  case,  although  other 
questions  of  fact  or  of  law  may  be  involved  in 
it. 

8.  If  the  case,  whether  dvU  or  criminal,  be  one  to 
which  the  judicial  power  of  the  UniCed  States 
extends,  its  removal  to  the  federal  court  is  no  in- 
vasion of  State  domain.  On  the  contrary,  a  de- 
nial of  the  right  of  tbe  general  Government  to 
remove  them,  to  talte  charge  of  and  try  any  case 
arising  under  the  Constitution  and  laws  of  the 
United  States,  is  a  denial  of  the  conceded 
sovereignty  of  that  government  over  a  subject 
expresSy  committed  to  it.  It  is  a  denial  of  a 
doctrine  necessary  for  the  preservation  of  the 
acknowledged  powers  of  the  government.  The 
power  to  remove  is  as  ample  in  criminal  as  in 
civU  cases.  The  exercise  of  that  power  as  to 
criminal  prosecutions  is  seen  in  the  act  of  Feb- 
ruary 4,  1815  (3  Stat.,  198),  again  in  the  act  of 
March  2, 1833  (4  Stat.,  ch.  57,  sec.  3),  and  more 
recently,  hi  the  act  of  July  13, 1866  (14  Stat.,  171). 

Mr.  Justice  Strong  delivered  the  opinion 
of  the  court : 

The  defendant  in  this  case  was  indicted  for 
murder  in  the  Circuit  Court  for  Grundy  coun- 
ty in  the  State  of  Tennessee,  and  on  the  29th 
day  of  August,  1878,  before  the  trial  of  the 
indictment,  he  presented  his  petition  to  the 
circuit  court  of  the  United  States  for  the  pro- 
per district,  praying  for  a  removal  of  the  case 
into  that  court,  and  praying  for  a  certiorari, 
AiO,  The  record  having  l^n  returned,  in 
compliance  with  the  writ,  a  motion  was  made 


to  remand  the  case  to  the  State  court,  and  on. 
the  hearing  of  the  motion,  the  judges  were  di- 
vided in  opinion  upon  the  following  qnes- 
tions : 

First.  Whether  an  indictment  of  a  revenixe 
officer  (of  the  United  States)  for  murder,  found, 
in  a  State  court,  under  the  facts  alleged  in 
the  petition  for  removal  in  this  case,  is  remov- 
able to  the  circuit  court  of  the  United  States, 
under  section  648  of  tiie  Revised  Statutes. 

Second.  Whether,  if  removable  from  the 
State  court,  there  is  any  mode  and  manner  of 
procedure  in  the  trial  prescribed  by  the  act 
of  Congress. 

And  third.  Whether,  if  not,  a  trial  of  the 
guilt  or  innocence  of  the  defendant  can  be  had 
in  the  United  States  circuit  court. 

This  difference  of  opinion  has  been  certified 
to  us,  together  with  a  transcript  of  the  record 
and  proceedings  in  the  cause. 

The  first  of  the  questions  certified  is  one  of 
great  importance,  bringing  as  it  does  into  con- 
sideration the  relation  of  the  general  Grovem- 
ment  to  the  government  of  the  States,  and 
bringing  also  into  view  not  merely  the  con- 
struction of  an  act  of  Congress,  but  its  con- 
stitutionality. That  in  this  case  the  defend- 
ant's petition  for  removal  of  the  cause  was  in 
the  form  prescribed  by  the  act  of  Congress 
admits  of  no  doubt.  It  represented  that  he 
had  been  indicted  for  murder  in  the  circuit 
court  of  Grupdy  county,  and  that  the  indict- 
ment and  criminal  prosecution  were  still  pen- 
ding.  It  represented  further  that  no  murder 
was  committed,  but  that,  on  the  other  hand, 
the  killing  was  committed  in  the  petitioner's 
own  necessary  self-defence,  to  %ave  his  own 
life ;  that  at  the  time  when  the  alleged  act  for 
which  he  was  indicted  was  committed,  he  was 
and  still  is,  an  officer  of  the  United  States, 
to  wit,  a  deputy  collector  of  internal  revenue, 
and  that  the  act  for  which  he  was  indicted 
was  performed  in  his  own  necessary  self-de- 
fence while  engaged  in  the  discharge  of  his 
duties  as  deputy  collector ;  that  he  was  act- 
ing by  and  under  the  authority  of  the  internal 
revenue  laws  of  the  United  States ;  that  what 
he  did  was  done  under  and  by  right  of  bis 
office,  to  wit,  as  deputy  collector  of  internal 
revenue ;  that  it  was  his  duty  to  seize  illicit 
distilleries  and  the  apparatus  that  is  used  for 
the  illicit  and  unlawful  distillation  of  spirits ; 
and  that  while  so  attempting  to  enforce  the 
revenue  laws  of  the  United  States,  as  deputy 
collector  as  aforesaid,  he  was  assaulted  and 
fired  upon  by  a  number  of  armed  men,  and 
that  in  defence  of  his  life  he  returned  the  fire. 
The  petition  was  verified  by  oath,  and  the  cer- 
tificate required  by  the  act  of  Congress  to  be 
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given  by  the  petitioner's  legal  counsel  was 
appended  thereto.  There  is,  therefore,  no 
room  for  reasonable  doubt  that  a  case  was 
made  for  the  remoyal  of  the  indictment  into 
the  circuit  court  of  the  United  States,  if  sec- 
tion 643  of  the  Revised  Statutes  embraces 
criminal  prosecutions  in  a  State  court,  and 
makes  them  removable,  and  if  that  act  of  Con- 
gress was  not  unauthorized  by  the  Constitu- 
tion. The  language  of  the  statute  (so  far  as 
it  is  necessary  at  present  to  refer  to  it)  is  as 
follows:  "When  any  civil  suit  or  criminal 
prosecution  is  commenced  in  any  court  of  a 
State  against  any  officer  appointed  under,  or 
acting  by  authority  of,  any  revenue  law  of  the 
United  States,  now  or  hereafter  enacted,  or 
against  any  person  acting  by  or  under  autho- 
rity of  any  such  officer,  on  account  of  any  act 
done  under  color  of  his  office  or  of  any  such 
law,  or  on  account  of  any  right,  title,  or  au- 
thority claimed  by  such  officer  or  other  person 
under  any  such  law,"  the  case  may  be  re- 
moved into  the  federal  court.  Now,  certainly 
the  petition  for  the  removal  represented  that 
the  act  for  which  the  defendant  was  indicted 
was  done  not  merely  under  color  of  his  office 
aa  a  revenue  collector,  or  under  color  of  the 
revenue  laws ;  not  merely  while  he  was  en- 
gaged in  performing  his  duties  as  a  revenue 
officer,  but  that  it  was  done  undei^and  by  right 
of  bis  office,  and  while  he  was  resisted  by  an 
armed  force  in  his  attempts  to  discharge  his 
official  duty.  This  is  more  than  a  claim  of 
right  and  authority  under  the  law  of  the  United 
States  for  the  act  for  which  he  has  been  in- 
dicted. It  is  a  positive  assertion  of  the  exis- 
tence of  such  authority.  But  the  act  of  Con- 
gress authorizes  the  removal  of  any  cause, 
when  the  acts  of  the  defendant  complained  of 
were  done,  or  claimed  to  have  been  done,  in 
the  discharge  of  his  duty  as  a  federal  officer. 
It  makes  such  a  claim  a  basis  for  the  assump- 
tion of  federal  jurisdiction  of  the  case,  and 
for  retaining  it,  at  least  until  the  claim  proves 
unfounded. 

Tliat  the  act  of  Congress  does  provide  for 
the  removal  of  criminal  prosecutions  for  of- 
fences against  the  State  laws,  when  there 
arises  in  them  the  claim  of  the  federal  right 
or  authority,  is  too  plain  to  admit  of  denial. 
Such  is  its  positive  language,  and  it  is  not  to 
be  aigned  away  by  presenting  the  supposed 
incongruity  of  administering  State  criminal 
laws  by  other  courts  than  those  established 
by  the  State.  It  has  been  strenuously  urged 
ti^  murder  within  a  State  is  not  made  a  crime 
by  any  act  of  Congress,  and  that  it  is  an  of- 
hace  against  the  peace  and  dignity  of  the 
State  alone.  Hence  it  is  inferred  that  its 
trial  and  punishment  can  be  conducted  only 


in  State  tribunals.  And,  it  is  ai^ued,  that 
the  act  of  Congress  cannot  mean  what  it  says, 
but  that  it  must  intend  only  such  prosecutions 
in  State  courts  as  are  for  offences  against  the 
United  States — offences  against  the  revenue 
laws.  But  there  can  be  no  criminal  prosecu- 
tion initiated  in  any  State  court  for  that  which 
is  merely  an  offence  against  the  general  Grov- 
emraent.  If,  therefore,  the  statute  is  to  be 
allowed  any  meaning,  when  it  speaks  of  crim- 
inal prosecutions  in  State  courts,  it  must  in- 
tend those  that  are  instituted  for  alleged  vio- 
lations of  State  laws,  in  which  defences  are 
set  up  or  claimed  under  United  States  laws 
or  authority. 

We  come,  then,  to  the  inquiry,  most  dis- 
cussed during  the  argument,  whether  section 
643  is  a  constitutional  exercise  of  the  power 
vested  in  Congress.  Has  the  Constitution 
conferred  upon  Congress  the  power  to  author- 
ize the  removal,  from  a  State  court  to  a  federal 
court,  of  an  indictment  against  a  revenue  offi- 
cer for  an  alleged  crime  against  the  State,  and 
to  order  its  removal  before  trial,  when  it  ap- 
pears that  a  federal  question  or  a  claim  to  a 
federal  right  is  raised  in  the  case,  and  must 
be  decided  therein?  A  more  important  question 
can  hardly  be  imagined.  Upon  its  answer  may 
depend  the  possibility  of  the*  general  Govern- 
ment's preserving  its  own  existence.  As  was 
said  in  Martin  v.  Hunter,  1  Wheat.,  568,  "  the 
general  GrQvemment  must  cease  to  exist  when* 
ever  it  loses  the  power  of  protecting  itself  in 
the  exercise  of  its  constitutional  powers."  It 
can  act  only  through  its  officers  and  agents, 
and  they  must  act  within  the  States.  If,  when 
thus  acting,  and  within  the  scope  of  their  au- 
thority, those  officers  can  be  arrested  and 
brought  to  trial  in  a  State  court,  for  an  al* 
leged  offence  against  the  law  of  the  State, 
yet  warranted  by  the  federal  authority  they 
possess,  and  if  the  general  Government  is 
powerless  to  interfere  at  once  for  their  pro- 
tection— if  their  protection  must  be  left  to 
the  action  of  the  State  court — ^the  operations 
of  the  general  Government  may  at  any  time 
be  arrested  at  the  will  of  one  of  its  members. 
The  legislation  of  a  State  may  be  unfriendly. 
It  may  affix  penalties  to  acts  done  under  the 
immediate  direction  of  the  national  Govern- 
ment, and  in  obedience  to  it  laws.  It  may 
deny  the  authority  conferred  by  those  laws. 
The  State  court  may  administer  not  only  the 
laws  of  the  State,  but  equally  federal  law,  in 
such  a  manner  as  to  paralyze  the  operations 
of  the  Government.  And  even  if,  after  trial 
and  final  judgment  in  the  State  court,  the 
case  can  be  brought  into  the  United  States 
court  for  review,  the  officer  is  withdrawn  from 
the  discbarge  of  bis  duty  during  the  pendency 
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of  the  prosecution,  and  the  exercise  of  ac- 
knowledged federal  power  arrested. 

We  do  not  think  such  an  element  of  weak- 
ness is  to  be  found  in  the  Constitution.  The 
United  States  is  a  government  with  authority 
extending  over  the  whole  territory  of  the 
Union,  acting  upon  the  States  and  the  people 
of  the  States.  While  it  is  limited  in  the 
number  of  its  powers,  so  far  as  its  sovereignty 
extends  it  is  supreme.  No  State  government 
can  exclude  it  from  the  exercise  of  any  author- 
ity conferred  upon  it  by  the  Constitution, 
obstruct  its  authorized  officers  against  its 
will,  or  withhold  from  it,  for  a.  moment,  the 
cognizance  of  any  subject  which  that  instru- 
ment has  committed  to  it. 

By  the  last  clause  of  the  8th  section  of  the 
1st  article  of  the  Constitution,  Congress  is  in- 
vested with  power  to  make  all  laws  necessary 
and  proper  for  carrying  into  execution  not 
only  all  the  powers  previously  specified,  but 
also  all  other  powers  vested  by  the  Constitu- 
tion in  the  government  of  the  United  States, 
or  in  any  department  or  officer  thereof.  Among 
these  is  the  Judicial  power  of  the  government. 
That  is  declared  by  the  2d  section  of  the  dd 
article  to  "extend  to  all  cases  in  law  and 
equity  arising  under  the  Constitution,  the 
laws  of  the  United  States,  and  treaties  made, 
or  which  shall  be  made  under  their  authority, " 
&G.  This  provision  embraces  alike  civil  and 
criminal  cases  arising  under  the  Constitution 
and  laws.— (Cohens  v.  Virginia,  6  Wheat,  399.) 
Both  are  equally  within  the  domain  of  the 
judicial  powers  of  the  United  States,  and  there 
is  nothing  in  the  grant  to  justify  an  assertion 
that  whatever  power  may  be  exerted  over  a 
civil  case  may  not  be  exerted  as  fblly  over  a 
criminal  one.  And  a  case  arising  under  the 
Constitution  and  laws  of  the  United  States 
may  as  well  arise  in  a  criminal  prosecution  as 
in  a  civil  suit.  What  constitutes  a  case  thus 
arising  was  ^arly  defined  in  the  case  cited 
from  6  Wheaton.  It  is  not  merely  one  where 
a  party  comes  into  court  to  demand  something 
conferred  upon  him  by  the  Constitution  or  by 
a  law  or  treaty.  A  case  consists  of  the  right 
of  one  party  as  well  as  the  other,  and  may 
truly  be  said  to  arise  under  the  Constitution 
or  a  law  or  a  treaty  of  the  United  States 
whenever  its  correct  decision  depends  upon 
the  construction  of  either.  Cases  arising  un- 
der the  laws  of  the  United  States  are  such  as 
grow  out  of  the  legislation  of  Congi:ess,  whether 
they  constitute  the  right  or  privilege,  or  claim 
or  protection,  or  defence  of  the  party,  in  whole 
or  in  part,  by  whom  they  are  asserted. — (Story 
on  the  Constitution,  sec.  1,647 ;  6  Wheat.,  879.) 
It  was  said  in  Osborn  v.  United  States  Bank, 
9  Wheat.,  828,  "  when  a  question  to  wbiph  the 


judicial  power  of  the  Union  is  extended  by 
the  Constitution  forms  an  ingredient  of  the 
original  cause,  it  is  in  the  power  of  Congress 
to  give  the  circuit  courts  jurisdiction  of  that 
cause,  although  other  questions  of  fact  or  of 
law  may  be  involved  in  it. "  And  a  case 
arises  under  the  laws  of  the  United  States, 
when  it  arises  out  of  the  implication  of  the 
law.  Chief  Justice  Marshall  said,  in  the  case 
last  cited :  *<  It  is  not  unusual  for  a  legislative 
act  to  involve  consequences  which  are  not  ex> 
pressed.  An  officer,  for  example,  is  ordered 
to  arrest  an  individual.  It  is  not  necessary, 
nor  is  it  usual,  to  say  that  he  shall  not  be 
punished  for  obeying  this  order.  His  security 
is  implied  in  the  order  itself.  It  is  no  usual 
thing  for  an  act  of  Congress  to  imply,  without 
expressing,  this  very  exemption  from  State 
control."  *  *  "  The  collectors  of  the  rev- 
enue, the  carriers  of  the  mail,  the  mint  es- 
tablishment, and  all  those  institutions  which 
are  public  in  their  nature,  are  examples  in 
point.  It  has  never  been  doubted  that  all 
who  are  employed  in  them  are  protected  while 
in  the  line  of  their  duty ;  and  yet  this  pro- 
tection is  not  expressed  in  any  act  of  Con- 
gress. It  is  incidental  to,  and  is  implied  in, 
the  several  acts  by  which  those  institutions 
are  created ;  and  is  secured  to  the  individuals 
employed  in  l^em  by  the  judicial  power  alone ; 
that  is,  the  judicial  power  is  the  instrument 
employed  by  the  Grovemment  in  administering 
this  security. " 

The  constitutional  right  of  Congress  to  au- 
thorize the  removal  before  trial  of  civil  cases 
arising  under  the  laws  of  the  United  States 
has  long  since  passed  beyond  doubt.  It  was 
exercised  almost  contemporaneously  with  the 
adoption  of  the  Constitution,  and  the  power 
has  been  in  constant  use  ever  since.  The  ju- 
diciary act  of  September  24, 1789,  was  passed 
by  the  first  Congress,  many  members  of  which 
had  assisted  in  framing  the  Constitution,  and 
though  some  doubts  were  soon  after  suggested 
whether  cases  could  be  removed  from  State 
courts  before  trial,  those  doubts  soon  disap- 
peared. Whether  removal  fVom  a  State  to  a 
federal  court  is  an  exercise  of  appellate  ju- 
risdiction, as  laid  down  in  Story's  Commen- 
taries on  the  Constitution,  section  1,745,  or 
an  indirect  mode  of  exercising  original  juris- 
diction, as  intimated  in  Railway  Company  v. 
Whiton,  18  Wallace,  287,  we  need  not  now 
inquire.  Be  it  one  or  the  other,  it  was  ruled 
in  the  case  last  cited  to  be  constitutional. 
But,  if  there  is  power  in  Congress  to  direct  a 
removal  before  trial  of  a  civil  case  arising 
under  the  Constitution  or  laws  of  the  United 
States,  and  direct  its  removal  because  such  a 
case  ke^  arisen,  it  is  impossible  to  see  why 


Digitized  by 


Google 


Vol,  Vm 


WASHINGTON  LAW  EEPORTER. 


183 


the  same  power  may  not  order  the  removal  of 
a  criminal  prosecution,  when  a  similar  case 
has  arisen  in  it.  The  Judicial  power  is  de- 
clared to  extend  to  all  cases  of  the  character 
described,  making  no  distinction  between  civil 
and  criminal,  and  the  reasons  for  conferring 
opon  the  courts  of  the  national  Grovernment 
superior  jurisdiction  over  cases  involving  au- 
thority and  rights  under  the  laws  of  the  United 
States  are  equally  applicable  to  both.  As  we 
have  already  said,  such  a  jurisdiction  is  neces- 
sary for  the  preservation  of  the  acknowledged 
powers  of  the  Grovernment.  It  is  essential 
also  to  an  uniform  and  consistent  administra- 
tion of  national  laws.  It  is  required  for  the 
preservation  of  that  supremacy  which  the  Con- 
stitntion  gives  to  the  general  Grovernment  by 
declaring  that  the  "Constitution  and  laws  of 
the  United  States  made  in  pursuance  thereof 
and  the  treaties  made  or  which  shall  be  made 
under  the  authority  of  the  United  States,  shall 
be  the  supreme  law  of  the  land,  and  the  judges 
in  every  State  shall  be  bound  thereby,  anything 
in  the  constitution  or  laws  of  any  State  to  the 
contrary  notwithstanding."  The  founders  of 
the  Ck>n8titution  could  never  have  intended  to 
leave  to  the  possibly  varying  decisions  of  the 
State  courts  what  the  laws  of  the  Grovernment 
it  established  are,  what  rights  they  confer, 
and  what  protection  shall  be  extended  to  those 
who  execute  them.  If  they  did,  where  is  the 
supremacy  over  those  questions  vested  in  the 
Government  by  the  Constitution?  If,  when- 
ever and  wherever  a  case  arises  under  the  Con- 
stitution and  laws  or  treaties  of  the  United 
States  the  national  Grovernment  cannot  take 
control  of  it,  whether  it  be  civil  or  criminal, 
in  any  stage  of  its  progress,  its  judicial  power 
is,  at  least,  temporarUy  silenced,  instead  of 
being  at  all  times  supreme.  In  criminal  as 
well  as  in  civil  proceedings  in  State  courts, 
cases  under  the  Constitution  and  laws  of  the 
United  States  might  have  been  expected  to 
arise  as,  in  fact,  they  do.  Indeed,  the  powers 
of  the  general  Government  and  the  lawfulness 
of  authority  exercised  or  claimed  under  it  are 
quite  as  frequently  in  question  in  criminal 
cases  in  State  courts  as  they  are  in  civil  cases, 
in  proportion  to  their  number. 

The  argumetat  so  much  pressed  upon  us  that 
it  is  an  invasion  of  the  sovereignty  of  a  State 
to  withdraw  from  its  courts  into  the  courts  of 
the  general  Grovernment  the  trials  of  prosecu- 
tions for  alleged  offences  against  the  criminal 
laws  of  a  State,  even  though  the  defence  pre- 
sents a  case  arising  out  of  an  act  of  Congress, 
ignores  entirely  the  dual  character  of  our  Gov- 
ernment. It  assumes  that  the  States  are  com- 
pletely and  in  all  respects  sovereign.  But 
when  tlie  national  Government  was  formed^ 


some  of  the  attributes  of  State  sovereignty 
were  partially,  and  others  wholly,  surrendered 
and  vested  in  the  United  States.  Over  the 
subjects  thus  surrendered  the  sovereignty  of 
the  States  ceased  to  extend.  Before  the  adop- 
tion of  the  Constitution,  each  State  had  com- 
plete and  exclusive  authoiftty  to  administer 
by  its  courts  all  the  law,  civil  and  criminal, 
which  existed  within  its  borders.  Its  judicial 
power  extended  over  every  legal  question  that 
could  arise.  But  when  the  Constitution  was 
adopted,  a  portion  of  that  judicial  power  be- 
came vested  in  the  new  Government  created, 
and  so  far  as  thus  vested,  it  was  withdrawn 
from  the  sovereignty  of  the  State.  Now  the 
execution  and  enforcement  of  the  laws  of  the 
United  States  and  the  judicial  determination 
of  questions  arising  under  them  are  confided 
to  another  sovereign,  and  to  that  extent  the 
sovereignty  of  the  State  is  restricted.  The 
removal  of  cases  arising  under  those  laws, 
from  State  into  federal  courts,  is,  therefore, 
no  invasion  of  State  domain.  On  the  con- 
trary, a  denial  of  the  right  of  the  general 
Grovernment  to  remove  them,  to  take  charge 
of  and  try  any  case  arising  under  the  Consti- 
tution or  laws  of  the  United  States,  is  a  de- 
nial of  the  conceded  sovereignty  of  that  Grov- 
ernment over  a  subject  expressly  committed 
to  it. 

It  is  true  the  act  of  1789  authorized  the  re- 
moval of  civil  cases  only.  It  did  not  attempt 
to  confer  upon  the  federal  courts  all  the  judi- 
cial power  vested  in  the  Grovernment.  Addi- 
tional grants  have  from  time  to  time  been 
made.  Congress  has  authorized  more  and 
more  fully,  as  occasion  has  required,  the  re- 
moval of  civil  cases  from  State  courts  into 
the  circuit  courts  of  the  United  States,  and 
the  constitutionality  of  such  authorization  has 
met  with  general  acquiescence.  It  has  been 
sustained  by  the  decisions  of  this  court. 

Nor  has  the  removal  of  civil  cases  alone 
been  authorized.  On  the  4th  of  February, 
1815,  an  act  was  passed  (5  Stats,  at  Large, 
198)  providing  that  if  any  suit  or  prosecu- 
tion should  be  commenced  in  any  State  court 
against  any  collector,  naval  oflScer,  surveyor, 
inspector  or  any  other  officer,  civil  or  mill- 
tary,  or  any  other  person  aiding  or  assisting, 
agreeably  to  the  provisions  of  the  act,  or  under 
color  thereof,  for  any  act  done  or  omitted  to 
be  done  as  an  officer  of  the  customs,  or  for 
anything  done  by  virtue  of  the  act  or  under 
color  thereof,  it  might  be  removed  before  trial 
into  the  circuit  court  of  the  United  States, 
provided  the  act  should  not  apply  to  any  of- 
fences involving  corporal  punishment.  This 
act  expressly  applied  to  a  criminal  action  or 
prosecution.    It  was  intended  to  be  of  short 
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duration,  but  tt  was  extended  by  the  act  of 
March  3, 1815,  (3  Stat.,  p.  233,  section  6,)  and 
re-enacted  in  1817  for  a  period  of  four  years. 
So,  in  1833,  by  the  act  of  March  2d,  (4 
Stats.,  ch.  57,  sec.  3,)  it  was  enacted  that  in 
itny  case  where  suit  or  prosectUion  should  be 
commenced  in  «  State  court  of  any  State 
against  any  officer  of  the  United  States,  or 
other  person,  for  or  on  account  of  any  act 
done  under  the  revenue  laws  of  the  United 
States,  or  under  color  thereof,  or  for  or  on  ac- 
count of  any  right,  authority  or  title  set  up 
or  claimed  by  such  officer,  or  other  person, 
under  any  such  law  of  the  United  States,  the 
suit  or  prosecution  might  be  removed,  before 
trial,  into  the  federal  circuit  court  of  the 
proper  district.  The  history  of  this  act  is 
well  kno^n.  It  was  passed  in  consequence 
of  an  attempt  by  one  of  the  States  of  the 
Union  to  make  penal  the  collection  by  United 
States  officers  within  the  State  of  duties  under 
the  tariflr  laws.  It  was  recommended  by  Presi- 
dent Jackson  in  a  special  message,  and  passed 
in  the  Senate  by  a  vote  of  32  to  1,  and  in  the 
House  by  a  majority  of  ninety-two.  It  un- 
doubtedly embraced  both  civil  and  criminal 
cases.  It  was  so  understood  and  intended 
when  it  was  passed.  The  chairman  of  the 
Judiciary  Committee,  which  introduced  the 
bill,  said : 

"  It  gives  the  right  to  remove  at  any  time 
before  trial,  but  not  after  Judgment  has  been 
given,  and  thus  affects  in  no  way  the  dignity 
of  the  State  tribunals.  Whether  in  criminal 
or  civil  cases  it  gives  this  right  of  removal. 
Has  Congress  power  in  criminal  cases?  He 
would  answer  the  question  in  the  affirmative. 
Congress  had  the  power  to  give  the  right  in 
criminal  as  well  as  in  civil  cases,  because  the 
second  section  of  the  third  article  of  the  Con- 
stitution speaks  of  all  cases  in  law  and  equity, 
and  these  comprehensive  terms  cover  all.  *  * 
It  was  more  necessary  that  this  jurisdiction 
should  be  extended  over  criminal  than  over 
civil  cases.  If  it  were  not  admitted  that  the 
federal  judiciary  had  jurisdiction  of  criminal 
cases,  then  was  nullification  ratified  and 
sealed  forever,  for  a  State  would  have  noth- 
ing more  to  do  than  to  declare  an  act  a  felony 
or  misdemeanor  to  nullify  all  the  laws  of  the 
Union." 

The  provisions  of  the  act  of  July  13,  1866, 
(14  StiU».,  171,  sec.  67,)  relative  to  the  re- 
moval of  suits  or  prosecutions  in  State  courts 
against  internal  revenue  officers,  provisions 
re-enacted  in  section  643  of  the  Revised  Stat- 
utes, are  almost  identical  with  those  of  the 
act  of  1833,  the  only  noticeable  difference  be- 
ing, that  in  the  latter  act  the  adjective  '<crim 
inal"  is  inserted  before  the  word  ''prosecu 


tion."  This  made  no  change  in  the  meaning. 
The  well-understood  legal  signification  of  the 
word  prosecution  is  a  criminal  proceeding  at 
the  suit  of  the  Government.  Thus  it  appears 
that  all  along  our  history  the  legislative  un- 
derstanding of  the  Constitution  has  been  that 
it  authorizes  the  removal  from  State  courts  to 
the  circuit  courts  of  the  United  States  alike 
civil  and  criminal  cases,  arising  under  the 
of  laws,  the  Constitution  or  treaties. 

The  subject  has  more  than  once  been  before 
this  court,  and  it  has  been  ftilly  considered. 
In  Martin  v.  Hunter,  1  Wheat.,  835,  it  was 
admitted  in  argument  by  Messrs.  Tucker  and 
Dexter  that  there  might  be  a  removal  before 
Judgment,  though  it  was  contended  there  could 
not  be  after ;  but  the  contention  was  overruled, 
and  it  was  declared  that  Congress  might  au- 
thorize a  removal  either  before  or  after  judg- 
ment ;  that  the  time,  the  process,  and  the  man- 
ner must  be  subject  to  its  absolute  legislative 
control.  In  that  case,  also,  it  was  said  that 
the  remedy  of  the  removal  of  suits  would  be 
utterly  inadequate  to  the  purposes  of  the  Con- 
stitution, if  it  could  act  only  upon  the  parties, 
and  not  upon  the  State  courts.  Judge  Story, 
who  delivered  the  opinion  adding,  "  In  re- 
spect to  criminal  prosecutions,  the  difficulty 
seems  admitted  to  be  insurmountable,  and,  in 
respect  to  civil  suits,  there  would,  in  many 
cases,  be  rights  without  corresponding  reme- 
dies." *  *  *  "In  respect  to  criminal 
prosecutions  there  would  at  once  be  an  end  of 
all  control,  and  the  State  decisions  would  be 
paramount  to  the  Constitution. "  The  expres- 
sion that  the  difficulty  in  the  way  of  the  re- 
moval of  criminal  prosecutions  seems  admit- 
ted to  be  insurmountable  has  been  laid  hold 
of  here,  in  ai^ument,  as  a  declaration  of  the 
court  that  criminal  prosecutions  cannot  be  re- 
moved. It  is  a  very  short-sighted  and  unwar- 
ranted inference.  What  the  court  said  was 
that  the  remedy  in  such  cases  seems  to  be  in- 
surmountable, if  it  could  not  act  upon  State 
courts  as  weU  as  parties,  and  it  was  ruled 
that  it  does  thus  act.  The  expression  must 
be  read  in  its  connection.  In  Martin  v.  Hun- 
ter the  removal  was  by  writ  of  error  after  final 
Judgment  in  the  State  court,  which  certainly 
seems  more  an  invasion  of  State  jurisdiction 
than  a  removal  before  trial.  The  case  was 
followed  by  Cohens  v.  Virginia,  6  Wheat,  264, 
a  criminal  case,  in  which  the  defendant  set 
up  against  a  criminal  prosecution  an  author- 
ity under  an  act  of  Congress.  There  it  was 
decided  that  cases  might  be  removed  in  which 
a  State  was  a  party.  This  also  was  a  writ  of 
error  after  a  final  judgment ;  but  it,  as  well  as 
the  former  case,  recognized  the  right  of  Con- 
Igress  to  imtborize  removals  either  before  or 
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after  trial,  and  neither  case  made  any  dis- 
tinction between  civil  and  criminal  proceed- 
ings. 

In  Mayor  v.  Cooper,  6  Wall.,  247,  the  va- 
lidity of  the  removal  acts  of  1863,  March  3d, 
sec.  5  of  chap.  81,  (12  Stat.,  756),  and  its 
amendment  of  May  11,  1866,  (14  Stat.,  1866), 
which  embraced  not  only  civil  cases,  but 
criminal  prosecutions,  and  authorized  their 
removal  before  trial,  came  under  considera- 
tion, and  it  was  sustained.  This  court  then 
said :  The  constitutional  power  is  given  in 
general  terms.  **  No  limitation  is  imposed. 
The  broadest  language  is  used.  All  cases  so 
arising  are  embraced.  How  jurisdiction  shall 
be  acquired  by  the  inferior  court"  (of  the 
United  States),  "  whether  it  shall  be  original 
or  appellate,  or  original  in  part  and  appellate 
in  part,  and  the  manner  of  procedure  in  its 
exercise  after  it  has  been  acquired  in  not  pre- 
scribed. The  Constitution  is  silent  upon 
tiiese  subjects.  They  are  remitted  without 
check  or  limitation  to  the  wisdom  of  the  leg- 
islature." "  Jurisdiction  original  or  appellate, 
alike  comprehensive  in  either  case  may  be 
given.  The  constitutional  boundary  line  of 
both  is  the  same.  Every  variety  and  form  of 
appellate  jurisdiction  within  the  sphere  of  the 
power,  extending  as  well  to  the  courts  of  the 
States,  as  to  those  of  the  nation,  is  permitted. 
There  is  no  distinction  in  this  respect  between 
civil  and  criminal  cases.  Both  are  within  its 
scope.  Nor  is  it  any  objection  that  questions 
are  involved  which  are  not  at  all  of  a  federal 
character.  If  one  of  the  latter  exist,  if  there 
be  a  single  such  an  ingredient  in  the  mass, 
it  is  sufficient."  The  court  added,  "we  en- 
tertain no  doubt  of  the  constitutiona!ity  of 
the  jurisdiction  given  by  the  act  under  which 
this  case  has  arisen."  See,  also.  Com.  v.  Ash- 
man, 3  Grant's  Cases,  436 ;  lb.,  416-418  % 
State  V.  Hoskins,  77  North  Car.,  530,  decided 
in  1877,  where  the  constitutionality  of  section 
643  of  the  Revised  Statutes  was  affirmed  after 
a  fall  and  instructive  discussion. 

It  ought,  therefore,  to  be  considered  as  set- 
tled that  the  constitutional  powers  of  Con- 
gress to  authorize  the  removal  of  criminal 
cases  for  alleged  offences  against  State  laws 
from  State  courts  to  the  circuit  courts  of  the 
United  States,  when  there  arises  a  federal 
qnestion  in  them,  is  as  ample  as  its  power  to 
aothorize  the  removal  of  a  civil  case.  Many 
of  the  cases  referred  to  and  others  set  out 
with  great  force  the  indispensability  of  such  a 
power  to  the  enforcement  of  federal  law. 

It  follows  that  the  first  qnestion  certified  to 
OS  from  the  circuit  court  of  Tennessee  must 
be  answered  in  the  affirmative. 

Tbe  second  question  is,   "  whether,  if  the 


case  be  removable  from  the  State  court,  there 
is  any  mode  and  manner  of  procedure  in  the 
trial  prescribed  by  the  act  of  Congress." 

Whether  there  is  or  not  is  totally  immater- 
ial to  the  inquiry  whether  the  case  is  remova- 
ble ;  and  this  question  can  hardly  have  arisen 
on  the  motion  to  remand  the  case.  The  im- 
aginary difficulties  and  incongruities  supposed 
to  be  in  the  way  of  trjring  in  the  circuit  court 
an  indictment  for  an  alleged  offence  against 
the  peace  and  dignity  of  a  State,  if  they  were 
real,  would  be  for  the  consideration  of  Con- 
gress. But  they  are  unreal.  While  it  is  true 
there  is  neither  in  section  643,  nor  in  the  act 
of  which  it  is  a  re-enactment,  any  mode  of 
procedure  in  the  trial  of  a  removed  case  pre- 
scribed, except  that  it  is  ordered  the  cause 
when  removed  shall  proceed  as  a  cause  origi- 
nally^ommenced  in  that  court,  yet  the  mode 
of  trial  is  sufficiently  obvious.  The  circuit 
courts  of  the  United  States  have  all  the  ap- 
pliances which  are  needed  for  the  trial  of  any 
criminal  case.  They  adopt  and  apply  the 
laws  of  the  State  in  civil  cases,  and  there  is 
no  more  difficulty  in  administering  the  State's 
criminal  law.  They  are  not  foreign  courts. 
The  Constitution  has  made  them  courts  with- 
in the  States  to  administer  the  laws  of  the 
States  in  certain  cases,  and  so  long  as  they 
keep  within  the  jurisdiction  assigned  to  them, 
their  general  powers  are  adequate  to  the  trial 
of  any  case.  The  supposed  anomaly  of  pros- 
ecuting offenders  against  the  peace  and  dig- 
nity of  a  State  in  tribunals  of  the  general 
Government  grows  entirely  out  of  the  divis- 
ion of  powers  between  that  Grovemment  and 
the  government  of  a  State ;  that  is,  a  division 
of  sovereignty  over  certain  matters.  When 
this  is  understood  (and  it  is  time  it  should  be) 
it  will  not  appear  strange  that,  even  in  cases 
of  criminal  prosecutions  for  alleged  offences 
against  a  State,  in  which  arises  a  defence  un- 
der United  States  law,  the  general  Govern- 
ment should  take  cognizance  of  the  case  and 
try  it  in  its  own  courts,  according  to  its  own 
forms  of  proceeding. 

The  third  question  certified  has  been  suffi- 
ciently answered  in  what  we  have  said  re- 
specting the  second.  It  must  be  answered  in 
the  affirmative. 

Question  first,  answered  in  the  affirmative. 
Question  second,  answered  as  in  the  opinion. 
Question  third,  answered  in  the  affirmative. 


The  Supreme  Court  of  Pensylvania  has  ren- 
dered a  decision  against  John  F*  Girard  and 
numerous  other  heirs  of  Stephen  Girard,  claim- 
ants to  several  millions  of  tbe  decedent's 
estate* 
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IJaMllty  of  MUp^wB«n. 

United  States  District  Court,  for  the  SoutJiem 
District  of  New  York. 

David  W.  Manwaring 

vs. 

The  Bark  Carbie  Dblap,  her  Tackle,  &c. 

Choate,  J : 

This  is  a  sait  to  recover  damages  for  in- 
jury done  to  bales  of  empty  grain  bags,  ship- 
ped by  the  libellant  at  Liverpool  for  New  York, 
under  a  bill  of  lading,  which  stipulated  in  the 
usual  form,  for  their  delivery  in  good  order, 
"the  perils  of  the  sea"  excepted.  The  bark 
was  put  up  as  a  general  ship.  Her  caigo  con- 
sisted of  323  tierces  and  40  casks  of  scda  ash, 
300  drums  of  caustic  soda,  265  tierces  of 
bleaching  powder,  ,1850  sacks  of  salt,  10,000 
fire  brick,  1708  empty  petroleum  barrels,  840 
boxes  of  cutch  and  110  bales  of  bags  of  which 
67  were  shipped  by  the  libellant.  There  was 
some  other  miscellaneous  cargo  of  no  great 
amount,  which  it  is  unnecessary  to  mention  In 
detail.  The  bark  is  what  is  called  an  open 
beam  vessel,  having  two  decks,  the  lower  deck 
being  laid  only  for  a  space  about  twenty-five 
feet  long  in  the  bow  and  about  thirty  feet 
long  in  the  after  part  of  the  vessel.  Upon  the 
beams  between  these  two  permanent  decks 
were  laid  planks  and  over  the  planks  were 
laid  mats.  The  planks  were  laid  edge  to  edge, 
but  rather  loosely,  together.  The  soda  ash 
and  the  bleaching  powders  were  stowed  in  the 
lower  hold,  two  and  three  tiers  high.  Between 
two  of  the  beams  amidships,  the  bricks  were 
stowed,  on  top  of  the  casks.  This  cargo  filled 
the  lower  hold  up  to  within  a  foot  or  a  foot 
and  a  half  of  the  beams.  The  empty  barrels 
were  stowed  between  decks  mostly  in  the  fore 
peak.  The  salt  was  stowed  between  decks, 
partly  aft  and  partly  amidships.  The  cptch 
was  stowed  on  the  salt.  The  bags  were  stowed 
in  two  places  between  decks,  part  of  them  on 
this  temporary  deck  of  planks  covered  with 
mats,  directly  over  the  bleaching  powders, 
and  part  of  them  aft  on  the  permanent  deck. 

The  vessel  left  Liverpool  on  the  3d  day  of 
November,  1877,  and  did  not  arrive  at  New 
York  until  the  18th  day  of  January,  1878. 
She  had  a  very  tempestuous  voyage,  was 
obliged  to  put  into  Holyhead  and  remain  there 
about  three  weeks,  and  on  the  10th  of  January, 
she  encountered  a  gale  ofgreat  violence  which 
lasted  three  days,  during  which  she  was,  for  a 
short  time,  on  her  beam  ends,  and  took  in 
some  water,  which  the  pumps  could  not  reach. 
After  thfs  gale  the  vessel  was  somewhat 
listed  to  port.  Some  of  the  casks  of  bleaching 
powder  and  soda  ash  were  broken.    Upon  ar- 


rival the  bales  of  bags  were  delivered  in  good 
order,  except  some  thirty  two,  which  were  cor- 
roded  and  eaten  on  the  outside  so  that  the 
fabric  crumbled  and  became  dust.  This  is 
the  effect  upon  such  fabrics,  of  the  fumes  of 
bleaching  powders  which  consist  largely  of 
the  chloride  of  lime.  The  evidence  shows 
clearly  that  the  bales  of  bags  did  not  come  in 
direct  contact  with  the  bleaching  powders  but 
that  the  injury  was  done  by  the  fumes  arising 
fh)m  them.  It  is  proved  also,  that  such  fiimes, , 
dangerous  to  such  fabrics'  as  bags,  arise  from 
the  bleaching  powders  wherever  the  pow- 
ders are  fi*ee,  that  is,  not  enclosed  in  casks, 
even  without  the  powders  being  wet.  It  far- 
ther appears  that  these  bleaching  powders 
have  a  destructive  effect  upon  the  hoops  of 
the  casks  in  which  they  are  enclosed,  having 
a  tendency  to  cause  the  casks  to  fall  apart. 
There  is,  I  think,  no  doubt,  upon  the  testimony, 
that  the  bleaching  powders  and  soda  ash  were 
properly  dunnaged  and  stowed  in  the  lower 
hold,  and  that  the  breaking  up  of  some  of  the 
casks  was  owing  to  the  pressure  and  working 
of  the  cargo  during  the  heavy  weather  en- 
countered, and  the  effect  of  the  bleaching 
powders  on  the  casks  themselves  during  the 
long  voyage,  and  that  it  could  not  have  been 
prevented  by  any  reasonable  care  and  skill  on 
the  part  of  those  in  charge  of  the  vessel. 

It  was  not  shown  by  any  direct  evidence  in 
what  part  of  the  ship  the  damaged  bags  were 
stowed.  Whether  they  were  those  stowed  on 
the  temporary  deck  above  the  bleaching 
powders,  or  aft  on  the  permanent  deck.  It  is 
the  theory  of  the  claimants  that  the  fumes  in 
the  hold  of  a  ship  penetrate  into  all  parts 
of  the  ship  and  that  they  are  especially  strong 
in  the  after  part.  In  the  absence  of  proo? 
however,  which  it  would  seem  that  the  vessel 
could  easily  have  produced,  of  the  place 
from  which  the  damaged  bags  came,  I  am 
unable  to  believe,  that  these  dangerous  and 
corrosive  fumes  passed  up,  by  and  around 
these  bales  of  bags  on  the  temporary  deck 
immediately  above,  without  injuring  them 
to  attack  with  accumulated  destructive 
force  other  bales  at  a  greater  distance.  I 
think,  although  the  claimant's  theory  has  some 
support  in  the  opinions  of  some  of  the 
witnesses,  the  weight  of  evidence  is,  that  the 
danger  of  injury  from  bleaching  powders  de- 
pends in  a  great  manner  on  the  distance  be- 
tween them  and  the  articles  liable  to  be  in- 
jured, and  that  it  must  be  taken  as  proved 
that  the  damaged  bags  were  those^ immed- 
iately above  the  bleaching  powders  oti  the 
temporary  deck. 

It  is  also  clearly  proved  that  the  canying 
of  bleaching  powders  and  soda  ash  in  the 
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same  vessel  with  bales  of  bags  as  parts  of  a 
general  cargo,  is  a  well-established  usage  of 
the  trade  between  Liverpool  and  New  York, 
and  thfit  the  usage  extends  to  the  use  of  open- 
beamed  vessels  like  this  bark,  for  the  carriage 
of  such  general  cargos,  including  these 
articles. 

It  is  claimed  on  the  part  of  the  ibellant, 
that  the  injury  was  caused  by  the  stowing  of 
the  bales  of  bags  too  near  the  bleaching 
powders,  and  upon  this  temporary  and  loosely 
laid  deck  in  such  a  way  that  they  would  be 
directly  exposed  to  the  fumes  that  would 
arise  from  the  bleaching  powders,  if,  as  in  fact 
happened,  any  of  the  casks  should  become 
broken  during  the  voyage ;  that  a  proper  and 
reasonable  care,  having  regard  to  this  particu- 
lar danger,  required  that  the  bales  of  bags 
should  have  been  stowed  on  the  permanent 
deck,  or  further  away  from  the  bleaching 
powders.  On  the  part  of  the  claimants,  it  is 
contended  that  the  injury  was  caused  by  the 
perils  of  the  sea,  by  which  the  casks  were 
broken  up,  and  that  the  stowage  of  the  dif- 
ferent parts  of  the  cargo  was  proper,  and  with 
due  and  reasonable  care  for  the  protection  of 
one  part  of  it  against  injury  from  other  parts, 
and  that  the  stowage  of  part  of  the  bales  of 
bags  on  the  temporary  deck  was  necessary  to 
the  proper  trim  of  the  ship. 

Both  parties  have  undertaken  to  prove  a 
usage — the  libellant,  that  the  usage  of  the 
trade  requires  a  greater  separation  between 
bleaching  powders  and  bales  of  bags  or  similar 
fabrics ;  and  the  claimants,  that  the  usage  of 
the  trade  is  to  stow  the  bales  of  bags  as  near 
to  pr  nearer  to  the  bleaching  powders  than  in 
this  case,  and  without  interposing  any  more 
effective  barrier  between  them.  But  after  the 
examination  of  a  very  large  number  of  wit- 
nesses, the  result  is,  that  there  is  no  u<?ual 
mode  of  stowage  in  this  respect,  but  that  some 
masters  and  some  stevedores  take  more  and 
some  take  less  precautions  against  this  par- 
ticular danger.  That,  in  steamers  which  are 
built  in  compartments  and  afford  much  greater 
facilities  for  separating  cargo,  the  bleaching 
powders  are  carried  in  separate  compartments 
from  bales  of  bags  and  similar  goods  liable 
to  be  injured  by  the  fhmes ;  that  in  sailing 
ships  the  bleaching  powders  are  usually  car- 
ried in  the  lower  hold,  and  the  bags  generally, 
but  not  always,  between  decks,  but  that  on 
this  particular  point  of  stowing  the  bags  on  a 
temporary  deck  immediately  above  the  bleach- 
ing powders,  there  is  no  settled  usage. 
Although,  it  appears,  that  in  many  cases  they 
have  been  stowed  in  positions  of  equal  or 
greater  exposure,  yet  many  careful  persons 
place  them  fturther  away,  or  as  far  away  as 


possible  consistent  with  the  proper  stowage 
in  other  respects  and  the  trini  of  the  ship. 

The  rule  of  law  seems  to  be  well,  settled 
that  the  ship  is  not  responsible  for  injury 
necessarily  resulting  to  the  goods  of  one  - 
shipper  by  a  general  ship  from  their  being 
carried  in  the  same  vessel  with  the  goods  of 
other  shippers,  which  by  usage,  are  a  proper 
part  of  the  same  general  cargo,  but  *'  if  such  in- 
jury, nevertheless,  could  have  been  avoided  by 
the  exercise  of  reasonable  skill  and  attention 
on  the  part  of  the  persons  employed  in  the 
conveyance  of  the  goods,  then  it  is  not  deemed 
to  be  the  sense  of  the  law,  such  a  Igss  as 
Will  exempt  the  carrier  from  liability,  but 
rather  a  loss  occasioned  by  his  negligence  and 
inattention  to  his  duty."  This  is  the  rule,  even 
though  the  proximate  cause  of  the  injury  is  ^ 
peril  of  the  sea,  which  brings  injurious  force, 
pr  quality  of  the  dangerous  article  into 
operation  upon  the  other,  (Clark  v.  BamWell, 
12  How.,  280 ;  Lamb  v.  Pinkman,  1  Sprague, 
343.)  Where  the  carrier  is  innocently  igno- 
rant of  the  dangerous  qualities  of  the  article 
shipped,  as  for  instance,  where  the  article  is, 
new  in  commerce,  and  its  properties  not  known 
within  commercial  experience  in  the  particu- 
lar trade,  and  in  fact  unknown  to  those  charged 
with  its  carriage,  or  where  there  is  nothing  to 
indicate  or  create  a  suspicion  of  its  being 
dangerous,  it  is  not  negligence  in  the  carrier 
to  omit  such  precautions  as  the  exercise  of 
reasonable  prudence  would  require,  if  the 
dangerous  qualities  of  the  article  were  known. 
The  Nitro-Glycerine  Case,  15  Wall.,  524. 
Pierce  v.  Winsor,  2  Cliff.,  18 ;  Braise  v.  Brait- 
land,  6  Elb.  Bl.,  485.  In  this  case,  however, 
it  is  shown  that  bleaching  powders  have  long 
been  an  article  of  commerce  in  the  Liverpool 
trade,  as  parts  of  the  general  cargoes  and  that 
the  dangerous  and  corrosive  qualities  of  their 
fumes  are  well  known,  a  matter  of  common 
knowledge  in  the  trade,  and  so  also  of  the 
effect  of  the  breaking  of  the  casks  in  liberating 
the  fumes  and  the  liability  of  the  casks  to 
come  apart  from  the  action  of  the  powders. 
The  reasonable  care  that  must  be  exercised  to 
exonerate  the  carrier  must  therefore  be  meas- 
ured by  the  known  danger  and  his  means  of 
guarding  against  it.  In  discussing  a  similar 
question,  where  paper  stock  was  injured  by 
oil  and  coal  dust,  Judge  Blatchford  says : 
"  The  vessel  being  up  as  a  general  ship,  the 
libellants  may  not  be  at  liberty  to  say  that 
it  was  negligence  to  carry  oil  in  the  same  ves- 
sel with  paper  stock ;  but  yet  the  proposition 
set  forth  in  the  answer,  that  as  the  shippers 
of  the  paper  stock  knew  that  the  oil  was  to  be 
taken  by  the  vessel,  such  shippers  assumed  all 
risk  of  damage  to  the  paper  stock  from  the 
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oil,  is  not  a  sound  one.  The  true  rule  is, 
that  the  peculiar  character  of  the  coal  oil,  its 
pungent  odor,  its  volatile  character,  the 
damage  certain  to  result  to  other  cargo  from 
contact  with  it,  the  liability  of  the  casks  con- 
taining it  to  break  by  pressure  from  the  work- 
ing of  the  vessel  and  let  out  the  oil,  demf^nded 
especial  care  in  stowing  the  paper  stock  and 
the  oil,  with  reference  to  each  other.  The  Ship 
Sabioncello,  7  Ben.,  860."  The  same  princi- 
ple is  clearly  applicable  here.  And  the 
question  is  whether  the  danger  to  which  the 
bales  of  bags  were  exposed  from  the  bleaching 
powders  and  from  which  they  suffered  injury 
was  sa  far  likely  to  happen  that  in  the  exer- 
cise of  that  care  which  a  prudent  man  would 
exercise  in  the  conduct  of  his  own  affairs,  it 
should  have  been  anticipated  and  guarded 
against,  and  then  whether  there  were  means 
to  guard  against  it.  The  ship  is  not  respon- 
sible for  the  unusual  prolongation  of  the  voy- 
age nor  for  the  violence  of  the  wind  and 
waves,  yet  I  think,  a  reasonable  prudence  and 
care,  would  upon  the  evidence  have  anticipated 
that,  in  the  course  of  the  voyage  some  of  this 
bleaching  powder  would  be  likely  to  get  out 
of  the  casks  and  to  injure  the  bales  of  bags, 
stowed,  with  reference  to  the  bleaching  pow- 
ders as  these  were  stowed.  If  this  had  been 
anticipated,  the  precaution  to  guard  against 
the  danger  was  obvious  enough,  to  stow  the 
bags  further  away,  or  on  the  permanent  deck, 
or  to  place  other  cargo  not  liable  to  injury 
beneath  them  on  the  temporary  deck,  if  it  was 
of  a  nature  to  obstruct  the  passage  of  the 
fumes. 

It  is  suggested  that  the  stowage  that  was 
made  was  necessary  to  the  trim  of  the  ship, 
but  this  is  not  proved.  There  is  no  testimony 
on  the  subject.  It  is  doubtless  true  that  in  a 
general  ship  no  particular  shipper  can  demand 
that  his  goods  be  put  in  a  particular  place  or 
in  the  very  safest  place  for  them.  The  stow- 
age must  necessarily  have  reference  to  the 
trim  of  the  ship.  The  safety  of  the  ship  is 
of  greater  concern  to  all  than  the  safety  of 
any  particular  part  of  the  cargo.  And  this 
consideration  may  modify  what  would  other- 
wise be  the  duty  of  the  shipmaster  in  separating 
articles  dangerous  one  to  the  other.  But  in 
the  absence  of  evidence  it  cannot  be  assumed 
that  the  cai^  could  not  have  been  in  this  re- 
spect with  safety  to  the  ship  stowed  other- 
wise than  it  was  stowed.  The  proof  shows 
clearly  that  the  other  bales  of  bags  were 
stowed  more  safely  as  against  this  particular 
peril,  and  it  is  not  shown  that  these  bales 
could  not  equally  have  been  protected  from 
the  natural  effects  of  the  bleaching  powders. 
If  there  was  any  difficulty  in  doing  so  grow- 


ing out  of  the  necessity  of  trimming  the  ship 
properly,  the  claimants  could  easily  have 
shown  it.  Therefore,  they  cannot  now  make 
this  answer  to  the  libellant's  claim. 

Decree  for  libellant  with  costs,  and  a  refer- 
ence to  compute  damages. 

E.  Y.  Bell  for  libellant. 

A.  J.  Heath  for  claimants. 

Decision  rendered  March  6,  1880. 


Said  Ji|prtnw|nt. 


Furnished  by  ^illis  Dbummond,  Jr. 

T«eliitle»1  F»llar«  to  Complete  ofl^r  of  Proof. 

Where  proceeding  were  commenced  within  the 
tlme«  the  party  roi^ht  reasonably  suppose  tliat 
the  formal  oath  and  application  would  be  deferred 
until  the  preliminary  questions  on  which  blfi 
ri^ht  depended  sliould  be  settled;  a  technical  fail- 
ure to  complete  oflfer  of  proof  within  seven  years 
should  not  be  held  to  work  a  forfeiture. 

Depabtmentof  thb  Intbriob, 
Washington,  January  27, 1880. 

Sir  :  I  have  considered  the  case  of  Seth 
Wheeler  v.  The  St.  Joseph  and  Denver  City 
Railroad  Company,  on  appeal  from  your  de- 
cision of  August  8,  1879,  holding  for  cancel- 
lation Concordia,  Kansas,  homestead  entry, 
No.  6741,  upon  the  W.  i  of  N.  E.  J,  and  E.  J 
of  N.  W.  J,  section  28,  5  S.,  5  E. 

The  tract  is  offered  land  within  the  indem- 
nity limits  of  the  grant,  and  was  withdrawn 
April  15,  1870,  the  road  having  been  definitely 
located  March  21,  1870. 

May  31,  1869,  Marcus  Slater  settled  and 
filed  upon  the  land,  and  it  is  shown  by  a  pro- 
per hearing  in  accordance  with  your  instruc- 
tions of  July  22,  1872,  that  his  claim  was  not 
abandoned  until  subsequent  to  the  withdrawal. 
November  21,  1871,  Wheeler  settled,  filed  his 
declaratory  statement  on  the  23d,  and  made 
homestead  entry  March  11,  1872.  In  1878, 
he  applied  to  make  proof  of  his  right.  Hear- 
ing was  set  for  November  29,  1878,  and  con- 
tinued, on  his  motion,  to  January  6,  1879 ;  at 
which  time  testimony  was  taken,  and  reported 
by  the  register  and  receiver  February  14, 1879. 
This  testimony  is  mainly  directed  to  the  qnes- 
tion  of  the  validity  of  Slater's  original  claim ; 
although  it  covers  in  part  the  subsequent  set- 
tlement and  residence  of  Wheeler.  He  did 
not  at  that  time  tender  his  final  fee  and  make 
the  required  oath.  Afterward,  on  the  28th 
of  May,  1879,  more  than  seven  years  from  date 
of  entry,  he  made  full  proof,  and  alleged  the 
pendency  of  the  previous  contest  as  a  reason 
why  he  had  not  offered  it  sooner. 

I  do  not  think  this  technical  failure  to  com- 
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plete  his  offer  of  proof  within  the  seven  years 
shoold  be  held  to  work  a  forfeiture*  He  com- 
menced his  proceedings  within  the  time,  and 
may  have  reasonably  supposed  that  the  formal 
application  and  oath  might  be  deferred  until 
the  preliminary  question  on  which  depended 
his  right  should  be  settled. 

His  claim  falls  clearly  within  section  two 
of  the  act  of  April  21,  1876,  Stats.,  19,  p.  35, 
and  he  should  be  permitted  to  receive  his  final 
certificate  and  patent  under  the  same. 

The  papers  submitted  by  your  letter  of  No- 
vember 22,  1879,  are  returned. 

Very  respectfully, 

C.  ScHURZ,  Secretary. 
The  Camm'r  of  the  General  Land  Office. 

Objection  beine  taken  to  the  fore^foing  decision,  on 
the  ground  that  by  the  specific  terms  of  the  with- 
drawal in  April,  1870,  homestead  entries  were 
not  thereafter  to  be  allowed,  and  it  was  not  com- 
petent to  admit  such,  it  was — 

Held,  That  the  objection  is  dinpo^d  of  by  the  fact, 
that  under  the  ^*  Boyd  *'  decision,  the  force  of  such 
withdrawals,  was  held  to  extend  only  to  lands  not 
taken  out  ol  the  grant  by  special  conditions  in 
the  granting  act. 

Depabticent  of  the  Interior, 

Washington,  March  2,  1880. 

Sir  :  I  am  in  receipt  of  an  application  dated 
13th  instant,  for  a  review  of  my  decision  of 
January  27,  1880,  treating  as  confirmed  under 
the  second  section  of  the  act  of  April  21, 
1876,  the  homestead  entry  of  Seth  Wheeler 
made  March  11.  1872,  upon  the  W.  i  of  N.  E. 
1  and  E.  ^  of  N.  W.  J,  section  28,  6  S.,  5  E., 
Concordia,  Kansas. 

The  application  is  made  by  John  B.  Bloss 
in  behalf  of  the  St.  Joe.  and  D.  C.  R.  R.  Co., 
the  land  being  within  the  indemnity  limits  of 
the  grant  to  said  company. 

Objection  is  taken  to  the  decision  on  the 
ground  that  by  the  specific  terms  of  the  with- 
drawal in  April,  1870,  homestead  entries  were 
not  thereafter  to  be  allowed,  and  it  was  not 
competent  to  admit  such  entry. 

.  This  is  disposed  of  by  the  fact  that  under 
the  Boyd  decision  in  1871,  the  force  of  such 
withdrawals  was  held  to  extend  only  to  lands 
not  taken  out  of  the  grant  by  special  condi- 
tions in  the  granting  act. 

The  further  objection  is  made  that  this  en- 
try was  not  allowed  under  the  circular  of  No- 
vember 7,  1871 ;  as  that  circular  did  not 
authorize  entry  until  after  hearing. 

It  is  sufficient  to  reply  that  this  entry  was 
expressly  recognized  as  a  basis  for  such  hear- 
ing, and  the  contest  was  ordered  by  letter  of 
July  22,  1872,  with  a  view  to  ascertain  wheth- 
er or  not  the  particular  facts  existed,  which 
would  justify  an  award  in  favor  of  the  settler 
under  the  Boyd  decision,  and,  the  entiy  was 


sustained  upon  the  prima  facie  showing  of 
the  record  until  such  hearing  could  be  had. 

When  these  facts  were  found  to  corroborate 
the  prima  facie  evidence  of  the  record,  the 
entry  was  thus  shown  to  have  been  made  un- 
der rulings  and  decisions  in  force  at  its  date. 

The  questions  of  fact  in  the  case  appear  to 
have  been  fully  considered  in  my  decision, 
and  the  conclusion  was  reached  that  the  case 
was  within  the  confirmatory  provisions  of  the 
statute. 

In  that  decision  I  see  no  error,  and  the  ap- 
plication for  review  is  accordingly  denied. 

The  letter  and  application  of  Mr.  Bloss  are 
herewith  transmitted. 

Very  respectfully, 

C.  ScHURZ,  Secretary. 
The  CommW  of  the  General  Land  Office. 


A  wife,  even  though  she  may  have  com- 
mitted adultery,  cannot  steal  her  husband's 
goods;  and,  therefore,  when  she  takes  such 
goods  and  delivers  them  to  her  paramour,  he 
cannot  be  convicted  of  receiving.  ^  [English 
High  Court  of  Justice,  Queen's  Bench  Divis- 
ion, Crown  cases  reserved.  The  Queen  v. 
Kenny — N.  Y.  Legal  Newe.^ 


i^hit  (|ourts. 


Vmif^L  mtmtmm  Sai^r^nie  Court. 

March  15, 1880. 

No.  154.  Patrick  Burns  et  al.,  ajppellaiit9,  v. 
Jacob  Meyer  et  a).;  appeal  from  the  Circuit  Court 
of  the  United  States  lor  the  Eastern  District  of 
Michigan;  decree  affirmed  with  costs.  Opinion  by 
Mr.  Justice  Bmclley. 

No.  109.  The  Uuiced  States,  ex  rel.  A.  C.  Pliillips, 
et  al.  V.  James  L.  Oainii,  comptroller  general,  etc.: 
in  error  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee;  judg- 
ment affirmed  with  ootts.  Opinion  by  Mr.  Justice 
Strong. 

No.  70.  William  Newton  Mecks,  plaintifi'in  error, 
V.  Robert  Olpherts  et  al.;  in  error  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  Cali- 
fornia; Judgment  affirmed  with  costs.  OpInioi\  by 
Mr.  Justice  Miller. 

Nos.  183.  and  184.  Merritt  Cox  and  J.  C.  Clardy, 
plaintiffs  in  error,  v.  The  National  Bank  of  the 
Slate  of  New  York;  In  error  to  the  Circuit  Court  of 
the  United  States  lor  the  District  of  Kentucky;  j udg- 
mints  affirmed  with  costs  and  interest.  Opinion 
by  Mr.  Justice  Clifford. 

No.  553.  James  Vance  et  al.,  appellants,  v.  A.  £. 
Burliauk  et  al.;  appeal  from  tlie  Circuit  Court  of 
the  United  States  for  the  District  of  Oreiron;  decree 
affirmed  with  co»t8.  Opinion  by  Mr.  Chiel  Justice 
Waite. 

No.  187.  A.  H.  Pierce  and  James  D.  Reed,  plain- 
tlffb  In  error,  v.  Spencer  P.  Wade. 

No.  188.  A.  H.  Pierce  and  James  D.  Reed  plaintiffs 
in  error,  v.  William  S.  Tough  and  another;  In  error 
to  the  Circuit  Court  of  the  United  States  Ux  the 
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District  of  E^ansas;  dismissed  for  waat  of  Jurisdiction . 
Opinion  by  Mr.  Chief  Justice  Waite. 

No.  192.  M.  de  Liano.  appellant,  v.  Myra  Clark 
Gaines;  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana;  appeal  dismissed 
for  want  of  Jurisdiction.  Opinion  by  Mr.  Chief  Jus- 
tice Waite. 

No.  292.  Peoples*  Bank  of  Belleville,  plaintiff  in 
error,  v.  P.  C.  Calhoun  and  George  Opdyke;  motion 
to  dismiss  postponed  to  merits.  Announced  by  Mr . 
Chief  Justice  Waite. 

No.  479.  Insurance  Co.  of  North  America,  plain- 
tiff in  error,  v.  The  Commonwealth  of  Pennsylvania; 
motion  to  advance  denied. 


O^x,  J  J. 


OimciriT  COirmT.-Mae  Arttear 

Hew  ilalis  mt  I«aw. 

Mabch  18,   1880 

91711 .  Oh&rlM  Walter  t.  William  Ennis  et  al.  Jadgment 
of  Jastice  RichanU,  $80.80. 

March  10. 1880. 

11712.  Jamec  E.  Dexter  t.  Edward  Stephens.    Oertiorari. 

21718.  Wm.  B.  Seed's  Sons  t.  Stanton  k  Bowers.  Bill  of 
excbanire.  #180  08.  PUTs  attys,  James  G-.  Pajme  and  James 
H.  Taylor. 

21714.  Joseph  a.  DarUnrtoB  k  Ck>.  v.  Letitii^P.  Olarke. 
Account.  $850.    PUTs  aitys,  H.  W.  Gamett  and  J.  O.  Poor. 

21710.  Richard  W.  Barker  r.  Elisabeth  Peterson.  Ac- 
ooont,  $28$.    PUTs  atty,  H.  W.  Gamett 

21718.  Jolii^  Du  Bois  T.  JaUan  M.  Dean  et  al.  Notes  and 
aoooont,  $878.87.    Pllb  atty,  P.  B.  Stilson. 

21717.  George  W.  Ooobran  k  Co.  y.  A.  B.  Shepherd  k  Oo. 
Account,  $116.86.    PliTs  attys.  Edwards  k  Barnard. 

21718.  Same  t.  Same.    Account,  $317.10.    Pllft  atty,  same. 

Mabch  16. 1880. 
.  _  . ..  ^^^  Schlessln^r.    Note, 

i 

N.  Barlow.    Note.  $887.46. 

Jo.  T.  Joseph  G.  Oook.   Ac- 

'eters  r.  John  Alexander. 
3n  k  Oarrington. 
Charles  Greffi    Aoooont, 

I.  Ward.     Notes.  $418.6«. 

lace  W.  Kirby.    Damages, 

Her  and  R.  B.  Lewis. 

John  Freeman.    Account, 

jr. 

in  A.  Bntler.    Note,  $471. 

muel  Norment.    Damages, 

B.  Hammond  k  Oo.    Ac: 
•usi. 

George  Glayls.     Account, 
1. 

March  17, 1880. 
21731.  Michael  Crane  ▼.  Patrick  0*Donnohne.    Judgment 
of  Justice  Richards.  $100. 

21782.  Benjamin  u.  Keyser.  receirer,  y.  John  HiU.  Notes, 
$21,000.    Pi  A  attys.  Elliot  k  Robinson. 

21788  Same  y.  Emile  P.  Ilalstead.  Notes  and  account, 
$12,061.20.    Plfls  attys.  same. 

21784.  Same  y.  Horace  Hatch.     Notes,  $1,334.84.     PUTs 
attys,  same. 
./_j «    Note,  $040.     PUTs 

et.  Yir.    Note,  $3,700. 

.  Naylor.    Breach  of 
e. 

y.  John  Alexander. 
I,  Abert  k  Warner. 
Peirce.  Note,  $148.28 

R.  Cramer.     Note, 

ay.    l^Jectmemt. 
a  J.  Carroll.     Note, 
1. 

'  SaYingsBank.   Ac- 
Barnard. 

March  18, 1880. 
21744.  E.  E.  Downham  k  Co.  y.  John  H.  Burke.    Note. 
$60.14.    Plflii  atty,  W.  U.  Browne. 

21740.  Same  y.  John  J.  Yelghmeyer.  Account,  $146.84 
Pfibatu, 


21746.  Mary  M.  Douglass  t.  Adam  Jackson.    CerUorari. 

21747.  Daniel  E.  CahlU  y.  John  Shea.    Judgment  of  Jus- 
tice Richards,  $100. 

21748.  John  £.  Kendall  y.  Wm.  E.  Yanderlip.     Notes, 
$870.02.    PliTs  atty,  L.  Tobriner. 

March  20, 1880. 
21749   W.  H.  Harrison,  attorney  for  Mrs.  E.  Harrison  et 
al.,  Y.  James  A.  K.  Moore.    Ap^ieal.    Plflk  atty,  James  G. 
Payne. 


Hew  Salts. 

March  18,1880. 

7199.  Julia  C.  Makle  y.  James  Makle.  For  diYorce.  Com. 
sol ,  J.  A.  Smith. 

March  10, 1880. 

7200.  Stanly  Plummer  y.  Harriet  B.  Bates  et  al.  To  sub- 
stitute trustee.    Com.  sol.,  W.  H.  Smith. 

7201.  Matilda  A.  Norris  et  aL  y.  Priscilla  NorrU  et  al.. 
To  sell  infant's  real  estate.    Com.  sol.,  H.  W.  Gamett. 

7202.  Wm.  F.  Humphreys  et  al.  y.  Catharine  M.  Hum- 
phreys et  aL  To  appoint  trustee.  Com.  sol.,  Gteofge  F. 
Appleby.    DefU  sol.,  w.  £.  Edmonston. 

7208.  Wm.  A.  Richardson  et  al.  y.  Nathan  B.  Clarke  et  al. 
Creditors'  bill.    Com.  sols.,  Edwards  k  Barnard. 

March  16,  1880. 
7204.  Thomas  L.  Hume  et  al.  y.  Theodore  N.  Gill.    Cred- 
itors' bill.    Com.  sol.,  Hanna  k  Johnston.    Defu  sol.,  R.  J. 
Murray. 

March  18,  1880. 
7200,  Mary  C.  Fry  y.  Charles  L.  Boyce.    For  tnjuncUon. 
Com.  sol.,  J.  J.  Walters. 

7206.  Elixa  J.  ELnapp  y.  John  F.  Knapp.  For  dlYorce. 
Com.  sol.,  E.  D.  F.  Brady. 

7207.  T.  k  J.  E.  I^bby  y.  Daniel  Hannan  et  aL  Creditors* 
bUl.    Com.  sol..  W.  J .  Miller. 

7208.  Sarah  J.  Foiest  y.  W.  H.  Forest.  FerdlYorce.  Com. 
sols.,  W.  H.  Malone  and  J.  Ambler  Smith.  ^ 

17HITED  STATES  DISTRICT  COVBT.— 
CmrUmrt  Cli.  J. 

March  10. 1880. 

The  following  bankrupts  were  ordered  discharged  : 

Geo.  A.  Lane,  C  Rice  and  J.  W.  McKnigbt. 

In  re  Geo.  B.  Corkhill;  case  continued  to  await  result  of 
suit  in  Iowa. 

In  re  J.  P.  Herman ;  testimony  ordered  taken. 

Smith  Y.  Stone;  postponed  until  22d  inst.  to  await  fee  bill 
of  register.  " 

United  States  y.  Omstill :  order  to  sell  house  entered. 


PBOBATE  COUBT-Jmim,  J. 

March  19  18801 

EsUte  Charlotte  B.  Wise;  will  admitted  to  probate  by  J. 
J.  Storrow.  executor ;  bond,  $86,000. 

Estate  Francis  Howard ;  will  filed  for  safe  keeping. 

Estate  J.  F.  Benjamin ;  motion  to  set  aside  distribution 
and  enter  appeal  thereto,  none  pro  tunc,  filed,  and  hearing 
set  for  26th  inst. 

Estate  John  H.  Langley ;  citation  against  administratrix 
returned  with  answer. 

Estate  Charles  £.  Mix  ;  citation  with  answer  returned  by 
Catharines!*  Mix. 

Estate  Joseph  W.  Milbnrn ;  InYcntory  of  personalty, 
amounting  to  $119.26,  and  debts  due  the  estate,  amounting 
te  $064,  returned. 

Estate  George  W.  Randall;  petition  dismissed  without 
prejudice 

Estate  Thomas  Lewis :  letters  grunted  S.  E.  Lewis ;  bond, 
$10,000. 

E-^tate  Richard  Pettit ;  claims  of  W.  D.  Cassin  and  Enoch 
Totten  referred  to  J.  J.  Johnson. 

Estate  Annie  H.  Gibbs ;  proof  of  publication  relumed 
und  cause  continued. 

Estate  F.  S.  Whitney  :  Mattie  S.  Whitney  substituted  as 
administratrix;  bond,  $500. 

Estate  John  Jones ;  letters  granted  Francis  Jones ;  bond, 
$400. 

Estate  Charlotte  Dunlap;  letters  granted  (.iharles  H. 
Bruce ;  bond,  $300. 

Estate  Eliza  Ladson ;  will  admitted  to  probate  and  record . 

Estate  Isaiah  Hanscom ;  will  filed  and  order  of  publica- 
tion issued. 

Estate  Emily  Sonthwick;  report  of  special  auditor  filed. 

Estate  Ignatius  Ruppert;  will  admitted  to  probate  6n 
bond  of  $luoo  by  exeeutor. 

Estate  Brooke  Mackall :  answer  of  Brooke  Mackail,  jr., 
filed. 

Estate  August  Volbrecht;  'inventory  of  personalty, 
amounting  to  $90.00,  returned. 

Accounu  approved  and  passed : 

Estates  of  William  Tucker  and  John  Henderson  ;  guar- 
dlanahip  of  Samoal  Normeat  and  H.  J.  Oensttf. 
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FTHE  SUPREME  OOUBT  OF  THE  DISTBIOT  OF 
OOLITMBIA,  hokUnc  a  Special  Term  for  Orphana' 
Goart  Basinees,  Bfarch  19, 1880. 
In  the  matter  of  the  Will  .and  OodioUs  of  Isaiah  Hansoom. 
Application  for  probate  of  the  Will  and  codicils  and  for 
Letters  Testamentary  on  the  Estate  of  Isaiah  Hanscom,  of 
the  District  of  G<$lambia,  has  this  day  been  made  by  Julia 
M  Hanscom,  William  Xi.  Hanscom  and  Frank  L.  Fernald. 
All  persons  Interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  16th  day  of  April,  next,  at  11 
S'dock  a.  m.,  to  show  caase  whj  the  will  and  codicil 
ihonld  net  be  proved  and  Letters  Testamentary  on  the  estate 
ofthe  said  deceased  should  not  Issne  as  prayed.    Provided 
s  copy  of  this  order  be  published  once  a  week  for  three 
meks.  in  the  Washington  Ijaw  B;eporter,  prerious  to  the 
laid  dsj. 

Test :    A .  WEBSTER.  Refcister  of  Wills . 
B.  T.  Haiclt,  Solicitor.  W-8 


IN  THE  SUPREME  OOURT  OF  THE  DISTRICT  OF 
Colombia,  the  16th  day  of  March,  1880. 
Tbos.  Jasup  MiLLBB     ) 

T.  I    No.  21684.    AtlAW. 

Maboabst  EiLLmmn.     ) 

Un  motion  of  the  plalntiir,  by  Mr.  Henry  Wise  Gkimett, 
Ui  aolicitor,  It  is  ordered  that  the  defendant,  Margaret 
KOIesA,  cause  her  appearanoe  to  be  entered  herein  on  or 
hcfbre  the  first  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  def&alt. 
By  the  Court.  WALTER  S.  COX,  JnsUee,  Ac. 

TmeeopT.    Test:  R.  J.  MEias,  Clerk,  Ac. 

H.  W.  Oabh  rrr.  Solicitor.  IS-S 


rr  THE  SUPREME  OOURT  OF  THE  DISTRICT  OF 
Oolambia,  the  16th  day  of  March  188U. 

ElUDA  J.  MlDDLBTOir      ) 

T.  \    No.  6911.    Eqtdty  Docket,  19. 

J.  Stahlbt  Joxbs  bt  al.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Hugh  T.  Taggart,  her 
•ollellor.  It  U  ordered  that  the  defendants,  J.  Stanley  Jones 
and  Jsroee  S.  Waters,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule^ay  occurring  forty  days 
after  this  day,  otherwise  the  cause  will  be  proceeded  with 
u  in  case  of  default. 

By  the  Court:  A.  B.  HAQNER,  Justice. 

Tbubcopt.    Test:  R.  J.  Mbics.  Clerk. 

HdqhT.  Taqoaht,  Solicitor.        12-8 


IK  THE  SUPREME  OOURT  OF  THE  DISTRICT    OF 
Columbia,  the  18th  day  of  March  1880. 
Jaa^iiiAH  SOXB        ) 

▼.  [    No.  7181.    Equity  Docket,  90. 

JoBir  B.  Bbooks  bt  al.  } 

On  motion  of  the  plaintfiT.  by  Mr.  B.  F.  Leighton,  his 

solicitor,  it  is  ordered  that  the  defendants,  John  R.  Brooks, 

Lewis   T.   CasiaYe,    William  Kilgour  and  Federick  R. 

Windsor,  cause  their  appearance  to  be  entered  herein  on 

or  before  the  first  rule-day  occurring  forty  days  after  this 

day:  otherwise  the  cause  will  be  proceeded  with  a*  in 

ease  of  default. 

By  the  Court.  A.  B.  HAQNER,  Justice,  Ac. 

Trne  copy.    Test :  R.  J.  Mbios,  Clerk,  etc. 

B.  T.  LnoHTOK,  Solicitor. * 


r US  IS  TO  OIVE  NOTICE. 
Thai  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
hif  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Robert  L.  McPher- 
MB,  late  of  the  District  of  Columbia,  deceased 

All  persons  having  claims  against  the  said  deceased  are 
hsrsby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subeorlber,  at  or  before  the  12th  day  of  March 
aezt;  they  may  otherwise  by  law  be  excluded  from  all  bene* 
tit  of  the  said  estate. 

GiTea  onder  my  hand  this  12th  day  of  March,  1879. 

W^  JOSEPH  PEARSON. 


rTHE  SUPREME   COURT  OF  THE  DISTRICT  OF 
Colnmbia.  the  9th  day  of  March,  1880. 

RXLLIB   L.  TOUNO  i 

T.  I       No.  7,180.    Equity. 

GOVSTAlfTrNB  YOOHO.         ) 

The  plaintiff' having  filed  a  petition  praying  for  a  divorce 
from  the  bonds  of  matrimony  existing  between  her  and  the 
defendant,  and  it  appearing  to  the  Court  that  the  said  de- 
Ceodani  is  a  non-resident  of  the  District  of  Columbia,  It  is 
ordered  that  he  cause  his  appearanoe  to  be  entered  herein 
w  or  beCore  the  first  rule-day  occurring  forty  days  after 
<to  day,  and  do  what  may  be  necessary  to  protect  his  inter- 
«st  herein. 

By  the  Court :  A.  B.  HAGNER.  Justice,  Ac. 

True  copy.   Test :  R.  J.  Mbiqs,  Clerk,  Ac. 

OoosAGoui.SolkitoiB.  1^8 


Legal  XoHces* 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 

A     Columbia. 

Gbobob  E.  Kibk  ) 

V.  [No.  6040.    Equity. 

d-BOBOB  W.  WBTTB  bt  al.   ) 

Job  Barnard,  trustee  herein,  have  reported  a  sale  of  the 
east  half  of  lot  five  (6)  in  square  onelhundred  and  fifty 
eight  (168)  in  Washington  City.  In  the  District  of  Columbia, 
to  Brainard  H.  Warner,  for  $2,047.60,  being  fifty  cento  per 
square  foot: 

It  U  this  19th  day  of  March.  1880,  Ordered,  that  said 
sale  be  confirmed,  unless  good  cause  to  the  contrary  be 
shovm  on  or  before  the  18th  day  of  April,  1880.  Provided  a 
oopy  of  this  order  be  published  in  the  Washington  Law  Re- 
porter for  three  sucoeeslve  weeks  befbre  said  day. 

A.  B.  HAGNER.  Justice. 

True  copy.  Test.  R.  J.  Mbio6,  Clerk,  Ac 

Edwabdb  a  Babwabp,  Solicitor. 12-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  9th  day  of  Maroh,1880. 
Smith  Thompson  bt  ai.    ) 

V.  {    No.  7186.    Eq.Doc.,20. 

DOBSBT  TH0M1*80N   BL  AL.  J 

On  motion  of  the  plaintiilh,  by  Messrs.  Coleman  A  Cole, 
their  solicitors,  it  is  ordered  that  the  defendanU,  Dorsey 
Thompson,  Robert  L.  Thompson.  Edward  L.  Thompson, 
John  a.  Rodgers,  Rebecca  G.  Rudgers.  Elisa  D.  Thompson, 
Gilbert  L.Thompson,  Christopher  C.  Woicott,  Elizabeth  W. 
Woloott,  Powell  M.  Bradley.  Maria  G.Bradley,  Frederick 
W.  Bradley,  cause  their  appearance  to  be  entered  herein  on 
or  before  the  fixst  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  beproceeded  with  as  In  case 
of  default. 

By  the  Court:  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test:  R.  J.  Mbum,  Clerk,  Ac. 

CoLBMAN  A  COLB,  SoUctorl. IM 


IN    THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  nth  day  of  March,  A.  D.  1880. 
Ella  B.  Fox         )  _    ^ 

V.  {    No.  7190.    Equity  Docket,  20. 

WiLLLAM  F.  Fox.  I 
On  motion  of  the  plaintiff,  by  Mr.  Ivring  Williamson,  her 
solicitor,  it  is  ordered  that  the  defendant,  William  F.  Fox, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule  day  occurring  forty  days  after  this  dav :  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

A  true  copy.    Test:  R.  J.  Mbios.  Clerk. 

iBVIKe  WILLIAMBON,  Sollcltor. 11-8 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  I'ith  day  of  March,  1880. 

J.  Da  C.  Thomas  )  ..    _    ^  _ 

V.  {  No.  7196.  Eo.  Dock.  20. 

Chas.  Cathoabt  Tatlob  bt  al  )  _ 

On  motion  of  the  plain  tilT,  by  Messrs.  Elliott  and  Robin- 
son, her  solicitor*,  It  is  Ordered'that  the  defendants,  Charles 
Cathcari  1  aylor  and  J.  Stanley  Jones,  cause  their  appear- 
ance to  be  entered  herein,  on  or  before  the  first  rule-day 
occurring  fcrty  days  after  this  day :  otherwise  the  cause 
will  be  proceeded  with  aa  In  case  of  default. 


By  the  Court. 


A  true  copy. 

Elliot  A  Robiwson,  Solicitors 


A.  II.  HAGNER,  Justice,  Ac. 
Test:  R.  J.  Mbios,  Clerk. 
11-S 


IN  BANKRUPTCY. 
District  </  Oolumbia,  •$ : 
At  Washington,  the  11th  day  of  March,  A.  D.  1880,  the 
undersigned  hereby  gives  notice  of  his  appointment  as  as- 
signee of  Charles  E.  Creecy,  of  Washington,  D.  C,  who  has 
been  adjudged  a  bankrupt  upon  his  own  petition,  by  the 

Supreme  Court  of  said  District.  ^ 

M.  L.  HOWSER,  Assignee. 
J.  SAYLES  BROWN, 
11-3  Register  in  Bankruptcy. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,   holding  a   Spebial  Term  for  Orphans' 

Court  Business  March  12,  1880. 
In  the  case  of  John  C.  Harkness.  executor  of  John  W. 
Fiuhugh,  deceased,  the  executor  aforesaid  ha8.  with  the 
approval  of  the  Court,  appointed  Friday,  the  9th  day  of 
April  A.  D  1880,  at  11  o'clock  a.  m.  for  making  payment 
and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  ail  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  dnly  au- 
thorised, with  their  claims  against  the  eetate  properly 
vouched ;  otherwise  the  executor  will  take  the  benefit  of  the 
law  against  them  :    Provided,  a  copy  of  this  order  be  pub- 

wX  once  a  week  for  three  weeks  In  the  WashU&gton  Law 


llshed 

Reoorter  previous  to  Bald  da; 

Rboixald  FbudaUh  SoUoAtA'' 


Register  of  WilU. 
11-8 
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Legal  Notices. 


IN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  M  day  of  March,  18^0. 
JOHK  M.  Bbown  ) 

T  (    No.  71M.    Eq.  Doc. 

Amv  M.  BuBLBT,  Ad*tbiz.    ) 

On  motion  of  the  plaintiff,  by  Mr.  Wm.  M.  Coleman,  his 
solicitor,  it  \M  ordered  that  the  defendant,  Ann  M.  Burley, 
canse  hxst  appearance  to  be  entered  herein  on  or  before 
the  flret  mle-day  ooourrinf  forty  dare  after  this  day :  other- 
wise the  cause  will  be  proceeded  wf th  as  in  case  of  defanlt. 
By  the  court.  A.  B.  HAONEB,  Justice,  Im. 

True  copy.    Test :    B.  J.  Mbios,  Clerk,  he. 
Mm.  M.  CoLBMAir.  Solicitor.  lO-S 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  :  Washington  City,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holdinflr  a  Special  Term  for  Orphans'  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  Georfce 
E.  Baudel,  late  of  the  District  of  Columbia,  deceased. 

All  persons  harins  claims  against  the  said  deceased  are 
hereby  warned  toezhibitthesame,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  27th  day  of  Feb- 
ruary next ;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

(liven  under  my  hand,  thif  97th  day  of  February.  1880. 

10>S  ELIZABETH  BANDEL. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Business.    March  0, 1880. 
In  the  matter  of  the  Estate  of  Simeon  Hart. 
Application  for  Letters  of  Administration  on  the  estate 
of  Simeon  Hart,  of  El  Paso,  Texas,  has  this  day  been  made 
by  Thomas  Wilson. 

All  persons  interested  are  hereby  notified  to  appear  In 
this  court  on  Friday,  the  Sd  day  of  April  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letters  uf  Administration 
on  the  estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week, 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Teste        A.  WEBSTER,  Register  of  Wills. 
John  J.  Waxp,  Solicitor. 10-8 

THIS  IS  TO  OIVE  NOTICE, 
That  the  subscriber,  of  Washington  Citv,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Walter  R. 
Irwin,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscriber,  at  or  before  the  20th  day  of  February 
next :  they  may  otherwise  by  law  be  excluded  f^m  aU 
benefit  of  the  said  estate. 

dlven  under  my  hand  this  20th  day  of  February,  1880. 

10-8  JOHN  W.  ROSS. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  T«*rm  for  Orphans*  Court 
Business.  Msreh  6th,  1880. 

In  the  matter  of  the  will  of  Henry  B.  Curtis. 

Application  for  probrate  of  will  and  Letters  Testamen- 
tary, on  the  estate  of  Henry  B.  Curtis,  of  the  DUtrict  of 
Columbia,  has  this  day  been  made  by  Julia  Hall. 

All  persons  Interestedare  heieb.v  notified  to  appear  m  this 
court  on  Friday,  the  2d  day  of  April  next,  at  11  o'clock 
a.m.,  to  show  cause  why  the  will  should  not  be  proved 
and  Letters  T*-slamentary  on  the  estate  of  the  said  deceased 
should  not  issue  as  prayed  Provided,  a  copvof  this  order 
be  published  once  a  week  for  three  weeks  in  the  Wash- 
ington Law  Reporter  previous  to  the  said  day. 
loS         Test:  A.  WEBSTER,  Register  of  WUlg. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business     March  6th.  1880. 
In  the  matter  of  the  will  of  Catharine  Windsor. 
Application  for  letters   testamentary  on  the   estate  of 
Catherine  Windsor,  of  the  District  of  Columbia,  has  this 
day  been  made  by  John  R.  Johnson,  of  Alexandria,  Va., 
one  of  the  executors.  ,      ._. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  2d  of  April  next,  at  11  o'clock  a.  m., 
to  show  cause  why  Letters  Testamentary  on  the  estate 
of  the  said  deceased  should  not  issue  as  prayed.  Provided, 
a  copy  of  this  order  be  published  onoe  a  week  for  three 
weeks,  in  the  Washington  Law  Reporter,  previous  to  the 
said  day. 

Test :  A.  WEBSTER,  RegUter  of  Wills. 

Ka«T4  Nbalv,  SoUoltora.  10-t 


Legal  Notices. 


THIS  IS  TO  OIVE  NOTICE. 
That  the  subscriber,  of  Washington  city,  D.C..  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  forlOrphans 'Court  business,Letters 
of  Administration,  on  the  personal  estate  of  John  H.  Ingle, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  clainu  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  6th  day  of 
March  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Given  under  my  hand  this  6th  day  of  March.  1 880. 

THOS.  J.  MTERS. 
Wm.  John  Millkr,  Solicitor. 11-S 

IN  THE  stfPREME"  COURT  OF  THE  DISTRIC^T  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    March  12, 1880. 

In  the  case  of  Catharine  S.  Mix.  administratrix  of  Charles 
E.  Mix,  deceased,  the  administratrix  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  9th  day  of 
April,  A.  D.  1880,  at  11  o'clock  a.  m.  for  making  payment  and 
distribution,  under  the  Court's  direction  and  control;  when 
and  where  all  creditors  and  persons  entitled  to  distribuUve 
shares  (or  legacies)  or  a  resiaue,  are  hei*eby  notified  to  at- 
tend in.person  or  by  agent  or  attorney  duly  authorised, 
with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  administratrix  will  take  the  benefit  of  the  law 
against  them :  Provided,  a  copy  of  this  order  be  published 
once  a  week  for  three  weeks  in  the  Washington  Law  Re- 
porter previous  to  the  said  day. 

Test:  A    WEBSTER,  Reglst«r  of  Wills. 

Chaelbs  Matthews,  Solicitor.  11-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  this  day  of  1860. 

Jambs  W.  Jonbs  bt  al.  ) 

V.  \    In  Equity,  No.  6MS. 

JOQM  D.  JONICS  BT  AL.     ) 

Osceola  C.  Green,  the  trustee  in  the  above  entitled  cause, 
having  reported  to  the  (?onrt  that  he  did  sell  to  Joseph  A. 
Gamble,  all  that  western  part  of  lot  numbered  184,  in 
Beatty  and  Hawkin's,  addition  to  Georgetown,  D.C.,  and 
that  the  said  purchaser  has  given  cash  and  his  promissory 
notes  for  the  purchase  money,  it  is  by  the  Court,  this  4th 
day  of  March  1880,  ordered  that  said  sale  be  ratified  and 
confirmed,  unless  cause  to  the  contrary  thereof  be  shown 
Ob  or  before  the  4th  day  of  April  next,  provided  that  a 
copy  of  this  order  be  inserted  in  the  Washington  Law 
Reporter  for  three  successive  weeks  before  said  4th  day  of 
April. 

The  report  states  the  amount  of  the  sale  to  be  ($2,660) 
fifteen  hundred  and  fifty  dollars. 

A.  B.  HAGNER. 
Asso.  Justice. 

A  true  copy.     •   Test:  10-3         R.  J.  M  bigs.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Tub  Inland  and  Sbaboard  Coasting  \ 
CoMPANTf,  OF  thbDistkict  OF  Columbia,  (    ^j^f^    Equity. 

Gkobob  H.  Plant  kt  al.  J 

The  report  of  trustees  William  Stichney  and  Benjamin 
P.  Snyder,  in  this  cause  filed,  is  this  6th  day  of  March,  1880, 
and  is  hereby  rutifled  unless  cause  to  the  contrary  is  shown 
on  or  before  the  27th  instant,  provided  a  copy  of  this  order  is 
published  in  the  Washington  Law  Repoater  for  three  suc- 
cessive weeks  previous  to  that  day. 

A.  B.  HAGNER. 
Asso.  Justice. 
A  true  copy.         Test :         10-8        R  J.  Mbigs,  Clerk. 


IN  THE  SUPREBM  COURT  OF  THE  DISTRICT  OF 
Columbia. 

Clbmbnts  bt  al.     ) 

V.  (No.  S664.    Equity  Doc.  IS. 

Rawlinos  bt  al.     ) 

Judson  T.  Cull  and  Charles  E.  Fraser,  the  trustees  here- 
in, having  reported  to  the  court  that  J.  Vance  Lewis,  has 
offered  to  purchase  lou  thirty-one  (31).  and  thirty -two  (81), 
in  square  numbered  one  thousand  and  forty-three,  in  the 
proceedings  herein  mentioned,  for  the  price  of  one  cent  per 
square  foot  in  ca^h.  It  i«  by  the  court,  this  2d  day  of 
March.  A.  D.  1880,  orderded.  adjudged,  and  decreed,  that 
said  offer  of  purchase  of  said  property  be,  and  the  same  is 
hereby  accepted .  and  that  the  sale  thereof  be  ratified  and 
confirmed,  unless  cauMe  lo  the  con traiy  hereof  be  shown  on 
or  before  the  1st  day  of  April  next.  Provided,  a  copy  of 
this  order  be  published  once  a  week  for  three  successive 
weeks  previous  to  said  date  in  the  Washington  Law  Re- 
porter, a  newspaper  printed  and  published  in  Washington, 

•^ "  A.  B.  HAGNER,  Ass.  Jnstiiie. 

A  troB  oopj.       Test:        l«ha        R.  J.  MEIGS,  ClMrk. 
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Marek  29,  1880 


GEOROB  B.  CORKHILL       -        -        Edftob 
A.  H.  JACKSON      •     -      A8800IA.TB  Editor 


Speeial  Notiee. 
With  the  last  number  of  the  Washinoton 
Law  Rbfobtbr,  the  connection  of  Mr.  James 
T.  Powell    with    its    bnsiness   management 


Mr.  Powell's  retirement  was  voluntary,  in 
order  to  devote  his  time  to  business  of  his 
own.  The  publishers  have  found  in  Mr. 
Powell,  a  careftd,  conscientious  and  laborious 
assistant,  and  have  reluctantly  allowed  him  to 
sever  his  business  relations  with  the  Law  Re- 
porter. All  business  communications  should 
hereafter  be  addressed  to  John  L.  Ginck  &  Co. 


In  this  number  of  the  Reporter,  we  pub- 
lish the  remarks  of  Judge  Mac  Arthur,  re- 
^)ecting  the  contempt  of  Messrs.  Keese, 
Ritchie  and  Howell,  in  arresting  a  party  liti- 
gant aod  witness  in  a  suit  on  tria]  in,  Circuit 
Court  No.  1,  then  being  held  by  his  Honor. 
The  raling  is  one  of  great  interest  and  well 
worthy  of  perusal. 

The  Mixed  Jury  Case. 

This  issue^of  the  Reporter  contains  the 
decision  of  the  Supreme  Court  of  the  United 
States,  ''£x  parte:  In  the  Matter  of  the 
Commonwealth  of  Virginia.  Petition  for 
Maudamus  ; "  wherein  it  is  decided  that  the 
rights  of  the  colored  man,  both  civil  and 
criminal,  are  precisely  the  same  as  the  white 
man's,  under  the  Constitution  and  the  laws  of 
the  United  States  and  of  the  several  States. 

According  to  this  decision,  if  the  drawing 
has  been  impartial,  and  twelve  white  citizens 
should  happen  to  be  drawn  upon  a  jury,  they 
are  competent  to  try  a  colored  citizen  indicted 
for  crime,  or  to  determine  his  rights  of  prop- 
erty, Ac. 


PREsmENT  Chapin,  of  Bcloit  College,  Wis., 
is  the  oldest  college  president  in  this  country, 
80  far  as  actual  service  goes. 


That  $2,000  Note. 
The  case  of  Mrs.  Ann  L.  Hamilton,  against 
C.  G.  Glover,  Nicholas  F.  Cleary  and  others* 
was  decided  in  the  court  in  banc  March  26, 
1880,  Cartter,  C.  J.,  and  Wylie,  J.,  presiding. 
The  suit  was  brought  in  equity  to  restrain  the 
sale  of  a  house  and  lot  belonging  to  the  plain- 
tiff, on  a  defaulted  note  for  $2,000,  to  which 
Cleary  had  confessed  forging  her  name  and 
selling  the  note  to  Messrs.  Burke  and  Herbert. 
On  petition  of  the  latter  two,  leave  was  granted 
by  the  chancellor  to  suppress  the  portion  of 
Cleary's  testimony  containing  the  confession, 
he  having  absconded  and  the  statement  not 
being  considered  admissible.  An  answer  was 
made  by  the  other  defendants,  setting  forth 
that  the  paper,  as  far  as  the  record  showed, 
was  a  piece  of  commercial  paper,  and  before 
maturity  transferred  to  innocent  purchasers. 
On  this,  a  decree  dismissing  the  suit  of  Mrs 
Hamilton,  with  costs,  was  rendered.  The 
decision  rendered  afl^ms  that  below,  and 
the  note  will  now  be  collected,  with  interest 
and  costs,  or  the  property  securing  it  sold. 
The  only  question  before  the  court  in*  banc 
was  as  to  the  genuineness  of  the  note.  The 
evidence  failed  to  establish  the  fraud  charged. 


Stenographie  Reports. 

Every  one  at  all  familiar  with  our  court 
proceedings  and  especially  the  General  Term, 
will  recognize  the  absolute  necessity  of  having 
at  least  the  more  important  opinions  properly 
reported. 

This  fact  conceded,  the  next  question  pre- 
senting itself  is  how  are  these  opinions  to  be 
reported?  And  the  answer  immediately  fol- 
lows that  all  the  courts  in  the  District  of  Co- 
lumbia being  United  States  courts,  Congress 
should  without  delay  provide  for  the  report- 
ing of  these  important  decisions  by  capable 
stenographers. 

The  range  of  these  rulings  embraces  every 
class  of  causes  triable  by  any  and  all  of  the 
courts  in  our  entire  system  of  judicature,  and 
are  of  vast  interest  to  the  whole  country. 

Our  bench  is  composed  of  six  gentlemen 
eminent  for  their  judicial  attainments  and 
scope  of  general  knowledge,  whose  decisions 
would  be  regarded  with  req>eot  by  the  pro- 
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fession  of  this  and  other  lands  if  only  pre- 
served. During  eleven  months  in  the  year 
these  judges  are  on  the  bench  from  10  A.  M. 
to  4  P.  M.  daily,  Sundays  excepted,  and  it  is 
impossible  for  them,  as  well  as  unreasonable 
to  expect  of  them,  to  commit  their  opinions  to 
paper. 

Congress  should  appropriate,  say  $5,000, 
annually,  to  pay  for  proper  reports  of  these 
decisions,  opinions  and  rulings. 


Fire  at  tbe  City  Hall. 

In  recent  issues  of  the  Law  Reporter,  we 
have  invited  attention  to  the  absolute  neces- 
sity of  a  new  edifice  for  court  purposes  in  the 
District  of  Columbia.  The  fire  at  the  City 
Hall,  on  the  evening  of  the  21  st  inst.,  vindi- 
cated the  truth  of  the  Reporter's  articles, 
and  surely  satisfied  everybody  of  the  utter  un- 
fitness of  the  ancient  rookery,  for  the  pur- 
poses it  is  now  used.  The  building  is  a  per- 
fect fire-trap  instead  of  being  fire-proof,  as  the 
admirers  of  the  antiquated  pile  insisted  it  was. 
There  is  nothing  in  or  about  it,  above*  the  first 
door,  except  the  outer  walls,  but  wood  and 
mortar. 

But  for  the  dead  calm  prevailing,  and  the 
promptness  of  the  fire  department  on  Sunday 
evening  the  City  Hall,  with  the  accumulated 
and  invaluable  records  of  almost  a  century, 
would  have  been  in  ashes.  If  Congress  does 
not  now  make  the  necessary  appropriation 
for  erecting  a  new  building,  it  is  useless  to 
urge  it  upon  them.  If  two  fires  within  as 
many  months,  will  not  convince  Congress  of 
tbe  necessity,  nothing  will,  except  the  final 
catastrophe. 

It  is  a  shame  that  so  many  invaluable  Gov- 
ernment records,  should  be  stowed  around  in 
various  parts  of  the  city  in  rented  fire-traps 
for  which  two  hundred  thousand  dollars  are 
annually  paid  by  the  United  States.  The 
Government  should  own  every  building  used 
by  it  in  this  city.  In  other  words,  it  should 
build  fire-proof  building  for  its  own  accommo- 
dation. 


The  richest  youthful  heiress  of  the  day  in 
England  is  Miss  Maynard,  granddaughter  of 
Viscout  Majmard. 


Law  tf  Slander. 
No  8. 

Where  the  expression  is  accompanied  with 
^ords,  clearly  denoting  that  the  party  speak- 
ing did  not  intend  to  change,  or  impute  felony 
to  the  party,  action  will  not  lie.  The  safe 
rule  seems  to  be  expressed  in  the  following : 
'*  In  case  the  charge,  if  true,  will  subject  the 
party  charged  to  an  indictment  for  crime  in- 
volving moral  turpitude,  or  subject  him  to  an 
infamous  punishment,  then  the  words  will  be 
in  themselves  actionable."  Brooker  v.  Coffin, 
5  Johns.  Rep.,  188.  In  this  case  the  words 
were,  *'  she  is  a  common  prostitute ;"  by  stat- 
ute common  prostitutes  are  committed  to  the 
house  of  correction,  at  hard  labor,  for  a  cer- 
tain number  of  days ;  the  words  were  held  not 
actionable.  The  court  remarked,  that  "if 
these  words  were  to  be  held  actionable,  it 
would  be  necessary  to  sustain  the  action  in 
favor  of  every  person  charged  with  any  kind 
of  disorderly  conduct  prohibited  by  the  stat- 
ute, and  subject  to  the  same  punishment,  such 
as  skill  in  physiognomy,  fortune  telling,"  &a 
Under  this  definition,  it  was  held  actionable 
to  char^^  a  woman  with  taking  a  certain 
medicine  for  the  purpose  of  killing  a  bastard 
child,  with  which  she  was  then  pregnant. 
See  Demarest  v.  Haring,  6  Cow.,  76. 

The  rule  in  Brooker  v.  CoflSn,  supra,  is  i^ 
proved  in  Alabama,  where  the  ofl'ence  was 
only  indictable  by  statute,  and  punishable  by 
fine  only,  but  was  morally  base  and  wicked. 
Cobum  V.  Howard,  Minor,  98 ;  Perdue  v. 
Burnett,  lb.,  138 ;  Hillhouse  v.  Peck,  2  Stew.  & 
Port.,  895.  The  same  rule  has  been  mainly 
sanctioned  in  the  following  States :  New  Jer- 
sey, Delaware,  Michigan,  Georgia,  Pennsyl- 
vania.  South  Carolina,  Massachusetts  and 
Maryland.  See  McEuen  v.  Ludlum,  2  Har- 
rison, 18 ;  Kinney  v.  Hosea,  8  Harrington,  77 ; 
Taylor  v.  Kneeland,  1  Doug.,  68,  72;  Gid- 
dens  V.  Mirk,  4  Geo.,  864,  868;  Tood  v. 
Rough,  10  Serg.  &  Rawle,  18,  22 ;  Gage  v. 
Shclton,  8  Richardson,  248.  In  Massachu- 
setts, **  whenever  an  ofibnce  is  charged  which, 
if  proved,  may  subject  the  party  to  punish* 
ment,  though  not  ignominious,  but  which 
brings  disgrace  upon  the  party  falsely  ac- 
cused* such  an    accusation   is   actionable.** 
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Miller  v.  Parrish,  8  Pick.,  884.  In  New 
Hampshire,  the  impntation  of  a  crime  punish* 
able  bj  law  is  actionable.  Jenney  v.  Clem- 
ent, 10  N.  Hamp.,  52,  57.  And  in  England 
the  same  doctrine  prevails.  Alderson,  B., 
says  *'  the  words,  if  trne,  must  be  sach  that 
the  plaintiff  wonld  be  guilty  of  a  criminal  of- 
fence.**  Herring  v.  Power,  10  M.  &  W.,  564, 
570.  See  1  Amer.  Lead.  Cases,  109,  2d  Ed., 
87,  4th  Ed.,  1857.  After  all,  the  safer  rule 
^>pear8  to  be  that  laid  down  in  Brooker  v. 
Coffin,  via. :  *'  The  offence  charged  must  be  a 
crime  involving  moral  turpUwie,  or  subject  to 
infamous  punishmetUJ*  Dayton,  J.,  in  Mc- 
£aen  v.  Ladlnm,  2  Harrison,  17,  says,  "The 
wcMds  ignominous  or  infamous  punishment 
have  a  known  and  definite  meaning  in  law. 
Mutilation,  whipping,  branding,  pillory,  iiard 
labor  in  the  house  of  correction  or  otherwise, 
and  in  the  stocks,  sf^  of  this  character.  1 
ChiUy,  C.  L.,  600 ;  4  Black.,  877.  But  what 
q[)ecies  of  offence  or  punishment  brings  dis- 
grace with  it,  may  vary  according  to  the  judg- 
ments of  those  who  pass  upon  the  question ; 
cudgel  play,  fisticuff  and  duelling  are  dis- 
graceful in  the  eyes  of  some,  though  honora- 
ble in  the  eyes  of  others.  So  a  punishment 
for  one  of  these  ofifences  by  imprisonment 
merely,  may,  and  in  most  cases  does,  in  the  eye 
of^the  world,  bring  disgrace  with  it,  though  it  is 
not  legally  infamous."  In  an  action  for  these 
words,  "  he  is  a  thief,  for  he  has  stolen  my 
beer,"  the  evidence  showed  that  the  de- 
fendant  was  a  brewer,  and  that  the  plaintiff 
had  lived  with  him  in  the  capacity  of  servant, 
daring  which  service  he  had  sold  beer  to  nu- 
mttons  parties  and  received  money  therefor, 
and  failed  to  account  for  the  same.  Lord 
Eenyon,  C.  J.,  instructed  the  jury  that,  if  the 
words  used  had  reference  to  the  money  re- 
ceived and  not  accounted  for  by  plaintiff,  or 
to  beer  actuaUy  stolen,  if  to  the  money,  it  was 
a  mere  breach  of  contract  and  explained  the 
word  **  thief,"  and  rendered  it  unactionable. 
If  A  says  to  B,  "  you  are  a  thief,  you  stole 
my  tree,"  it  shows  he  had  trespass  and  not  a 
fekmy  in  his  mind,  and  it  was  not  actionable. 
Words  are  to  be  construed  by  the  courts  in 
the  plain  and  popular  meaning  and  sense  in 
which  they  are  commonly  used  and  understood. 


Dexter  V.  Taber,  12  Johns.,  240;  Goham  v. 
Ives,  2  Wend.,  584.  The  rule  which  formerly 
prevailed  that  words  were  to  be  understood 
in  mitiori  sensu  is  no  longer  received.  Lord 
C.  J.  Hardwicke  remarked  as  follows,  viz. : 
''The  construction  now  made  upon  actions  for 
words  is  very  different  from  what  it  was  for- 
merly. Judges,  anciently,  to  discourage  little 
frivolous  actions,  used  their  utmost  endeavors 
to  explain  away  the  most  opprobrious  words ; 
but  this  was  certainly  wrong ;  and  as  the  char- 
acter and  reputation  of  mankind  is  under  the 
protection  of  the  law,  as  well  as  their  estates, 
we  ought  to  do  equal  justice  to  both  and  take 
care  that  neither  the  one  nor  the  other  are  in- 
jured. The  question  then  is,  whether  the 
words  spoken  do  import  any  slander  or  re- 
proach for  which  an  action  lies.  To  say  a 
man  was  in  gaol  and  tried  for  his  life,  is  cer- 
tainly scandalous;  and  that  he  would  have 
been  hanged  but  for  such  a  one,  does  naturally 
import  that  he  was  saved  by  some  indirect 
means.  Halley  v.  Stanton  was  cited,  Cro. 
Car.,  268. 

As  to  the  second  question,  whether  the  plain- 
tiff ought  not  have  averred  that  he  was  not 
in  gaol,  &c.,  it  was  anciently  held  that  such 
averments  were  necessary,  but  in  later  times, 
it  has  been  holden  that  the  alleging  the  words 
to  have  been  spoken  falsely,  amounted  to  such 
an  averment ;  and,  if  so,  the  court  must  now 
take  it  that  all  the  imputation  cast  on  the 
plaintiff  was  false.  If  the  words  had  been 
true,  the  defendant  should  have  pleaded  that 
specially." 

There  are  numerous  authorities  which  show 
that  the  understanding  of  the  listeners  to  the 
remarks  of  the  defendant  is  the  safe  rule  to 
go  by.  Lord  Hobart  says,  that  slander  and 
damage  consists  in  the  apprehension  of  the 
hearers.  Van  Aukin  v.  Westfall,  14  Johns. 
Rep.,  288. 


A  most  extraordinary  case  is  reported  from 
Ohio  of  the  gradual  petrifaction  of  a  living 
child  about  three  years  old.  Similar  cases  have 
been  known  before,  but  rarely.  The  disease 
is  supposed  to  be  caused  by  perverted  nutri- 
tion. 
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Tbe  OMest  Legal  Doenment  in  the  New  England 

States. 

Below  we  publish,  as  far  as  we  know,  the 
oldest  legal  docmnent  framed  and  executed  in 
the  New  England  States,  and  in  all  probabil- 
ity, the  first  in  the  original  thirteen  States. 

This  is  the  treaty  between  the  Plymouth 
Colony  and  the  Sachem,  Massasoit,  and  dated 
March  22,  A.  D.  1620.  As  a  piece  of  compo- 
sition it  is  certainly  unique : 

"  1.  That  neither  he,  nor  any  of  his  should, 
injure  or  do  hurt  to  any  of  our  people. 

t.  That  if  any  of  his  did  any  hurt  to  any 
of  ours  he  shoidd  send  the  Offender  that  we 
might  punish  him. 

8.  That  if  any  of  our  Tools  were  taken  away 
when  our  People  were  at  Work,  he  should  cause 
them  to  bee  restored,  and  if  ours  did  any 
Harme  to  any  of  his,  we  would  doe  the  Like 
to  them. 

4.  That  if  any  did  unjustly  war  against  him. 
We  would  aid  him;  and  if  any  did  war 
against  us,  he  should  aid  us. 

5.  That  he  should  send  t^  his  neighbor  Con- 
federates to  certifie  them  of  this  that  they 
might  not  wrong  us,  but  might  be  likewise 
comprised  in  their  Conditions  of  Peace. 

6.  That  when  his  Men  come  to  us  upon  any 
occasion,  they  should  leave  their  Bows  and 
Arrows  behind  them  as  wee  should  do  our 
Peeces  when  we  come  to  them. 

7.  Lastly,  That  doing  thus.  King  James 
would  9Steeme  him  as  Ms  Friend  and  Ally.'* 


Legal  Personals. 

Col.  W.  A.  Bullitt,  for  ten  years  past  assist- 
ant district  attorney  for  the  State  of  Kentucky, 
is  in  the  city.  During  this  long  and  laborious 
service  he  has  gained  a  high  position  as  an 
able,  conscientious  and  most  untiring  officer. 
Few  men  have,  for  so  long  a  time  as  prosecu- 
tor, maintained  their  position  in  the  esteem 
and  affection  of  all  classes  of  the  community. 
We  sincerely  hope  Col.  B.'s  mission  to  Wash- 
ington may  be  crowned  with  success. 


Parol  contract  contemporaneous  with  writ- 
ten one  may  be  shown.  Chapin  v.  Dobson 
(N.  T.  App.) 

Parol  is  admissible  to  show  mistake  or 
misapprehension  in  written  contract.  Ford 
V.  Joyce  (N.  Y.  App.) 

Parol  admissible  to  show  circumstances 
of  indorsement.  Bamberger  v.  Miller  (Md. 
App.) 


Baling  of  Judge  Mae  Arthar. 

I  find  myself  unable  to  take  the  mild  view 
of  this  transaction  presented  by  the  counsel 
for  the  respondents.  On  the  other  hand,  I 
feel  at  liberty  to  say,  that  in  the  whole  course 
of  my  experience,  this  is  the  boldest  attempt 
that  I  have  ever  known  to  interfere  with  the 
proceedings  of  a  court  of  justice,  during  the 
progress  of  a  trial  with  reference  to  one  of  the 
parties,  who  was  also  a  witness  in  the  cause. 
The  connection  of  three  of  the  respondents 
with  this  alleged  contempt,  is  clear  and  posi- 
tive. I  refer  to  Keese,  who  was  acting  in  the 
conduct  of  the  cause  under  trial,  Howell,  who 
made  the  arrest,  and  Mr.  Ritchie,  the  sheriff 
from  Maryland.  The  proofs  disclose  the  fact, 
that  both  Keese  and  Ritchie  had  been  in- 
formed that  no  arrest  could  be  made  upon  the 
authority  of  the  bench  warrant  from  Mary- 
land, and  the  court  is  further  of  the  opinion, 
that  Howell  who  made  the  arrest  without  any 
authority  at  all,  is  almost  equally  culpable. 
If  he  did  not  know  better,  his  ignorance  can- 
not be  interposed  as  a«defence  for  so  flagrant 
an  interruption  of  judicial  proceedings.  It  is 
easy  for  parties,  implicated  like  these  respon- 
dents, in  a  contempt  so  well  calculated  to  de- 
minish  the  respect  due  to  the  authority  of  this 
court,  to  say  that  they  acted  in  ignorance, 
and  that  they  intended  no  disrespect.  A 
criminal  might  interpose  the  same  defence, 
and  it  is  a  palliation  only  when  the  act  com- 
plained of  is  one  informal  in  its  character, 
and  not  calculated  to  interrupt  the  adminis- 
tration of  law,  such  as  the  failure  or  absence 
of  a  witness  or  juror.  But  when  a  party  to  a 
suit  is  taken  into  custody  in  the  presence  of 
the  court,  or,  at  least,  in  its  constructive  pres- 
ence, or  invited  into  an  adjoining  apartment 
that  the  arrest  may  be  made,  and  then  de- 
liberately walked  through  the  court  room  itself 
by  the  officer  into  an  ante-room,  where  he  is 
handcuffed,  and  thence  taken  to  Police 
Headquarters,  and  all  this  done  in  the  pres- 
ence and  with  the  sanction  of  an  officer  firom 
a  foreign  jurisdiction,  pretending  to  have  war- 
rant for  making  such  an  arrest,  can  the  court 
accept  an  apology  such  as  that  offered  here  ? 
There  is  nothing  offered  to  extenuate  this 
affront,  except  the  absence  of  intention  to 
treat  the  court  with  disrespect,  and  these 
respondents  in  their  answers,  by  accusing  and 
excusing  ^ach  other,  clearly  establish  that 
they  were  all  engaged  in  one  of  the  most  re- 
prehensible proceedings  that  ever  took  place 
in  open  court. 

Some  of  the  cirotimstances  surrounding  this 
transaction  lend  a  darker  hue  to  it  than  the 
mere  arrest  of  a  party  even  while  attending 
upon  a  court  as  a  suitor  or  a  witness.    There 
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was  an  indictment  that  had  lain  dormant  for 
over  three  years,  in  the  criminal  archives  of 
Prinoe  Greorge  county.  The  prosecuting  wit 
ness  upon  whose  testimony  it  had  been  ob 
tained,  sought  to  have  it  discontinued  or  re 
moved  from  the  docket,  and  no  process  of 
arrest,  it  would  seem  from  the  proofs,  had 
ever  been  issued  upon  it  until  the  present 
time.  Mayhew  could  have  been  arrested 
over  and  over  again.  He  lived  and  labored 
with  the  man  who  procured  the  indictment, 
and  in  no  just  sense,  could  it  be  said  that 
he  was  a  fugitive  fh)m  justice.  It  is  very 
evident  that  the  presence  of  the  sheriff  of  that 
county,  was  procured  on  the  trial  of  the  cause 
here,  and  directed  to  bring  with  him  a  bench 
warrant,  by  an  unauthorized  telegraphic  dis- 
patch, for  the  purpose  of  producing  a  prejudi- 
cial effect  upon  the  trial.  Mr.  Keese,  as  I 
have  said,  was  engaged  in  the  conduct  of  the 
cause  before  the  court  here,  and  it  was  by  his 
dispatch  and  his  act  that  this  was  accom- 
plished. I  cannot  imagine  anything  more 
calculated  to  impair  the  rights  and  remedies 
to  which  a  citizen  is  entitled  than  an  outrage 
of  this  description.  He  was  arrested  upon  an 
indictment  found  in  another  State,  by  process 
coming  from  a  foreign  jurisdiction,  without 
requisition  or  local  process.  The  extradition 
powers  of  the  District  were  not  appealed  to, 
and  this  arrest  was  made  in  dentation,  both 
of  the  authority  of  the  State  of  Maryland  and 
of  the  District  of  Columbia. 

The  respondents  were  officers  of  the  law 
and,  therefore,  ought  to  have  been  the  last 
persons  to  have  resorted  to  measures  so  well 
calculated  to  bring  the  law  itself  into  re- 
proach. Ritchie  had  been  informed  by  Mr. 
Williams,  the  deputy  marshal  of  the  District, 
in  the  outset,  that  no  arrest  could  be  made 
upon  the  process  in  his  possession,  and  even 
Keese  had  repeated  the  same  thing  to  him. 
Keese  w.as  present  when  Mr.  Williams  made 
this  statement  to  Ritchie,  so  that  they  acted 
with  fall  knowledge  that  there  was  not  the 
slightest  authority  for  their  conduct.  Howell 
intimates  that  he  was  not  informed  of  Mayhew 
being  a  party  to  a  suit  then  on  trial.  This 
statement  is  improbable.  The  arrest  was 
made  in  the  courthouse,  he  was  taken  fW>m 
the  courthouse,  and  when  they  reached  police 
headquarters,  if  I  mistake  not,  Howell  told  the 
captain  then  in  charge  of  that  office  what  had 
taken  place,  who  directed  him  at  once  to  re- 
lease the  prisoner  and  return  him  to  the  place 
of  his  arrest,  thus  showing  that  he  was  aware 
of  all  the  circumstances  making  that  transac- 
tion a  gross  contempt  of  this  court 

There  is  nothing  in  the  answer ^t  or  rather 
sflkiavits  of  these  respondents  U)  neutrali;$e 


or  overcome  these  conclusions.  There  can 
be  no  doubt  that  Keese  procured  the  attend- 
ance of  the  sheriff  from  Prince  Geoi^e  county, 
there  can  be  no  doubt  that  Howell  made  the 
arrest  and  that  Ritchie  was  present  and  ac- 
companied the  prisoner  to  the  station  house. 
Nor  can  there  be  any  doubt  that  Keese  was 
cognizant  of  every  circumstance  attending 
the  arrest,  and  that  he  originated  and  pro- 
moted the  whole  scheme.  A  circumstance  is 
referred  to  in  Keese' s  affidavit  that  he  in- 
formed the  court  that  Mayhew  had  been  ar- 
rested, whereupon  I  told  him  that  if  he  had 
any  agency  in  that  arrest  he  must  have  May- 
hew returned  immediately,  and  he  was  so  re- 
turned. The  alleged  ignorance  and  the  ab- 
sence of  any  intentional  disrespect  towards 
the  court  are  inadmissible.  The  participa- 
tion of  these  persons  in  this  act  is  as  direct 
and  positive  as  the  light  of  noonday,  and  the 
only  question  is  what  course  the  court  is  to 
take  in  vindicating  the  proceeding  from  this 
most  reprehensible  intrusion.* 

As  to  Detective  Acton,  he  seems  barely  to 
have  escaped  an  emphatic  implication  in  this 
contempt.  He  was  with  Ritchie  at  the  police 
court  when  an  application  was  made  to  have 
Mayhew  arrested  for  horse-stealing  in  Mary- 
land. When  that  application  fell  through  he 
ceased  to  have  anything  more  to  do  with  the 
matter,  and  I  am,  therefore,  disposed  to  ex- 
cuse him  from  the  judgment  about  to  be  pro- 
nounced. The  poor  l^y.  West,  whose  affida- 
vit has  just  been  read,  appears  to  have  been 
used  as  an  unconscious  tool.  I,  therefore, 
think  that  Acton  and  West  should  be  dis- 
charged from  this  proceeding,  but  with  r^ard 
to  the  other  three,  I  feel  it  incumbent  upon 
me  to  pronounce  a  sentence — not  a  pecuniary 
one — ^that  will  be  a  warning  for  the  future 
against  other  foreign  or  domestic  officers  in- 
vadii^  the  judicial  forum  as  in  this  case. 

The  sentence  of  the  court  is  that  Keese  be 
confined  in  the  common  jail  for  the  period  of 
thirty  days  commencing  at  12  o'clock  noon 
to-day,  that  Howell  be  confined  in  the  common 
jail  for  the  period  of  twenty  days  commencing 
at  12  o'clock  noon  to-day,  and  that  Ritchie  be 
confined  in  the  common  jail  for  the  period  of 
ten  days  commencing  at  12  o'clock  noon  to- 
day. 

■  <•»  > 

Intoxication  in  itself  is  no  excuse  for  the 
commission  of  a  homicide,  nor  is  insanity  im* 
mediately  produced  by  intoxication,  when  the 
patient  when  sane  made  himself  voluntarily 
intoxicated.     Schlenker  v.  State  (Neb.  S.  C.) 


An  old  lady  was  heard  to  ask  her  boy  how 
be  dared  to  steal  the  molasses  syruptitiously. 
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No.  3  (Orlidnal )— Ootobkr  Tbrm.  1879. 

Expakte;  In  the  matter  op  the  Common- 

weauth  of  vibginia.  petitioner. 

Petition  for  Mandamus, 

1 .  Section  641  of  the  Revised  Statutes,  which  pro- 
-vides  for  the  removal  into  the  federal  court  of 

any  civil  suit  or  prosecution,  ^*  commenced  in 
any  State  court,  for  any  cause  whatsoever, 
against  any  person  who  is  denied  or  cannot  en- 
force in  the  Judicial  tribunals  of  tlie  State,  or  in 
the  part  of  the  State  where  such  suit  or  prosecu- 
tion is  pendinjf,  any  right  secured  to  him  by  any 
law  providing  for  the  equal  civil  rights  of  citizens 
of  the  United  States, ''  <fcc ,  examined  in  con- 
nection with  sections  1977  and  1978.  Held^ 
That  the  object  of  these  statutes,  as  of  the  Con- 
stitution which  autliorized  them,  was  to  place 
the  colored  race,  in  respect  of  civil  rights,  upon 
a  level  with  whites.  They  made  the  rights  and 
responsibilities,  civil  and  criminal,  of  the  two 
races,  exactly  the  same. 

2.  'i'he  prohibitioits  of  the  14th  amendment  have 
reference  to  State  action  exdusivelv.  and  not  to 
any  action  of  private  individuals.  It  is  the  State 
which  is  prohibited  from  denying  to  any  person 
within  its  Jurisdiction  the  equfu  protection  of 
the  laws,  and  consequently,  the  statutes  partially 
enumerating  what  civil  rights  colored  men  shall 
enjoy  equally  with  white  persons,  founded  as 
they  are  upon  the  amendment,  are  intended  for 

I  protection  against  State  infringement  of  those 
rights.  Section  641  was  also  intended  for  their 
protection  against  State  action,  and  against  that 
alone. 

3.  A  State  may  act  through  different  agencies, 
either  by  its  legislative,  its  executive,  or  its 
Judicial  authorities,  and  the  prohibitions  of  the 
amendment  extend  to  all  actions  of  the  State 
denying  equal  protection  of  the  laws,  whether 
it  be  action  by  one  of  these  airencies  or  by 
another.  Congress,  by  virtue  of  the  oth  section 
of  the  14th  amendment,  may  enforce  the  pro 
hibitions  whenever  they  are  disregarded  by  either 
the  legislative,  the  executive,  or  the  judicial  de- 

gartmen t  of  the  State .  The  mode  of  enforc^en t 
\  left  to  its  discretion.  It  may  secure  the  nght, 
that  is,  enforce  its  recognition,  by  removing  the 
case  from  a  State  court,  in  which  it  is  denied,  in- 
to a  federal  court  where  it  will  be  acknowledged. 

4.  But  the  14th  amendment  is  broader  than  the 
statute  which  authorizes  the  removal.  Section 
641  does  not  apply  to  aU  oases  In  which  equal 
protection  of  the  laws  may  be  denied  *to  a  de- 
fendant. The  removal  authorized  by  the  statute 
is  a  removal  before  trial  or  final  hearing.  But 
the  violation  of  the  constitutional  prolnbltioii, 
when  made  by  the  judicial  action  of  a  State,  may 
be,  and  generally  will  be,  after  the  trial  or  final 
hearing  has  commenced.  It  is  during  the  trial 
or  final  hearing  the  defendant  is  denied  equality 
of  legal  protection,  and  not  until  then.  Nor  can 
he  know  until  then  that  the  equal  protection  of 
the  laws  will  not  be  extended  to  him.  Certainly 
not  until  then  can  he  affirm  that  it  is  denied.  To 
such  a  case,  that  Is,  to  judicial  infractions  of  the 
constitutional  amendment,  made  afrer  the  trial 
has  commenced,  section  641  has  no  applicability. 


It  was  not  intended  to  reach  such  cases.    Tfaey 
were  left  to  the  revisory  power  of  this  court. 

5.  Therefore,  the  denial  or  inability  to  enforce  in 
the  Judicial  tribunals  of  a  State  rights  secured  to 
a  defendant  by  any  law  providing  for  the  equal 
civil  rights  of  all  persons  citizens  of  the  United 
States,  of  wtiich  section  641  speaks,  is  primarily, 
if  not  exclusively,  a  denial  of  such  rigncs,  or  an 
inability  to  enforce  them,  resulting  from  the 
Constitution  or  laws  of  the  State,  rather  than  a 
denial  made  manifest  at  the  trial  of  the  case .  In 
other  words,  the  statute  has  reference  to  a  legis- 
lative denial  or  an  inability  resulting  from  it. 
By  express  requirement  of  the  statute,  the  party 
must  set  forth,  under  oath,  the  facts  upon  which 
he  bases  his  cla^m  to  have  his  case  ri'moved,  not 
merely  his  belief  that  he  cannot  enforce  his 
rights  at  a  subsequent  stage  of  the  proceedings. 
But  in  the  absence  of  constitutional  or  legiua* 
tive  impediment,  he  cannot  swear  before  his 
case  comes  to  trial,  that  his  enjoyment  of  bis  dvil 
rights  is  denied  to  him. 

6.  'llie  Constitution  and  laws  of  Virginia  do  not 
.  exclude  colored  citizens  from  service  on  Juries. 

The  petition  for  removal  did  not  present  a  case 
for  removal  under  the  641st  section. 

7.  The  defendant  in  this  case  moved  in  the  State 
court  that  the  venire  be  so  modified  that  one- 
third  or  some  portion  of  the  Jury  should  be  com- 
posed of  his  own  race,  llie  denial  of  that  motion 
was  not  a  denial  of  a  right  seeored  to  him  by 
any  law  providing  for  the  equal  civil  rights  of 
citizens  of  the  United  States,  or  by  any  statute, 
or  by  the  14th  amendment.  A  mixed  Jury  in  a 
particular  case  is  not  essential  to  the  equal  pro- 
tection of  the  laws.  It  in  a  right  to  which  any 
colored  man  is  entitled,  that  in  the  selection  of 
Jurors  to  pass  upon  his  life,  liberty,  or  property, 
there  shall  be  no  exclusion  of  his  raoe,  and  no 
discrimination  against  them,  because  of  his  color* 
But  that  i^  a  difierent  thing  from  that  which  was 
claimed,  as  of  right,  and  denied  in  the  State 
court,  viz.,  a  right  to  have  the  Jury  composed  in 
part  of  colored  men. 

8.  A  mandamus  does  not  lie  to  control  Judicial 
discretion,  except  when  that  discretion  has  been 
abused.  But  it  may  be  used  as  a  remedy  where 
the  case  is  outside  of  that  iliscretion  and  outside 
the  Jurisdiction  of  the  court  or  officer  to  which 
or  to  whom  the  writ  is  dhrected.  One  of  Its  pe- 
culiar and  more  common  uses  is  to  restrain  in- 
ferior courts  and  keep  them  within  their  lawful 
bounds. 

Mr.  Justice  Strong  delivered  the  opinion 
of  the  Court. 

The  questions  presented  in  this  case  arise 
out  of  the  following  facts : 

Burwell  Reynolds  and  Lee  Reynolds,  two  i 
colored  men,  were  Jointly  indicted  for  murder 
in  the  county  court  of  Patrick  county,  Vir- 
ginia, at  its  January  term,  1878.  The  case 
having  been  removed  into  the  circait  court  of 
the  State,  and  having  been  brought  on  for 
trial,  the  defendants  moved  the  court  that  the 
venire,  which  was  composed  entirely  of  the 
white  race,  be  modified  so  as  to  allow  one-third 
thereof  to  be  composed  of  colored  men.  This 
motioQ  wit8  overruled  on  the  ground  that  the 
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court  "  had  no  aathority  to  change  the  venire, 
it  appearing  (as  the  record  stated)  to  the  sa^t- 
isfaction  of  the  court,  that  the  venire  had  been 
regularly  drawn  from  the  jury-box  according 
to  law."  Thereupon  the  defendants,  before 
the  trial,  filed  their  petition,  duly  verified, 
praying  for  a  removal  of  the  Cfise  into  the 
Circuit  Court  of  the  United  States  for  the 
Western  District  of  Virginia.  This  petition 
represented  that  the  petitioners  were  negroes, 
aged  respectively  17  and  19  years,  and  that 
the  man  whom  they  were  charged  with  having 
murdered  was  a  white  man.  It  further  alleged 
that  the  right  secured  to  the  petitioners  by  the 
law  providing  for  the  equal  civil  rights  of  all 
the  citizens  <)f  the  United  States  was  denied 
to  them  in  the  judicial  tribunals  of  the  coi^nty 
of  Patrick,  of  which  county  they  are  natives 
and  citizens ;  that  by  the  laws  of  Virginia  all 
male  citizens,  twenty-one  years  of  age,  and 
not  over  sixty,  who  are  entitled  to  vote  and 
hold  office  under  the  constitution  and  laws  of 
the  State,  are  made  liable  to  serve  as  jurors ; 
that  this  law  allows  the  right,  as  well  as  re- 
'  quires  the  duty,  of  the  race  to  which  the  pe- 
titioners belong  to  serve  as  jurors ;  yet  that 
the  grand  jury  who  found  the  indictment 
against  them,  as  well  as  the  jurors  summoned 
to  try  them,  were  composed  entirely  of  the 
white  race.  The  petitioners  further  repre- 
sented that  they  had  applied  to  the  judge  of 
the  court,  to  the  prosecuting  attorney  and  to 
his  assistant  counsel,  that  a  portion  of  the 
jury  by  which  they  were  to  be  tried  should  be 
composed  in  part  of  competent  jurors  of  their 
own  race  and  color,  but  that  this  right  had 
been  refused  them.  The  petition  further  al- 
leged that  a  strong  prejudice  existed  in  the 
community  of  the  county  against  them,  inde- 
pendent of  the  merits  of  the  case,  and  based 
solely  upon  the  fact  that  they  are  negroes,  and 
that  the  man  they  were  accused  of  having 
murdered  was  a  white  man.  From  that  fact 
alone  they  were  satisfied  they  could  not  obtain 
an  impartial  trial  before  a  jury  exclusively 
composed  of  the  white  race.  The  petitioners 
farther  represented  that  their  race  had  never 
been  allowed  the  right  to  serve  as  jurors, 
either  in  civil  or  criminal  cases,  in  the  county 
of  Patrick,  in  any  case  civil  or  criminal  in 
which  their  race  had  been  in  any  way  inter- 
ested. They,  therefore,  prayed  that  the  pros- 
ecution might  be  removed  into  the  circuit 
court  of  the  United  States.  The  State  court 
denied  this  prayer,  and  proceeded  with  the 
trial,  when  each  of  the  defendants  was  con- 
victed. The  verdicts  and  judgments  were, 
however,  set  aside,  and  a  motion  for  a  re- 
moval of  the  case  was  renewed  on  the  same 
petition,  and  again  denied.    The  defendants 


were  then  tried  again  separately.  One  was 
convicted  and  sentenced,  and  a  bill  of  excep- 
tions was  duly  signed  and  made  part  of  the 
record.     In  the  other  case  the  jury  disagreed. 

In  this  stage  of  the  proceedings  a  copy  of 
the  record  was  obtained,  the  cases  were,  upon 
petition,  ordered  to  be  docketed  in  the  circuit 
court  of  the  United  States,  November  18, 1878, 
which  was  at  its  next  succeeding  term  after 
the  first  application  for  removal,  and  a  writ  of 
habeas  corpus  cum  causa  was  issued,  by  virtue 
of  which  the  defendants  were  taken  from  the 
jail  of  Patrick  county  into  the  custody  of  the 
United  States  marshal,  and  they  are  now  held 
in  jail  subject  to  the  control  of  that  court. 

No  motion  has  been  made  in  the  circuit 
court  to  remand  the  prosecutions  to  the  State 
court,  but  the  commonwealth  of  Vii^inia  has 
applied  to  this  court  for  a  rule  to  show  cause 
why  a  mandamus  should  not  issue  command- 
ing the  judge  of  the  District  Court  for  the 
Western  District  of  Virginia,  the  Hon.  Alex- 
ander Rives,  to  cause  to  be  redelivered  by  the 
marshal  of  said  district  to  the  jailor  of  Patrick 
county  the  bodies  of  the  said  Lee  and  Bnrwell 
Reynolds,  to  be  dealt  with  according  to  the 
laws  of  the  said  commonwealth.  The  rule 
has  been  granted,  and  Judge  Rives  has  re- 
turned an  answer  setting  forth  substantially 
the  facts  hereinbefore  stated,  and  averring 
that  the  indictments  were  removed  into  the 
circuit  court  of  the  United  States  by  virtue 
of  section  641  of  the  Revised  Statutes. 

If  the  petition  filed  in  the  State  court  be- 
fore trial,  and  duly  verified  by  the  oath  of  the 
defendants,  exhibited  a  sufficient  ground  for 
a  removal  of  the  prosecutions  into  the  circuit 
court  of  the  United  States,  they  were  in  legal 
effect  thus  removed,  and  the  writ  of  habeas 
corpus  was  properly  issued.  All  proceedings 
in  the  State  court  subsequent  to  the  removals 
were  coram  non  judice  and  absolutely  void. 
This,  by  virtue  of  the  express  declaration  of 
section  641  of  the  Revised  Statutes,  which 
enacts  that  "  upon  the  filing  of  such  petition, 
all  further  proceedings  in  the  State  court  shall 
cease  and  shall  not  be  resumed  except  as  here- 
inafter provided."  In  Gordon  v.  Longest,  16 
Pet.,  97,  it  was  ruled  by  this  court  that  when 
an  application  to  remove  a  cause  (removable) 
is  made  in  proper  form,  and  no  objection  is 
made  to  the  facts  upon  which  it  is  founded,  it 
is  the  duty  of  the  State  court  to  proceed  no 
further  in  the  cause,  and  every  step  subse- 
quently taken  in  the  exercise  of  jurisdiction 
in  the  case,  whether  in  the  same  court;  or  in 
the  court  of  appeals,  is  coram  non  judice. 
To  the  same  effect  is  Insurance  Company  v. 
Dunn,  19  Wall.,  214. 

It  is,  therefore,  a  material  inquiry  whether 
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the  petition  of  the  defendants  set  forth  such 
facts  as  made  a  case  for  removal  and  conse- 
quently arrested  the  Jurisdiction  of  the  State 
court  and  transferred  it  to  the  federal  court. 
Section  641  of  the  Revised  Statutes  provides 
fbr  a  removal  "  when  any  civil  suit  or  prose- 
cution is  commenced  in  any  State  court,  for 
any  cause  whatsoever,  against  any  person  who 
is  denied  or  cannot  enforce  in  the  judicial  tri- 
bunals of  the  State,  or  in  the  part  of  the  State 
where  such  suit  or  prosecution  is  pending,  any 
right  secured  to  him  by  any  law  providing  for 
the  equal  civil  rights  of  citizens  of  the  United 
States,"  &c.  It  declares  that  such  a  case  may 
be  removed  before  trial  or  final  hearing. 

Was  the  case  of  Lee  and  Burwell  Reynolds 
such  an  one  ?  Before  examining  their  peti- 
tion for  removal,  it  is  necessary  to  understand 
clearly  the  scope  and  meaning  of  this  act  of 
Congress.  It  rests  upon  the  fourteenth  amend- 
ment to  the  Constitution  and  the  legislation 
to  enforce  its  provisions.  That  amendment 
declares  that  no  Stat^  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States, 
nor  shall  any  State  deprive  any  person  of  life, 
liberty  or  property,  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.  It  was  in 
pursuance  of  the  constitutional  provisions 
that  the  civil  rights  statutes  were  enacted. 
Sections  1,977,  1978,  Rev.  Stats.  They  enact 
that  all  persons  within  the  jurisdiction  of  the 
United  States  shall  have  the  same  right  in 
every  State  and  territory  to  make  and  enforce 
contracts,  to  sue,  be  parties,  give  evidence, 
and  to  the  full  and  equal  benefit  of  all  laws 
and  proceedings  for  the  security  of  persons 
and  property  as  is  enjoyed  by  white  citizens, 
and  shall  be  subject  to  like  punishment,  pains, 
penalties,  taxes,  licenses  and  exactions  of 
every  kind,  and  to  no  other.  Section  1,978 
enacts  that  all  citizens  of  the  United  States 
shall  have  the  same  right  in  every  State  and 
territory  as  is  enjoyed  by  white  citizens  there- 
of to  inherit,  purchase,  lease,  sell,  hold  and 
convey  real  and  personal  property.  The  plain 
object  of  these  statutes,  as  of  the  Constitution 
which  authorized  them,  was  to  place  the  col- 
ored race,  in  respect  of  civil  rights,  upon  a 
level  with  whites.  They  made  the  rights  and 
responsibilities,  civil  and  criminal,  of  the  two 
races  exactly  the  same. 

The  provisions  of  the  fourteenth  amendment 
of  the  Constitution  we  have  quoted  all  have 
reference  to  State  action  exclusively,  and  not 
to  any  action  of  private  individuals.  It  is 
the  State  which  is  prohibited  from  denying  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws,  and  consequently  the 


statutes  partially  enumerating  what  civil  rights 
colored  men  shall  enjoy  equally  with  white 
persons,  founded  as  they  are  upon  the  amend- 
ment, are  intended  for  protection  against  State 
infringement  of  those  rights.  Section  641 
was  also  intendied  for  their  protection  against 
State  action,  and  against  that  alone. 

It  is,  doubtless,  true  that  a  State  may  act 
through  different  agencies ;  either  by  its  leg- 
islative, it  executive  or  its  judicial  authorities, 
and  the  prohibitions  of  the  amendment  extend 
to  all  action  of  the  State  denying  equal  pro- 
tection of  the  laws,  whether  it  be  action  by 
one  of  these  agencies  or  by  another.  Con- 
gress, by  virtue  of  the  5th  section  of  the  14th 
amendment,  may  enforce  the  prohibitions 
whenever  they  are  disregarded  by  either  the 
legislative,  the  executive  or  the  judicial  de- 
partment of  the  State.  The  mode  of  enforce- 
ment is  left  to  its  discretion.  It  may  secure 
the  right,  that  is,  enforce  its  recognition,  by 
Removing  the  case  from  a  State  court  in  which 
it  is  denied  into  a  federal  court  where  it  will 
be  acknowledged.  Of  this  there  can  be  no. 
reasonable  doubt.  Removal  of  cases  fh>m 
State  courts  into  courts  of  the  United  States 
has  been  an  acknowledged  mode  of  protecting 
rights  ever  since  the  foundation  of  the  Gov- 
ernment. Its  constitutionality  has  never  been 
seriously  doubted.  But  it  is  still  a  question 
whether  the  remedy  of  removal  of  cases  from 
State  courts  into  the  courts  of  the  United 
States,  given  by  section  641,  applies  to  all 
cases  in  which  equal  protection  of  the  laws 
may  be  denied  to  a  defendant.  And  clearly 
it  does  not.  The  constitutional  amendment 
is  broader  than  the  provisions  of  that  section. 
The  statute  authorizes  a  removal  of  the  case 
only  before  trial,  not  after  a  trial  has  com- 
menced. It  does  not,  therefore,  embrace 
many  cases  in  which  a  colored  man's  rights 
may  be  denied.  It  does  not  embrace  a  case 
in  which  a  right  may  be  denied  by  judicial 
action  during  the  trial,  or  by  discrimination 
against  him  in  the  sentence,  or  in  the  modd 
of  executing  the  Sentence.  But  the  violation 
of  the  constitutional  provisions,  when  made 
by  the  judicial  tribunals  of  a  State,  may  be, 
and  generally  will  be,  after  the  trial  has  com- 
menced. It  is  then,  during  or  after  the  trial, 
that  denials  of  the  defendant's  right  by  ju- 
dicial tribunals  occur.  Not  often  until  then. 
Nor  can  the  defendant  know  until  then  that 
the  equal  protection  of  the  laws  will  not  be 
extended  to  him.  Certainly  until  then  he 
cannot  affirm  that  it  is  denied,  or  that  he  can- 
not enforce  it,  in  the  judicial  tribunals. 

It  is  obvious,  therefore,  that  to  such  a  case, 
that  is,  a  judicial  infraction  of  the  constitu- 
tional inhibitions,  after  trial  or  final  hearing 
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has  commonced,  section  641  has  no  applica- 
bility. It  was*  not  intended  to  reach  snch 
cases.  It  left  them  to  the  revisory  power  of 
the  higher  coarts  of  the  State,  and  ultimately 
to  the  review  of  this  court.  We  do  not  say 
that  Congress  could  not  have  authorized  the 
removal  of  such  a  case  into  the  federal  courts 
at  any  stage  of  the  proceeding,  whenever  a 
ruling  should  be  made  in  it  denying  the  equal 
protection  of  the  laws  to  the  defendant.  Upon 
that  subject  it  is  unnecessary  to  affirm  any- 
thing. It  is  sufficient  to  say  now  that  section 
641  does  not. 

It  is  evident,  therefore,  that  the  denial,  or 
inability  to  enforce  in  the  judicial  tribunals 
of  a  State,  rights  secured  to  a  defendant  by 
any  law  providing  for  the  equal  civil  rights 
of  all  persons  citizens  of  the  United  States, 
of  which  section  641  speaks,  is  primarily,  if 
not  exclusively,  a  denial  of  such  rights,  or  an 
inability  to  enforce  them,  resulting  from  the 
constitution  or  laws  of  the  State,  rather  than 
a  denial  first  made  manifest  at  the  trial  of  the 
case.     In  other  words,  the  statute  has  refer- 
ence to  a  legislative  denial  or  inability  result- 
ing from  it.     Many  such  cases  of  denial  might 
have   been   apprehended   and  some  existed. 
Colored  men  might  have  been,  as  they  had 
been,  denied  a  trial  by  jury.    They  might 
have  been  excluded  by  law  from  any  jury 
Bommoned  to  try  persons  of  their  race,  or  the 
law  might  have  denied  to  them  the  testimony 
of  colored  men  in  their  favor,  or  process  for 
summoning  witnesses.    Numerous  other  illus- 
trations might  be  given.     In  all  such  cases  a 
defendant  can  affirm,  on  oath,  before  trial, 
that  he  is  denied  the  equal  protection  of  the 
laws  or  equality  of  civil  rights.    But  in  the 
absence  of  constitutional  or  legislative  im- 
pediments he  cannot  swear  before  his  case 
comes  to  trial  that  his  enjoyment  of  all  his 
civil  rights  is  denied  to  him.    When  he  has 
only  an  i4)prehension  that  such  rights  will  be 
withheld  fh>m  him  when  his  case  shall  come 
to  trial,  he  cannot  affirm  that  they  are  actually 
denied  or  that  he  cannot  enforce  them.    Yet 
such  an  affirmation  is  essential  to  his  right  to 
remove  his  case.    By  the  express  requirement 
of  the  statute  his  petition  must  set  forth  the 
facts  upon  which  he  bases  his  claim  to  have 
his  case  removed,  and  not  merely  his  belief 
that  he  cannot  enforce  his  rights  at  a  subse- 
quent stage  of  the  proceedings.    The  statute 
was  not»  therefore,  intended  as  a  corrective  of 
errors  or  wrongs  committed  by  judicial  tribu- 
nals in  the  administration  of  the  law  at  the 
trial. 

The  petition  of  the  two  colored  men  for  the 
removal  of  their  case  into  the  federal  court 
does  not  appear  to  have  made  any  case  for  re- 


moval, if  we  are  correct  in  our  reading  of  the 
act  of  Congress.  It  did  not  assert,  nor  is  it 
claimed  now,  that  the  constitution  or  laws  of 
Virginia  denied  to  them  any  civil  right,  or 
stood  in  the  way  of  their  enforcing  the  equal 
protection  of  the  laws.  The  law  made  no  dis- 
crimination against  them  because  of  their  col- 
or, nor  any  discrimination  at  all.  The  com- 
plaint is  that  there  were  no  colored  men  in 
the  jury  that  indicted  them,  nor  in  the  petit 
-jury  summoned  to  try  them.  The  petition 
expressly  admitted  that  by  the  laws  of  the 
State  all  male  citizens  twenty-one  years  of  age 
and  not  over  sixty,  who  are  entitled  to  vote 
and  hold  office  under  the  constitution  and 
laws  thereof,  are  made  liable  to  serve  as  jurors. 
And  it  affirms  (what  is  undoubtedly  true)  that 
this  law  allows  the  right,  as  well  as  requires 
the  duty,  of  the  race  to  which  the  petitioners 
belong  to  serve  as  jurors.  It  does  not  ex- 
clude colored  citizens. 

Now,  conceding  as  we  do,  and  as  we  have  en- 
deavored to  maintain  in  the  case  of  Taylor 
Strander  v.  West  Virginia  (just  decided),  that 
discrimination  by  law  against  the  colored 
race,  because  of  their  color,  in  the  selection  of 
jurors,  is  a  denial  of  the  equal  protection  of 
the  laws  to  a  negro  when  he  is  put  upon  trial 
for  an  alleged  criminal  offence  against  a  State ; 
the  laws  of  Virginia  ma^e  no  such  discrimi- 
nation. If,  as  was  alleged  in  the  argument, 
though  it  does  not  appear  in  the  petition  or 
record,  the  officer  to  whom  was  entrusted  the 
selection  of  the  persons  from  whom  the  juries 
for  the  indictment  and  trial  of  the  petitioners 
were  drawn,  disregarding  the  statute  of  the 
State,  confined  his  selection  to  white  persons, 
and  refused  to  select  any  persons  of  the  col- 
ored race,  solely  because  of  their  color,  his 
action  was  a  gross  violation  of  the  spirit  of 
the  State's  laws,  as  well  as  of  the  act  of  Con- 
gress of  March  1,  1875,  which  prohibits  and 
punishes  such  discrimination.  He  made  him- 
self liable  to  punishment  at  the  instance  of  the 
State  and  under  the  laws  of  the  United  States. 
In  one  sense,  indeed,  his  act  was  the  act  of 
the  State  and  was  prohibited  by  the  consti- 
tutional amendment.  But  inasmuch  as  it  was 
a  criminal  misuse  of  the  State  law  it  cannot 
be  said  to  have  been  such  a  '*  denial,  or  dis- 
ability to  enforce  in  the  judicial  tribunals  of 
the  State "  the  rights  of  colored  men,  as  is 
centemplated  by  the  removal  act.  Section 
641.  It  is  to  be  observed  that  act  gives  the 
right  of  removal  only  to  a  person  "  who  is  de- 
nied, or  cannot  enforce,  in  the  judicial  tribun- 
als of  the  State,  his  equal  civil  rights."  And 
this  is  to  appear  before  trial.  When  a  statute 
of  the  State  denies  his  right,  or  interposes 
a  bar  to  his  enforcing  it,  in  the  judicial  tri- 
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bunals,  the  presumption  is  fair  that  they  will 
be  controlled  by  it  in  their  decisions,  and  in 
snch  a  case  a  defendant  may  affirm  on  oath 
what  is  necessary  for  a  removal.  Such  a  case 
is  clearly  within  the  provisions  of  section  641. 
But  when  a  subordinate  officer  of  the  State, 
in  v/iolation  of  State  law,  undertakes  to  de- 
prive an  accused  party  of  a  right  which  the 
statute  law  accords  to  him,  as  in  the  case  at 
bar,  it  can  hardly  be  said  that  he  is  denied,  or 
cannot  enforce,  "  in  the  judicial  tribunals  of 
the  State,"  the  rights  which  belong  to  him.  In 
such  a  case  it  ought  to  be  presumed  the  court 
will  redress  the  wrong.  If  the  accused  is  de- 
prived of  the  right,  the  final  and  practical  de- 
nial will  be  in  the  judicial  tribunal  which  tries 
the  case — after  the  trial  has  commenced.  If, 
as  in  this  case,  the  subordinate  officer  whose 
duty  it  is  to  select  jurors,  fails  to  dischargte 
that  duty  in  the  true  spirit  of  the  law ;  if  he 
excludes  all  colored  men  solely  because  they 
are  colored,  or  if  the  sheriff  to  whom  a  venire 
is  given,  composed  of  both  white  and  colored 
citizens,  neglects  to  summon  the  colored  jurors 
only  because  they  are  colored,  or  if  a  clerk 
whose  duty  it  is  to  take  the  twelve  names  from 
the  box  rejects  all  the  colored  jurors  for  the 
same  reason,  it  can  with  no  propriety  be  said 
the  defendant's  right  is  denied  by  the  State 
and  cannot  be  enforced  in  the  judicial  tri- 
bunals. The  court  will  correct  the  wrong, 
will  quash  the  indictment  or  the  panel,  or,  if 
not,  the  error  will  be  corrected  in  a  superior 
court.  We  cannot  think  such  cases  are  with- 
in the  provisions  of  section  641.  Denials  of 
equal  rights  in  the  action  of  the  judicial  tri- 
bunals of  the  State  are  left  to  the  revisory 
powers  of  this  court. 

The  assertions  in  the  petition  for  removal, 
that  the  grand  jury  by  which  the  petitioners 
were  indicted,  as  well  as  the  jury  summoned 
to  try  them,  were  composed  wholly  of  the 
white  race,  and  that  their  race  had  never  been 
allowed  to  serve  as  jurors  in  the  county  of 
Patrick  in  any  case  in  which  a  colored  man 
was  interested,  fall  short  of  showing  that  any 
civil  right  was  denied,  or  that  there  had  been 
any  discrimination  against  the  defendants  be- 
cause of  their  color  or  rape.  The  facts  may 
have  been  as  stated,  and  yet  the  jury  which 
indicted  them,  and  the  panel  summoned  to 
try  them,  may  have  been  impartially  selected. 

Nor  did  the  refusal  of  the  court  and  of  the 
counsel  for  the  prosecution  to  allow  a  modi- 
fication of  the  venire,  by  which  one-third  of 
the  jury,  or  a  portion  of  it,  should  be  com- 
posed of  persons  of  the  petitioners'  own  race, 
amount  to  any  denial  of  a  right  secured  to 
them  by  any  law  providing  for  the  equal  civil 
rights  of  citizens  of  the  United  States.    The 


privilege  for  which  they  moved,  and  which 
they  also  asked  from  the  prosecution,  was  not 
a  right  given  or  secured  to  them,  or  to  any 
person,  by  the  law  of  the  State,  or  by  any  act 
of  Congress,  or  by  the  14th  amendment  of  the 
Constitution.  It  is  a  right  to  which  every 
colored  man  is  entitled,  that,  in  the  selection 
of  jurors  to  pass  upon  his  life,  liberty  or  prop- 
erty, there  shall  be  no  exclusion  of  his  race, 
and  no  discrimination  against  them  because 
of  their  color.  But  this  is  a  different  thing 
from  the  right  which  it  is  asserted  was  denied 
to  the  petitioners  by  the  State  court,  viz.,  a 
right  to  have  the  jury  composed  in  part  of  col- 
ored men.  A  mixed  jury  in  a  particular  case 
is  not  essential  to  the  equal  protection  of  the 
laws,  and  the  right  to  it  is  not  given  by  any 
law  of  Vii^inia,  or  by  any  federal  statute.  It 
is  not,  therefore,  guaranteed  by  the  14th 
amendment,  or  within  the  purview  of  section 
641. 

It  follows  that  thi^  petition  for  a  removal 
stated  no  facts  that  brought  the  case  within 
the  provisions  of  this  section,  and,  conse- 
quently, no  jurisdiction  of  the  case  was  ac- 
quired by  the  circuit  court  of  the  United 
States.  In  the  absence  of  such  jurisdiction 
the  writ  of  habeas  corpus^  by  which  the  peti- 
tioners were  taken  from  the  custody  of  the 
authorities,  should  not  have  been  issued.  The 
circuit  court  has  now  no  authority  to  hold 
them  and  they  should  be  remanded. 

Upon  the  question  whether  a  writ  of  man- 
damus is  a  proper  proceeding  to  enforce  the 
return  of  the  men  indicted  to  the  custody  of 
the  State  authorities,  little  need  be  said,  in 
view  of  former  decisions  of  this  court.  Sec- 
tion 688  of  the  Revised  Statutes  enacts  that 
the  Supreme  Court  shall  have  power  to  issue 
*  *  writs  of  mandamus  in  cases  warranted 
by  the  principles  and  usages  of  law,  to  any 
courts  appointed  under  the  authority  of  the 
United  States,  Or  to  persons  holding  office  un- 
der the  authority  of  the  United  States,  where 
a  State  or  an  ambassador,  or  other  public  min- 
ister, or  a  consul,  or  vice  consul,  is  a  party. 
In  what  cases  such  a  writ  is  warranted  by  the 
principles  and  usages  of  law  it  is  not  always 
easy  to  determine.  Its  use  has  been  very 
much  extended  in  modern  times,  and  now  it 
may  be  said  to  be  an  established  remedy  to 
oblige  inferior  courts  and  magistrates  to  do 
that  justice  which  they  are  in  duty,  and  by 
virtue  of  their  office,  bound  to  do.  It  does  not 
lie  to  control  judicial  discretion,  except  when 
that  discretion  has  been  abused ;  but  it  is  a 
remedy  when  the  case  is  outside  of  the  exer- 
cise of  this  discretion,  and  outside  the  juris- 
diction of  the  conrt  or  officer  to  which  or  to 
whom  the  writ  is  addressed.    One  of  its  pe- 
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caliar  and  more  common  ases  is  to  restrain 
inferior  courts  and  to  keep  them  within  their 
lawfbl  bonnds.  Bacon's  Abridgment,  Man- 
damus, Letter  D;  Tapping  on  Mandamos, 
105 ;  Blackstone's  Commentaries,  vol.  S,  110, 
This  subject  was  discussed  at  length  in  £x 
parte  Bradley,  7  Wallace,  S64,  and  what  was 
there  said  renders  unnecessary  any  discussion 
of  it  now.  To  that  discussion  we  refer.  In 
our  judgment  it  vindicates  the  use  of  a  writ  of 
mandamus  in  such  a  case  as  the  present. 
The  writ  will,  therefore,  be  awarded. 


In  an  action  for  conversion  of  goods  taken 
by  a  sheriff  in  replevin  proceedings  against  a 
third  person,  a  fraudulent  vendee,  where  it 
appea^d  that  plaintiff  claimed  title  under  a 
bill  of  sale  fh>m  such  third  person,  but  was 
not  a  bona  fide  purchaser,  held.  That  the  ques- 
tion as  to  his  possession  at  the  time  of  the 
taking  was  not  important,  and  that  the  court 
properly  refused  to  submit  it  to  the  jury. 

A  transfer  of  goods  by  a  fraudulent  pur- 
chaser, as  security  for,  or  in  payment  of,  a 
precedent  debt,  does  not  make  the  transferee 
a  bona  fide  purchaser,  so  as  to  enable  him  to 
hold  the  goods  against  the  original  vendor. 
In  a  suit  by  the  true  owner  to  recover  the 
goods  against  a  person  who  claims  under  the 
fraudulent  vendee,  the  burden  is  upon  the 
party  claiming  such  title,  of  proving  that  he 
is  a  purchaser  in  good  faith  and  for  value. 

A  general  objection  to  questions  asked  a 
witness  applies  only  to  the  materiality  of  the 
facts  sought  to  be  proved,  and  not  to  the  com- 
petency of  the  witness  to  testify  on  the  sub- 
ject. [Stevens,  extrx.,  et  al.,  applts.,  v.  Bren- 
nan,  sheriff,  respt.  N.  Y.  Ct.  of  Appls.] 
---Weekly  Dige^,  {N.  F.)  March  6th,  1880. 

Mvtudl  mistake  of  fact, — ^The  agents  of  the 
owners  of  a  steamship  may,  as  trustees  of  an 
express  trust,  maintain  an  action  upon  a  char- 
ter party  entered  into  between  said  agents  and 
the  charterers  of  the  steamship. 

A  party  is  not  bound  by  a  contract  entered 
into  under  a  mutual  mistake  of  a  material  fact 
on  the  part  of  both  parties  to  the  contract. 
Such  mutual  mistake,  with  respect  to  a  mate- 
rial fact,  is  available  as  a  defeui'ie  to  an  action 
upon  such  contract. 

Where  a  steamship  is  chartered  to  arrive  at 
the  port  of  New  York,  which  at  the  time  is 
unlading  in  a  foreign  port,  it  is  incumbent 
upon  the  owners  to  show  reasonable  diligence 
in  bringing  the  steamship  to  the  port  of  New 
York.  [French  et  al.,  respts.,  v.  Abenheim, 
applt  N.  T.  Sup.  Ct.  Gen.  Term.  First 
Dq>tl 


Murder :  Practice ;  writ  of  error, — On  a  trial 
for  murder,  where  the  crime  was  alleged  to 
have  been  committed  by  means  of  a  rope 
placed  around  the  neck  of  the  deceased,  while 
the  prisoner  was  ravishing  or  attempting  to 
ravish  her,  the  judge,  after  charging  that  if 
the  jury  found  that  it  was  done  witb  a  design 
to  effect  death,  with  premeditation  and  delib- 
eration, the  prisoner  was  guilty  of  murder  in 
the  first  degree ;  further  charged,  that  if  the 
deceased  resisted  and  the  prisoner  overcame 
that  resistance  by  putting  the  rope  around 
her  neck  and  under  those  circumstances  com- 
mitted the  offense,  even  although  he  did  not 
intei^d  to  take  her  life,  and  although  his  pur- 
pose and  object  was  simply  to  accomplish  his 
purpose  of  having  criminal  connection  with 
her,  and  he  did  this  simply  to  overcome  her 
resistance,  and  she  died  while  he  was  engaged 
in  that  act,  he  was  guilty  of  murder  in  the  first 
degree.  Held,  no  error ;  he  was  engaged  ifi 
the  commission  of  a  felony  within  the  mean- 
ing and  purpose  of  the  statute,  and  it  was  of 
no  consequence  what  the  intention  was. 

The  judge  in  his  charge  read  to  the  jury  all 
the  law  in  relation  to  murder  in  th^  first  de- 
gree, but  not  those  in  relation  to  murder  in 
the  second  degree  or  to  manslaughter.  It 
was  not  claimed  on  the  trial  that  they  were 
applicable  or  should  be  read.  Held,  no  error. 
The  court  discharged  its  duty  in  confining  its 
charge  to  the  provisions  of  the  statute  which 
were  deemed  applicable  to  the  evidence  dis- 
closed on  the  trial.  [Buel,  plff.  in  error,  v.  The 
People,  defbs.  in  error.    N.  Y.  Ct.  of  Appls.] 

Removal  of  cause  to  United  States  court:  Pe- 
tition,— On  petition  to  a  State  court  to  remove 
an  action  to  the  federal  court,  it  is  not  neces- 
sary  that  a  person  who  is  named  as  defend- 
ant, and  who  is  not  a  necessary  party  to  the 
controversy,  should  join  in  the  petition,  or  be 
considered  as  a  party  to  the  action. 

The  petition  in  such  case  may  be  signed  by 
an  attorney  duly  authorized. 

Where  the  bond  given  is  not  acknowledged 
or  proved,  but  is  accepted  by  the  State  court 
as  suflScient.  it  will  not  be  considered  in  a 
motion  to  remand  the  cause. 

Citizenship  of  executors,  when  sued  as  such, 
considered.  [Cook  v.  Seligman  et  al.  U.  S. 
Cir.  a.    S.  D.ofN.  Y.] 

Evidence, — ^In  an  action  on  a  contract  for 
the  sale  of  an  invention  in  cotton  gins  and 
letters-patent  issued  thereon,  where  the  de- 
fence was  a  breach  of  warranty  "that  it  was 
equal  in  all  respects  to  the  best  saw  gin  then 
in  use ; "  plaintiff  introduced  evidence  as  to 
the  value  of  his  gin  as  compared  with  others. 
Defendants  also  introduced  similar  evidence 


Digitized  by 


Google 


204 


WASHINGTON  LAW  REPORTER. 


Vol.  Vm 


on  their  part.  Held,  That  defendants'  evi- 
dence was  competent  to  meet  the  evidence  in- 
troduced by  plaintiff,  and  that  it  was  compe- 
tent to  take  the  opinions  of  competent  persons 
as  to  the  practical  working  of  the  invention 
and  its  comparative  value.  [Scattergood, 
applt.,  V.  Wood  et  al.,  respts.  N.  Y.  Ct.  of 
Appls.] 


B««ordlB|r  B«#dB. 


In  the  following  States  the  general  princi- 
ple has  been  adopted  (with  some  diversity  in 
details,  of  course)  that  a  deed  or  mortgage, 
though  valid  without  record  as  between  the 
parties  and  their  heirs,  is  not  valid  as  against 
even  the  process  of  the  grantor's  creditors 
without  notice,  except  from  the  time  of  re- 
cording : 

Maine,  Massachusetts,  New  Hampshire, 
Vermont,  Rhode  Island,  Minnesota,  Califor- 
nia, Colorado,  Kansas,  Arkansas,  Kentucky, 
Tennessee,  Louisiana,  Texas,  Florida,  North 
Carolina,  Virginia  and  West  Virginia. 

In  Alabama  instruments  in  the  nature  of  a 
mortgage  and  conveyance  of  unconditional 
estates  are  void  as  to  subsequent  purchasers 
for  value,  mortgagees  and  judgment  creditors 
having  no  notice,  unless  recorded  within  three 
months  from  date.  Other  instruments  are 
void  unless  recorded  before  the  right  of  such 
persons  accrue. 

In  Connecticut  deeds  and  mortgages  must 
be  recorded  within  a  reasonable  time,  and  un- 
less so  recorded  are  not  effectual  against  any 
but  the  grantor  and  his  heirs. 

In  Delaware  mortgages  generally  take  pri- 
ority only  according  to  the  date  of  recording, 
and  become  liens  only  fVom  that  date,  not 
fh)m  the  date  of  execution,  but  sixty  days  is 
allowed  for  recording  a  purchase  money  mort- 
gage, during  which  time  its  record  gives  it 
preference  to  any  Judgment  or  other  lien 
against  the  mortgagor,  though  of  a  date  prior 
to  the  mortgage. 

In  Greorgia  twelve  months  is  allowed  for 
recording  a  deed  and  thirty  days  for  a  mort- 
gage. A  deed  not  recorded  within  the  time 
may  be  subsequently  recorded,  but  loses  pri- 
ority over  a  subsequent  deed  from  the  same 
grantor,  taken  without  notice  and  recorded 
seasonably.  A  mortgage  not  recorded  within 
the  time  remains  valid  against  the  mortgagor, 
but  is  postponed  to  other  liens  accruing  prior 
to  the  actual  record,  unless  the  lien  is  created 
by  contract  and  the  lienor  has  notice  of  the 
unrecorded  mortgage. 

In  Indiana  deeds  and  mortgages,  to  be  valid 
against  any  other  person  than  the  grantor  or 
mortgagor,  his  heirs  or  persons  having  notice, 


must  be  recorded  within  forty-flve  days  after 
execution  and  delivery. 

In  Maryland  deeds  and  mortgages  must  be 
recorded  within  six  months  and,  if  so  recorded, 
take  effect  as  between  the  parties  from  date. 
A  deed,  but  not  a  mortgage,  may  be  recorded 
after  the  time ;  when  recorded  the  instrument^ 
has,  as  against  the  grantor,  &c.,  and  all  pur- 
chasers with  notice  and  creditors  becoming 
so  after  the  record,  the  same  validity  as  if  re- 
corded in  time. 

In  Mississippi  absolute  deeds  take  effect  if 
recorded  within  three  months  after  execution. 
Mortgages  and  deeds  of  trust  take  effect  as  to 
purchasers  in  good  faith  and  without  notice 
and  creditors  only  from  date  of  record. 

In  New  Jersey  fifteen  days  is  allowed  for 
the  record  of  the  deed,  and  deeds  not  sea- 
sonably recorded  have  no  effect  against  judg- 
ment creditors,  &c.  A  mortgage  has  effect  as 
against  subsequent  judgment  creditors  only 
from  the  time  of  record. 

In  Ohio  six  months  from  date  is  allowed 
for  recording  deeds. 

In  Pennsylvania,  the  rule  (except  for  the 
County  of  Philadelphia,  where  immediate  re- 
cord is  required),  six  months  is  allowed,  bat 
for  deeds  made  without  the  State,  twelve 
months  is  allowed.  Record  is  not  necessary 
as  against  judgment  creditors. 

In  South  Carolina  deeds  and  mortgages  are 
not  valid  against  third  persons  unless  recorded 
within  forty  days  of  delivery  or  execution,  in 
which  case  they  take  effect  from  date  of  de- 
livery or  execution ;  if  recorded  after  the  forty 
days  they  are  effectual  against  subsequent 
creditors  and  purchasers  for  value  without 
notice  only  from  the  date  of  record.     * 

In  Wyoming  Territory  three  months  is  al- 
lowed for  recoil. — N,  Y.  Daily  Register. 


Simply  a  Demand. — Judge  Daniels,  in  Su- 
preme Court  Chambers,  March  17th,  directed 
the  service  of  summons  by  publication  in  a 
suit  begnn  by  the  New  York,  Lake  Erie  Wes- 
tern Railroad  Company  against  James  Mc- 
Henry,  who  is  now  in  Europe.  The  com- 
plaint, in  a  suit  of  such  magnitude,  is  so  un- 
usually short  that  it  is  a  curiosity  and  worth 
publishing  in  full.     It  is  as  follows : 

"  The  plaintiff  in  the  above  entitled  action, 
complaining  of  the  defendant,  alleges  that 
the  defendant  is  indebted  to  the  plaintiff  in 
the  sum  of  $1,S07,287.17,  with  interest  there- 
on from  the  8th  day  of  July,  1878,  in  respect 
of  so  much  money  before  that  time  had  and 
received  by  the  defendant  to  and  for  the  use  of 
the  plaintiff;  and  the  plaintiff  demands  judg- 
ment for  the  sum  aforesaid,  withinterestflrom 
the  date  aforesaid,  besides  cost." 
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CriwkimmM  Ii»w.    IndonMmMit  of  Nain^s  on  In- 

The  defendants  were  indicted  and  convicted 
in  the  court  below  of  a  riot.  On  the  trial  the 
State's  attorney  offered  to  examine  one  John 
S.  Hallett,  as  a  witness  on  behalf  of  the  peo- 
pie,  bat  the  counsel  for  the  defendant  objected 
to  his  examination  upon  the  ground  that  his 
name  did  not  appear  correctly  indorsed  on 
the  indictment.  Thereupon  the  State's  attor- 
ney withdrew  the  witness  and  gave  notice  that 
he  would  call  him  afterwards — ^the  indictment 
having  the  name  of  James  S.  Hallett  instead 
of  John  S.  Hallett  indorsed:  Subsequently 
the  State's  attorney  again  offered  to  examine 
said  Hallett.  The  defendants  objected  upon 
the  same  ground  as  formerly,  but  the  court 
overruled  the  objection.  This  ruling  is  as- 
signed for  error.  Scholfield,  J.,  says :  *•  There 
was  no  error  in  this.  It  has  been  the  settled 
law  of  this  State  since  the  decision  in  Gk>od- 
win  V.  People,  S  Scam.,  89,  decided  in  1841, 
that  the  prosecution  *  is  not  confined  to  the 
list  of  witnesses  indorsed  on  the  indictment 
and  furnished  previous  to  the  arraignment, 
but  that  the  circuit  court  in  the  exercise  of  a 
sound  discretion,  and  having  a  strict  regard 
to  the  rights  of  the  community  and  the  pris- 
oner, may  permit  such  other  witnesses  to  be 
examined  as  the  justice  of  the  case  may  seem 
to  require.'  14  lU.,  438 ;  70  111.,  171 ;  74  lU., 
144.  It  does  not  appear  here  that  the  defend- 
ants could  have  been  surprised  by  the  exami- 
nation of  this  witness.  There  does  not  appear 
to  have  been  any  other  person  present  of  the 
name  of  Hallett  at  the  time,  place,  when  and 
where  the  transaction  occurred ;  and  it  is  ap- 
parent that  the  only  mistake  was  in  writing 
James  instead  of  John  in  making  the  indorse- 
ment. It  would,  moreover,  seem  that  the  de- 
fendants by  the  delay  before  examining  the 
witness  after  the  notice  was  given  that  he 
would  be  examined  had  ample  time  within 
which  to  prepare  to  meet  his  evidence.  At 
all  events  if  this  delay  was  not  sufficient  and 
the  defendants  were  really  taken  by  surprise 
by  the  examination  of  the  witness,  it  devolved 
upon  them  to  affirmatively  show  it,  and  that 
they  have  not  attempted .' '  Upon  other  grounds 
the  decision  of  the  lower  court  was  reversed. 

Sagg  V.  People.] — Tf^e  Central  Law  Journal. 

WcA6,  1880. 


The  trial  of  Lewis  Payne,  for  the  murder 
of  Miss  McLeon  by  administering  large  quan- 
tities of  spirits,  which  took  place  February  24, 
at  the  central  criminal  court,  London,  Eng- 
land, was  concluded  with  a  verdict  of  guilty 
of  manslaughter.    Payne  had  seduced  Miss 


McLeon,  and  for  some  time  had  lived  with  her 
as  her  paramour,  but  either  becoming  infatu- 
ated with  a  woman  named  Fannie  Matthews, 
who  is  under  indictment  as  accessory  to  the 
crime,  or  wishing  to  possess  himself  of  some 
property  belonging  to  his  mistress,  he  con- 
cocted a  plan  with  the  woman  Matthews  to 
murder  Miss  McLeon  by  inducing  her  to 
begin  a  debauch,  which  they  kept  up  without 
intermission,  continuously  forcing  the  unfor- 
tunate woman  to  swallow  large  quantities  of 
brandy  until  she  died  of  alcaholization. 


n^  ((ourts. 


Ualf«d  9Uit«i  Sapr«iii«  Court. 

No.  136.  Edward  T.  Guy,  plaintttf  in  error,  ▼. 
the  Mayor, etc.,  of  the  city  of  Baltimore:  in  error 
to  Baltimore  city  court,  ot  the  State  of  Maryland; 
Judgment  reversed  with  cod^  and  cause  remanded, 
witli  directions  to  set  aside  the  Judgment  against 
plaintiff  in  error  and  to  dismiss  the  action,  with 
costs  to  him,  against  the  citv.  Opinion  by 
Mr.  Justice  Harlan;  dissenting,  Mr.  Chitf  Justice 
Waite. 

No.  879.  Tiie  United  States,  appellants,  y. 
Francis  J.  Lippitt;  appeal  from  the  Court  of  Claims; 
judgndent  affirmed.  Opinion  per  Mr.  Justice 
Harlan. 

No.  788.  The  United  States,  appellants,  v.  Helen 
A.  Pecki  administratrix. 

No.  789.  Helen  A.  Pectc,  administratrix  and  ap- 
pellant, V.  the  United  States;  appeals  from  the 
Court  of  Claims;  Judgment  affirmed  and  additional 
amount  of  $2,666  allowed  for  extra  expenses. 
Opinion  per  Mr.  Justice  Bradley. 

No.  1106.  The  Woodbury  Patent  Planing  Aia- 
ciiine  Co.,  appellant,  v.  Allen  W.  Keith;  appeal 
from  the  Circuit  court  of  the  United  States  for  tlie 
District  of  Massachusetts;  decree  affirmed  with 
costs.    Opinion  by  Mr.  Justice  Strong. 

No.  196.  Lovell  &  Bailey  et  al.,  plaintiffs  in  error, 
V.  James  Davis,  master  of  ship  Adornia;  in  error  to 
Circuit  court  for  the  District  of  Louisiana;  Judg- 
ment affirmed  with  cost  and  Interests.  Opinion  by 
Mr.  Justice  Miller. 

No.  166.  The  First  National  Banlc  of  Carlisle  et 
at.,  plaintiffs  in  error,  v.  Fannie  L.  Graham;  in  er- 
ror to  the  Supreme  Court  of  Pennsylvania;  Judg- 
ment affirmed  with  costs.  Opinion  by  Mr.  Justice 
Swayne. 

No.  197.  The  Northwestern  Mutual  Life  Insurance 
Co.,  plaintiff  in  error,  v.  Mary  L.  Grudley;  in  error 
to  the  Circuit  court  of  the  United  States  for  the 
Eastern  District  of  New  York;  Judgment  af- 
firmed with  costs  and  interest.  Opinion  by  Mr. 
Justice  Swayne. 

No.  185.  William  Imhaeuser,  appellant,  v.  Jacob 
Buerk;  appeal  from  the  Circuit  court  of  the  United 
States  for  the  Southern  District  of  New  York;  de- 
cree affirmed  wltli  costs.  Opinion  by  Mr.  Justice 
Clifford. 

No.  776.  The  State,  ex  rel.  William  L.  Trenholm, 
executor,  etc.,  plaintiff  in  error,  v.  Peter  CGallard, 
treasurer,  etc.;  in  error  to  tlie  Supreme  Court  of 
the  State  of  South  Carolina;  Judgment  affirmed  with 
costs.    Opinion  by  Mr.  Chief  Justice  Waite. 

No.  242.  The  Pacific  Balhroad  of  Missouri,  appel- 
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lants,  V.  Gkorge  E.  Ketcham  et  al,;  appeal  from 
the  Circuit  Coort  of  the  United  SUtes,  for  the 
Eastern  District  of  Missouri;  decree  affirmed  with 
costs.    Opinion  by  Mr.  Chief  Justice  Walte. 

No.  189.  H.  L.  Henry,  appellant,  v.  Charles  H. 
Sedgwick,  a8«ij!:nee,  etc.;  appeal  from  the  Circuit 
Court  of  the  United  States  for  tlie  District  of  Ne- 
braska; decree  affirmed  with  costs.  Announced  by 
Mr.  Chief  Justice  Walte. 


OIBCriT  COrBT.-MM  Artimr  mm^  €•>•  MS. 
V«w  Aalta  ml  Ii»w. 

MjlBCH  n,   1880 
S1768  0weii  Leddy  ▼.  James  Smitli.     Aoooant,  $161.90. 

PUTfl  aity,  R  H.  Ooldtborouffh. 
21754.  Jalia  A.   Rapp  t.  Metropolitan    Lodge   of  Odd 

Fellows,  $380.    Plffsatty.  B.  A.  LocWood. 
21706.  Samael  B.  FUber  t.  Ancasiiu  Sobombora.     Cer* 

iiorarl.    Defu  atty,  A.  K.  Browne. 

21766.  Jobnson  k  Auffotterfer  v.  Jobn  Walter.  Jadgment 
of  Jdltioe  Helmick,  $31.46. 

Mabch  28. 1880. 

21767.  Joeepb  Wesley  t.  Ellen  Riddle.  OerUorart.  Defu 
soLtlE.  H.  Thomas. 

21768.  Edward  DeBlaine  y.  George  W.  Aires.  Certiorari 
Defts  sol.,  Wm.  Stone  Abert. 

21760.  Jacob  EUinger  y.  Hable  Bros.  Note,  $860.  miTs 
atty,  L.  Tobriner. 

Mabch  94. 1880. 

21760.  The  First  Baptist  (Church  of  Washington,  D.  ii.,  y. 
The  Baltimore  and  Potomac  R.  R.  Oo.  Damages,  $20,000. 
Plflb  atty,  J.  J.  Darlington  and  R.  T.  Merrick 

21761.  Ann  Sbackleford  et  al.T.  William  Brown.  Dam- 
ages, $1,60U.    PUTb  attys,  A.  A.  Bimey  and  E.  A.  Newman. 

Mabcb  26, 1880. 

21762.  Solmon  Graves  ▼  The  Potomac  iTerra  Gotta  Oo. 
of  the  District  of  Oolnmbia.  Note  and  acconnt.fll, 288.11. 
Plffsatty.I.  O.  Uine 

21765.  Le  Roy  Tattle  t.  same.  Note,  $2,707.08.  PUTs 
atty,  same. 

21764.  Mary  G  Egglerstedt  ▼.  Samael  W.  Estren.  Oer- 
tiorari.  < 

S1766.  Mary  McGnire  ▼.  The  West  End  Catholic  Hibernian 
Benevolent  Society  of  Washington,  D.  0.  Account.  $260. 
Piffs  atty,  P.  B.  Stllson. 

21766.  Samael  B.  Oorbett  t.  Enoch  O.  Earnest  et  al.  Ac- 
ooon  t.  $161 .60.    Plfls  aity,  same. 

21767.  Aires  k  Belt  v.  Simon  Joseph  et  ai.  Replevin. 
PUTs  attys.  Riddle,  Miller  k  Padgett. 

Ill  K4&UITT.~  HMTiMr,  SmmUr: 

V«w  Saita. 

Mabch  22, 1880. 
7212.  Watkins  Addison.  Jr..  t.  Margaret  Addison.    For 
dirorce.    Com.  sols.,  J.  H.  sarille. 

Ujjucu  28, 1880. 
7218.  Henry  Samuels  y.  Hannah  Samuels.    For  partition. 
Com.,  sols..  Ouppy  k  Ingersoll. 

7214.  Gertrude  F.  Ashford  y.  John  M.  Ashford.  For  di- 
vorce. Com.  sol.,  W.  T.  Bailey.  Defu  sol^^.,  BarUey  It 
Southard. 

7216.  Richard  Cruit  T.  Henri  Schmen.  For  injunction 
Com.  sol.,  W.  D.  Cassin. 

7216   William  B.  Todd  v.  Samuel  R.  Bond  et  al.    For  In- 

Junction,  discovery  and  account.  ( 'om.  sols.,  Worthington 
tHeald. 

7217.  Susannah  Fowler  v.  John  W  Disk  et  al.  To  set 
aside  sale.    Com.  sols.,  Edwards  6t  Barnard . 

Mabch  26, 1880. 

7218.  Kittle  S.  Harris  v.  Elisabeth  W.  Harris.  For  an  ac- 
count.   Com.  sol.,  J.  H.  Smith. 

7210.  Daisy  P.  D  Black  v  Walter  H.  Smith  et  al.  To  va- 
cate sale.    Com.  sol.,  F.  W.  Hackett. 


Legal  Notices. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Georgetown,  D.  C,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans*  Court  business. 
Letters  of  Adminlstratton  on  th«>  personal  estate  of  George 
T.  Cartwright,  late  of  the  District  of  Columbia,  deceased. 

All  porsons  having  claim?  against  the  raid  decea&ed  are 
hereby  warned  to  exhibit  thesame,with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  16th  day  of  January 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  16ih  day  of  January,  1880. 

18-8*  WM.  £.  OABTWUGHT. 


LegtU  Notices* 


mHIS  IS  TO  GIVE  NOTICE, 

X  That  the  subscribers,  of  Washington,  D.  C,  haw  ob- 
tained from  the  Supreme  Court  of  the  District  of  Oolnm- 
bia,  holding  a  Special  Term  for  Orphans*  Court  business, 
Lettersof  Administration.w.  a.,  on  the  personal  estate  of 
Edward  A.  Paul,  late  of  the  U.  S.  Marine  Oorp«»  deceased ; 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same.vrith  the  vouchers  there- 
of, to  the  subscribers,  at  or  before  the  19th  day  of  December 
next;  thejL may  otherwise  by  law  be  excluded  from  all 
benefit  oftae  said  estate. 

Given  under  our  hands,  this  19th  day  of  Deoember,  187$. 
THOMAS  E.  JOHNSON, 
18-8  EDWARD  DUNN. 

I.  G.  KncBAix,  Solicitor. 


IN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  fiSd  day  of  March,  1860. 
Hbitbt  Samubls    1 

T  {    No.  7218.    Equity  Docket  90. 

HaknahSamitbls.  ) 

On  motion  of  the  plalntlflr,  by  Mr.  E.  C.  Ingersoll,  his 
solicitor,  it  is  ordered  that  the  defendant,  Hannah  Samn^s, 
cause  her  appearance  to  be  entered  herein  on  or  befbre 
the  first  mle-day  occurring  forty  davs  after  this  dav :  other- 
wise the  cause  will  be  proceeded  wi  th  as  in  case  of  aefanlt. 
By  the  oourt.  A.  B   HAGNER,  Justice,  *e. 

True  copy.    Test :    R.  J.  Mbioo,  Clerk.  Ac. 
E.  C.  INOBROOLL,  Solicitor.  18-B 


IN  THE  SUPREME  COURT  OF  THE  DISTRIOT  OF 
Columbia,  the  26th  day  of  March,  1880. 
Richabo  H.  Thomas  ) 

T.  {       No.  7220.   Equity  Docket  iO. 

Elxiba  Thomas.     ) 

On  motion  of  the  plaintiff,  by  Mr.  John  Cruikshank,  hia 
solicitor,  it  is  ordered  that  the  defendant,  Elmira  Thomas, 
cause  her  appearance  to  be  entered  herein  on  or  befora 
the  first  rnle  day  occurring  forty  davs  after  this  day :  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  Court :  D.  K.  CARTTER,  Justice,  *c. 

A  true  copy.    Teat:  R.  J.  Mbios,  Clerk,  ke.  lf-« 

John  Cbuikbhakk,  Solicitor. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  city,  D.  C. .  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for'Orphans'CourtbuslnesSjIfettera 
of  Administration,  on  the  personal  estate  of  John  H.  Ingle, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  ar« 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscriber,  at  or  before  the  6th  day  of 
March  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Given  under  my  hand  this  6th  day  of  March.  1 880. 

THOS.  J.  MTEB8. 
Wm.  Johw  MnxBB,  Sol^itor. ii-$ 


CHANCERY  SALE  OF  VACANT  LOTS  ON  8  STREET  , 
BETWEEN  THIRTEENTH  AND  FOURTEENTH 
STREETS  NORTHWEST. 

By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Distriot 
of  Columbia,  passed  in  equity  cause  No.  6,004,  docket  16.  I 
will  offer  for  sale,  at  public  auction,  in  Arontof  thepremlsea, 
on  TUESDAY,  80th  March,  A.  D.  1880,  at  6  o'clock  p.  m.. 
all  those  pieces  or  parcels  of  real  esmte  situated  In  the  city 
of  Washington,  in  said  District,  kaovm  as  and  being  Iota 
numbered  thirty-nine  (89)  and  forty  (40).  In  ClagetU' subdi- 
vision 0I.I0U  numbered  eighteen  (18).  ninsteen  (19),  twenty 
(20)  and  twenty-one  (21),  in  W.  W.  CoBCoran's  subdivisioa 
of  square  numbered  two  hundred  and  thirty-nine  (M9), 
said  subdivision  being  of  record  in  liber  26,  D.  C  ,  Ibllo  188. 
in  I  he  Surveyor's  office  for  said  Dintrict,  and  being  the 
same  property  conveyed  bv  John  B.  Clagett  and  wiib  to 
Mary  Key  worth,  by  deed  of  record  in  liber  720,  folio  196,  oaa 
of  the  land  records  for  said  District. 

Terms  of  sale,  as  prescribed  by  said  decree:  The  purohaa* 
money  to  be  paid— one  third  in  cash  on  the  day  of  sale  or 
within  seven  days  thereafter,  and  the  residue  in  two  equal 
installmenu  at  six  and  twelve  months  after  day  of  sale;  for 
the  deferred  paymenU  the  purchaser  or  purchasers  togiw 
his,  her  or  their  promissory  notes,  bearing  date  the  day  of 
sale,  and  payable,  with  interest  from  date  of  notes,  at  the 
rate  of  six  per  centum  per  annum  until  paid,  which  notee 
are  to  be  secured  by  deed  of  trust  011  the  property  sold ;  or 
all  ca»h  at  the  election  of  the  purchaser  or  pureliasers,  to 
be  paid  on  the  day  of  sale,  or  within  seven  days  thereafter 
$100  down  on  each  lot  when  the  property  Is  struck  off.  Con- 
veyandng  and  recording  at  purchaser's  oust.  The  Trustee 
reserves  the  right  to  resell  at  the  risk  and  oost  of  the  de- 
faulting purchaser. 

JOHN  KETWOBTH,  Trwteo. 

DmiauiiOJi  Bkof.,  Aaoiloaeers.  U>1 
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JJegal  Notices. 


PANKBUPTOY  NOTICE, 
o  all  the  creditors  of  GEOROE  O.  MOORE,  who  may 

haTe  prored  their  olAlms : 
Too  are  hereby  notified  to  appear  before  the  Supreme 
Oonrt  of  the  Distriot  of  Columbia,  sitting  in  Banlcruptoy,  on 
the  16th  day  of  April,  1880,  at  11  o'clock,  a.  m..  at  the  of- 
fice of  J.  Sayles  Brown,  register,  at  the  City  Hall,  Wnshing- 
um  citv,  to  show  cause  why  a  discharge  from  all  his  debts 
should  not  be  granted  to  said  Bankrupt.  Ton  are  also  noti- 
fied that  the  second  and  third  meetings  of  said  Bankrupt's 
creditors  will  be  held  before  the  Register  at  the  same  place, 
CD  the  lAth  day  of  April,  1880,  at  11  o'clock  a.  m. 
By  order  of  the  Court :  FRED'K  DOUaLASS, 

U.  S.  Marshal  of  D.  C,  as  Messenger. 
Teet;  B.  J.  Mmos,  Clerk 13-2 

•nANKBUPTOY  NOTICE. 

To  all  the  creditors  of  WILL.IAM  DICKSON  and  JOHN 

B.  PATTERSON,  trading  as  DICKSON  It  PATTERSON, 

who  may  have  proved  their  claims  : 

You  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  or  Columbia,  sitting  in  Bankruptcy,  on 
the  14th  day  of  April,  1880,  at  11  o'clock;  a.  m.,  to  answer 
the  petition  of  William  Dickson,  and  on  the  13th  day  of 
April,  at  1 1  o'clock  a.  ok,  to  answer  the  petition  of  John  R. 
Patterson,  at  the  office  of  J.  Sayles  Brown,  Register,  at  the 
City  Hall,  Washington  city,  to  show  cause  why  a  discharge 
from  all  their  debu  should  not  be  granted  to  said  Bankrupts. 
You  are  also  notified  that  the  second  and  third  meetings  of 
said  Bankrupts*  creditors  will  be  held  before  the  Register 
at  the  same  place,  on  the  12th  day  of  April,  1880.  at  11 
Cdock  a.  m. 

By  order  of  the  Court.  FRED'K  DOUGLASS. 

U.  S.  Marshal  of  D.  ( ;.,  as  Messenger. 

Test: R.  J.  MaiGB.  Clerk. .13-2 

DANKRUPTCY  NOTiCE. 

This  is  to  glTe  notice :  That  on  the  22d  day  of  March, 
A.  D  IMO,  a  warrant  in  Bankruptcy  was  issued  against  the 
estate  of  Alexander  R.  Williams,  of  the  city  of  Washington, 
of  said  ]>istrict,  who  l^as  been  adjudged  bankrupt  on  bis  own 
petition :  That  tlie  payment  of  any  debts  and  delivery  of  any 
property  belonging  to  such  bankrupt,  to  him  or  for  his  use, 
and  the  transfer  of  any  property  by  him  are  forbidden  by 
law :  That  a  meeting  of  the  creditors  of  the  said  bankrupt  lo 
proTe  their  debts,  and  choose  one  or  more  assignet^s  of  his 
estate,  will  be  held  at  a  court  of  bankruptcy,  to  be  holdAu 
at  the  CitT  Hall,  in  the  city  of  Washington,  before  J.  Sayles 
Brown,  Blister,  on  the  10th  day  of  April,  A.  D.  1880,  at 
IS  o'clock,  m. 

FRED'K  DOUGLASS, 

IM U.  S.  Marshal  of  l>.  O.  as  Messenger. 

FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Business.  Mnroh  27th,  1S80. 

In  the  matter  of  the  Will  and  Codicil  of  Chas.  H.  Wauon 

Application  for  I'robate  of  Will  and  Codicil  and  for  Let* 
ten  Testamentary,  on  the  estate  of  Charles  H.  WaUon,  of 
tlie  District  of  Columbia,  has  this  day  been  made  by  M. 
Letitia  Watson. 

All  persons  interested  are  hereby  notified  to  appear  In  this 
court  on  Friday,  the  SSd  day  of  April  next,  at  11  o'clock 
a.m.,  to  show  cause  why  the  Will  and  Codicil  should  not 
be  proTed  and  Letters  Testamentary  on  the  estate  of  the  said 
deeeaaed  should  not  issue  as  prayed  Provided,  a  copy  of 
this  order  be  published  once  a  week  for  three  weeks  In  the 
Washington  Law  Reporter  previous  to  the  said  day. 
1«         Test:  A.  WEBSTER,  Register  of  Wills. 

a  S.  MooRK.  Solicitor. 


Legal  Notices. 


EXTRACT  FROM  THE  PROCEEDINGS  OF  TUESU. 
preme  Court  for  the  District  of  Columbia,  holding  a 
Special  Term,  on  Saturday,  the  27th  day  of  March, 
A.  D.  1880. 
In  re  Estate  of  Emily  Sonthwlck,  dec'd. 
On  motion  of  the  petitioner,  by  her  solicitor,  W.  J.  John- 
ston, it  is  ordered,  adjudged  and  decreed  that  the  report  of 
the  special  auditor  in  the  above^ntitled  case  be  approved 
unless  caupe  to  the  contrary  thereof  be  shown  prior  to  the 
16th  day  of  April,  1880     Provided  a  copy  of  this  order  be 
published  for  three  successive  weeks  previous  to  said  date 
h.  the  Washington  Law  Reporter. 

I  hereby  certify  the  aforegoing  to  be  a  true  Extract  from 
the  Proceedings  of  the  Supreme  Court  of  the  District  of 
Golumbia,  holding  ui Special  Term,  on  the  day  aud  date 
first  hereinbefore  written. 

Witness  my  hand  and  the  seal  of  the  Supreme  Court, 

hokling  a  Spacial  Term,  this  97th  day  of  March,  A.  D.  1880. 

~^  A.  WEBSTER,  Register  of  WUU. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    March  12,  1880. 

In  the  case  of  Catharine  S.  Mix,  administratrix  of  Charles 
E.  Mix,  deceased,  the  administratrix  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  9ih  dav  of 
April,  A.  D.  1880,  at  11  o'clock  a.  m.  for  making  payment  and 
distribution  under  the  Court's  direction  and  control:  when 
:ind  where  all  creditors  and  persons  entitled  to  distributive 
shares  (or  legacies)  or  a  residue,  are  hereby  notified  to  at- 
tend in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  administratrix  will  take  the  benefit  of  the  law 
against  them :  Provided,  a  copy  of  this  order  be  published 
once  a  week  for  three  weeks  ^n  the  Washington  Law  Re- 
porter previous  to  the  said  day. 

Test; A   WEBSTER,  Register  of  Wills. 

CHANCERY  SALE  OF  LOTS  14  TO  21,  both  inclusive, 
and  the  north  23  feet  and  6  inches  of  lot  IS,  in  square  78, 
situated  on  21  st  and  North  K  streets,  northwest,  now 
occupied    by  the  District  of  Columbia  as  a  Market 
House. 
By  virtue  of  the  decrees  of  the  Supreme  Court  of  the  Dis- 
trlfet  of  Columbia,  passed  in  equity  cause  of  Augusta  Mo- 
Blair  et  al.  against  John  G-.  McBlalr  ei  al.,  No.  1365,  the  un- 
dersigned, a«  Trustee,  will  sell  at  Public  Auction.  In  front 
of  the  premises,  on  Wednesdav.  the  2l8t  day  of  April,  A.  T)  , 
1S80.  at  6  o'clock  p.  m.,  all  those  pieces  or  parcels  of  ground 
in  the  Uiiy  of  Washington,  District  of  Columbia,  known  and 
designated  upon  the  plans  or  plats  of  said  city  as  lotsi4, 16, 
16,  17, 18,  19.  20  and  21 ;  and  the  north  33  feet  and  5  inches  of 
lot  IS,  in  square  No.  78. 

.  .The  terms  of  sale  are  one-third  (H)  cash,  and  the  residue 
in  two  (2)  equal  Instalments,  at  six  and  twelve  months  after 
date,  with  interest,  to  be  secured  by  approved  notes,  and  a 
lien  reserved  on  the  property  sold.  No  deed  or  deeds  will 
be  given  until  all  purcha  e  money  and  Interest  shall  have 
been  paid  A  deposit  of  $100  will  be  required  on  each  lot 
and  part  of  lot  when  sold.  All  conveyancing  at  purchaser's 
cost.  If  the  terms  of  sale  be  not  compiled  with  in  ten 
days  from  day  of  sale,  the  Trustee  reserves  the  right  to  re- 
sell the  properly  at  the  risk  and  cost  of  the  defaulting  pur- 
chaser, after  ton  days'  notice  in  the  Evening  Star. 

WILLIAM  J.  MILLER,  Trustee, 
Office  490  Louisiaua  Ave. 
Waltkr  B.  WiLLf  ams  a  Co.,  Auctioneers.  13  4 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Edwin  Shufflvbotbam       ) 

V.  >    No.  6960.    In  Equity. 

HUNRY  SHUFFLKBOTUAM  ICT  AL.  ) 

John  E.  McNally.  trustee,  having  reported  that  he  has 
sold  all  of  lot  H.  and  the  southern  part  of  lot  I,  in  square 
61b,  in  Washington  city,  Distrietot  Colombia,  and  pariiculai- 
ly  described  in  the  proceedings  in  this  cause,  to  William 
Fletcher  for  $1,476 :  It  is  this  23d  day  of  March.  A  D.  1880, 
ordered  that  the  said  sale  will  be  finally  ratified  and  con- 
flrnied  on  the  Ui  Tuesday  of  Alay  next,  unless  cause  to  the 
contrary  be  shown.  Provided  a  copy  of  this  order  be 
published  once  a  week  for  three  successive  weeks  before 
the  said  day.  A.  B.  HAaNGR. 

Asso  Justice. 

A  true  copy.        Test:  13-8        R.  J  Meigs,  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  22d  day  of  March,  1880. 

TUOUBY  <T  AL.       i 

V.  [    Equity.    No.  6736. 

HOLTZMAN    KT   AL.  ) 

Ou  motion  of  defendant,  Mujor.  it  is  this  22d  day  of  March, 
1880,  ordered,  a^judeed,  and  decreed,  that  the  sale  made 
In  this  cause  be  ratified  and  confirmed,  unless  cause  to  the 
contrary  be  shown  on  ur  before  the  26th  day  of  April,  1880. 
Provided  a  copy  of  this  order  be  inserted  in  the  Washington 
Law  Reportec  and  in  the  Evening  Star,  once  a  week  for 
each  of  three  successive  weeks  before  the  said  26th  day  of 
April.  1880. 

The  report  states  the  amount  of  the  sale  to  be  $1,066. 
IS-.S. A.  B.  HAGNER,  Ass.  Justi/'e. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  24th  day  of  March,  188o. 
Randolpu  Barton,  Guardian.     ) 

T.  \    lu  Equity,  No.  6668. 

AXNA  MAHIA  MlDDLRTON  BT  AL.     ) 

On  consideration  of  the  petition  and  report  of  Randolph 
Barton,  guardian  and  trustee  this  dav  filed  in  this  cause 
It  is  ordered  that  the  sale  mentioned  in  the  said  petition 
and  report  be  and  it  is  hereby  rutifled  find  confirmed,  unless 
canse  to  the  contrary  be  shown  on  or  before  the  24th  day  of 
April.  IhbO,  provided  a  copy  of  this  order  be  previously  In- 
berted  In  the  Washington  Law  Reporter  once  a  week  for 
three  successive  weeks.  A.  B.  HAGNER, 

Asso.  Justice. 

A  tme  copy.        Test :        18-8        B.  J.  MMtaa,  Clerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term   for  Orphans' 
Court  Boslneu.  March  19.  imi 
In  the  matter  of  the  Will  .and  Codicils  of  Isaiah  Hansoom. 
Application  for  probate  of  the  Will  and  codicils  and  for 
Letters  Testamentary  on  the  Estate  of  Isaiah  Hanscom,  of 
the  District  of  Columbia,  has  this  day  been  made  by  Jalla 
M   Hanscom,  William  L.  Hanscom  and  Frank  L.  Femald. 
All  persons  interested  are  hereby  notified*  to  appear  in 
this  court  on  Friday,  the  16th  day  of  April,  next,  at  11 
•'clock  a.  m.,  to  show  caase  why  the  Will  and  codicil 
shonld  not  be  proved  and  Letters  Testamentary  on  the  estate 
of  the  said  deceased  shonld  not  issue  as  prayed.    Provided 
a  copy  of  this  order  be  published  once  a  week  for  three 
weeks,  in  the  Washington  Law  Reporter,  previous  to  the 
said  day. 

Test :    A.  WEBSTER.  Re«:Uter  of  WilU. 
B.  T.  Haitlst.  Solicitor.  lS-3 


IN  THE  SUPREME  COURT  OF   THE  DISTRICT  OF 
Columbia,  the  16th  day  of  March,  1880. 
THOfl.  Jbsup  Millbb     ) 

V.  (    No.  S1684.    At  Law. 

Maboabbt  Killbbn.     I 

On  motion  of  the  plain  titf,  by  Mr.  Henry  Wise  Gamett, 

his  solicitor,  It  is  ordered  that  the  defendant,  Margaret 

Killeen,  cause  her  appearance  to  be  entered  herein  on  or 

before  the  first  rule-day  occurring  forty  days  after  this 

day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 

of  default. 

By  the  Court.  WALTER  S.  (-'OX.  Justice,  ko. 

True  copy.    Test:  R.  J.  MEIGS.  Clerk,  &c. 

H.  W.  Qabnbtt.  Solicitor.     12-8 


IN  THE  SUPREME  (;OURT  OF  THE  DISTRICT  OF 
Columbia,  the  16th  day  of  March  188U. 

ELLIDA  J.  MiDDLBTON       ) 

y.  [    No.  6911.    Equity  I>ooket,  19. 

J.  Staklby  Jonbs  bt  al.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Hugh  T.  Taggart,  her 
solicitor,  it  is  ordered  that  the  defendants,  J.  Stanley  Jones 
and  James  S.  Waters,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
after  this  dav,  otherwise  the  cause  will  be  proceeded  with 
as  in  caae  of  default. 

By  the  Court :  A.  B.  HAONER,  Justice. 

Tbubcopy.    Test:  R.  J.  Mbics. Clerk. 

Hugh  T.  Taooabt,  Solicitor.  13-3 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT    OF 
Columbia,  the  18th  day  of  March  1880. 
Jbbbmiah  Lowb        i 

V  I    No.  7181.    Equity  Docket,  20. 

JOHH  R.  Bbooks  bt  al.  3 

On  motion  of  the  plaintiff,  by  Mr.  B.  F.  Leighton,  his 

solicitor,  it  is  ordered  that  the  defendants,  John  R.  Brooks, 

Lewis    Y.    Caziave,    William  Kilgonr  and   Federick  R. 

Windsor,  cause  their  appearance  to  be  entered  herein  on 

or  before  the  first  role^ay  occurring  forty  days  after  this 

day :  otherwise  the  cause  will  be  proceeded  with  a»  in 

case  of  default. 

By  the  Couru  A.  B.  HAGNER,  Justice,  he. 

True  copy.    Test:  R.  J.  Mbigs,  Clerk,  etc. 

B.  F.  Lbighton,  Solicitor. 

THIS  IS  TO  GIVE  NOTICF. 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  ihe  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans*  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  Robert  L.  McPher- 
son,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  ^aid  deceased  are 
hereby  warned  to  exhibit  thf  same,  with  ihe  vouchers  there- 
of, to  ^he  subscriber,  at  or  before  the  r2ih  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  12ih  day  of  March,  1879. 

12-S*  JOSEPH  FEARSON. 


IN  THE  SUPREME   <;OURT  OF  THE  DISTRICT  OF 
Columbia,  the  9th  day  of  ^arch,  1880. 
Nbllib  L.  Young         j 

V.  I        No.  7,180.    Equity. 

CONSTAMTINB  YOUHG.         ) 

The  plaintiff  having  filed  a  petition  praying  for  a  divorce 
from  the  bouds  of  matrimony  existing  between  her  and  the 
defendant,  and  it  appearing  to  the  Court  that  the  said  de- 
fendant is  a  non-resident  of  the  District  of  Columbia,  it  is 
ordered  that  he  cause  his  appearance  to  be  entered  herein 
on  or  before  the  first  rule-day  occurrmg  forty  days  after 
this  day,  and  do  wtiat  may  be  necessary  to  protect  his  inter- 
est herein. 

By  the  Court:  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  R.  J.  Mbius,  Clerk,  4e. 

OooK  4  CoiJi,  Solloiton.  ll-S 


LegtU  Notices. 


TN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 

A     Columbia. 

Gkobob  E.  ^lEK  ) 

V.  {No.  6940.    Equity. 

Gborgb  W.  Whitb  btax.  j 

Job  Barnard,  trustee  herein,  have  reported  a  sale  of  the 
east  half  of  lot  five  (6)  in  square  one^undred  and  fifty 
eight  (168)  in  Washington  City,  in  the  District  of  Columbia, 
to  Brainard  H.  Warner,  for  92,047  UH),  being  fifty  oenu  per 
square  foot: 

It  is  this  19th  day  of  March.  1880,  Ordered,  that  said 
sale  be  confirmed,  unless  good  cause  to  the  contrary  be 
shown  on  or  before  the  19th  day  of  April,  1880.  Provided  a 
copy  of  this  order  be  published  in  the  Washington  Law  Re- 
porter for  three  successive  weeks  before  said  day. 

A.  B.  HAGNER,  Justice. 

True  copy.  Test.  R.  J.  Mbios,  Clerk,  Ac 

Edwards  k  Barhabd,  Solicitor.  12-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  9th  day  of  Maroh,1880. 

Smith  Thompson  bt  al    ) 

V.  I    No.  7186.    Eq.  Doc.,  20 

DOBBBY  Thompson  bl  al.  ) 

On  motion  of  the  plaintiflb.  by  Messrs.  Coleman  k  Oole, 
their  solicitors,  it  Is  ordered  that  the  defendants,  Dors^ 
Thompson,  Robert  L.  Thompson,  Edward  L.  Thompson, 
John  G.  Rodgers,  Rebecca  G.  Rodgers.  Elisa  D.  Thompson, 
Gilbert  L.Thompson,  Christopher  C.  Wolcott,  Elixabeth  W. 
Wolcott,  Powell  M.  Bradley,  Maria  G.Bradley.  Frederick 
W.  Bradley,  cause  their  appearance  to  be  entered  herein  on 
or  before  the  first  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  beproceeded  with  as  in  case 
oi  default. 

By  the  Court:  A.  B.  HAGNER,  Justice,  ko. 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  kc. 

COLBMAN  k  COLB,  Solicitors.  11-S 


IN    THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  llth  day  of  March,  A.  D.  1880. 
Ella  B.  Fox         ) 

V.  (    No.  7190.    Equity  Docket,  SO. 

William  T.  Fox.  ) 
On  motion  of  the  plaintiff,  by  Mr.  Ivring  Williamson,  her 
solicitor,  it  is  ordered  that  the  defendant,  William  T.  Fox, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule  day  occnrriDg  forty  days  after  thisday:  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default . 
By  the  Court.  A.  B.  HAGNER,  Justice,  kc, 

A  true  copy.    Test:  R.  J   Mbios.  Clerk. 

IBVIWQ  WILLIAMSON.  SoHcitOr. 11-8 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OP 
Columbia,  the  I2th  day  of  March,  1880. 
J.  Da  C.  Thomas  ) 

V.  I  No.  7195.  Ea.  Doek.  SO. 

Chas.  Cathcabt  Tatlob  bt  al  ) 

On  motion  of  the  plain  Uff,  by  Messrs.  Elliott  and  Robin- 
son, her  solioitoro,  it  is  ordered*  that  the  defendants,  Charles 
Cathcart  1  aylor  and  J .  Stanley  Jones,  cause  their  appeal^ 
ance  to  be  entered  herein,  on  or  before  the  first  rule-day 
occurring  forty  d&ys  after  this  dar ;  otherwise  the  oauas 
will  be  proceeded  with  as  in  case  of  default. 
By  the  Court.                     A.  It.  HAGNER,  Justice,  ke. 
A  true  copy.                            Test:  R.  J.  Mbios,  Clerk. 
Elliot  k  Robinson,  Solicitors. 11^ 

IN  BANKRUPTCY. 
District  y  Colvmbia,  M  ; 
At  Washington,  the  llth  day  of  March.  A.  D.  1880,  the 
undersigned  hereby  gives  notice  of  his  appointment  as  as- 
signee of  Charles  E.  Creecy,  of  Washington,  D.  C,  who  has 
been  adjudged  a  bankrupt  upon  his  own  petition,  by  the 
Supreme  Court  of  said  District. 

M.  L.  HOWSER,  Assignee. 
J.  SATLES  BROWN, 
11-3 Register  In  Bankrupt^. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans* 
Court  Business     March  13,  1880. 

In  the  case  of  John  C.  Harkness,  executor  of  John  W. 
Fiuhngh,  deceased,  the  executor  aforesaid  has.  with  the 
approval  of  the  Court,  appointed  Friday,  the  9th  day  of 
April  A.  D  1880,  at  11  o'clock  a.  m.  for  making  payment 
and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorized, with  their  claims  against  the  estate  properly 
vouched  ;  otherwise  the  executor  will  take  the  benefit  of  the 
law  against  them :  Provided,  a  copy  of  this  order  be  "pnb- 
lished  once  a  week  for  three  weeks  in  the  Washington  Law 
Reporter  previous  to  said  day. 

Test :  A.  WEBSTER,  Rsfister  of  Wills. 

BB«Df ALD  Fbndall,  SoUoltor.  11-8 
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tASUINeToN April  5,  1880 


GEOKGE  B.  OORKHILL       -        -        Editor 
A.  H.  JACKSON        .       -        ASBOOIiLTB  Sditob 


In  this  namber  of  the  Reporter,  will  be 
fonnd  the  opinion  of  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Strauder  v.  The 
State  of  West  Virginia,  wherein  it  is  held 
that  the  Fourteenth  Amendment  to  the  Fed- 
eral Constitution  is  one  of  a  series  of  amend- 
ments, having  a  common  purpose  In  view, 
viz.,  to  secure  to  the  colored  race  all  the 
rights,  civil  and  otherwise,  enjoyed  by  the 
i^ite  race  in  the  United  States,  and  to  guard 
them  against  unfriendly  legislation  by  States 
composing  the  Union.  The  statute  of  West 
Virginia,  which,  in  effect,  declares  that  negro 
citizens  shall  not  serve  upon  Juries,  is  in  con- 
flict with  the  amendments  to  the  Constitution, 
and  the  enactments  of  Congress  to  carry  the 
same  into  effect. 


The  Court  in  Banc  March  81, 1880,  affirmed 
the  judgment  of  t#s  Criminal  Court  in  the 
case  of  Edward  Perkins,  alias  **  Boston  Pet," 
etc.,  convicted  and  sentenced  to  three  years 
m  the  Albany  penitentiary,  on  July  1,  1879, 
for  his  connection  with  the  robbery  of  $42,000 
in  bonds  from  Naval  Constructor  Hanscom, 
since  deceased.  Chief  Justice  Cartter  deliv- 
ered the  opinion  of  the  court,  holding  that 
the  unexplained  possession  of  stolen  property 
was  prima  facie  proof  of  larceny,  and  that 
the  exception  of  the  defense  to  Judge  Hag- 
nefs  ruling  that  a  man  might  be  in  Virginia, 
and  commit  a  larceny  here  was  not  available, 
because  it  was  not  necessary  to  prove  the  al- 
leged thiefs  presence,  though  he  might  clear 
himself  by  a  sufficiently  distant  alibi.  Judge 
Wylie  concurred  in  the  remarks  of  his  associ- 
ate, affirming  the  judgment.  The  Judgment 
in  the  case  of  Henry  Thompson,  who  perjured 
himself  in  the  defense  of  a  companion,  and 
was  indicted,  and  convicted  November  15, 
was  also  sustained.  He  was  sentenced  to 
thuty  months  in  the  penitentiary.  The  dis- 
trict attorney  argued  both  cases. 


Law  of  Slander. 
No  4. 

Slander  lies,  if  one  falsely  and  maliciously 
•utters  and  publishes  of  another,  words  tend- 
I  ing  to  disinherit  him,  or  to  deprive  him  of 
I  his  estate,  or  to  injure  him  in  his  office,  pro* 
fession  or  occupation.  In  the  case  of  Buys 
V.  Gillespie,  2  Johns.  Rep.,  116.  slander  was 
attempted  to  be  supported  for  a  charge  of 
adultery  by  a  married  woman  on  the  ground, 
that  if  true,  she  would  lose  her  right  of  dower, 
but  as  the  pleader  had  failed  to  all^e  in  his 
declaration,  that  the  husband  had  possessions 
out  of  which  she  might  be  endowed,  o))Jection 
being  made,  the  oourt  in  sustaining  the  objec* 
tion,  intimated  that  with  such  averment  prop- 
erly  pleaded,  the  action  oonld  be  maintained. 

For  words  imputing  unchastity  to  the  plain- 
tiff, the  jury  are  instructed  that  the  rule  with 
respect  to  damages,  was  to  award  such  as 
were  commensurate  with  the  injury  sustained 
by  the  plaintiff,  from  the  acts  charged  and 
proved  against  the  defendant;  and,  that  if 
the  plaintiff  showed  herself  to  be  a  chaste  and 
innocent  female,  and  that  her  reputation  had 
been  destroyed  by  the  slanders  of  the  defend- 
ant and  others  at  his  instance,  they  might  give 
liberal  damages,  but  that  if  the  plaintiff  had 
by  her  own  misconduct  contributed  to  the 
slander,  the  action  could  not  be  sustained. 
Upon  the  subject  of  slandering  women,  mar- 
ried or  single,  the  following  citations  will  be 
of  great  assistance  to  the  pleader,  as  they  con- 
tain all  the  law  and  dicta  of  the  courts  bear- 
ing upon  this  branch  of  the  subject.  Flint  v. 
Clarke,  18  Conn.,  861 ;  Williams  v.  Hill,  19 
Wend.,  806 ;  Fuller  v.  Tennery,  16  Barb.,  888 ; 
Ricket  V.  Stanley,  6  Blackf.,  169 ;  Moberly  y. 
Preston,  8  Mo.,  462 ;  Smalley  y.  Anderson,  2 
Monr.,  66 ;  Wilson  v.  Roberts,  Wright,  40 ; 
McBrayer  v.  Hill,  6  Iredell,  186. 

As  regards  professional  men,  the  law  and 
the  precedent)  draw  a  very  nice  distinction,  in 
this,  for  instance,  it  is  not  slander  to  charge 
him  with  ignorance  or  lack  of  skill  with  re- 
gard to  a  particular  case  or  business.  Contra, 
Sumnor  v.  Otley,  7  Cowen,  267.  The  follow- 
ing would  seem  to  be  the  rule  on  this  point : 
*'  The  law  only  gives  an  action  for  words  that 
affect  a  man's  credit  in  his  profession,    as 
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charging  him  with  ignorance  or  want  of  skill 
generally,  or  want  of  integrity,  either  in  gen- 
eral or  in  particular/* 

It  is  not  actionable  to  say  of  a  physician,  he 
is^  two-penny  bleeder."  Foster  v.  Small,  8 
Whart.,  158 ;  Foot  v.  Brown.  8  Johns.  R.,  64 ; 
Mott  V.  Comstock,  7  Cowen,  664.  It  was  laid 
down  in  Sewall  v.  Catlin,  8  Wend.,  291 :  "That 
words  spoken  of  a  merchant,  which  in  common 
acceptation,  imply  a  want  of  credit  or  respon- 
sibility are  actionable."  Davis  v.  Davis,  1 
Nott.  &  McC,  290.  The  following  citations 
will  afford  the  practitioner  all  the  authority 
he  may  require  upon  this  division  of  the  sub- 
ject: McMillen  v.  Birch,  1  Binney*s  Rep., 
178 ;  Demarest  v.  Haring,  6  Cowen,  76 ;  Rig^s 
r.  Deniston,  8  Johns.  Cas.,  198 ;  Chipman  v. 
Cook,  2  Tyler,  456 ;  Foot  v.  Brown,  8  Johns., 
64 ;  Oakley  v.  Farrington,  1  Johns.  Cas.,  829 ; 
Badgley  v.  Hedges,  1  Penn.,  288 ;  Brown  v. 
Mims,  2  Con.  Ct.  Rep.,  285.  From  the  nature 
of  the  words,  the  law  will  discover  the  injury, 
hence  some  words  are  said  to  be  actionable 
in  themselves.  Although  the  words  may 
only  be  the  expression  of  an  individual  opin- 
ion, as  "  I  believe,"  Ac,  they  have  been  held 
actionable,  as  in  Bukler  v.  Steever,  2  Whart., 
818.  To  maliciously  chaise  one  of  having 
wilfully  burnt  a  schoolhouse  the  property  of 
another,  is  per  se  actionable.  Jones  v.  Hun- 
gerford,  4  Gill  &  J.,  402 ;  McNeal  v.  Woods, 
8  Blackf.,  485.  "  To  charge  a  postmaster  with 
embezzlement  of  moneys  and  letters,"  is  ac- 
tionable. Hays  V.  Allen,  8  Blackf.,  408 ;  Won- 
son  V.  Say  ward,  18  Pick.,  402 ;  McKennon  v. 
Greer,  2  Watts,  852;  Deford  v.  Miller,  8 
Penn.,  108. 

"  Words  are  actionable  when  spoken  of  one 
in  an  office  of  profit,  which  may  probably  oc- 
casion the  loss  of  his  office ;  or  when  spoken 
of  persons  touching  their  respective  profes- 
sions, trades  and  business,  and  do  or  may 
probably  lead  to  their  damage."  Onslow  v. 
Home,  8  Wills.,  186 ;  Harwood  v.  Sir  J.  Ast- 
ley,  (in  error),  1  Bos.  &  Pul.,  N.  R,  47.  "  If 
the  plaintiff  has  sustained  any  special  dam- 
age in  consequence  of  words  actionable  in 
themselves,  having  been  spoken,  and  seeks  to 
recover  a  compensation  for  it,  such  special 
damage  must  be  stated  in  the  declaration. 


with  as  much  certainty  as  the  subject-matter 
is  capable  of,  in  order  that  the  defendant  may 
be  sufficiently  apprised  of  the  nature  of  th^ 
*case,  which  is  intended  to  be  proved  against 
him,  and  consequently  be  prepared  to  meet 
it."  Geare  v.  Britton,  Bull.  N.  P.,  7.  Wards 
not  actionable  in  tJiemselves,  may  become  so 
by  reason  of  some  special  damage  aocroing 
therefrom. 

If  one  say  of  a  woman  **  you  are  a  whore," 
and  thereby  she  loses  her  marriage,  or  some 
valuable  beneit  arising  from  the  hospitality 
of  friends,  the  action  will  lie.  Moody  v. 
Baker,  5  Cow.,  851 ;  1  Roll.  Abridgment, 
85,  1,  15.  In  all  these  cases,  it  is  incumbent 
on  the  party  injured  to  set  np  and  prove 
the  words  spoken,  as  also  the  special  dam- 
age sustained,  because  the  words  not  being 
in  themselves  actionable,  the  special  damage 
is  the  gist  of  the  action.  **  And  where  the 
.words  are  not  actionable,  no  evidence  will  be 
admitted  of  a  general  loss  of  reputation,  bat 
only  of  the  particular  damage  laid  in  the  de- 
claration." Herrick  v.  Lapman,  10  Johns., 
201 ;  Browne  v.  Gibbons,  Salk.,  206. 

It  must  likewise  be  shown  that  the  spe- 
cial damage  was  the  legal  and  natural  re- 
sult of  the  words  spoken,  for  an  illegal  conse- 
quence, viz.,  a  tortious  act,  will  not  be  suffi- 
cient. Vicars  v.  Wilcocks,  8  East.,  I ;  Caro- 
line Knight  V.  Gibbs,  1  A.  A  £.,  48  ;  8  New. 
A  M.,  467.  Slander  of  the  husband  and  slan- 
der of  the  wife  cannot  be  Joined  in  the  same 
action,  because  two  persons  cannot  Join  in  an 
action  for  slanderous  words  spoken  of  them, 
for  the  injury  which  one  sustains  by  the  slan- 
der, is  not  an  injury  done  to  another.  Eber- 
sol  V.  Erug,  8  Binn.,  555 ;  Glass  v.  Stewart, 
10  S.  A  R.,  222 ;  Peters  v.  England,  1  Mc- 
Cord,  14 ;  Dyer,  1 9,  a.,  pi.  112.  If  defamatory 
words  are  spoken  concerning  partners  in  trade, 
whereby  they  are  injured  in  their  businees,  a 
Joint  action  will  be  maintainable  at  the  suit 
of  the  partners,  even  if  the  words  be  actiona- 
ble in  themselves.  Cook  et  al.  v.  Batchellor, 
8  Bos.  &  Pul.,  150. 


In  the  coming  term  of  the  Equity  Court 
there  are  110  cases  for  trial,  more  than  doable 
the  usual  quota. 
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Le^l  PerMsali. 

Hon.  6.  M.  Beltzhoover,  of  Shepberdstown, 
West  Virginia,  is  in  the  city  on  professional 
business.  Though  a  yonng  man,  be  )ias  served 
two  terms  in  the  State  Legislature,  and  sis 
years  as  District-Attorney,  with  much  credit 
to  himself  and  great  satisfaction  to  his  friends. 
He  is  a  brother  of  the  popular  and  hard  work- 
ing member  of  the  House  of  Representative, 
from  the  19th  District  of  Pennsylvania. 

The  following  professional  gentlemen  are 
quartered  at  the  Riggs  House :  6.  E.  Chase, 
W.  H.  Jackson,  H.  L.  Clapp,  and  J.  Mc- 
Cutcheon,  of  New  York,  and  Benj.  Pratt,  of 
Kentucky,  all  of  whom  visit  Washington  on 
business  connected  with  the  Courts  and  De- 
partments. 


tBra(i|d  States  S^vugxmt  ($ourt. 


WUgUtm  of  Col«r«€  C!tls«B«  iuid«r  tk«  Foor- 

No.  76S.— OOTOBKB  TbrM,  1879. 

Taylob  Stbaudeb,  Plaintiff  in  Srror, 

V. 

Thb  State  op  West  Virginia. 

Error  to  the  Supreme  Court  o/AppeaU  of  the  State  of 

Weti  Virgitna, 

1.  The  fourteenth  amendment  of  the  federal  Con- 
stitution considered  and  held  to  be  one  of  a 
series  of  constitutional  provisions  having  a  com- 
mon purpose,  pamely,  to  secure  to  a  race,  re- 
cently emancipated*  and  held  in  slavery  through 
many  generations,  all  the  civil  rights  that  the 
superior  race  enjoy,  and  to  give  to  them  the  pro- 
tection of  the  general  government,  in  the  enjoy- 
ment of  such  rights,  whenever  they  should  be 
denied  by  the  States.  Whether  it  had  other, 
and  if  so,  what  purposes,  not  decided. 

3.  The  amendment  not  onlv  gave  citizenship  and 
the  privileges  of  citizenship  to  persons  of  color, 
but  It  denied  to  any  State  Uie  power  to  withhold 
from  them  the  equal  protection  of  the  laws,  and 
Invested  Congresd  with  power,  by  appropriate 
l^dslation,  to  enforce  its  provisions. 

3.  The  words  of  the  amendment,  although  pro- 
hibitory, contain  a  necessary  Implication  of  a 
positive  immunity,  or  right,  most  valuable  to 
the  colored  race — the  right  to  exemption  from 
tmfrlendly  legislation  a£;ain8t  them  distinotively 
as  coloredT-exemption  from  discriminations,  im- 
posed by  public  authority,  implyinic  legal  in- 
feriority in  cIvU  societv,  lessening  the  security 
of  their  rights,  and  which  are  steps  towards  re- 
ducing them  to  the  condition  of  a  subject  race. 

4.  The  sUtute  of  West  Virginia,  which,  in  eflTect, 
singles  out  and  denies  to  colored  citizens  the 
right  and  privilege  of  participating  In  the 
administration  of  the  law,  as  jurors,  because  of 
their  color,  though  qualified  in  all  other  respects, 
Is,  practically,  a  brand  upon  them,  aflSxed  by 
the  law,  and  Is  a  discrimination  a^ndnst  that 
race  forbidden  by  the  amendment.  It  Is  a  de- 
nial of  the  equal  protection  of  the  laws  to  the 


race  thus  excluded,  since  the  constitution  of 
juries  is  a  very  essential  part  of  the  protection 
which  the  trial  by  jury  Is  intended  to  secure* 
The  very  Idea  of  a  jury  is  a  body  of  men  com- 
posed of  the  peers  or  equals  of  the  person  whose 
rights  it  is  selected  or  summoned  to  determine, 
that  is,  of  persons  having  the  same  legal  status 
in  society  as  that  which  he  holds. 

5.  Where,  as  here,  the  State  statute  secures  to 
every  white  man  the  right  of  trial  by  jury  se- 
lected from,  and  without  discrimination  against, 
his  race,  and  at  the  same  time  permits  or  requires 
such  discrimination  against  the  colored  man,  be- 
cause of  his  race,  the  latter  Is  not  equally  pro- 
tected by  law  with  the  former* 

6.  Section  641  of  the  Revised  Statutes,  which  de- 
clares that  *^when  any  civil  ^suit  or  criminal 
prosecution  \b  commenced  in  any  State  court, 
for  any  cause  whatsoever,  against  any  persoh 
who  Is  denied  or  cannot  enforce  in  the  judicial 
tribunals  of  the  State,  or  in  the  part  of  the 

.  State  where  such  suit  or  prosecution  is  pending, 
any  right  secured  to  him  by  any  law  providing 
for  the  equal  civil  rights  of  citizens  of  the  United 
States,  *  *  such  suit  or  prosecution  may,  up- 
on the  petition  of  such  defendant,  filed  in  said 
State  court,  at  any  time  before  the  trial  or  final 
hearing  of  the  cause,  stathig  the  facts  and  veri- 
fied by  oath,  be  removed,  for  trial.  Into  the  next 
circuit  court  to  be  held  in  the  district  where  it  is 
pending, ''  considered  and  held  not  to  be  in  con- 
flict with  the  federal  Constitution. 

Mr.  Justice  Stbono  delivered  the  opinion 
of  the  Court. 

The  plaintiff  in  error,  a  colored  man,  was 
indicted  for  murder  in  the  Circuit  Court  of 
Ohio  County,  in  West  Virginia,  on  the  20th  of 
October,  1874,  and  upon  trial  was  convicted 
and  sentenced.  The  record  was  then  removed 
to  the  Supreme  Court  of  the  State,  and  there 
the  judgment  of  the  circuit  court  was  affirmed. 
The  present  case  is  a  writ  of  error  to  that  court, 
and  it  is  now,  in  substance,  averred  that  at 
the  trial  in  the  State  court,  the  defendant 
(now  plaintiff  in  error)  was  denied  rights  to 
which  he  was  entitled  under  the  Constitation 
and  laws  of  the  United  States. 

In  the  circuit  court  of  the  State,  bef<Mre  the 
trial  of  the  indictment  was  commenced,  the 
defendant  presented  his  petition,  verified  by 
his  oath,  praying  for  a  removal  of  the  canse 
into  the  circuit  court  of  the  United  States, 
assigning  as  ground  for  the  removal,  that  '*  by 
virtue  of  the  laws  of  the  State  of  West  Vir- 
ginia, no  colored  man  was  eligible  to  be  a 
member  of  the  grand  Jury  or  ^  serve  on  a 
petit  jury  in  the  State ;  that  white  men  are  so 
eligible,  and  that  by  reason  of  his  being  a 
colored  man  and  having  been  a  slave,  he  had 
reason  to  believe  and  did  believe  he  could  not 
have  the  full  and  equal  benefit  of  all  laws  and 
proceedings  in  the  State  of  West  Virginia  for 
the  security  of  his  person  as  is  ei^oyed  by 
white  citizens,  and  that  he  has  less  chance  of 
enforcing  in  titie  courts  of  the  State  his  rights 
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on  the  prosecution,  as  a  citizen  of  the  United 
States,  and  that  the  probabilities  of  a  denial 
of  them  to  him  as  such  citizen  on  every  trial 
which  might  take  place  on  the  indictment  in 
the  courts  of  the  State,  were  much  more  en- 
hanced than  if  he  was  a  white  man."  This 
petition  was  denied  by  the  State  court,  and 
the  cause  was  forced  to  trial. 

Motions  to  quash  the  venire,  "  l^ecause  the 
law  under  which  it  was  issued  was  unconsti- 
tutional, null  and  void,"  and  succesMve  mo- 
tions to  challenge  the  array  of  the  panel,  for 
a  new  trial,  and  in  arrest  of  Judgment  were 
then  made,  all  of  which  were  overruled  and 
made  by  exceptions  parts  of  the  record. 

The  law  of  the  State  to  which  reference  was 
made  in  the  petition  for  removal  and  in  the 
several  motions,  was  enacted  on  the  12th  of 


United  States  and  of  the  State  wherein  they 
reside.  No  State  shall  make  or  enforce  any 
laws  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States,  nor 
shall  any  State  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of 
law,  nor  deny  to  any  person  within  its  Juris- 
diction the  equal  protection  of  the  laws." 

This  is  one  of  a  series  of  constitutional  pro- 
visions having  a  common  purpose,  namely,  se- 
curing to  a  race  recently  emancipated,  a  race 
that  through  many  generations  had  been  held 
in  slavery,  all  the  civil  rights  that  the  superior 
race  enjoy.  The  true  spirit  and  meaning  of 
the  amendments,  as  we  said  in  the  Slaughter- 
house Cases,  16  Wall,,  67,  cannot  be  under- 
stood without  keeping  in  view  the  history  of 
i  the  times  when  they  were  adopted,  and  the 


March,  1878,  (acts  of  1872-8,  p.  102),  and  it  |  general  objects  they  plainly  sought  to  accom- 
is  as  follows :  "All  white  male  persons  who  plish.  At  the  time  when  they  were  incorpo- 
are  twenty-one  years  of  age  and  who  are  citi-  j  rated  into  the  Constitution,  it  required  little 
zens  of  this  State  shall  be  liable  to  serve  as  |  knowledge  of  human  nature  to  anticipate  that 
Jurors,  except  as  herein  provided."  The  per-  j  those  who  had  long  been  regarded  as  an  in- 
^ons  excepted  are  State  officials.  I  ferior  and  subject  race  would,  when  suddenly 

In  this  court,  several  errors  have  been  as-  i  raised  to  the  rank  of  citizenship,  be  looked 


signed,  and  the  controlling  questions  under- 
lying them  all  are,  first,  whether,  by  the  Con- 
stitution and  laws  of  the  United  States,  every 
citizen  of  the  United  States  has  a  right  to  a 
trial  of  an  indictment  against  him  by  a  jury 
selected  and  empaneled  without  discrimina- 
tion against  his  race  or  color  because  of 
race  or  color ;  and,  second,  if  he  has  such  a 
right,  and  is  denied  its  enjoyment  by  the 
Slate  in  which  he  is  indicted,  may  he  cause 
the  case  to  be  removed  into  the  circuit  court 
of  the  United  States  ? 

It  is  to  be  observed  that  the  first  of  these 
questions  is  not  whether  a  colored  man,  when 
an  indictment  has  been  preferred  against  him, 
has  a  right  to  a  grand  or  a  petit  jury  composed 
in  whole  or  in  part  of  persons  of  his  own  race 
or  color,  but  it  is  whether,  in  the  composition 
or  selection  of  jurors  by  whom  he  is  to  be  in- 
dicted or  tried,  all  persons  of  his  race  or  color 
may  be  excluded  by  law,  solely  because  of 
their  race  or  color,  so  that  by  no  possibility 
can  any  colored  man  sit  upon  the  jury. 

The  questions  are  important,  for  they  de- 
mand a  construction  of  the  recent  amend- 
ments of  the  Constitution.  If  the  defendant 
has  a  right  Ufh&xe  a  jury  selected  for  the  trial 
of  his  case  without  discrimination  against  all 
persons  of  his  race  or  color,  because  of  their 
race  or  color,  the  right,  if  not  created,  is  pro- 
tected by  those  amendments  and  the  legisla- 
tion of  Congress  under  them.     The  fourteenth 


upon  with  jealousy  and  positive  dislike,  and 
that  State  laws  might  be  enacted  or  enforced 
to  perpetuate  the  distinctions  that  had  before 
existed.  Discriminations  against  them  had 
been  habitual.  It  was  well  known  that  in 
some  States  laws  making  such  discrimina- 
tions then  existed,  and  others  might  well  be 
expected.  The  colored  race  as  a  race  was 
abject  and  ignorant,  and  ip.  that  condition 
was  unfitted  to  command  the  respect  of  those 
who  had  superior  intelligence.  Their  train- 
ing had  left  them  mere  children,  and  as  such 
they  needed  the  protection  which  a  wise  Grov- 
ernment  extends  to  those  who  are  unable  to 
protect  themselves.  They  especially  needed 
protection  against  unfViendly  action  in  the 
States  where  they  resided.  It  was  in  view  of 
these  considerations  the  14th  amendment  was 
framed  and  adopted.  It  was  designed  to  as- 
sure  to  the  colored  race  the  enjoyment  of  all 
the  civil  rights  that  under  the  law  are  enjoyed 
by  white  persons,  and  to  give  to  that  race  the 
protection  of  the  general  Gk>vernment,  in  that 
enjoyment,  whenever  it  should  be  denied  by 
the  States.  It  not  only  gave  citizenship  and 
the  privileges  of  citizenship  to  persons  of 
color,  but  it  denied  to  any  State  the  power  to 
withhold  from  them  the  equal  protection  of  the 
laws,  and  authorized  Congress  to  enforce  its 
provisions  by  appropriate  legislation.  To 
quote  the  language  used  by  us  in  the  Slaugh- 
ter-house Cases,  "  no  one  can  fail  to  be  im- 


amendment  ordains  that  **  all  persons  bom  or  \  pressed  with  the  one  pervading  purpose  found 


naturalized  in  the  United  States  and  subject 
to  the  Jurisdiction  thereof  are  citizens  of  the 


in  all  the  amendments,  lying  at  the  founda- 
tion of  each,  and  without  which  none  of  them 


Digitized  by 


Google 


Vol.  Vm 


WASHINGTON  LAW  REPORTER. 


213 


would  have  been  stiggested — we  mean  the  free- 
dom of  the  slave  race,  the  secnrity  and  firm 
establishment  of  that  freedom,  and  the  pro- 
tection of  the  newly-made  freeman  and  citizen 
from  the  oppressions  of  those  who  had  former- 
ly exercised  nnlimited  dominion  over  them." 
So  i^ain:  "The  existence  of  laws  in  the 
States  where  the  newly-emancipated  negroes 
resided,  which  discriminated  with  gross  injus- 
tice and  hardship  against  them  as  a  class,  was 
the  evil  to  be  remedied,  and  by  it  (the  14th 
amendment)  such  laws  were  forbidden.  If, 
however,  the  States  did  not  conform  their 
laws  to  its  requirements,  then,  by  the  5th  sec- 
tion of  the  article  of  amendment.  Congress 
was  authorized  to  enforce  it  by  suitable  legis- 
lation.'* And  it  was  added,  ♦•  we  doubt  very 
much  whether  any  action  of  a  State,  not  di- 
rected by  way  of  discrimination  against  the 
negroes,  as  a  class,  will  ever  be  held  to  come 
within  the  purview  of  this  provision." 

If  this  is  the  spirit^  and  meaning  of  the 
amendment,  whether  it  means  more  or  not,  it 
is  to  be  construed  liberally  to  carry  out  the 
purposes  of  its  framers.  It  ordains  that  no 
State  shall  make  or  enforce  any  laws  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States.  (Evidently  re- 
ferring to  the  newly-made  citizens,  who  being 
citizens  of  the  United  States  are  declared  to 
be  also  citizens  of  the  State  in  which  they  re- 
side.) It  ordains  that  no  State  shall  deprive 
any  person  of  life,  liberty  or  property  without 
due  process  of  law ;  or  deny  to  any  person 
within  its  Jurisdiction  the  equal  protection  of 
the  laws.  What  is  this  but  declaring  that  the 
law  in  the  States  shall  be  the  same  for  the 
black  as  for  the  white;  that  all  persons, 
whether  colored  or  white,  shall  stand  equal 
before  the  laws  of  the  States,  and,  in  regard 
to  the  oolored  race,  for  whose  protection  the 
amendment  was  primarily  designed,  that  no 
discrimination  shall  be  made  against  them  by 
law  because  of  their  color?  The  words  of 
the  amendment,  it  is  true,  are  prohibitory,  but 
they  contain  a  necessary  implication  of  a  posi- 
tive immunity,  or  right,  most  valuable  to  the 
colored  race,  the  right  to  exemption  from  un- 
friendly legislation  against  them  distinctively 
as  colored— -exemption  from  legal  discrimina- 
tions, implying  inferiority  in  civil  society, 
lessening  the  security  of  their  enjoyment  of 
the  rights  which  others  enjoy,  and  discrimina- 
tions which  are  steps  towards  reducing  them 
to  the  condition  of  a  subject  race. 

That  the  West  Virginia  statute  respecting 
juries — the  statute  that  controlled  the  selec- 
tion of  the  grand  and  petit  jury  in  the  case  of 
the  plaiutifT  in  error — ^is  Fiich  a  discnmination 
ought  not  to  be  doubted,    Nor  wguW  it  be  if 


the  persons  excluded  by  it  ^were  white  men. 
If  in  those  States  where  the  colored  people 
constitute  a  majority  of  the  entire  population, 
a  law  should  be  enacted  excluding  all  whit^ 
men  tVom  jury  service,  thus  denying  to  them 
the  privilege  of  participating  equally  with  the 
blacks  in  the  administration  of  justice,  we 
apprehend  no  one  would  be  heard  to  claim 
that  it  would  not  be  a  denial  to  white  men  of 
the  equal  protection  of  the  laws.  Nor  if  a 
law  should  be  passed  excluding  all  natural- 
ized Celtic  Irishmen,  would  there  be  any 
doubt  of  its  inconsistency  with  the  spirit  of 
the  amendment.  The  very  fact  that  the  col- 
ored people  are  singled  out  and  expressly  de- 
nied by  statute  all  right  to  participate  in  the 
administration  of  the  law,  as  jurors,  because  of 
their  color,  though  they  are  citizens,  and  may 
be  in  other  respects  fully  qualified,  is  practi- 
cally a  brand  upon  them,  affixed  by  the  law, 
an  assertion  of  their  inferiority,  and  a  stimu- 
lant to  that  race  prejudice  which  is  an  imped- 
iment to  securing  to  individuals  of  the  race 
that  equal  justice  which  the  law  aims  to  se- 
cure to  all  others. 

The  right  to  a  trial  by  jury  is  guaranteed  to 
every  citizen  of  West  Virginia  by  the  consti- 
tution of  that  State,  and  the  construction  oT 
juries  is  a  very  essential  part  of  the  protec- 
tion such  a  mode  of  trial  is  intended  to  se- 
cure. The  very  idea  of  a  jury  is  a  body  of 
men  composed  of  the  peers  or  equals  of  the 
person  whose  rights  it  is  selected  or  sum- 
moned to  determine,  that  is,  of  his  neighbors, 
fellows,  associates,  persons  having  the  same 
legal  status  in  society  as  that  which  he  holds. 
Blackstone,  in  his  commentaries,  says,  **  the 
right  of  trial  by  jury,  or  the  country,  is  a  trial 
by  the  peers  of  every  Englishman,  and  is  the 
grand  bulwark  of  his  liberties,  and  Is  secured 
to  him  by  the  great  charter."  It  is  also 
guarded  by  statutory  enactments  intended  to 
make  impossible  what  Mr.  Bentham  called 
"  packing  juries."  It  is  well  known  that  prej- 
udices often  exist  against  particular  classes  in 
the  community  which  sway  the  judgment  of 
jurors,  and  which,  therefore,  operate  in  some 
cases  to  deny  to  persons  of  those  classes  the 
fhll  enjoyment  of  that  protection  which  others 
enjoy.  Prejudice  in  a  local  community  is 
held  to  be  a  reason  Yor  a  change  of  venue. 
The  framers  of  the  constitutional  amendment 
must  have  known  full  well  the  existence  of 
such  prejudice  and  its  likelihood  to  continue 
against  the  manumitted  slaves  and  their  race, 
and  that  knowledge  was  doubtless  a  motive 
that  led  to  the  amendment.  By  their  manu- 
mission and  citizenship  the  colored  race  be- 
came entitled  to  the  equal  protection  of  the 
laws  of  the  States  ip  which  they  resided,  and 


Digitized  by 


Google 


214 


WASHINGTON  LAW  REPORTER. 


Vol.  Vm 


the  apprehension  that  through  prejudice  they 
might  be  denied  that  equal  protection,  that  is, 
that  there  might  be  discrimination  against 
them,  was  the  inducement  to  bestow  upon  the 
national  Grovemmentthe  power  to  enforce  the 
provision  that  no  State  shall  deny  to  them 
the  equal  protection  of  the  laws.  Withbut 
the  apprehended  existence  of  prejudice  that 
portion  of  the  amendment  would  have  been 
unnecessary,  and  it  might  have  been  left  to 
the  States  to  extend  equality  of  protection. 

In  view  of  these  considerations  it  is  hard  to 
see  why  the  statute  of  West  Vii^nia  should 
not  be  regarded  as  discriminating  against  a 
colored  man  when  he  is  put  upon  trial  for  an 
alleged  offence  against  the  State.  It  is  not 
easy  to  comprehend  how  it  can  be  said  that 
while  every  white  man  is  entitled  to  a  trial  by 
a  Jury  selected  fh>m  persons  of  his  own  race 
or  color,  or  rather,  selected  without  discrimi- 
nation against  his  color,  and  a  negro  is  not, 
the  latter  is  equally  protected  by  the  law  with 
the  former.  Is  not  protection  of  life  and  lib- 
erty against  race  or  color  prejudice,  a  right,  a 
legal  right,  under  the  constitutional  amend- 
ment ?  And  how  can  it  be  maintained  that 
compelling  a  colored  man  to  submit  to  a  trial 
for  his  life  drawn  fh>m  a  panel  fi*om  which  the 
State  has  expressly  excluded  every  man  of 
his  race,  because  of  color  alone,  however  well 
qualified  in  other  respects,  is  not  a  denial  to 
him  of  equal  legal  protection  ? 

We  do  not  say  that  within  the  limits  fh>m 
which  it  is  not  excluded  by  the  amendment, 
a  State  may  not  prescribe  the  qualifications 
of  its  Jurors,  and  in  so  doing  make  discrimina- 
tions. It  may  confine  the  selection  to  males, 
to  freeholders,  to  citizens,  to  persons  within 
certain  ages,  or  to  persons  having  educational 
qualifications.  We  do  not  believe  the  14th 
amendment  was  ever  intended  to  prohibit 
this.  Looking  at  its  history,  it  is  clear  it  had 
no  such  purpose.  Its  aim  was  against  dis- 
criminatk>n  because  of  race  or  color.  As  we 
have  said  more  than  once,  its  design  was  to 
,  protect  an  emancipated  race,  and  to  strike 
down  all  possible  legal  discriminations  against 
those  who  belong  to  it.  To  quote  further  from 
16  WalL,  supra :  "  lu  giving  construction  to 
any  of  these  articles,  (amendments,)  it  is  nec- 
essary to  keep  the  main  purpose  steadily  in 
.view."  "  It  is  so  clearly  a  provision  for  that 
race  and  that  emergency  that  a  strong  case 
would  be  necessary  for  its  application  to  any 
other.*'  We  are  not  now  called  upon  to  affirm 
or  deny  that  it  had  other  purposes. 

The  fourteenth  amendment  makes  no  at- 
tempt to  enumerate  the  rights  it  designed  to 
protect  It  speaks  in  genend  terms,  and  those 
are  M  PQropreh^Qsiye  as  possible.    Its  lan- 


guage is  prohibitory,  but  every  prohibition 
implies  thf  existence  ot  rights  and  immuni- 
ties, prominent  among  which  is  an  immunity 
from  inequality  of  legal  protection,  either  for 
life,  liberty,  or  property.  Any  State  action 
that  denies  this  immunity  to  a  colored  man  is 
in  confiict  with  the  Constitution. 

Concluding,  therefore,  that  the  statute  of 
West  Virginia,  discrimating  in  the  selection 
of  Jurors,  as  it  does,  against  negroes  because 
of  their  color,  amounts  to  a  denial  of  the 
equal  protection  of  the  laws  to  a  colored  man 
when  he  is  put  upon  trial  for  an  alleged  of- 
fence against  the  State,  it  remains  only  to  be 
considered  whether  the  power  of  Congress  to 
enforce  the  provisions  of  the  fourteenth 
amendment  by  appropriate  legislation  is  suffi- 
cient to  Justify  the  enactment  of  section  641 
of  the  Revised  Statutes. 

A  right  or  an  immunity,  whether  created 
by  the  Constitution  or  only  guaranteed  by  it, 
even  without  any  expr^s  del^ation  of  power, 
may  be  protected  by  Congress.  Priggs  v. 
The  Commonwealth  of  Pennsylvania,  16  Pet., 
889.  So  in  U.  S.  v.  Reese,  92  U.  S.,  217.  it  was 
said  by  the  chief  Justice  of  this  court :  *<  Rights 
and  immunities  created  by  or  dependent  upon 
the  Constitution  of  the  United  States  can  be 
protected  by  Congress.  The  form  and  man- 
ner of  the  protection  may  be  such  as  Congress 
in  the  legitimate  exercise  of  its  legislative 
discretion  shall  provide.  These  may  be  va- 
ried to  meet  the  necessities  of  the  particular 
right  to  be  protected."  But  there  is  express 
authority  to  protect  the  rights  and  immunities 
referred  to  in  the  fourteenth  amendment,  and 
to  enforce  observance  of  them  by  appropriate 
Congressional  legislation.  And  one  very  effi- 
cient and  appropriate  mode  of  extending  such 
protection,  and  securing  to  a  party  the  enjoy- 
ment of  the  right  or  immunity,  is  a  law  pro- 
viding for  the  removal  of  his  case  from  a  State 
court,  in  which  the  right  is  denied  by  the 
State  law,  into  a  federal  court  where  it  will 
be  upheld.  This  is  an  ordinary  mode  of  pro- 
tecting rights  and  immunities  conferred  by 
the  federal  Constitution  and  laws.  Section 
641  is  such  a  provision.  It  enacts  that  *'  when 
any  civil  suit  or  criminal  prosecution  is  com- 
menced in  any  State  court  for  any  cause  what- 
soever against  any  person  who  is  denied  or, 
cannot  enforce,  in  the  Judicial  tribunals  of  the 
State,  or  in  the  part  of  the  State  where  such 
prosecution  is  pending,  any  right  secured  to 
him  by  any  law  providing  for  the  equal  civil 
rights  of  citizens  of  the  United  States,  or  of 
all  persons  Within  the  Jurisdiction  of  the 
United  States,  such  suit  or  prosecntion  may, 
upon  the  petition  of  such  defendant,  filed  in 
said  State  court  at  any  time  before  the  trial, 
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or  final  hearing  of  the  case,  stating  the  facts, 
and  verified  by  oath,  be  removed  before  trial 
into  the  next  circuit  coart  of  the  United  States 
to  be  held  in  the  district  where  it  is  pending. 

This  act  plainly  has  reference  to  sections 
1,977  and  1,978  of  the  statutes  which  partially 
enumerate  the  rights  and  immunities  intended 
to  be  guaranteed  by  the  Constitution,  the  first 
of  which  declares  that  all  persons  within  the 
Jurisdiction  of  the  United  States  shall  have 
the  same  right  in  every  State  and  territory  to 
make  and  enforce  contracts,  to  sue,  be  par- 
ses, give  evidence,  and  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  se- 
curity of  persons  and  property  as  is  enjoyed 
by  white  citizens,  and  shall  be  subject  to  like 
punishment,  pains,  penalties,  taxes,  licenses, 
•and  exactions  of  every  kind,  and  to  no  other.*' 
This  act  puts  in  the  form  of  a  statute  what 
had  been  substantially  ordained  by  the  con- 
stitutional amendment.  It  was  a  step  towards 
enforcing  the  constitutional  provisions.  Sec- 
tion 641  was  an  advanced  step,  fully  warran- 
ted, we  thinks  by  the  fifth  section  of  the  four- 
teenth amendment. 

We  have  heretofore  considered  and  affirmed 
the  constitutional  power  of  Congress  to  au- 
thorize the  removal  fh>m  State  courts  into  the 
circuit  courts  of  the  United  States,  before 
trial,  of  criminal  prosecutions  for  alleged  of- 
fences against  the  laws  of  the  State,  when  the 
defence  presents  a  federal  question  or  when  a 
right  under  the  federal  Constitution  or  laws  is 
involved.  State  of  Tennessee  v.  Davis.  It 
is  unnecessary  now  to  repeat  what  we  there 
said. 

That  the  petition  of  the  plaintiff  in  error, 
filed  by  him  in  the  State  court  before  the  trial 
of  his  case,  made  a  case  for  removal  into  the 
federal  circuit  court,  under  section  641,  is  very 
plain,  if,  by  the  constitutional  amendment  and 
section  1,977  of  the  Revised  Statutes  he  was 
entitled  to  immunity  fh>m  discrimination 
against  him  in  the  selection  of  jurors,  because 
of  their  color,  as  we  have  endeavored  to  show 
that  he  was.  It  set  forth  sufficient  facts  to 
exhibit  a  denial  of  that  immunity  and  a  de- 
nial by  the  statute  law  of  the  State. 

There  was  error,  therefore,  in  proceeding 
to  the  trial  of  the  indictment  against  him  af- 
ter his  petition  was  filed,  as  also  in  overruling 
his  challenge  to  the  array  of  the  jury  and  in 
refusing  to  quash  the  panel. 

The  judgment  of  the  Supreme  Court  of 
West  Virginia  is  reversed  and  the  case  is  re- 
mitted with  instructions  to  reverse  the  judg- 
ment of  the  Circuit  Court  of  Ohio  County. 


Ths  Supreme  Coart  of  111.,  has  decided  the 
Bible  may  be  read  in  the  CQ^nmon  Schools, 


Tli«  I^w  of  i  oniraeiM. 

McIntosh  v.  LOWN. 

This  case  forms  just  now  the  text  of  a  con- 
troversy of  much  interest  in  the  law  of  con- 
tracts— viz.,  the  effect  of  an  adjudication  in 
an  action  founded  on  one  claim  when  set  up 
in  another  action  founded  on  another  claim 
arising  on  the  same  contract. 

The  case  was  decided  in  1867,  at  General 
Term,  in  the  Seventh  District.  The  parties 
were  lessor  and  lessee  of 'land.  The  lease 
contained  seven  distinct  convenants  on  the 
lessor's  part,  among  which  the  third  was  to 
keep  buildings  and  fences  in  repair,  and  the 
seventh  was  to  build  during  the  term  at  least 
125  rods  of  fence.  Two  years  after  the  expi- 
ration  of  the  term  the  lessor  sued  the  lessees, 
in  a  justice's  court,  for  a  breach  of  the  seventh 
covenant,  and  recovered  $36  damages  with 
costs.  After  recovering  this  judgment,  the 
lessor  commenced  an  action  in  the  supreme 
court  for  damages  for  breach  of  the  third  con- 
venant.  Among  other  defenses  was  the  ob- 
jection that  the  first  judgment  merged  all 
causes  of  action  on  the  lease. 

E.  Darwin  Smith,  J.,  dismissed  the  action. 
The  general  term  held  that  the  two  demands 
were  separate  and  distinct,  and  that  separate 
causes  of  action  arose,  and  that  an  action  for 
a  breach  of  one  covenant  did  not  affect  the 
right  to  sue  for  a  breach  of  the  other.  The 
opinion  admits  that  earlier  decisions  use 
language  that  sanctions  the  "legal  heresy" 
of  the  idea  that  if  several  distinct  and  uncon- 
nected items  might  be  united  in  one  action, 
all  are  barred  by  a  recovery  in  an  action  for 
some  alone,  but  the  orthodox  rule  is  declared 
to  be  that  the  true  test  is  whether  the  action 
was  for  the  identical  cause  or  demand  as  the 
former  one.  If  so,  though  it  be  split,  the  one 
adjudication  bars  the  other  action ;  if  not,  the 
second  action  will  lie. 

This  case  has  recently  been  approved  and 
disapproved  by  judges  of  learning  and  ability 
writing  at  about  the  same  time,  in  two  de- 
cisions we  borrow  from  advance  sheets  of  Ab- 
bot's New  Cases. 

The  question  arises  most  frequently,  per- 
haps, in  cases  of  employees  discharged  and 
suing  for  wages ;  but  often  also  in  other  con- 
tracts. In  Jex  V.  Jacob,  alluded  to  by  us  a 
day  or  two  since,  the  decision  of  the  common 
pleas  was  little  more  than  an  application  of  a 
prior  decision  in  the  same  controversy  by  the 
supreme  court.  The  action  was  for  an  in- 
stallment of  rent,  and  it  was  lield  that  a  judg- 
ment in  a  junior  action  for  another  install- 
ment which  was  due  on  the  same  covenant 
before  the    senior    i^^tion  ^a^   commenced 
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might  be  set  up  by  sapplemental  answer  and 
was  a  bar. 

Daniels,  J.,  said :  The  point  is  distinctly 
presented  whether  the  recovery  in  the  second 
action  for  the  small  balance  of  preceding  rent, 
amounting  to  less  than  the  sum  of  $200,  fol- 
lowed by  its  actual  payment  and  satisfaction, 
creates  a  legal  defense  to  the  large  amount 
now  claimed.  Both  demands  were  due  when 
this  action  was  commenced,  and  they  accrued 
for  distinct  failures  to  perform  the  same  cove- 
nant. They  might  properly  have  beeq  united 
in  the  same  action,  but  if  the  decision  made 
in  the  case  of  Mcintosh  v.  Lown  (40  Barb., 
550)  should  be  followed,  the  plaintiff  was  at 
liberty  to  prosecute  a  (different  action  for  the 
recovery  of  each  of  these  separate  amounts. 
That  decision,  though  made  on  the  effect  of 
distinct  and  different  c^nvenants,  seems  to 
have  been  strikingly  in  conflict  with  the  pre- 
ceding cases  on  this  subject,  and  as  the  rule 
declared  by  them  has  since  been  repeatedly 
followed,  notwithstanding  that  departure 
from  it,  no  sound  foundation  now  remains  for 
considering  it  reliable.  The  rule  of  law  upon 
this  subject,  on  a  very  complete  examination 
of  the  aathorities,  was  declared  to  be  the  other 
way,  in  the  decision  of  the  case  of  Bender- 
nagfe  V.  Cocks  (10  Wend.,  207).  By  that  de- 
termination all  demands  due  on  the  same  con- 
tract at  the  time  when  the  action  is  commenced 
are  required  to  be  included  in  it,  or  to  be 
held  and  considered  barred,  on  the  recovery 
of  judgment  for  a  part.  In  other  words,  they 
are  all  held  to  create  but  one  cause  of  action. 
This  authority  in  its  facts  was  very  much  like 
the  present  case,  and  as  it  has  not  been  over- 
ruled, and  not  seriously  questioned,  except  in 
the  instance  already  mentioned,  it  ought  to 
be  decisive  of  the  point  now  presented  for 
decision.  But  it  is  not  necessary  that  it 
should  be  left  to  stand  simply  on  the  force 
of  that  determination.  For  the  same  point 
has  been  often  held  by  different  tribunals  in 
the  same  way  since  that  decision  was  made. 
That  was  prominently  the  nature  of  the  de- 
cision made.  (Citing  Secor  v.  Stui^s,  1 6  N.  Y., 
548  [one  of  the  cases  relied  on  by  Welles, 
J.,  in  Mcintosh  v.  Lown] ;  Reformed  Prot 
Church  V.  Brown,  54  Barb.,' 101;  Yates  v. 
Fassett,  5  Den.,  21 ;  O'Beirne  v.  Lloyd,  48  N. 
Y..  248 ;  Baird  v.  United  States,  96  U.  S.,  6 
Otto.  4S0;  Casselbery  v.  Forquer,  27  HI., 
170.)  Of  Mcintosh  v.  Lown  (supra)  and 
Badger  v.  Titcomb  (15  Pick.,  409)  the  learned 
judge  goes  on  to  say  the  first  of  these  was 
clearly  opposed  to  those  which  preceded  it,  as 
it  has  been  to  the  cases  following  it,  and  for 
that  reason  it  cannot  be  adopted  as  a  correct 
expofition  of  the  law  on  this  subject,  while 


the  other  was  held  to  be  unsound  by  the 
decision  which  wa6  made  in  Bendemagle  v. 
Cocks  (10  Wend.,  207,  209). 

The  other  case  to  which  we  allude  is  Perry 
V.  Dickerson,  just  decided  in  the  Brooklyn 
city  court  by  the  judgment  of  the  general 
term,  on  the  opinion  of  Chief  Justice  Neilson. 
Plaintiff  was  employed  for  a  year  at  weekly 
wages,  with  commissions  on  the  employer's 
business,  to  be  compated  at  least  as  often  as 
once  in  six  months.  After  discharge  daring 
the  first  six  months,  he  sued  for  damages, 
and  recovered  a  small  judgment.  His  com- 
plaint expressly  disavowed  claiming  in  this 
action  any  thing  in  respect  of  commissions. 
After  lapse  of  a  few  weeks  he  sued  again, 
apparently  expecting  to  recover  wages  for 
the  intervening  time,  and  was  non-suited  on 
the  ground  of  the  first  recovery.  After  the 
expiration  of  a  fall  six  months  he  sued  for 
the  commissions,  and  was  non-suited  at  the 
trial  on  the  ground  of  the  former  recovery. 
The  general  term  reversed  this  decision  and 
approved  the  doctrine  of  Mcintosh  v.  Lown. 

The  Chief  Justice  says,  after  a  review  of 
many  cases :  "  The  present  rule  of  practice 
is  well  stated  in  Mcintosh  v.  Lown  (49  Barb. 
R.,  550)  and  in  Secor  v.  Sturgis  (16  N.  Y., 
548).  In  the  first  of  these  cases  the  parties 
stood  in  the  relation  of  lessor  and  lessees. 
There  were  seven  covenants  in  the  lease  as 
to  different  acts  to  be  performed  on  and  in 
respect  to  the  demised  premises.  The  first 
action  was  for  the  breach  of  the  last  of  the 
convenants  in  the  order  stated,  to  recover  for 
not  building  125  rods  of  fence.  The  second 
action  was  for  non-performance  of  a  cove- 
nant as  to  keeping  the  buildings  in  order  or 
repair.  It  was  held  that  the  first  action 
was  not  a  bar  to  the  second.  The  cove- 
nants were  distinct  and  independent,  yet 
there  was  only  one  agreement.  The  prac- 
tice is  considered  in  that  case  quite  at  large, 
and  Bindernagle  v.  Cocks  (supra)  and  kin- 
dred cases  disapproved.  It  may  be  ob- 
served that  when  the  plea  of  a  former  re- 
covery for  the  same  cause  of  action  on  which 
the  second  suit  is  brought  is  well  taken,  the 
duty  to  uphold  it  is  imperative.  If  not  thus 
protected  the  defendant  might  be  unjustly  re- 
quired to  satisfy  two  judgments  for  the  same 
debt  or  demand.  But  the  rule  of  practice, 
that  all  demands  that  are  due,  and  which 
have  some  relation  to  the  same  contract, 
should  be  combined  in  the  first  action  brought 
in  respect  to  such  claims,  is  largely  one  of 
mere  convenience.  It  is,  indeed,  unreasonable 
that  the  court  and  the  defendant  should  be 
troubled  with  an  undue  amount  of  litigation. 
But  it  would  be  more  intolerable  if,  in  respect 
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to  claims  not  of  the  same  apparent  character, 
not  intimately  and  necessarily  allied,  the 
suitor  who  has  taken  judgment  for  a  trifling 
sum,  for  damages  flowing  from  an  arbitrary 
refusal  to  proceed  under  a  contract,  should 
afterwards  be  denied  all  remedy  as  to  a  much 
larger  claim  for  meritorious  service  under 
that  contract  because  he  might  have  com- 
bined those  demands  in  the  first  action,  and 
because  the  convenience  of  the  court  or  of 
the  defendant  would  be  thus  promoted.  The 
spirit  and  economy  of  the  law  in  respect  to 
the  plea  in  abatement  and  the  limitation  of 
actions  were  happily  illustrated  by  Judge 
Welles,  in  Mcintosh  v.  Lown  (supra),  and  by 
C.  J.  Spencer  in  Phillips  v.  Berick  (16  Johns. 
R.,  140y'—The  Daily  {N,  F.,)  Register, 
April  1, 1880. 


Tli«  Ritl«  Affalnsi  P«rp«tiiiiiMi. 

In  the  recent  case  of  Slade  v.  Patten  (re- 
ported 68  Maine,  S80\  a  singular  application 
was  made  of  the  rule  against  perpetuities. 
The  question  arose  whether  a  certain  trust 
under  a  will  was  valid  according  to  the  rule. 
The  testator,  by  his  will,  gave  all  his  estate, 
real  and  personal,  in  equal  shares,  to  his  seven 
children,  by  name,  and  their  heirs,  with  the 
proviso  that  the  shares  of  four,  who  were 
daughters,  should  go  into  the  hands  of  two 
trustees  named,  "  whom  T  hereby  appoiut 
trustees,  to  hold,  manage  and  dispo.^e  of  said 
parts  and  the  property  received  therefor,  for 
the  use  and  benefit  of"  the  four  daughters,  by 
name,  ''  and  their  heirs,  according  to  the  dis- 
cretion of  said  trustees."  The  court  held  that 
the  trust  for  the  daughters  was  void,  saying : 
"There  is  no  provision  for  the  termination  of 
the  trust  estate.  It  continues  for  the  heirs 
of  the  daughters  named  equally  as  for  the 
daughters.  If  the  trustees  are  to  hold  the 
estate  for  the  four  daughters  and  the  heirs  of 
the  daughters,  tfien  the  trust  is  void  as  creating 
a  perpetuity*'  The  court  then  showBd  that 
the  trust  could  not  be  divided  and  treated  as 
a  trust  for  the  daughters  for  their  lives,  and 
afterwards  for  their  heirs,  and  said  that,  even 
if  it  could  be  so  treated,  still  it  would  create 
a  perpetuity,  "  because  it  was  possible  that 
they  might  have  heirs  unborn  at  the  testator's 
death,  and  in  whom  the  estate  would  not  vest 
within  lives  in  being,  twenty-one  years  and  a 
fraction  afterwards."  A  statement  of  the 
role  in  a  Massachusetts  case  (Fosdick  v.  Fos- 
dick,  6  Allen,  41)  was  quoted,  which  will  be 
mentioned  presently.  The  conclusion  reached 
was  that  there  being  in  the  first  instance  an 
absolute  gift  to  the  daughters  and  their  heirs, 
and  the  attempted  qufdification,  by  vestiiig 


the  legal  estate  in  trustees,  being  ineffectual, 
the  actual  gift  remained  and  took  effect."^ 

From  the  expressions  of  the  court  above 
quoted,  it  seems  to  have  been  assumed  in  this 
case  that  a  trust  which  will  not  or  may  not 
terminate  within  lives  in  being  and  twenty- 
one  years  and  a  fraction  afterwards,  is  void 
as  creating  a  perpetuity.  For  this  there  is 
apparently  no  authority.  A  future  limitation 
that  may  not  vest  within  that  period  creates 
a  perpetuity,  and  is,  therefore,  void ;  but  a 
limitation  that  must  vest,  if  at  all,  within  the 
period,- does  not  create  a  perpetuity.  It  makes 
no  difference  when  the  estate  or  interest  lim- 
ited terminates.  The  object  of  the  rule  against 
perpetuities  was  to  prevent  property  being  tied 
up  for  a  longer  time  than  was  deemed  reason- 
able, so  that  it  could  not  be  alienated  abso- 
lutely by  the  owners.  2  Fearne,  Cont.  Rem., 
§  707,  10th  ed.  When  an  estate  or  interest 
vests  in  a  person,  he  is  the  owner,  and  can 
alienate  it.  The  following  is  the  statement  of 
the  rale  in  Fosdick  v.  Fosdick,  6  Allen,  at  p. 
43,  which  was  quoted,  as  already  mentioned, 
in  Slade  ^  Patten:  "An  executory  devise 
either  of  real  or  personal  estate,  is  good,  if 
limited  to  vest  within  the  compass  of  a  life  or 
lives  in  being  and  twenty-one  years  afterwards, 
adding  tliereto,  in  case  of  an  infant  en  ventre 
sa  m^re,  sufficient  to  cover  the  ordinary  time 
of  gestation  of  such  child.  But  the  limita- 
tion, in  order  to  be  valid,  must  be  so  made 
that  the  estate,  or  whatever  is  devised 
or  bequeathed,  not  only  may,  but  must  neces- 
sarily, vewL  within  the  prescribed  period.  If 
by  any  possibility  the  vesting  may  be  post- 
poned beyond  this  period,  the  limitation  over 
will  be  void."  It  is  apparent  that  there  is 
nothing  in  this  statement  of  the  rule  which 
gives  any  support  to  the  idea  that  a  trust 
must  terminate  within  any  particular  time, 
and  the  first  sentence  is  an  express  assertion 
that  an  interest  which  must  vest  within  the 
prescribed  period  is  valid.  In  one  of  the  ear- 
liest cases  of  a  trust  there  was  no  time  fixed 
for  its  termination  ;  thus,  a  conveyance  to  A 
and  his  heirs,  to  their  own  use,  in  trust  for  B 
and  his  heirs,  which  vests  in  B  an  equitable 
fee-simple.  So  a  trust  for  the  unborn  child 
of  a  living  person,  who  shall  first  attain  the 
age  of  twenty-one,  for  life,  is  valid,  for  it 
must  vest,  if  at  all,  within  the  period  of  that 
person's  life  and  twenty-one  years  Itnd  the 
ime  of  gestation  afterwards,  thought  it  may 
not  terminate  till  the  end  of  a  l}fe  (i.  e.  the 
child's)  after  it  vests :  so  subsequQpt  limita- 
tions after  the  child's  death  are  valid,  if  they 
vest  within  the  period.  Routledge  v.  Dorril, 
2  Ves.,  Jr.,  866 ;  Evans  v.  Walker,  8  Ch.  D., 
211 ;  Hampton  y.  Holman,  5  id.,  189 ;  Lover- 
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ing  V.  Worthington,  106  Mass.,  86 ;  Loring  v. 
Blake,  98  id.,  258,  269 ;  Otis  v.  McLellan,  13 
Allen,  389;  1  Jarman  on  Wills,  289-242; 
Lewis  on  Perpetuity,  428.  These  trusts,  how- 
ever,  would  all  be  void  if  it  were  the  law  that 
a  trust  which  does  not  necessarily  terminate 
within  the  period  is  void. 

It  will  bo  observed  that  the  same  rule  against 
perpetuities  applies  equally  to  legal  and  to 
equitable  estates.  Lewis  on  Perpetuity,  169 ; 
Duke  of  Norfolk's  Case,  8  Ch.  Cas.,  48.  A 
limitation  that  is  valid  in  the  case  of  a  legal 
estate  is  valid  in  the  case  of  an  equitable 
estate.  If  an  equitable  estate  (t.  e.  a  trust)  is 
so  limited  that  it  creates  a  perpetuity,  a  simi- 
lar limitation  of  a  legal  estate  equally  creates 
a  perpetuity.  If  a  devise  of  property  to 
trustees  in  trust  for  a  man  and  his  heirs  were 
a  perpetuity,  a  devise  of  property  directly  to 
the  man  and  his  heirs  would  also  be  a  per- 
petuity. The  conveyance  of  the  legal  estate 
to  a  trustee  does  not  interfere  with  the  alien- 
ation of  the  property.  The  owner  of  the 
equitable  estate,  like  the  owner  of  the  legal 
estate,  can  alienate  his  interest..  When  all 
the  equitable  estates  that  are  to  arise  are 
vested,  the  owners  of  them  together  have  the 
entire  beneficial  interest,  and  can  deal  with 
the  property  as  they  see  fit.  They  can  assign 
the  equitable  estates,  the  trustee  the  legal  es- 
tate ;  these  together  constitute  the  absolute 
ownership.  When  the  trustee  holds  the  prop- 
erty upon  a  simple  trust  for  another,  he  is 
bound  to  deal  with  it  according  to  the  direc- 
tion of  the  cestui  gue  trust  (Cruise  Djg.,  Trust, 
c.  1,  6  8  ;  Lewin  on  Trusts,  18,  6th  ed.) ;  when 
he  holds  upon  a  special  trust  for  several  suc- 
cessive interests,  and  those  interests  are  all 
vested,  the  cestui  que  trust  together  have  the 
same  rights  over  the  property  as  in  the  case 
of  a  simple  trust,  and  can  require  the  trustee 
to  deal  with  it  and  execute  conveyances  ac- 
cording to  their  direction,  and  can  terminate 
the  trust  at  their  pleasure.  Lewin  on  Trusts, 
569,  6th  ed. ;  Underbill  on  Trusts,  141. 

By  the  terms  <>f  the  will,  in  Slade  v.  Patten, 
the  shares  of  the  daughters  were  given  to 
trustees  to  hold,  manage  and  dispose  of,  for 
the  use  and  benefit  of  the  daughters  and 
their  heirs,  according  to  the  discretion  of  the 
trustees.  What  estate  or  interest  was  limit- 
ted,  that  might,  by  any  possibility,  not  vest 
within  the  period  of  lives  in  being  and  twenty- 
one  years  ?  The  legal  estate  vested  in  the 
trustees  at  the  testator's  death,  and  at  the 
same  time  the  entire  equitable  interest  limit- 
ed to  the  (iaughters  and  their  heirs  vested  in 
the  daughters.  No  other  interest  was  devised 
or  bequeathed.  All  the  estates  and  interests 
that  were  ever  to  arise  vested  immediately  at 


the  testator's  death.  It  is  shown  in  the  Judg- 
ment of  the  court  itself  that  the  trust  for  the 
daughters  and  their  heirs  could  not  be  divided 
into  separate  trusts  for  the  daughters  for  their 
lives,  and  afterwards  for  their  heirs.  What- 
ever the  heirs  might  take  at  any  future  time, 
they  would  take  from  the  daughters,  not  from 
the  testator.  The  trust  for  the  daughters  and 
their  heirs  was  an  equitable  fee-simple,  and 
was  no  more  a  perpetuity  than  the  legal  fee- 
simple  which  the  court  held  that  they  took, 
by  rejecting  the  words  declaring  that  their 
shares  should  be  held  by  the  trustees.  The 
trust  in  nowise  restrained  alienation ;  for  the 
daughters,  having  the  entire  equitable  interest 
vested  in  them,  could  at  any  time  terminate 
the  trust,  or  require  the  trustees  to  convey 
their  shares  to  any  one  they  desired.  Even 
in  the  supposed  case  that  the  trust  could  be 
treated  as  a  trust  for  the  daughters  for  their 
lives,  and  for  their  heirs  afterwards,  thus  lim- 
iting a  future  interest  to  their  heirs,  the  trust 
would  not  be  a  perpetuity,  as  the  court  at- 
tempts to  show  that  it  would  be.  The  trust 
for  the  daughters  for  their  lives  would  plainly 
be  good ;  the  trust  for  their  heirs  afterwards 
would  vest  the  entire  equitable  interest  in  the 
heirs  at  the  deaths  of  the  daughters,  which 
would  be  at  the  end  of  lives  which  were  in 
being  when  the  wiU  took  effect.  It  would  not 
be  possible,  as  the  court  supposes,  '*  that  they 
might  have  heirs  unborn  at  the  testator*s 
death,  and  in  wham  the  estate  would  not  vest 
within  lives  in  being  and  twenty-one  years 
and  a  fraction  afterwards."  Their  heirs  must 
be  ascertained  at  their  respective  deaths,  and 
any  estate  limited  to  their  heirs  must  vest 
then. 

The  decision  of  the  court  is  opposed  to  those 
in  the  cases  already  mentioned,  and  also  to 
that  in  another  Massachusetts  case,  Harlow 
V.  Cowdrey,  109  Mass..  183,  where  a  devise 
to  a  trustee  **  in  tru<?t  nevertheless  to  receive 
the  rents  and  profits  thereof  for  the  sole  and 
separate  use  of"  the  testator's  daughter, 
« whether  single  or  married,  and  to  pay  the 
same  over  to  her,  her  heirs  and  assigns  for' 
ever,''  was  held  to  be  clearly  valid. 

It  will  be  observed  that,  in  Slade  v.  Patten, 
no  great  injustice  was  done  to  the  testator's 
daughters ;  for,  owing  to  his  having  used  lan- 
guage which  by  itself  expressed  an  absolute 
gift  to  his  daughters  and  their  heirs,  followc^l 
by  a  direction  that  trustees  should  hold  the 
legal  title  in  trust  for  them  and  their  heirs, 
the  court  managed,  by  rejecting  the  direction 
as  to  the  trustees  as  void,  to  decide  that  there 
was  an  absolute  gift  to  the  daughters  which 
took  effect.  The  daughters  therefore  took  a 
l^al  estate  equal   to  the  equitable  estate 
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which  the  testator  intended  to  give  them,  and 
which  would  have  entitled  them  to  call  for  the 
legal  estate.  If,  however,  the  gift  had  been, 
as  in  Harlow  v.  Cowdrey,  sapra,  to  the  trustees 
in  the  first  instance,  in  trust  for  the  daughters 
and  their  heirs,  which  really  seems  to  be  the 
legal  effect  of  the  language  in  the  will  in  Slade 
T.  Patten,  this  mode  of  interpretation  would 
not  have  accomplished  the  same  purpose,  and 
the  benefit  intended  for  the  daughters  must 
have  failed.  The  case  seems  likely  to  create 
much  confusion  in  this  branch  of  the  law  in 
Maine,  though,  it  is  to  be  hoped,  not  else- 
where.—^wwr.  Xr.  /e,,  {N.  S.)  March,  1880. 


Sand  gi|partmi[nt 


FumUhed  by  Wiiajb  Drummond,  Jr. 


DRPABTMENTOF  THB  INTBRIOB, 

GEMBRAii  Land  Office. 
Wabhinoton,  March  27,  1880. 

Sib  :  I  have  considered  the  case  of  the  St. 
Joseph  and  Denver  City  Railroad  Company 
v.  Watson  T.  Otwell,  involving  the  W.  J  of  the 
N.  W.  J  and  N.  A  of  S.  W.  }  of  section  35, 
town.  8,  range  2  £.,  Concordia  district,  Kan- 
sas, on  appeal  by  said  company  from  your  de- 
cision of  September  30,  1879,  dismissing  ap- 
pellant's application  to  have  Otwell's  timber 
culture  entry  of  said  tracts  canceled. 

The  land  is  within  the  indemnity  limits  of 
the  grant  to  said  company  the  right  of  which 
attached  March  21,  1870,'  the  withdrawal  be- 
coming effective  April  15,  1870. 

Hiram  Roberts  filed  declaratory  statement 
for  said  tracts  January  19,  1870,  alleging  set- 
tlement December  22,  1869. 

On  March  15,  1877,  a  trial  was  had  at  the 
local  office,  at  the  instance  of  one  S.  J.  Fiske, 
after  notice  to  the  company,  at  which  Fiske 
was  allowed  to  introduce  testimony  to  estab- 
lish the  validity  of  the  pre-emption  claim  of 
Roberts  at  the  time  the  right  of  the  Company 
attached  to  lands  in  said  township. 

Upon  the  testimony  submitted  at  the  trial 
yoQ  decided,  September  22,  1877,  that  at  the 
date  when  the  right  of  the  company  attached 
as  aforesaid,  the  said  Roberts  had  a  valid 
claim  to  said  tracts,  capable  of  being  per- 
fected into  a  complete  title  under  the  pre- 
emption law,  which  excepted  them  from  the 
operation  of  the  grant ;  and  upon  appeal  this 
I)epartment  affirmed  your  decision  April  24, 
1878. 

Immediately  following  the  decision  of  this 
Department,  to  wit,  on  May  17,  1878,  Otwell 
made  his  timber  culture  entry. 

On  the  23d  of  May,  1879,  the  company,  by 
ito  uttorney,  ad4r99ee4  <^  letter  to  your  office. 


stating,  after  describing  the  entry  and  the 
tracts,  as  follows :  *<This  land  is  a  part  of  the 
grant  to  the  St.  Joe  &  D.  C.  R.  R.  Co.,  and 
the  company  ask  for  the  cancellation  of  said 
entry  in  order  that  it  may  select  the  land." 

On  the  30th  of  September  following,  your 
office  replied  to  said  letter  stating  that  the 
entry  would  be  permitted  to  remain  intact, 
citing,  as  reason  therefor,  the  decision  in  the 
case  of  Fiske  v.  The  Company. 

The  company  treated  this  as  a  decision,  and 
filed  notice  of  appeal,  and  subsequently  filed^ 
points  of  exception.  Neither  notice  nor  copy 
of  the  application  was  served  upon  Otwell, 
nor  was  the  notice  of  appeal  served  upon  him 
as  far  as  the  record  shows.  But  it  is  probable 
that  he  was  furnished  with  a  copy  of  the  points 
of  exception  for  the  company' sattomey  stated 
in  his  letter  of  December  20,  1879,  submitting 
hispoints  of  exception,  that  he  enclosed  there- 
with ''a  copy  of  said  exceptions  and  ai^u- 
ment,"  and  Otwell  filed  argument  in  reply, 
but  the  record  does  not  otherwise  indicate 
the  service  of  any  papers  upon  Otwell.  No 
decision  upon  the  application  was  addressed 
to  or  promulgated  through  the  local  officers. 

In  this  case  the  proceedings  will  not  be  dis- 
missed for  the  apparent  irregularities,  because 
the  case  can  be  decided  from  the  records  of 
the  Department,  and  because  Otwell  does  not 
object  to  the  proceeding  for  any  of  the  defects 
above  stated,  and  having  appeared  and  sub- 
mitted to  them,  and  having  replied  to  the  ar- 
gument of  the  company  and  submitted  points 
in  support  of  his  own  right  to  the  land,  he 
has  virtually  waived  all  objection.  But  he 
was  clearly  entitled  to  notice  in  the  first  in- 
stance, and  to  an  opportunity  to  defend  be- 
fore the  local  officers,  and  to  their  decision  in 
the  premises.  In  all  cases,  therefore,  in 
which  railroad  companies  desire  to  make  se- 
lections they  should  be  required  to  file  their 
applications  at  local  offices  with  due  notice  to 
claimants  of  record,  and  let  the  case  come  up 
in  regular  order. 

It  is  stated  in  the  argument  of  the  .com- 
pany's attorney  that  the  company  duly  se- 
lected the  tracts  in  question  on  the  20t^  of 
May,  1879,  for  a  deficiency  in  the  granted 
limits,  and  the  company  asks  that  said  entry 
be  set  aside  and  that  patent  issue  upon  said 
selection.  It  is  evident  that  this  application 
need  not  be  considered ;  first,  because  the  se- 
lection does  not  appear  to  have  been  acted 
upon  by  the  local  officers  or  your  office ;  and 
second,  because  three  days  after  it  is  alleged 
to  have  been  made  the  company  made  the  ap- 
plication under  consideration  to  have  said 
entry  canceled  in  order  that  the  company 
might  select  the  land. 
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^  The  application  of  May  25,  1879,  will  be 
considered,  for  reasons  above  stated,  as  if 
made  at  the  local  office  to  select  the  tracts  in 
contest ;  and  the  question  for  consideration, 
if  it  be  not  already  settled,  is  whether  or  not 
the  tracts  were  public  land  at  that  date  within 
the  meaning  of  the  first  section  of  the  act  of 
July  23,  1866.  14  Stats.,  210.  If  the  de- 
cision  of  April  24,  1878,  in  the  case  of  Fiske 
V.  The  Company,  is  res  Judicata  the  Depart- 
ment is  released  from  any  further  considera- 
tion of  that  question,  and  the  application 
most  be  dismissed. 

In  the  case  of  White  v.  Hastings  and  Da- 
kota Railroad  Company,  decided  by  this  De- 
partment May  29,  1879,  it  appeared  that  in 
a  prior  contest  between  one  Chase  and  said 
campany  the  land  had  been  awarded  to  the 
company,  but  no  patent  had  issued.  Counsel 
for  the  defendant  insisted  that  the  question  of 
the  status  of  the  land  was  res  judicata,  and 
that  the  award  to  the  company  should  stand. 
But  the  position  was  not  sustained.  In  that 
case  it  was  stated :  "  The  application  of  White 
is  an  independent  application  and  has  no  con- 
nection with  the  case  of  Chase  v.  The  Com- 
pany. The  application  must  be  determined 
upon  its  merits,  and  if  the  land  is  subject  to 
appropriation,  it  should  be  received.  I  think 
it  will  not  be  seriously  asserted  that  it  would 
be  the  duty  of  the  Department  to  transfer  the 
title  of  the  land  to  the  company,  if,  under  a 
correct  construction  of  the  law,  said  grantee 
had  no  valid  claim  to  the  same,  simply  be- 
cause, at  some  former  date,  in  a  case  other 
than  the  one  presented  to  you,  an  award  had 
been  made  to  said  claimant." 

The  case  of  the  California  and  Oregon  Rail- 
road Company  v.  Vanderhoff  decided  by  this 
Department  on  the  20th  instant,  is  also  in 
point.  There  it  was  found  that  in  a  prior  con- 
test  between  one  Scott  and  the  company,  my 
predecessor  had  decided  that  the  land  did  not 
inure  to  the  company.  Nevertheless  it  was 
held,  upon  what  is  now  deemed  a  proper  con- 
struction, that  the  land  did  inure  to  the  com- 
pany, and  your  decision  of  June  29,  1879,  re- 
vising to  cancel  VanderhoflTs  entry  made  in 
1878,  for  land  held  in  1871,  not  to  inure  to 
the  company,  was  reversed, 
^n  the  case  of  Gates  v.  California  and  Ore- 
gon Railroad  Company,  (Copp's  L.  O.,  Vol.  5, 
p.  150),  decided  since  the  case  of  Fiske  v.  the 
St.  Joseph  and  Denver  City  Railroad  Com- 
pany, a  construction  different  from  that  ap- 
plied in  the  latter  'case  was  announced,  and 
has  become  the  settled  doctrine  of  the  De- 
partment. Under  that  construction  the  pre- 
emption claim  of  Roberts,  which  was  not  per- 
fected but  abandoned  would  not  have  excepted 


the  land  fh>m  the  grant,  had  it  been  within 
the  granted  limits  of  the  road.  It  is  clear 
that  a  claim  that  would  not  take  the  land  out 
of  the  operation  of  the  grant,  would  not  with- 
hold it  from  the  withdrawal  if  in  indemnity 
limits.  Therefore,  when  Robert's  claim  failed 
the  withdrawal  took  effect,  and  it  was  not  re- 
moved at  the  time  Otwell  made  his  entry. 

I  am  aware  that  in  the  Gates  decision,  it 
was  stated  that  the  rule  was  prospective  only, 
and  that  cases  decided  under  former  rules 
would  be  deemed  res  judicata.  This  was  in- 
tended in  its  legal  sense.  If  the  decision  in 
Fiske's  case  had  been  made  upon  an  applica- 
tion to  enter  the  land,  and  he  had,  ail^r  the 
decision,  followed  up  his  right  and  entered 
the  land,  his  entry  would  not  be  disturbed. 
Such  a  case  would  be  res  judicata.  But  Ot- 
well has  no  connection  whatever  with  that 
case,  and  his  case  has  none  of  the  elements 
of  res  judicata  about  it,  and  must  stand  or 
fall  upon  its  merits  under  the  law  as  now  con- 
strued. 

Your  decision  is  therefore  reversed,  and  the 
papers  submitted  with  your  letter  of  February 
25,  1880,  are  herewith  returned. 
Very  respectfully, 

C.  ScHTJRZ,  Secretary. 
The  CommW  of  the  General  Land  Office. 


i)he  (i^ourtB. 


United  mtMfm  nnpfw^%  Oonrt. 

Monday.  March  29, 1880. 

No.  180.  Laum  Ellen  Jones,  wiilow,  etc,,  plain- 
tiff in  error,  v.  W.  T.  Blackwell;  In  error  to  the  Cir- 
cuit Court  of  tlie  United  Suites  for  tho  District  of 
Louisiana;  judgment  leverscd  with  costs  and  cause 
remanded  for  further  proceeding  In  conformity 
with  the  opinhm  of  this  court.  Opiidon  by  Mr.  Jus- 
tice Harlan. 

No.  1026.  Edward  J.  Gay,  appellant,  v.  Charles 
E.  Alter  et  al.;  appeal  from  the  Circuit  Court  of 
tiie  Unite  i  States  for  tlie  District  of  Louisiana;  de- 
cree affirmed  with  costs  and  interest.  Opinion  by 
Mr.  Justice  Bradley. 

No.  186.  Mrs.  Widow  B.FIeltas,  plaintiff  In  error, 
V.  John  Cockrem  and  William  F.  Halsey,  receivers, 
etc.;  In  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana;  Judgment  re- 
versed in  part  and  affirmed  in  part;  costs  In  this 
court  to  be  paid  by  defendants  in  error.  Opinion 
by  Mr.  Justice  Bradley. 

No.  31.  P.  C.  Smith  et  al..  administrators,  etc., 
appellants,  v.  James  C.  Ayer  et  al.;  No.  33.  P.  C« 
Smith  et  al.,  admmistrators,  etc.,  appellants,  v. 
First  National  Bank  of  Westboro  et  al.;  appeals 
from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Dllnols;  decrees  reversed  with 
costs,  and  causes  remanded  for  further  proceedings 
In  conformity  with  the  opinion  of  this  court. 
Opinion  by  Mr.  Justice  Field. 

No.  169.  George  W.  Thomas  et  al.,  plaiutUKs  In 
error,  v.  the  West  Jersey  Ballroad  Com(Niny;  appeal 
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from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsyivania;  decree  affirmed 
with  coftts.  Opinion  by  Mr.  Justice  Miller;  dls- 
sentihji^.  Mr.  Justice  Harlan. 

No.  198.  The  Howe  Machine  Company,  plaintiff 
in  error,  v.  Jesse  Ca^,  Clerk,  etc.;  in  error  to  the 
Sapreme  Court  of  the  State  of  Tennessee;  Judgment 
affirmed  with  costs.  Opinion  by  Mr.  Justice 
Swayne. 


OimCVIT  <30URT.-.Mm  ArUmr  and  Cox,  J  J. 
H«w  Snita  tkt  I«aw. 

Mabch  37,  1880 
S1768.  John  W.  Borke  t.  Annie L.  Hamilton.    Plea  of  Utle 
fram  Justice  Hall.    PllTe  atty,  John  Selden. 

21760.  Arthor  Herbert  r.  Annie  L.  Hamilton.  Plea  of 
title  from  Jastioe  HalL    Plffe  atty.  John  Selden. 

Makob  »,  1880 

51770.  RobL  S.  Hobba  and  John  Lindsay,  trading  as  Bobt. 
S.  Hobbs  A  ( 'o ,  V.  John  and  Charles  Alexander,  trading  as 
John  Alexander  A  Son.  Note  and  acooont.  $180.88.  PllTs 
atty,  W.  T.  Bailey. 

51771.  Myer  Salstine  T.  Moses  Coleman.  Certiorari.  DefU 
attys,  J.  A.  Sweat  and  H.  B.  Moalton. 

Mabcb  80, 1880. 
S177S.  DanielL.  Detwiler  T.  Washington  T.  Nallor.    Ap- 
peal.   Plffs  atty ,  John  N.  Oliver. 

51775.  Margaret  A.  LeMarle  t.  J.  Tamer  Prather.  Note, 
tSSO.    PliTs  attys,  Edwards  k  Barnard  ^ 

S1774.  £.  M.  Bnrehard  t.  Mary  A.  S.  Klmmell.  Note, 
tl,xS4.9S.    Plffs  atty.  L.  M.  Sannders. 

51776.  Mary  C.  Wright  t.  John  W.  McOlintoclE,  doing  bnsi- 
Bess  under  the  name  of  McClintock's  Express.  Damages, 
1800.    Plffs  attys,  Kent  A  Neale. 

March  81, 1880. 

n776.  Richard  H.  Bryan  t.  H.  C.  Bliss.  Account.  $SM.12. 
PlAatty,l  a.  Kimball. 

11777.  Francis  Denmead  t.  Catharine  Denta.  Acooont, 
taoo.    Plffsatty.W.  B.Webb. 

S1778.  Frank  Hume  t.  David  D.  Horton.  Replevin.  Plffs 
attys,  H.  M.  Norris  and  S.  T.  Drury. 

n770.  Owen  O'Hare  v.  Michael  Leahy.  Appeal.  Plffs 
atty,  Wm.  John  Miller. 

April  l,  J880. 

S1780.  Osbum  Dorsey  v.  Knighu  of  St.  Angus  line.  Cer- 
tiorari.   DefU  atty,  D.  E.  Cahill. 

X178I.  United  States  ex  rel.  Edward  Barker  v.  Wm.  Hel- 
mick.J.  P.    Mandsmqs.    Plffs  atty.  N.  H.  Miller. 

21782.  Wm.  F.  Holtsman  v.  D.  W.  Bliss.  Acooont,  $416. 
Plfla  attys,  Bimey  A  Bimer. 

April  2,  1880. 

21789.  Aogost  Herring  v.  District  of  Colombia.  Dam' 
ages,  09,0(N).    Plffs  attys,  Birney  k  Bimey. 

21784.  John  B.  Hammond  v.  Moses  Kelly.  Aoc't.  $19A.19. 
Plflk  attys,  Elliot  A  Robinson. 

21786.  John  B.  Hammond  v.  James  E.  Miller.  Bill  of  ex- 
tiiange,  $706.54.    Plflb  attys,  EUiot  A  Robinson. 

21786.  Robinson  W.  Cator  et  al.  v.  Henry  Shoster.  Ac- 
count, $479.83.    Plffs  atty,  R.  Ross  Perry. 


IM  B44ITITT—  MMrB«r«  SuntU: 
N«w  Anita. 

Maecu  26, 1880. 
7220.  Richard  H.  Thomas  v.  Elvira  Thomas.     Divorce. 
Com.  sol..  John  Croikshank. 

72S1.  John  B.Clarke  v.  Rosanna  SoUivanet  al.    To  inter- 
pret will     Com.  sols.,  Gordon  A  Oordon. 

March  27, 1880 
7222.  Norman  B.  Miller  et  al.  v.  Thos.  R.  Lambert.    To 
sell  real  estate.    Com.  sol.,  Hugh  T.  Taggart.  ^ 

BiARCH  90. 1880. 

7225.  LfOois  W.  Ritchie  v.  Anthony  Hanlon  et  al.    Injono* 
tkM.    Com.  sol.,  Hogh  T.  Taggart. 

March  31. 1880. 
7224.  Minnie  A.  Ash  ton  et  al.  t.  William  Wall.    Injono- 
tlon  and  sale.    Com.  sol.,  J.  H.  Smith. 

April  1. 1880. 

7226.  German  American  National  Bank  v.  Sosie  Moore. 
To  confirm  sale.    Com.  sol.,  B.  U.  Keyser. 

April  2, 1880. 

7226.  Daniel  L.  Russell  v.  National  Metropolitan  Bank. 
For  iajonction.    Com.  sol.,  Woodbory  Wheeler. 

April  s,  1880. 

7227.  A.  H.  Herr  t.  John  A.  Barber  et  al.    To  restrain  ex- 
e^otiOB.    Com.  soL,  John  Selden. 


PROBATB  OOUMT-Jawim,  J. 

March  27, 1880. 

The  will  of  John  M.  Brodhead  was  filed  with  petiUon  of 
widow  for  probate,  and  commission  issoed  to  take  proof  in 
New  Hampsliire. 

Estate  of  R.  F.  Martin ;  H.  C.  MoCaoley  appointed  ad- 
ministrator:  bond,  $7,000. 

Estate  of  Thomas  Hogan ;  order  of  poblioation  issoed. 

Will  of  Charles  H.  Watson  filed  and  order  of  poblicatlon. 

The  will  of  A.  IX.  Gibson  was  proved. 

M.  H  Pray,  guardian  to  orphans  of  Charles  H.  Herring ; 
order  of  coort  granting  allowance  for  sopport  of  wards. 

Estate  of  Peter  McLaclan ;  order  of  poblioation  issoed. 

Estate  of  Emily  Soothwick ;  aoditor's  report  approved 
conditionally. 

Estate  of  J.  E.  Bailey;  W.  L.  Bailey  appointed  adminis- 
trator; bond,  $6,000. 

Estate  of  John  H  Langley ;  replication  filed  by  John  M. 
Yoong.  petitioning  creditor, 

Estate  of  Mary  Porter ;  aocooot  of  sale  of  stocks  and 
bonds  ($11,970)  retorned  by  the  execotor. 

April  2, 1880.  ^ 

Will  of  Isaiah  Hansoom ;  commission  issoed  to  take  depo- 
sition of  witnesses  in  New  Hampshire. 

Wilis  of  Annie  H.  Gibson.  Catharine  Windsor  and  Henry 
B.  Cortis,  fully  proven. 

Will  of  Ellen  Stemdon  filed  for  probate. 

Will  of  Louisa  R.  Meigs  admitted  to  probate  ;  no  letters. 

Will  of  Brooke  Mackall;  order  of  poblioation  issoed. 

Estate  of  Allison  Nailor:  A.  C.  Bradley  appointed  arb'r. 

Estate  of  John  H.  Darrell ;  administration  granted   to  ( 

Rose  B.  Dnrrell ;  bond,  $6,000;  and  guardianship  bond,  $3,400. 

Estate  of  Simeon  Hart ;  Thomas  Wilson  appointed  admin- 
istrator :  bond,  $40,0U0. 

CitaUon  issoed  on  William  Lillej.  guardian. 

James  W.  Haywood,  guardian,  filed  sopplemental  bond 
in  $1,000. 

Andrew  Bischoff  appointed  goardian  to  John  Foelling  : 
bond,  $2,000.1 

Estate  of  S.  F.  Wainwrlght;  D.  B.  Wain wrlght  appointed 
administrator ;  bond,  $11,000. 

Estate  of  Robert  Cohen ;  inventory  of  personalty,  $10,- 
999  81,  and  list  of  debts  retorned  by  the  executor. 

Estate  of  Robert  F.  Martin ;  same  by  administrator,  and 
order  of  sale  granted. 

Accoonts  of  Sylvester  B.  Boarman  and  John  Hits,  goar- 
dians,  approved  and  passed. 


JLeaal  NotLo^H^ 


of 
fo 
th 

pibvo  wi    |M>i«ivt  v*    «»uu   ijiufj    lu  t>uo   vihjr  vk     WBBUiUKion.  in 

the  District  of  Columbia,  and  Icnown  as  lot  No.  20,  in  John 
Davidson's  heirs'  subdivision  of  square  No.  367,  with  the 
improvements. 

'Terms  of  sale— One  third  cash;  residue  in  two  equal  pay- 
ments, at  6  and  12  months,  for  which  the  notes  of  the  por- 
chaser,  bearing  six  per  cent,  interest,  are  to  be  given,  to  be 
secured  by  the  title  neing  retained  and  by  having  and  keep- 
ing the  improvements  insured  In  the  som  of  $2,000  oniil  the 
whole  of  the  porchase  money  is  paid;  or  all  cash,  at  tAe 
option  of  the  porchaser.  A  depoMlt  of  two  hondred  dollars 
when  the  property  is  bid  off.  All  conveyancing,  recoiding 
and  insoring  at  porchaser's  cost.  If  terms  are  not  complied 
with  within  one  week  from  the  day  of  sale  the  trostea  re^ 
serves  the  right  to  resell  the  said  property  at  the  risk  and- 
cost  of  the  defaolting  porchaser.  after  five  days'  notice  io- 
The  Washington  Post 

DANIEL  O'C.  CAL.LAGHAN. Trustee. 
No.  436  Seventh  street  n  w. 

CHAS.  W.  HANDY,  AocUoneer 


pANKRUPTCY  NOTICE. 

To  all  the  creditors  of  WILLIAM  H.  BIRCH,  who  may 
have  proved  their  claims  : 

You  are  hereby  notified  to  appear  before  the  Supreme 
Coort  of  the  District  of  Columbia,  sitting  in  Bankruptcy, 
on  the  19th  day  of  April,  1880,  at  11  o'clock  a.  m.,  at  the 
office  of  J.  Sayles  Brown,  Register,  at  the  City  Hall,  Wash- 
ington city,  to  show  caose  why  a  discharge  from  all  his 
debts  should  not  be  granted  to  said  bankrupt.  You  are  also 
notified  that  the  second  and  third  meetings  of  said  bank- 
ropt's  creditors  will  be  held  before  the  Register  at  the  same 
place  on  the  17th  day  of  April,  1880.  at  11  o,clock,  a.  m. 

By  order  of  the  Coort.  FRLD'K  DOUGLASS, 

U.  S.Marshal  of  D.  C,  as  Messenger. 

Test:    R.  J.  MBI08,  Clerk.  14-2 
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Legal  Notices. 


FTHE  SUPREME  OOURT  OF  THE  DISTRICT  OF 
Oolnmlrfa,  the  2nii  day  of  March*  1880. 


FBXDBBIOK  POVOLAM  ST  AL. 

Ijobbmzo  Lucas  bt  al 


No.  7161.  Ea.Dook.SO. 


Legal  Notices. 


On  motion  of  Mecan.  Hanna  k  Jobnston,  aolteitorM  for 
ooinplainaat,  it  is  ordored  that  the  defendants,  Theodore 
4..  Oatchell  and  John  Fitaweraid,  caose  their  appearance  to 
be  entered  herein,  on  or  before  the  first  riiie-day  oocnr^ 
line  fcrty  days  after  this  day :  otherwise  the  cause  will  be 
proceeded  with  as  In  case  of  defanlt. 

By  the  Oourt.  A.  11.  HAGNER,  Justice.  *c. 

A  true  copy.  Test:  R.  J.  Mxios,  Clerk. 

Hahna  a  J<mN9T0N,  Solicitors.  14-3 

IN  THE  SirPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans* 
Oonrt  Business.  April  %  1888. 
In  the  case  of  Abraham  H.  Herr  and  aeorffe  W.  Oissel. 
executors  of  Joslah  W.  Deener,  deceased,  the  execntora 
aforesaid  have,  with  the  approml  of  the  Court,  appointed 
Friday,  the  30th  day  of  April.  A.  D.  imo.at  11  o'clock  a. 
m.  for  makinfc  pa3rment  and  distribution  under  the  Court*s 
direction  and  control ;  when  and  where  all  creditors  and 

Sereons  entitled  to  distrtbutlve  shares  or  lefacies  or  a  resi- 
ne,  are  hereby  notified,  to  attend  in  person  or  by  airent  or 
attorney  duly  authorised,  with  their  claims  against  the  es- 
tate properly  vouched ;  otherwise  the  executors  will  take 
the  benefit  of  the  law  a^lnst  them  :  Provided,  a  copy  of 
this  order  be  published  once  a  week  for  three  weeks  in  the 
Washington  Law  Reporter  and  lilvenlnf  Star  previous  to 
the  said  day. 
14-8  Test:  A.  WEBSTER.  Register  of  Wills. 


THIS  IS  TO  OIVE  NOTICE. 
That  the  subscriber,  of  Washiuffton  City,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  of  Administration  on  the  pers<mal  estate  of  Horatio 
Nater,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  tbere- 
of,  to  the  subscriber,  at  or  before  the  18th  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 
Given  under  my  hand,  thifi  lOth  day  of  Mkrch,  1880. 

SATILLA  NATER, 
1^3  Administratrix. 


rIS  IS  TO  OITE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans ^Couribusinees, 
Letters  of  administration  on  the  personal  estate  of  Thomas 
Lewis,  late  of  the  District  of  CoTumbla.  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  27th  day  of 
March  next:  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  S7th  day  of  March,  1880. 

W-5*  S.  E.  LEWIS. 


rTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    March  27.  1880^  ^ 

In  the  matter  of  the  Estate  of  Thomas  Hoynes. 

Application  for  Letters  of  Administration  on  the  estate 
of  Thomas  Hoynes,  of  the  District  of  Columbia,  has  this  day 
been  made  by  Peter  Campbell. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  2Srd  day  of  April  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letters  of  Administration 
on  the  estate  of  the  said  deceased  should  not  issue  as  prayed 
Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
tothe  said  day. 

14-8  Test :        A.  WEBSTER,  Register  of  Wills. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans* 
Court  Business     April  3,  1880. 

In  the  matter  of  the  Will  of  Brooke  Mackall. 

Application  for  probate  of  will  and  for  Letters  Testa- 
mentary on  tbf  eetate  of  Brooke  Mackall,  of  the  District  of 
Columbia,  has  this  dav  been  made  by  Leonard  Mackall. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
oonrt  on  Friday,  the  80th  dav  of  April  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  Will  should  not  be  proved 
asd  Letters  Testamentary  on  the  estate  of  the  said  de- 
ceased, should  not  Issue  as  prayed.  Provided,  a  copy  of 
this  ordsr  be  published  once  a  week,  for  three  weeks,  in 
the  Washington  Law  Reporter,  nrovioos  to  the  said  dav. 

Test:        XU-8)  A.  WEBSTER.  Register  of  Wills. 


THIS  10  TO   GIVE  NOTICE, 
That  the  subscriber,  of  Boston,  Mass,  has  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hoid- 


ing a  Special  Term  for  bTphiwir*'court^ busing 

*"  "  e  personal  estate  of  Charlotte  B  Wise. 


Testamentary  on  the  pvi^uuBi  o»i»MioKvjaa 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  ars 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  19th  day  of  March 
next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  1 9th  dsy  of  March.  1880. 

J4S  JAMES  J    STORROW,  Executor. 


mnis  IS  TO  GIVE  notice. 

J.  That  the  subscriber,  of  Washington.  D.  O.,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  thepersonal  estate  of  John 
L.  Wood,  late  of  Amelia  County.  Va..  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  7th  day  of  February 
next:  thevmay  othenTfise  by  law  be  excluded  fk-om  all  bene- 
fit of  said  estate. 
.  Given  under  my  hand  this  7th  day  of   February.  1880. 

1«  WILLIAM  H.  BEbK. 


J 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

JOHir   K  ST  WORTH    BT    AL. 

V  \    No.  8049.  Equity,  Doc.  16. 

BOBBBT  H    KbYWOBTH  BT  AL.  ) 

John  Keyworth,  trustee,  having  reported  that  he  has  sold 
loU  thirty-nine  (89),  and  forty  (4li)  in  Clagett's  subdivision 
of  loU  18, 19. 2U  and  81,  in  W.  W.  Corcoran 's  subdivision  of 

auare  numbered  two  hundred  and  thirty-nine  '230).  in  the 
ty  of  Washington.  District  of  Columbia  andpariiculnrly 
mentioned  and  described  in  the  proceedings  in  this  cause 
to  Eugene  A.  Ridgway,  at  nnd  for  ihesumof  thirty-five 

26)  cetiU  per  square  foot,  subject  to  the  taxes  thereout  It 
bv  the  court  this  Ist  day  of  April  A.  D.  i8S0,  ordered  thai 
said  sale  will  be  finally  ratified  and  confirmed  on  the  1st 
Tuesday  of  May  next,  unless  cause  to  the  contrary  be 
shown :  provided  a  copy  of  this  order  be  published  once  a 
week  for  three  successive  weelcs  in  the  Washington  Law  Re- 
pmrter  before  said  day. 
By  the  Court :  A.  B.  HAGNER.  Justice,  tc. 

Tins  copy.   Test:  B.  J.  MBios,01erk,4e. 


I    No.  8277.    Equity. 


FTHE  SUPREME  COURT  OF  THE  DISTRICT    OF 
Columbia. 

John  H.  McDanikl 

V. 

John  C.  Wright  bt  al. 

Job  Barnard,  trustee  herein,  having  reported  a  sale  of 
parts  of  loU  21,  32  nnd  28.  In  Coltman's  subdivision  of  square 
S09,  as  described  in  the  bill  in  this  cause,  in  Washington 
city,  in  the  District  of  Columbia,  to  Frank  Brown  for  $1226- 

It  is  this  Ist  day  of  April.  1880,  ordered,  that  said  sale  be 
confirmed.  unle»(»  good  cause  to  the  contrary  be  shown  on 
or  before  the  1st  day  of  May,  1880  :  Provided  a  copy  of  this 
order  be  published  in  the  Washington  Law  Reporter  for 
three  successive  weeks  before  said  day 

By  the  Court :  A.  B.  HAGNER,  Justice. 

A  true  copy.  Test;  R.  J.  Mkios,  Clerk. 

Edwabds  a  Babnabd,  Solicitors. 


li^. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  City,  hath  ob- 
tain«*d  from  the  Supreme  Court  of  the  Dlstrict'of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Let- 
ters Testamentary  on  the  personal  estate  of  John  Slllee. 
late  of  the  District  of  Col  umbia.  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  12th  day  of 
March  next;  they  may  otherwise  by  law  be  excluded 
from  all  *>enefit  of  the  said  estate. 
Given  pnder  my  hand  this  12th  day  of  Mareh,  1888^ 
^*^  SARAH  STILES. 


Digitized  by 


Google 


Vol.  Vm 


WASHtNatON  LAW  KEPOMEtL 


m^ 


JOegai  KoHces. 


IN  THB  SUPBEME  OOUBT  OF  THE  DISTRICT  OF 
Colombia,  holding  a  Special  Term  for  Orphans*  Court 
IraslneM.  April  S,  1880. 
la  the  matter  of  the  Will  of  Jamee  T.  Orerstreet. 
Application  for  I^etiers  of  Admlnietration,  will  annexed. 
on  the  estate  of  James  T.  Orerstreet^f  the  District  of 
O^nmbia,  has  this  day  been  made  by  w.  M.  Easby  Smith. 
All  persons  interested  are  hereby  notified  to  appear  in  this 
eonrt  on  Friday,  the  SSd  day  of  April  next,  at  11  o'oloclc 
a.  nu,  to  show  cause  why  Letters  of  Administration,  w. 
a.,  on  the  estate  of  the  said  deceased  should  not  issue  as 
prayed.    Provided  a  oopvof  this  order  be  published  once  a 
week  for  three  weeks,  in  the  Washington  Law  Reporter, 

prerioas  to  the  said  day.  

Test :  A.  WEBSTER,  Register  of  Wills. 

W.  R.  Smitd,  Solicitor.  «a4-8 


rr  THE  SUFREICE  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Basiness     March  S7th,  1860. 

In  the  matter  of  the  estate  of  Peter  McLaehian. 

Application  for  letters  of  administration  on  the  estate 
of  Peter  MctAchlan.  of  the  District  of  Columbia,  has  this 
dar  been  made  by  Chapln  Brown. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
eonrt  on  Friday,  the  2Sd  of  April  next,  at  li  o*clock  a.  m., 
to  show  cause  why  Letters  of  Administration  ^on  the  estate 
ef  tlie  said  deceased  should  not  issue  as  prayed.  Prorided, 
a  oopy  of  this  order  be  published  once  a  week  for  three 
weeks,  in  the  Washington  Law  Reporter,  prcTious  to  the 
•aid  day. 

Tmxi       n4  8]  A.  WEBSTER,  Register  of  WiUs. 


T5ANKRUPTOY  NOTICE^         ' 

To  aU  the  creditors  of  WILLIAM  DICKSON  and  JOHN 

B.  PATTERSON,  trading  as  DICKSON  h  PATTERSON, 

wbo  may  hare  proved  their  claims  : 

Ton  are  hereby  notified  to  appear  before  the  Supreme 
Oonrt  of  the  District  of  Columbia,  sitting  in  Bankruptcy,  on 
the  14th  day  of  April,  1880,  at  11  o'clock;  a.  m.,  to  answer 
the  petition  of  William  Dickson,  and  on  the  isth  day  of 
April,  at  1 1  o'clock  a.  m.,  to  answer  the  petition  of  John  B. 
Patterson,  at  the  ofllce  of  J.  Sayles  Brown,  Register,  at  the 
City  Hall,  Washington  city,  to  show  cau«e  why  a  discharge 
from  all  their  debu  should  not  be  granted  to  said  Bankrupu. 
Ton  are  also  notified  that  the  second  and  third  meetings  of 
said  Bankrupts*  creditors  will  be  heid  before  the  Register 
at  thee  same  place,  on  the  12th  day  of  April,  1880,  at  11 
o'clock  a.  m. 

By  order  of  the  Court..  FRED'K  DOUGLASS, 

U.  S.  Marshal  of  D.  i;.,  as  Messenger. 

Test :  R.  J.  Muos.  Clerk.  13-8 


FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.  Mnroh  27th,  1880. 

In  the  matter  of  the  Will  and  Codicil  of  Chas.  H.  Watson 

Application  for  Probate  of  Will  and  Codicil  and  for  Let- 
ters Testamentary,  on  the  estate  of  Charles  H.  Watson,  of 
the  District  of  Columbia,  has  this  day  been  made  by  M. 
Letltia' Watson. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  2Sdday  of  April  next,  at  11  o'clock 
a.in.,  to  show  cause  why  the  Win  and  Codicil  should  not 
be  proved  and  Letters  Trstamentary  on  the  estate  of  the  said 
deceased  should  not  issue  as  prayed.  Provided,  a  copy  of 
this  order  be  published  once  a  week  for  three  weeks  in  the 
Washington  Law  Reporter  previous  to  the  said  day. 
U«        Test :  A  WEBSTER,  RegUter  of  WUls. 

C.  S.  MooRc.  Solicitor. 


-riXTRACT  FROM  THE  PROCEEDINGS  OF  THE  SU. 
r*j  preme  Court  for  the  District  of  Columbia,  holding  a 
Special  Term,  on  Saturday,  the  27th  day  of  March, 
A.  D.  1880. 

In  re  Estate  of  Emily  Southwick,  dec'd. 

On  motion  of  the  petitioner,  by  her  solicitor,  W.  J.  John- 
ston, it  is  ordered,  adjudged  and  decreed  that  the  report  of 
the  special  auditor  in  the  above-entitled  case  be  approved 
nnlees  canine  to  the  contrary  thereof  C»e  shown  prior  to  the 
leth  day  of  April,  1880  Provided  a  copy  of  this  order  be 
published  for  three  successive  weeks  previous  to  said  date 
fat  the  Washington  Law  Reporter. 

I  hereby  certify  the  aforegoing  to  be  a  true  Extract  from 
the  Proceedings  of  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Spectol  Term,  cm  the  day  and  date 
first  hereinbefore  written. 

Witaees  my  hand  and  the  seal  of  the  Supreme  Court, 
holdtnf  a  Special  Term,  this  87th  day  of  March,  A.  D.  1880. 

Urt  ^^  A  WEBSTER,  Register  of  Wills. 


LegtU  Notices* 


■DANKRUPTCY  NOTICE. 

To  all  the  creditors  of  GEORGE  C.  MOORE,  who  may 
have  proved  their  claims : 

Ton  are  hereby  notified  to  appear  befbre  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcy,  on 
the  16th  day  of  AprU,  1880,  at  11  o'clock,  a.  m.,  at  the  of- 
fice of  J.  Sayles  Brown,  register,  at  the  City  Hall,  Washing- 
K>n  city,  to  show  cause  why  a  discharge  from  all  his  debts 
should  not  be  granted  to  said  Bankrupt.  You  are  also  noti- 
fied that  the  second  and  third  meetings  of  said  Banlcrupt's 
creditors  will  be  held  before  the  Register  at  the  same  place, 
on  the  16th  day  of  April,  1880,  at  11  o'clock  a.  m. 

By  order  of  the  Court :  FRED'K  DOUGLASS, 

U.  S.  Marshal  of  D.  C,  as  Meesenger. 

Test:  R.  J.  Mbios,  Clerk.  18-2 


CHANCERY  SALE  OF  LOTS  14  TO  21.  both  inclusive, 
and  the  north  28  feet  and  6  inohes  of  lot  18,  in  square  78, 
situated  on  21st  and  North  K  streets,  northwest,  new 
occupied   by  the  District  of  Columbia  as  a  Market 
House. 
By  virtue  of  the  decrees  of  the  Supreme  Oonrt  of  the  Dis- 
trict of  Columbia,  passed  in  equity  cause  of  Augusta  Mo- 
Blair  et  al.  against  John  G.  McBlair  ei  al..  No.  1366,  the  un- 
dersigned, a«  Trustee,  will  sell  at  Public  Auction,  in  front 
of  the  premises,  on  Wednesday,  the  2l8t  day  of  April,  A.  1)., 
1880,  at  6  o'clock  p.  m.,  all  those  pieces  or  parcels  of  ground 
in  the  City  of  Washington,  Disir let  of  Columbia,  known  and 
designated  upon  the  plans  or  plats  of  said  city  aslou  U,  16, 
16, 17, 18,  19.  20  and  21 ;  and  the  north  SS  feet  and  6  inches  of 
lot  18,  In  square  No.  78.  ^ 

The  terms  of  sale  are  one-third  (H)  cash,  and  the  residue 
In  two  (2)  equal  instalments,  at  six  and  twelve  months  after 
date,  with  interest,  to  be  secured  by  ap|iroved  notes,  and  a 
lien  reserved  on  the  property  sold.  No  deed  or  deeds  will 
be  given  until  all  purcha-e  money  and  Interest  shall  have 
been  paid  A  deposit  of  $100  will  be  required  on  each  lot 
and  part  of  lot  when  sold.  AU  conveyancing  at  purchaser's 
cost.  If  the  terms  of  sale  be  not  complied  with  in  ten 
days  from  day  of  sale,  the  Trustee  reserves  the  right  to  re- 
sell the  property  at  the  risk  and  cost  of  the  defaulting  pur- 
chaser, after  ten  days'  notice  in  the  EvenlngStar. 

WILLIAM  J.  MILLER,  Trustee, 
Ofllce  480  Louisiana  Ave. 
Waltbb  B.  Williams  k  Co.,  Auctioneers. l3-4 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Edwin  Shufflvbotham       > 

v.  \    No.  6950.    In  Equity. 

Hbnby  Shufflbbotham  bt  al.  ) 

John  E.  McNally,  trustee,  having  reported  that  he  has 
sold  all  Of  lot  H.  and  the  southern  part  of  lot  I,  in  square 
618,  in  Washington  city,  Distrist  of  Columbia,  and  partlculai- 
ly  described  in  the  proceedings  In  this  cause,  to  WlUiaro 
Fletcber  for  $1.476 :  It  Is  this  23d  day  of  March,  A  D.  188li, 
ordered  that  the  said  sale  will  be  finally  ratified  and  con- 
firmed  on  the  1«t  Tuesday  of  May  next,  unless  cause  to  the 
contrary  be  shown.  Provided  a  copy  of  this  order  be 
published  once  a  week  for  three  successive  weeks  before 
the  said  day.  A.  B.  HAGNBR, 

Asso  Justice. 
A  true  copy.        Test :  18-8        R.  J.  Mbiob,  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  28d  day  of  March,  1880. 
Tuohby  bt  al.     i 

V.  \    Equity.    No.  6726. 

HOLTZMAN    BT   AL.  ) 

On  motion  of  defendant.  Major,  it  is  this  22d  day  of  March, 
1880,  ordered,  adjudged,  and  decreed,  that  the  sale  made 
in  this  cause  be  ratified  and  confirmed,  dnless  cause  to  the 
contrary  be  shown  on  or  before  the  86th  day  of  April,  18S0. 
Provided  a  copy  of  this  order  be  inserted  in  the  Washington 
Law  Reportec  and  in  the  Evening  Star,  once  a  w«ek  for 
each  of  three  successive  weeks  before  the  said  26th  day  of 
April.  1880. 

The  report  states  the  amount  of  the  sale  to  be  $:,066. 
13-3. A.  B.  HAGNER,  Ass.  Jnstl.-e. 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Georgetown,  D.  C,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colara- 
bia,  holding  a  special  term  for  Orphans'  Court  business 
Letters  of  Administration  on  th<>  personal  estate  of  George 
T.  Cartwright,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceated  are 
hereby  warned  to  exhibit  the  same,wlth  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  16th  day  of  January 
next:  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  JanoaiV,  ISSO. 

18-8*     .  WM.1B.  OARTWRIGHT. 
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FTHE  SUPREME  COURT  OF  THE  llISTRIOT  OF 
OOLiUMBIA,  holdlnc  a  Special  Term   for  Orphans' 
Oonrt  BluineM,  March  19, 188n. 
In  the  matter  of  the  Will  and  Codicils  of  laalah  Hansoom. 
AppllAUon  for  probate  of  the  Will  and  codicils  and  f6r 
Latters  Testameniarj  on  the  Estate  of  Isaiah  Hansoom,  of 
the  District  of  Columbia,  has  this  tlay  been  made  by  Julia 
M.  Hansoom,  William  L.  Hanscom  and  Franli  Li.  Femald. 
All  persons  Interested  are  hereby  notilled  to  appear  in 
this  court  on  Friday,  the  leth  day  of  April,  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  the  will  and  codicil 
should  net  be  prored  and  Letters  Testamentary  on  the  estate 
of  the  said  deceased  should  not  Issue  as  prayed.    Prorided 
a  copy  of  this  order  be  published  once  a  weeic  for  three 
weeks,  la  the  Washlnffton  Law  Reporter,  preyious  to  the 
said  day. 

Test :    A.  WEBSTER.  Reiclster  of  WiUs. 
B.  T.  Hanlbt.  Solicitor.  l»-8 


FTHE  SUPREME  COURT  OF   THE  DISTRICT  OF 
Columbia,  the  16th  day  of  March,  1880. 

TBOt.   JaSUP   MlLLBB      ) 

T.  \    No.  81684.    At  Law. 

MABOABBt    KlLLBBK.      I 

Un  motion  of  the  plaintiff,  by  Mr.  Henry  Wise  aamett, 
his  solicitor,  it  Is  ordered  that  the  defendant,  Marfaret 
KUIeen,  cause  her  appearance  to  be  entered  herein  on  or 
before  the  flrst  ruleHtlay  occurring  forty  days  after  this 
day ;  otherwise  the  cause  wUl  be  proceeded  with  as  In  case 
of  default. 

By  the  Court.  WALTER  S.  (K>X.  Justice,  4e. 

True  copy.    Test:  R.  J.  MEIOS,  Clerk,  Ac. 

H.  W.  Oabmbtt.  Solicitor.  18-8 


IN  THE  SUPREBCE  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  16th  day  of  March  1880. 

ElUDA  J.  MiDDLBTON      ) 

T.  \    No.  8011.    Equity  Docket,  19. 

J.  Stahlby  Jonbs  bt  al.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Hugh  T.  Taggart,  her 
solicitor,  it  Is  ordered  that  the  defendanu,  J.  Stanley  Jones 
and  Jsmes  S.  Waters,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  flrst  rule-day  occurring  forty  days 
after  this  dav,  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

By  the  Court :  A.  B.  HAGNER,  Justice. 

Tbub  COPT.    Test:  R.  J.  Mbics.  Clerk. 

HVQB.  T.  Taooakt.  Solicitor. 18-S 


TN_THE  SUPREME  COURT  OF  THE  DISTRICT   OF 


Columbia,  the  18th  day  of  March  1880, 
JbbbmUh  Lowb        ) 

T  {    No.  7181.    Equity  Docket,  80. 

Jon  If  R.  Brooks  bt  al.  ) 

On  motion  of  the  plaintiff,  by  Mr.  B.  F.  Leigh  ton,  his 
solicitor.  It  is  ordered  that  the  defendanu,  John  R.  Brooks. 
Lewis    y.    Casiave,    William  Kilgour  and   Federick  R. 
Windsor,  cause  ibeir  appearance  to  be  entered  herein  on 
or  before  the  flrst  rule-day  occurring  forty  days  after  this 
day :  otherwise  the  cause  will  be  proceeded  with  as  in 
case  of  default. 
BytheCouTt.                     A    B.  H AON ER.  Justice,  Ira. 
True  copy.    Test:                         R.  J.  Mbios,  Clerk,  etc. 
B.  F.  Lkiohton,  Solicitor. 


THIS  IS  TO  aiVE  NOTICF. 
That  the  subscriber,  of  Washington  Olty.  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  usiate  of  Robert  L.  McPher- 
son,  iate  of  the  District  of  Columbia,  deceased 

Ail  persons  haying  claims  againsi  the  said  deceased  are 
bareby  warned  to  exhibit  th«*  same,  with  i  he  Toocbei  s  then* 
of,  to  the  subscriber,  at  or  before  the  I'iih  day  of  March 
next;  they  may  otherwise  bylaw  be«-zcluded  from  all  bent* 
fit  of  the  said  esute. 

G-iTea  under  my  hand  this  18lh  dav  of  March,  1879. 

S-ge  JOSEPH  PEARSON. 


TtHE  supreme  court  OF  THE  DISTRICT  OF 
Columbia,  the  24th  day  of  March,  188o. 
Randou'H  Babton,  Guardian.     ) 

T.  J     lu  Equity.   No.  MM. 

AifiCA  Mabia  Middlkton  bt  al.   )  ,  „     ^  .  ,. 

On  consideration  of  the  petition  and  report  of  Randolph 
Barton,  guardian  and  trustee  this  dav  flled  in  this  cause, 
it  is  ordered  that  tlie  sale  mentioned  in  the  said  petition 
and  report  be  and  it  is  hereby  r.itifled  tind  confirmed,  unless 
cause  to  the  contrary  be  shown  on  or  before  the  24t1i  day  of 
April,  1880,  provided  a  copy  of  this  order  be  previously  in- 
serted in  the  Washington  Law  Reporter  once  a  week  for 
three  suecessive  weeks.  A.  B.  HAONER, 

Asso  Justice, 
Atnwoopy.       Tost:        IM       R.  J.  Msiaa,  pierk 


Legal  Notices. 

THIS  IS  TO  OIVE  NOTICE, 
That  the  subscribers,  of  Washington,  D.  C,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration,  w.  a.,  on  the  personal  estate  of 
Edward  A.  Paul,  late  of  the  U.  S.  Marine  Corps,  deceased ; 
All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,with  the  Touchers  there* 
of,  to  the  subscribers,  at  or  before  the  19th  day  of  December 
next:  they  may  otherwise  by  taw  be  excluded  from  all 
beneflt  of  the  said  estate. 
Qiven  under  our  hands,  this  10th  day  of  Deoember,  1878. 
THOMAS  K.  JOHNSON, 


19-8 
I.  Q.  Kimball,  solicitor. 


EDWARD  DUNN. 


-No.  7880.    Equity  Docket  ». 


IN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  98d  day  of  March,  18«>0. 
Hbkby  Samubls     ) 

T  \    No.  7818.    Equi^  Docket  80. 

HankahSamubls.   j 

On  motion  of  the  plaintiff,  by  Mr.  E.  C.  IngersoU,  his 
solicitor,  it  IS  ordered  that  the  defendant,  Hannah  Samoeli. 
cause  hvr  appearance  to  be  entered  herein  on  or  before 
the  flrst  rule-day  occurring  forty  davs  after  this  dav ;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  court  A.  B   HAONER,  Justice,  fte. 

True  copy.    Test :    R.  J.  Mbios,  Clerk,  &c. 
E  C.Inokrsoll,  Solicitor.  18-S 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  86th  day  of  March,  1880. 
RicHAKD  H.  Thomas  \ 

Elmiba  Thomas.     ) 

On  motion  of  the  plaintiff,  by  Mr.  John  Cmikshank.  his 
solicicor.  It  is  ordered  that  the  defendant,  Elmlra  Thomas, 
cause  her  appearance  to  be  entered  herein  on  or  before 
the  flrst  rule  clay  occurring  forty  days  after  this  dar :  other- 
wit'C  the  cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  Court :  D.  K.  CARTTER,  JosUce,  te. 

A  true  copy.    Test:  R.  J.  Mbios,  Clerk,  Ac.  184 

John  Cbihbshakk,  Solicitor. 

TN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
A     Columbia. 

axoBOB  £.  KiBK  ) 

V.  {    No.  6M0.    Equity. 

GXOROB  W.  WHITB  BT  AL.    ) 

Job  Barnard,  trustee  herein,  have  reported  a  sale  of  the 
east  half  of  lot  flve  (A)  in  square  one  ^hundred  and  flfty 
eight  068)  in  Washington  City,  in  the  District  of  Columbia, 
to.Brainard  H.  Warner,  for  $8,047 .80,  being  flfiy  cents  per 
square  foot: 

It  is  this  19th  day  of  March.  1880,  Ordered,  that  said 
sale  be  oonflrmed,  unless  good  cause  to  the  oontrarv  be 
shown  on  or  before  the  19th  day  of  April,  1880.  Provided  a 
copy  of  this  order  be  published  in  the  Washington  Law  Re- 
porter for  three  successive  weeks  before  said  day. 

A.  B.  HAGNER,  Justice. 

True  copy.  Test.  R.  .T.  Mbios,  Clerk,  Ac 

Edwards  A  Bahnard,  Solicitor. 18-8 

FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  9th  day  of  March.  1880. 
Smith  Thompson  bt  al    ) 

T.  \    No.  7188.    Eq  Doc.,80. 

DOHSKY  TB0MP80K    BL  AL.  J 

On  motion  of  the  plaintiffs,  by  Messrs.  Coleman  A  Cole, 
their  solicitors,  it  is  ordered  that  the  defendants,  Dorsey 
Thompson.  Robert  L.  Thompson.  Edward  L.  Thompson, 
.Tohn  a.  Rodgers,  Elebecca  Q.  Rudgers.  Elisa  D.  Thompson, 
atlberi  L.Thoropson. Christopher C.  Wolcott,  EUxabetn  W. 
Wolcott,  Powell  M.  Bradley.  Maria Q.  Bradley,  Frederick 
W.  Bradley,  cause  their  appearance  to  be  enterad  herein  on 
or  before  the  flisi  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  beproceeded  with  as  in  case 
of  default. 

By  the  Court:  A.  B.  HAGNER,  Justice,  Ac 

True  copy.    Test :  R.  J.  Mbios,  Clerk,  Ac. 

COLBMAN  A  COLB.  Solicitors. U* 

IN    THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  nth  day  of  March,  A.  D.  1880. 
Ella  B.  Fox         ) 

V.  {    No.  7190.    Equity  Docke^  80. 

William  T.  Fox.  ) 
On  motion  of  the  plaintiff,  by  Mr.  Ivring  Williamson,  her 
solicitor.  It  is  ordered  that  the  defendant,  William T.  Fox. 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
flrst  rul^  day  occurring  forty  days  after  this  dav :  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  Court.  A.  B.  HAGNQL  JnsUce.  Ac. 

A  true  copy.    Test :  R.  J.  MBias,  Clerk. 

iBynro  Wiluamooit.  Solleltor.  11-8 
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QEOKGE  B.  CORKHILL       -        -        Editor 
A.  H.  JACKSON       .      -      AssociATfi  Editob 


A^oiruieBt  of  the  U.  S.  Siprene  Coart. 

The  Supreme  Court  of  the  Uuited  States  on 
Saturday,  Sd  inst.,  determined  to  adjourn  for 
the  term  on  May  10th,  which  is  the  second 
Monday  of  the  month. 

No  arguments  will  be  heard  after  April  30th, 
1880. 


We  publish  in  this  number  of  the  Repor- 
TER  an  opinion  of  the  Court  of  Claims  of 
great  interest  to  both  the  Army  and  Navy, 
explaining  the  distinction  between  office,  rank 
and  grade ;  and  stating  the  power  of  the  Ex- 
ecutive to  appoint  to  one,  and  of  Congress  to 
change  the  others. 

A  NEW  TRIAL  was  refused  by  Judge  Mac 
Arthur,  April  3d,  1880,  in  the  case  of  Sylves- 
ter Mayhew  against  Christian  Ruppert,  in 
which  a  verdict  for  $3,500  was  returned  about 
two  weeks  since.  This  was  the  second  trial 
of  the  case,  a  verdict  for  $2,500  being  returned 
in  the  previous  one.  The  contempt  of  court 
for  which  Keese,  Howell  and  Ritchie  were 
committed  to  jail,  occurred  in  this  case. 


Ik  this  number  of  the  Reporter  will  be 
found  a  most  interesting  opinion  of  the  Su- 
preme Court  of  the  United  States  by  Mr. 
Justice  Harlan.  Among  other  questions  of 
general  interest,  it  is  declared  that  a  state  of 
war  dissolves  contracts  made  prior  to  the 
declaration  of  war,  but  remaining  unexecuted 
at  the  time  of  such  declaration,  and  of  which 
it  makes  the  further  execution  illegal  and 
impossible,  thus  absolving  the  parties  from 
its  further  execution.  Where  competent  pub- 
lic authority  deprives  lessees  of  the  posses- 
sion of  the  leased  property,  the  use  of  which 
being  the  sole  consideration  for  certain  pro- 
mi8S(»y  notes  upon  which  action  is  brought, 
the  lessees  are  relieved  from  liability  upon 
the  noets,  which  represented  the  rents  accru- 
ing daring  a  period  of  military  occupation. 


The  Sallows  as  a  Pnlpit 

The  good  common  sense  and  great  propriety 
of  the  following  remarks  of  Rev.  Byron  Sun- 
derland, in  his  discourse  on  April  4th,  with 
reference  to  the  hangman's  rope  as  a  road  to 
future  happiness,  is  sufficient  apology  for  their 
publication  in  the  Reporter  : 

"  But  what  I  do  most  strongly  object  to  is 
the  making  a  spectacle,  a  show  and  parade  of 
the  death  of  criminals.  If,  by  faith  in  Christ, 
they  do  barely  escape  with  their  own  souls  at 
last,  let  it  not  be  blazoned  abroad  to  the  whole 
world,  as  though  they  were  pre-eminent  saints 
of  God,  Just  about  ripe  to  be  canonized: 
whereas  they  are  mere  firebrands  plucked 
from  the  burning,  if  saved  at  all.  The  gal- 
lows of  a  man  guilty  of  murder  is  not  the 
most  impressive  pulpit  from  which  to  declare 
his  sainthood.  If  Christian  ministers  would 
take  the  right  stand  on  this  subject,  and  re- 
fuse to  parade  in  such  spectacles,  the  evil 
which  flows  from  them  would  be  prevented, 
I  do  not,  by  this,  mean  to  deny  the  consola- 
tions of  religion,  or  the  offices  of  the  clergy, 
to  condemned  men  about  to  die.  But  I  say 
that,  at  the  best,  the  religion  of  one  so  sit- 
uated is  not  a  thing  to  be  talked  of  and  pa- 
raded before  the  world  as  if  the  scaflbld  were 
always  the  surest  and  safest  way  to  Heaven." 

A  Niee  Legal  Point  Deei«ei. 

We  have  frequently,  in  oar  editorial  oapac* 
ity,  had  occasion  to  reflect  upon  the  doctrine 
enunciated  by  Judge  Patterson,  at  Lancaster, 
Penna.,  on  the  Sd  inst.,  (quoted  below),  aaci 
have  often  been  compelled,  because  of  our 
recognition  of  this  theory,  to  decline  the  pab- 
lication  of  articles,  in  themselves  eminently 
worthy  of  recognition,  that  might  be  construed 
into  an  attempt  to  forestall  action  by  the 
courts.  A  strict  observance  of  all  the  roles 
of  the  court,  and  an  equally  strict  observance  of 
all  the  courtesies  and  amenities  subsisting  be- 
tween the  court  and  the  bar  should  be  ad- 
hered to  under  all  circumstances. 

**  Judge  Patterson,  on  March,  8d,  delivered 
a  lengthy  opinion  on  the  rules  taken  on  Stein- 
mar  &  Hensel  to  show  cause  why,  as  attorneys, 
they  should  not  be  punished  for  contempt,  for 
matter  published  in  the  Lancaster  Intelligencer, 
of  which  they  are  editors  and  publishers,  and 
their  names  stricken  fh>m  the  roll  of  attor- 
neys. The  rule  for  contempt  was  dischaiged 
because  the  misconduct  was  not  committed  in 
the  presence  of  the  court,  but  the  rule  to  dis- 
bar is  made  absolute,  and  the  names  of  the 
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respondents  ordered  to  be  stricken  from  the 
roll,  because  in  the  opinion  of  Judge,  Patter- 
son, the  Yolantary  assumption  of  editorial  du- 
ties does  not  relieve  them  from  the  obligations 
of  their  oaths  as  attorneys.** 


Law  of  Slaaier. 
No.  5. 

"It  is  actionable  to  republish  any  slander 
invented  by  another,  unless  the  republication 
be  accompanied  by  a  disclosure  of  the  author's 
name,  and  a  precise  statement  of  the  author's 
words,  so  as  to  enable  the  party  injured  to 
maintain  an  action  against  the  author." 

It  is  no  defence  that  the  slanderous  words 
were  spoken  as  a  report,  and  the  author  named 
at  the  time  of  speaking  them.  Haines  v. 
Welling,  7  Ohio,  258;  Contra,  Trabue  v. 
Mays,  8  Dana,  189.  If  such  plea  be  pleaded, 
plaintiff  may  answer  they  were  spoken  ma- 
liciously. Craine  v.  Douglass,  2  Blackf.,  195 ; 
Williams  v.  Greenwade,  3  Dana,  438.  Even 
dmnkennesB  is  not  an  excuse  for  slander. 
McKee  v.  Ingalls,  4  Scam.,  80.  '*  Insanity  is 
not,  unless  established  by  direct  proof,  and 
not  by  reputation,  when  it  may  be  given  in 
evidence  either  in  excuse  or  mitigation  of 
damages."  Testes  v.  Read,  4  Blackf.,  468. 
'*  The  disclosure  and  statement  must  be  made 
at  the  Hme  of  republishing  the  slander ;  for  it 
will  not  avail  to  make  it  for  the  first  time  in 
pleading  to  an  action  brought  by  the  party 
injared."  In  Lewis  v.  Walter,  4  B.  &  A.,  914, 
Hdeoyd,  J.,  held,  the  republication  must  be 
on  a  Ukt  and  Jostiflable  occasion ;  and  in  Mc- 
PhersoQ  ▼.  Daniels,  10  B.  &  C,  271,  Bagley, 
J.,  hdd:  **Tke  defendant  must  show  that  he 
believed  the  report  to  be  true."  Ward  v. 
Weeks,  7  Bingh.,  211 ;  Bennett  v.  Bennett,  6 
C.  &  P.,  688 ;  DeCrespigny  v.  Wellesley,  5 
Bhigfa.,  401,  are  also  in  point,  as  are  also  Binns 
V.  McCoiide,  2  Brow.  Rep.,  89;  Hirsh  v. 
RegnanH,  8  Yeates*  R.,  508,  strongly  favor- 
able to  the  latter  part  of  the  proposition. 

**  In  that  case,  (the  last  cited)  which  was 
an  action  for  words  spoken  by  the  plaintiff  in 
his  trade,  importing  a  direct  assertion  made 
by  the  defendant,  that  the  plaintiff  was  insol* 
vent,  the  defendant  pleaded  that  one  T.  W. 
spoke  and  published  to  the  defendant  the 
same  words,  and  that  the  defendant,  at  the., 


time  of  the  speaking  and  publishing  them,  de- 
clared he  had  heard  and  been  told  the  same 
by  the  said  T.  W. ;  it  was  holden  on  demurrer 
that  the  plea  was  bad,  first,  because  it  did  not 
confess  and  avoid  the  charge  made  in  the 
declaration,  the  words  in  the  declaration  im- 
porting an  unqualified  assertion  made  by  the 
defendant,  and  the  words  in  the  plea  import- 
ing that  the  defendant  mentioned  the  fact  on 
the  authority  of  T.  W. ;  secondly,  because  the 
plea  did  not  give  the  plaintiff  any  cause  of 
action  against  T.  W.,  inasmuch  as  it  did  not 
allege  that  T.  W.  spoke  the  words  falsely  and 
maliciously ;  thirdly,  it  is  no  answer  to  an  ac- 
tion for  oral  slander,  for  a  defendant  merely 
to  show  that  he  heard  it  from  another,  and 
named  the  person  at  the  time,  without  show- 
ing also  that  he  believed  it  to  be  true,  and 
that  he  spoke  the  words  on  a  Justifiable  oc- 
occasion."  The  very  essence  of  the  action  for 
slander  and  special  damages,  where  the  words 
are  not  actionable  in  themselves,  is  falsehood 
or  malice,  (either  express  or  implied.  To  say 
'*  thou  art  a  knave,'*  imports  that  the  man  is 
dishonest,  and  hence,  actionable. 

Words  importing  false  swearing  before  ref- 
erees, arbitrators,  &c.,  were  held  to  be  action- 
able. Harding  v.  Brooks,  6  Pick.,  244 ;  Wet- 
more  V.  Lyman,  2  Conn.  Rep.,  42 ;  and  Bul- 
lock V.  Koon,  n.,  9  Cowen,  80. 

As  to  the  jurisdiction  of  the  referees  or  ar- 
bitrators, see  Rouse  v.  Ross,  1  Wend.,  475. 
In  Pennsylvania,  it  was  held  by  the  Supreme 
Court  it  was  not  actionable  to  say  "J.  S. 
swore  a  lie  before  the  sessions."  Harvey  v. 
Boies,  1  Penna.  Rep.,  12.  In  Connecticut, 
similar  expressions  have  been  held  action- 
able, where  the  oath  was  made  before  a  Jus- 
tice of  the  peace,  (Chapman  v.  Gillet,  2  Conn. 
Rep.,  40.) ;  however,  we  fail  to  appreciate  this 
fine  difference  between  a  lie  sworn  to  before 
the  sessions  and  a  li6  sworn  to  before  a  Jus- 
tice of  the  peace,  the  difference  is  only  statu- 
tory, the  lie,  the  moral  turpitude,  remains  the 
same ;  the  line  between  a  lie  told  and  a  lie 
sworn  to  may  be  drawn  by  a  statute,  bat  not 
by  any  law  of  morals.  To  say  of  a  witness, 
he  handed  papers  to  a  Juror  to  influence  the 
Jury,  is  actionable,  because  it  amounts  to  em- 
bracery.   Gibbs  V.  Dewey,  5  Cowen,  508.   If 
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words  falsely  and  maliciously  spoken  are  ac- 
tionable in  tkemselyes,  the  luw,  prima  facie, 
presomes  a  consequent  damage  without  proof. 
"You  were  cropped  for  felony*'  are  actionable 
words,    Wiley  v.  Campbell,  5  Monroe,  396. 
To  say  plaintiff  •*  got  drunk  on  Christmas  "  is 
not  actionable.    Warren  v.  Norman,  Walker, 
587;  Dayis  t.  Farrington,   Id.,   804.     "He 
swore  me  out  of  a  sum  of  money  "•  is  not. 
Tipton  V.  Khali,  8  Watts,  90.    Nor,  "you 
have  stolen  my  marie."    Ogden  v.  Riley,  2 
Green,  186.    Words  importing  an  actionable 
offence  are  not  indictable,  per  se ;  Kinney  v. 
Uosea,  8  Harring,  77.  Where  such  words  charge 
a  violation  of  the  laws  of  another  jurisdiction, 
the  law'most  be  pleaded  and  t>royed.  lb.  Am- 
biguoas  words  are  slanderous  if  the  hearers 
understood  them  to  impute  a  crime.    Dar- 
land  V.  Patterson,  28  Wend.,  422.    Charging 
another  with  kidni4>ping  a  person  and  putting 
him  in  slavery,  is  libelous.    Nash  v.  Bene- 
dict, 25  Id.,  645.    Calling  one  a  thief,  or  a 
murderer,  in  the  absence  of  context  or  proof 
to  the  contrary  on  the  trial,  ex  vi  termini,  im- 
putes to  him  a  felony.     Dudley  v.  Robinson, 
2  Iredell,  141.     In  an  action  for  slander  charg- 
ing fraud  to  another  as  a  trader,  it  must  be 
proved  that  he  was  actually  engaged  in  trade 
at  the  time  the  words  were  spoken.     Harris 
V.  Burley,  8  N.  H.,  218.    Written  and  pub- 
lished  words  may   be   actionable  which,  if 
spoken  only,  would  not  be  so  without  special 
damage ;  "  but  they  must  be  such  as  in  the 
common  estimation  of  mankind  are  calculated 
to  reflect  shame  and  disgrace  upon  the  person 
coDceming  whom  they  are  written  or  hold  him 
as  an  object  of  ridicule  and  contempt. "     Fon- 

ville  V.  Nease,  Dudley,  (S.  C),  803. 

»  4»»  » 

Le^al  Personals. 

Hon.  Aleck  Boarman,  of  Shreveport,  La.,  is 
in  the  city  on  professional  business.  This 
gentleman  served  four  years  as  judge  of  the 
10th  Judicial  district  of  Louisiana  with  much 
acceptability  to  the  bar  and  litigants. 

The  following  professional  gentlemen  arc 
quartered  at  the  Riggs  House :  George  Pay- 
son,  Chicago ;  Benj.  Piatt,  Ky. ;  G.  L.  Thayer, 
Brooklyn ;  J.  E.  Ward,  Fla. ;  C.  C.  Woodward, 
N.  Y. ;  T.  C.  Sears,  Kan. ;  J.  B.  Cox,  Phila. ; 
F.  H.  Stewart,  N.  Y. ;  J.  J.  Delany,  Phila. ; 
A.  H.  Walker,  Chicago. 


Gbn.  Mabtin  T.  McMahon,  of  New  York 
city,  has'apartments  at  Willard's.  The  gene- 
ral  has  made  for  himself  a  most  enviable  repu- 
tation as  lawyer  and  soldier.  It  was  espe* 
cially  gratifying  to  the  citizens  of  Washing? 
ton,  where  he  is  so  favorably  known,  to  learn 
that  the  House  Committee  on  Military  Affairs 
had  elected  him,  for  six  years,  as  one  of  the 
managers  of  the  National  Soldiers'  Home. 


lititud  States  ^ttprtme  ^ml 


No.  96.— OCTOBWR  TXBJI,  1879. 

S.  M.  Gates,  A.  M.  Wood,  and  M.  Mc- 
Knight,  as  Gates,  Wood  4b  MoKnigbt,  Plain- 
tiffs in  Error, 

V. 

James    L.    Gk)0DL0E,    Executor   of   B.    C. 
Brlnkley,  deceased. 

In  Error  to  the  Supreme  Court  of  the  StaU  of 
Tennessee. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court. 

The  motion  to  dismiss  this  writ  of  error 
must  be  denied. 

The  original  decree  in  the  Second  Chancery 
Court  of  Shelby  county,  Tennessee,  was  for 
18,821.49,  and  against  S.  M.  Gates,  A.  M. 
Wood,  and  Milton  McKnight,  partners  under 
the  name  of  Gates,  Wood  &  McKiight. 
Upon  appeal  to  the  Supreme  Court  of  Ten- 
nessee  that  decree,  to  the  extent  of  $7,840.25, 
was  affirmed  on  the  18th  day  of  October,  1875. 
On  the  1st  of  August,  1876,  Gates  and  Wood, 
two  of  the  partners,  received  discharges  m 
bankruptcy,  releasing  them  individually  from 
all  provable  debts  and  claims  existing  against 
them  on  the  22d  of  April,  1876,  other  than 
debts  which,  by  law,  were  excepted  from  the 
operation  of  a  discharge  in  bankruptcy.  The 
present  writ  of  error  was  sued  out  on  80th  of 
October,  1876.  all  the  partners  uniting  in  sue- 
ing  it  out.  Appellee  now  moves  to  dismiss 
the  writ  upon  the  assumption  that  the  assignee 
in  bankruptcy  could  alone  prosecute  a 
writ  of  error  ftom  the  final  judgment  of  the 
State  court.  Undoubtedly,  the  assignee  in 
bankruptcy  of  Gates  and  Wood  had  the  right 
to  prosecute  a  writ  of  error  from  the  decree 
complained  of,  so  far,  at  least,  as  it  concerned 
those  whom  he  represented.  If  the  bankrupts 
could  not  themselves,  under  any  circumstan- 
ces, property  sue  out  the  writ  after  their  dis- 
charge, (and  upon  that  question  we  express 
no  opinion),  all  difficulty,  in  that  respect,  has 
been  removed  by  the  application  of  the  assignee 
himself  for  an  order  here  substituting  him 
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as  plaintiff  in  error.  His  application  is  now 
granted,  and  tie  is  allowed  to  prosecute  the 
writ  in  behalf  of  the  bankrupts,  Gates  and 
Wood.  Independent,  however,  of  that  appli- 
catioi^  we  are  not  prepared  to  say  that  Mc- 
Eitight,  the  partner,  against  whom  no  bank- 
^ruptcy  proceedings  were  instituted,  might  not 
have  sued  out  the  writ,  using  for  that  pur- 
pose, if  necessary,  the  names  of  all  the  par- 
ties against  whom  the  original  decree  was  ren- 
dered. With  both  the  assignee  in  bankruptcy 
and  McKnight  before  the  court,  there  is  no 
sound  reason  why  the  cause  should  not  pro- 
ceed to  a  final  determination  upon  the  errors 
assigned. 

Coming,  then,  to  the  merits  of  the  case  we 
find  that  the  plaintiff  in  error  specially  claimed 
a  right  or  immunity  in  virtue  of  an  authority 
exercised  under  the  United  States.  The  right 
or  immunity,  so  claimed*  was  denied,  first  in 
the  court  in  which  the  suit  originated,  and 
subsequently,  in  the  Supreme  Court  of  the 
State  of  Tennessee. 

The  facts  upon  which  that  claim  rests,  or 
out  of  which  it  arises,  are  briefly  these : 

On  the  6th  of  June,  1862,  military  posses- 
sion was  taken  of  the  city  of  Memphis  by  the 
Union  forces  then  engaged  in  suppressing 
armed  insurrection  against  the  national  au- 
thority. During  the  succeeding  month  Gen. 
Sherman,  having  been  previously  assigned  by 
competent  military  authority  to  the  command 
of  the  district  of  West  Tennessee,  reached 
that  city  with  reinforcements,  and  assumed 
control  of  the  forces  in  that  locality. 

Shortly  thereafter  he  published  orders,  re- 
opening trade  and  communication  with  the 
surrounding  country,  and  prescribing  rules 
in  conformity  with  which  travel  in  and  out  of 
the  city  should  be  conducted.  On  the  7th  of 
August,  1862,  pursuant  to  orders  fVom  Gen. 
Grant,  his  superior  officer,  specific  instruc- 
tions were  issued  by  him  to  the  quartermaster 
in  charge  at  Memphis,  concerning  vacant 
stores  and  houses  in  that  city,  and  also  as  to 
buildings  which  were  occupied,  but  the  owners 
of  which  had  <<gone  South,"  leaving  agents  to 
collect  rent  for  their  benefit.  With  reference 
to  the  latter  class  of  buildings  bis  instructions, 
or  rather  orders,  were :  **  Rent  must  be  paid 
to  the  quartermaster.  No  agent  can  collect 
and  remit  money  south  without  subjecting 
himself  to  arrest  and  trial  for  aiding  and  abet- 
ting the  public  enemy.** 

The  object  of  these  regulations  was  thus 
distinctly  set  forth  by  Greu.  Sherman  in  his 
letter  of  instructions :  '*  I  understood  that 
Gen.  Grant  takes  the  rents  and  profits  of  this 
class  of  real  property,  under  the  rules  and 
laws  of-  war,  and  not  under  the  confiscation 


act  of  Congress;  therefore  the  question  of 
title  is  not  involved— simply  the  possession, 
and  the  rents  and  profits  of  houses  belonging 
to  our  enemies,  which  are  not  vacant,  wq  hold 
in  trust  for  them,  or  the  government,  accord-  . 
ing  to  the  future  decision  of  the  proper  tri- 
bunals." He  concluded  his  letter  in  these 
words :  *'  We  only  deal  with  possession,  and 
therefore,  the  necessity  of  a  strict  accounta- 
bility, because  the  United  States  assumes  the 
place  of  trustee,  and  must  account  to  the 
rightful  owner  for  his  property,  rents,  and* 
profits.  In  due .  season  courts  will  be  estab* 
lished  to  execute  the  laws,  the  confiscation 
act  included,  when  we  will  be  relieved  of  this 
duty  and  trust.  Until  that  time  every  oppor- 
tunity should  be  given  to  the  wavering  and 
disloyal  to  return  to  their  allegiance  to  the 
Constitution  of  their  birth  or  adoption.** 

These  instructions  do  not  appear  in  the 
present  transcript,  although  they  constitute  a 
part  of  the  archives  of  the  War  Department, 
and  belong  to  the  public  history  of  the  late 
civil  war.  Some  question  may  be  made  as  to 
our  right  to  take  Judicial  notice  of  them  in  the 
determination  of  this  case.  But,  apart  from 
them,  the  record  sufficiently  establishes  the 
fact  that  the  military  authorities  adopted  the 
general  policy  indicated  by  Gen.  Sherman's 
letter  of  instructions,  and  a  rental  agent,  de- 
signated by  those  authorities,  was  chained 
with  the  duty,  among  others,  of  collecting 
rents  of  houses  which  although  occupied,  be- 
longed to  persons  who  had  "gone  South.** 
To  that  class  of  property  belonged  a  store- 
house, occupied  by  Gates,  Wood  &  McKnight, 
under  a  lease  executed  at  Memphis,  in  1859, 
by  R.  C.  Brinkley,  the  testator  of  defendant 
in  error,  for  a  term  of  five  years,  and  for  the 
stipulated  rent  of  which  the  lessees  had  exe- 
cuted their  several  promissory  notes,  payable 
quarterly  during  the  whole  period  of  the  lease. 
Brinkley,  upon  the  approach  of  the  Union 
forces,  left  his  home  in  Memphis,  and  went 
within  the  lines  of  the  Confederate  forces, 
where  he  remained  until  1864. 

Gates,  Wood  &  McKnight  were  notified  by 
the  military  rental  agent,  in  the  summer  of 
1862,  to  pay  him  the  rents  going  to  Brinkley. 
They  refused  to  recognize  that  order,  or  to  so 
pay  the  rents,  and,  by  reason  of  such  refusal, 
were  dispossessed  by. the  military  authorities. 
Those  of  their  sub-tenants,  who  expressed  a 
willingness  to  comply  with  the  order,  were 
permitted  to  remain  in  the  occupancy  of  the 
premises,  paying  rent,  however,  directly  to 
the  rental  agent  of  the  United  States.  From 
the  time  the  lessees  were  thus  dispossessed, 
untilJuly  11,  1868,  the  property  remained 
under  federal  control,  and  all  rents  arising 
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therefrom  were  collected  by  the  rental  agents 
who,  in  the  exercise  of  his  functions,  was  re- 
cognized and  sustained  by  the  general  com- 
mandii^  the  Union  forces  in  that  district. 
Donng  that  intermediate  period  the  lessees 
were  neither  in  possession  of  the  premises, 
nor  permitted  by  the  military  authorities  to 
receive  any  rents  accruing  therefrom.  Their 
rent  notes  covering  the  period  during  which 
they  were  thus  kept  out  of  possession,  re- 
mained, however,  outstanding,  in  the  hands  of 
the  lessor  or  his  agent.  They  constitute  the 
foundation  of  the  judgment  or  decree  in  this 
suit. 

Are  tAm  lessees  liable  to  the  estate  of  Brink- 
ley  for  rent,  as  stipulated  in  the  lease  of 
1859,  for  the  period  when  the  storehouse  was 
under  control  of  the  federal  military  ?  There 
is  no  claim  here  for  rents  subsequent  to  July 
11.  186d,  since,  on  that  day,  possession  was 
delivered  or  control  surrendered  to  the  lessor's 
son,  under  an  arrangement  made  by  him  with 
the  military  authorities.  After  the  return  of 
the  lessor  to  Memphis,  in  1864,  the  latter  took 
control  of  the  property,  and  enjoyed  the  rents. 
Upon  the  solution  of  the  foregoing  question 
this  case  depends. 

The  Supreme  Court  of  Tennessee  were  of 
opinion  that  the  lessees  were  not  discharged 
from  liability  upon  their  contract  with  Brink- 
ley,  by  reason  of  the  action  taken  bv  the 
militaiy  authorities  touching  the  rents  ac- 
ingfrom  the  the  property  in  question.  That 
court  recognized  the  hardship  of  the  case  upon 
the  lessees,  but  consistently  with  its  views  of 
the  law  the  relief  asked  for  could  not  be  given. 

We  are  unable  to  give  our  assent  to  the  con- 
clasion  reached  by  that  learned  court.  It  is 
inconsistent  with  our  decision  in  Harrison  v. 
Myers,  92  U.  S.,  Ill,  where  we  held  the  lessee 
discharged  from  liability  to  the  lessor  for  rent 
of  certain  property  in  New  Orleans,  during 
the  period  when  the  rents  and  profits  arising 
th^^from  were  required  by  the  military  author- 
ities, occupying  and  controlling  that  city  in  the 
year  1862,  to  be  paid  directly  to  them.  There  is 
some  difference  in  the  facts  of  the  two  cases, 
bat  in  their  essential  features  they  are  alike. 
That  case,  it  may  be  here  observed,  was  de- 
termined in  this  court  after  the  rendition  of 
the  present  decree  in  the  Supreme  Court  of 
Tennessee. 

Brinkley,  in  his  answer,  claims  to  have  gone 
within  the  insurrectionary  lines  as  a  private 
citizen  and  upon  private  business.  He  testi- 
fied that  he  '*  never  had  the  honor  to  go  or  act 
in  any  other  capactity,  then,  before  or  since.** 
It  was,  however,  shown  that  in  1861  he  be- 
came a  member  of  a  military  board  organized 
in  hostility  to  the  United  States.    It  doe?  not 


appear  when  his  connection  with  that  body 
terminated,  or  when  the  board  itself  ceased 
operations.  But  it  does  appear  from  his  own 
admissions,  that  be  bad,  prior  to  the  occupa- 
tion of  Memphis  by  tlie  Union  forces,  con- 
tributed money  towards  the  equipment  of 
military  companies  organized  in  that  State 
with  the  avowed  purpose  of  resisting  the  au- 
thority of  the  national  Government.  When 
he  abandoned  his  home,  and  entered  the  mili- 
tary lines  of  the  enemy,  he  was,  bpyond  ques- 
tion, in  full  sympathy  and  active  co-operation 
with  those  who  sought,  by  armed  force,  to 
overthrow  the  Union.  Neither  in  bis  answer 
nor  in  his  deposition  does  he  intimate  that  he 
had  any  sympathy  with  the  United  States  in 
its  efforts  to  suppress  insurrection.  He  was, 
therefore,  in  the  very  fullest  legal  sense^  an 
enemy  of  the  Government  during  his  stay 
within  the  military  lines  of  the  rebellion,  lia- 
ble to  be  treated  as  such  both  as  to  his  person 
and  property.  His  remaining  there  was  in 
plain  violation  of  law  and  in  disregard  of 
duty.  In  The  Wm.  Bagley,  6  Wall.,  408,  we 
said  that  '*  it  was  the  duty  of  a  citizen  When 
war  breaks  out,  if  it  be  a  foreign  war,  and  he 
is  abroad,  to  return  without  delay  ;  and  it  it 
be  a  civil  war,  and  he  is  a  re:4ident  in  the  rebel- 
lious section,  he  should  leave  it  as  soon  as  prac- 
ticable, and  adhere  to  the  regular  established 
government.** 

The  general  commanding  the  Union  forces 
at  Memphis  was  charged  with  the  duty  of  sup- 
pressing rebellion  by  all  the  means  which  the 
usages  of  modem  warfare  permitted.  To 
that  end  he  represented  for  the  time,  and  in 
that  locality,  the  military  power  of  the  nation* 
He  did  not  assume  authority  to  confiscate 
Brinkley' s  rents,  nor  did  he  seize  them  as 
booty  of  war ;  but,  by  his  subordinates,  col- 
lected and  held  them  subject  to  such  disposi* 
tion  as  might  be  thereafter  made  of  them  by 
the  decisions  of  the  proper  tribunals.  They 
were  seized,  flagrante  beUo,  in  that  portion  of 
the  territory  of  the  United  States  the  inhabi- 
tants whereof  had  been  declared  to  be  in  in* 
surrection.  There  was  no  such  **  substantial* 
complete  and  permanent  military  occupation 
and  control  **  as  has  been  sometimes  held  to 
draw  after  it  a  ftill  measure  of  protection  to 
persons  and  property  at  the  place  of  military 
operations.  16  Wall.,  495.  No  pledge  had 
then  been  given  by  the  constituted  autl^rities 
of  the  Government  which  prevented  the  com- 
mander*of  the  Union  forces  from  doing  all 
that  the  laws  of  war  authorized,  and  that,  in 
his  judgment,  under  the  circumstances  attend- 
ing his  situation,  was  necessar}'  or  conducive 
to  the  successful  prosecution  of  the  war.  He 
w^  pot  boimd  tQ  risk  the  possibility  of  Brink* 
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ley's  rents  being  transmitted  to  him  beyond 
the  Union  lines;  To  have  permitted  the  lat- 
ter to  enjoy  the  benefit  of  them  in  any  form 
during  his  voluntary  absence  within  the  mili- 
tary Unes  of  the  insurrection  might  have  en- 
oonraged  him  to  remain  under  the  protection 
of  the  enemy,  adding  by  his  presence  and 
means  to  the  enemy's  ability  to  continue  the 
struggle  against  the  Government.  If,  there- 
fore, in  the  Judgment  of  the  commanding 
general,  the  security  of  his  own  army,  or  the 
diminution  of  the  enemy's  resources,  required 
that  he  should  prevent  those  within  the  con- 
federate military  lines  from  receiving  or  using 
in  any  way,  while  there,  rents  accruing  from 
real  estate  within  the  federal  lines,  it  would 
be  difficult  to  show  that  the  mode  adopted  by 
him  to  effect  that  result  was  not  a  proper  mili- 
tary precaution,  entirely  consistent  with  the 
established  rules  of  war,  and  having  direct 
oonnection  wit^  the  great  end  songht  to  be 
aooomplished  by  the  war,  to  wit,  the  destruc- 
tion of  armed  rebellion  and  the  complete  re- 
storation of  the  national  authority  over  the 
insurrectionary  district. 

Hie  action  of  the  military  authorities  in 
seizing  the  rents  arising  from  the  property 
iHiich  Brinkley  had  leased  to  Gates,  Wood  & 
HcKnight  not  being,  then,  in  violation  of  law 
— that  which  was  done  being  regarded  as  hav- 
ing been  done  by  the  authority  of  the  United 
Stetes  in  lawftil  defence  of  the  national  exist- 
•ooe  against  insurrection — it  results,  neces- 
sarily as  we  think,  that  the  lessees,  when 
disposeessed  by  military  authority  and  de- 
prived of  all  fixture  use  and  control  of  the 
leased  property,  were  discharged  from  liabil- 
iftgr  to  the  lessors  for  rent  accruing  during, 
at  least,  the  period  of  such  dispossession. 
They  were  not  discharged  from  liability  for 
rent  which  previously  accrued.  But,  since 
the  consideration  for  the  promise  to  pay  rent, 
from  time  to  time,  was  the  possession  and  use 
of  the  leased  property  during  the  term  and 
upon  the  conditions  specified  in  the  lease, 
and  since  such  enjoyment  and  use  were  ma- 
terially interrupted  and  prevented  by  the  in- 
terference of  the  law,  or  of  lawful  public 
authority,  to  which  both  parties  were  amena- 
ble»  the  lessees,  it  seems  to  the  court,  ought 
to  be  protected  against  liability  for  the  rent 
stipulated  in  the  contract  of  1859,  for  the  pe- 
riod they  were  thus  kept  out  of  possession 
and  enjoyment  of  the  property.  The  events 
and  contingencies  causing  that  result  were 
not  such  as  the  parties  anticipated,  nor  such 
as  we  can  suppose  were  in  contemplation 
when  the  contract  was  made.  Otherwise  they 
would,  it  must  be  assumed,  have  been  pro- 
vided for  in  the  contract. 


The  conclusion  thus  reached  is  abundantly 
sustained  by  authority,  indeed,  many  of  the 
authorities  would  justify  us  in  holding  the  ac- 
tion of  the  military  authorities  to  have  worked 
the  dissolution  of  the  entire  contract  of  lease 
from  the    moment  the  lessees   were  dispos- 


In  Melville  v.  DeWolf,  4  Ellis  &  Blackburn, 
844,  the  plaintiff  sued  for  wages  agreed  to  be 
paid  to  him  as  a  mariner  and  carpenter  on 
board  of  a  foreign  ship  going  to  the  Pacific 
Ocean.  In  the  course  of  the  voyage  com- 
plaint was  made  to  a  British  consul,  at  a  for- 
eign port,  of  an  offence  alleged  to  have  been 
committed  by  the  master  of  the  ^ip.  The 
consul,  in  pursuance  of  a  British  statute,  and 
having  power  and  jurisdiction  so  to  do,  caused 
the  master  to  be  conveyed  to  England,  under 
restraint,  to  be  there  proceeded  against  in  re- 
spect of  the  offence  charged ;  and  the  consul, 
having  power  and  jurisdiction  so  to  do,  caused 
the  plaintiff  to  leave  the  ship,  and  proceed  to 
England  as  a  witness.  The  latter  did  not  re- 
turn to  the  ship,  or  render  any  ftirther  services 
thereon  for  the  defendant.  The  question  in 
the  case  was  as  to  the  liability  of  the  defend- 
ant for  wages  according  to  the  articles  signed, 
for  the  period  subsequent  to  the  departure  of 
the  plaintiff  for  England  under  the  direction 
or  order  of  the  consul.  The  Court  of  Queen's 
Bench,  speaking  by  Lord  Campbell,  C.  J., 
said :  "  The  money  paid  into  court  covered 
the  plaintiff's  demand  for  wages  during  the 
whole  time  that  he  had  served  on  board  the 
ship  ;  and  we  think  that,  upon  the  facts  proved, 
the  shipowners  were  not  liable  to  pay  him 
wages  for  a  longer  period.  By  authority  of 
the  British  legislature  he  was  then  separated 
from  the  ship  at  a  foreign  port  and  sent  to 
England,  without  any  reasonable  possibility 
of  his  ever  being  able  to  rejoin  the  ship  during 
the  voyage  in  which  he  was  engaged.  No 
blame  is  to  be  imputed  to  him,  and  there  has 
been  no  forfeiture  of  wages ;  but  he  cannot  be 
considered  as  having  earned  the  wages  in  dis- 
pute. After  he  was  sent  home  from  Monte- 
video to  England,  he  neither  served  under  the 
articles  actually  or  constructively;  and  as 
from  that  time  the  relation  of  employer  and 
employed  could  not  be  renewed  within  the 
scope  of  the  original  hiring,  we  think  that  the 
contract  must  then  be  considered  as  dissolved 
by  the  supreme  authority  of  the  State,  which 
is  binding  on  both  parties."  Again :  "  Then, 
an  act  being  done  by  public  authority,  which 
rendered  any  further  performance  of  the  con- 
tract impossible,  we  think  that  the  contract 
was  dissolved." 

Exposito  V.  Bowden,  7  Ellis  &  Blackburn, 
763,  ha^  spme  bearing  upon  the  question. 
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Bowden,  a  British  subject,  contracted  to  make 
a  voyage  to  Odessa,  a  RassiaD  port,  and  bring 
firom  there  goods  belonging  to  the  other  con- 
tracting party.  Before  the  voyage  was  com- 
pleted, war  between  England  and  Russia  in- 
tervened. Bowden  thereupon  declined  to  ex- 
ecute the  contract  and  was  sued  for  damages 
for  failing  to  do  so.  The  Court  of  Queen's 
Bench  said :  '*  As  to  the  mode  of  operation 
of  war  upon  contracts  of  affreightment  made  . 
before,  but  which  reniain  unexecuted  at  the 
time  it  is  deolfured,  and  of  which  it  makes  the  \ 
further  execution  unlawful  and  impossible, 
the  authorities  establish  that  the  effect  is  to 
dissolve  the  contract,  and  to  so  absolve  both 
parties  from  further  performance  of  it."  I 

The  same  doctrine  was  announced  in  Bar- 
ker V.  Hodgson,  d  M.  &  S.,  where  Lord  Ellen- 
borough  said :  ''  If,  indeed,  the  performance 
of  this  covenant  has  been  rendei^  unlawful 
by  the  government  of  this  country,  the  con- 
tract would  have  been  dissolved  on  both  sides, 
and  this  defendant,  inasmuch  as  he  has  thus 
been  compelled  to  abandon  his  contract, 
would  have  been  excused  for  the  non-perform- 
ance of  it,  and  not  liable  in  damages. 

In  his  treatise  on  the  law  relative  to  mer- 
chant ships  and  shipping,  (11th  ed.,  by  Shee, 
p.  453,)  Lord  Tenterden  says :  **If  an  agree- 
ment be  made  to  do  an  act  lawful  at  the  time 
of  such  agreement,  but  afterwards,  and  before 
the  performance  of  the  act,  the  performance 
be  rmidered  unlawful  by  the  government  of 
the  country,  the  agreement  is  absolutely  dis- 
solved." 

To  the  same  effect  speaks  Chancellor  Kent 
(3  Kent,  248),  and  Mr.  Chitty  in  his  treatise 
on  contracts  (11th  American  ed.,  p.  1,077). 
The  last-named  author  say^ :  <*  So  the  non- 
performance of  a  contract  will  be  excused 
where  such  non-performance  is  occasioned  by 
an  act  done  by  public  authority." 

Fuither  citation  of  authorities  would  seem 
to  be  unnecessary.  The  reasons  assigned  in 
the  adjudged  cases,  and  by  elementary  writers, 
m  support  of  the  principles  announced  in  the 
foregoing  authorities,  apply  to  this  case  and 
should  control  its  determination.  The  lessees 
baring  been  permanently  deprived,  by  com- 
petent public  authority,  of  the  possession  of 
the  leased  property,  the  use  of  which  was  the 
sole  consideration  for  the  notes  sued  on,  they 
were  discharged  fh>m  liability  upon  the  notes 
which  represented  the  rents  accruing  during 
the  period  of  military  occupancy  and  control. 
The  decree  of  the  Supreme  Court  of  Ten- 
nessee  is  reversed,  witii  directions  to  enter, 
or  to  cause  to  be  entered  in  the  proper  court, 
a  decree  of  perpetual  injunction  in  accord- 
)  with  the  principles  of  this  opinion. 


Thomas  J.  Wood  v.  The  United  States. 

1.  The  distinction  between  office,  rank  and  grade  ' 
in  the  Army  explained  and  Ulustrated. 

2.  AppointmenU  to  office  can  be  made  only  by  the 
Executive  branch  of  the  Oovemment,  in  the 
manner  provided  by  the  Constitution,  Art  II, 
Sec.  2,  and  not  by  coneressional  enactment. 

3.  But  Congress  may  ret&e  an  officer  from  active 
serrice  and  place  him  on  the  retired  list,  upon  a 
rank  different  from  that  which  attaches  to  his 
office  bv  general  law ;  and  may  diange  the  mere 
rank  of  an  officer  on  the  active  or  reth-ed  list,  at 
pleasure,  without  coming  in  conflict  with  the  * 
Constitution. 

Richardson  J.,  delivered  the  opinion  of  the 
court: 

The  claimant  alleges,  in  effect,  that  he  held 
and  still  holds  the  office  of  major-general  on  ^ 
the  retired  list  of  the  Army,  and  that  Con- 
gress has  undertaken,  by  legislative  enact* 
ment,  to  remove  him  from  that  office  and  to 
appoint  him  to  the  office  of  brigadier-general 
on  the  retired  list.  TBis  he  contends,  they 
have  no  constitutional  power  to  do,  and  he 
seeks  to  recover  the  diflidrence  between  the 
salary  of  a  major-general  and  that  of  a  briga* 
dier-general,  which  last  has  been  paid  to  him. 

He  held  the  office  of  colonel  of  cavalry  in 
the  tine  of  the  Army  of  the  United  States  on 
the  active  list,  when  Congress  passed  the  act 
of  July  28,  1866,  chap.  299  (14  Stat.  L.,  SS7), 
the  thirty-second  section  of  which  was  as  fel- 
lows: 

'*  Sec.  52.  That  officers  of  the  regular  army 
entitled  to  be  retired  on  account  of  disabili^ 
Giccasioned  by  wounds  received  in  battle,  may 
be  retired  upon  the  fhll  rank  of  the  command 
held  by  them,  whether  in  the  regular  or  volun- 
teer service,  at  the  time  such  wounds  were  re- 
ceived." 

The  claimant  was  wounded  in  battle  while 
in  commahd  of  a  division  of  the  Army,  that 
being  the  command  of  an  officer  of  the  rank 
of  major-general.  In  the  year  1868  he  was 
ordered  before  a  retiring  board  of  officers,  in 
accordance  with  the  provisions  of  law  which 
now  form  sections  1245-1251  of  the  Revised 
Statutes.  On  the  24th  of  February  of  that 
year  the  retiring  board  made  the  following  re- 
port, which  was  approved  by  the  President : 

''  The  board  is  of  the  opinion  that  Brevet 
Maj.  Grcn.  Thomas  J.  Wood,  colonel  Second 
United  States  Cavalry,  is  incapacitated  for 
active  service,  and  that  said  incapacity  is  the 
result  of  three  wounds  received  in  battle  in 
the  line  of  his  duty  while  commanding  a 
division  of  troops  in  the  service  of  the  United 
States," 
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In  parsaance  of  the  provisions  of  the  act  of 
1866  already  cited,  and  this  report  of  the  re- 
tiring board,  the  claimant  was  retired  by  di- 
rection of  the  President  on  the  9th  of  June, 
1868,  with  the  fall  rank  of  major-general. 

In  order  to  a  correct  decision  of  the  issue 
involved  in  this  case  we  must  first  consider 
what  is  the  difference  between  office  and  rank, 
and  must  then  determine  what  office  the 
claimant  held  when  thus  retired. 

The  titles  or  names  of  the  offices  to  which 
general  and  line  officers  of  the  Army  are  ap- 
pointed— general,  lieutenant-general,  major- 
general,  brigadier-general,  colonel  of  cavalry 
or  infantry,  lieutenant-colonel,  major,  captain, 
and  lieutenant — are  employed  also  as  the  des- 
ignation of  rank  for  both  the  line  and  the 
staff,  and  when  no  other  rank  is  conferred  up- 
on general  and  line  officers  the  titles  of  their 
respective  offices  also  express  their  rank.  But 
it  does  not  follow  that  rank  and  office  are 
therefore  always  identical,  and  in  point  of  fact 
they  are  not  so. 

Bank  is  often  used  to  express  something 
different  from  office,  ft  then  becomes  a  des- 
ignation or  title  of  honor,  dignity,  or  distinc- 
tion conferred  upon  an  officer  in  order  to  fix 
his  Illative  position  with  reference*  to  other 
officers  ill  matters  of  privilege,  precedence, 
and  sometimes  of  command,  or  by  which  to 
determine  his  pay  and  emoluments.  Thiis  is 
the  ease  Irith  the  staff  officers  of  the  Army. 
Section  1131  of  the  Revised  Statutes  provides 
that  there  shall  be  five  inspectors-general, 
with  the  rank  of  colonel  of  cavalry.  The  of- 
fice thus  provided  for  is  inspector-general, 
and  not  colonel  of  cavalry.  The  latter  is  a 
designation  with  entirely  different  legal  effect 
fh>m  that  which  the  same  words  express  when 
used  to  describe  an  office — ^that  is  to  say,  be  re- 
ceives the  pay  and  is  entitled  to  the  dignity, 
but  has  not  the  office  with  its  command  and 
other  duties  of  a  colonel  of  cavalry.  In  the 
same  manner  the  Judge-advocate  general  has 
the  rank  of  brigadier-general  (Rev.  Stat.,  Sec. 
1198),  and  chaplains  have  the  rank  of  cap- 
tains of  infantry  (Rev.  Stat,  §  1122).  The 
adjutant-general  has  the  rank  of  brigadier- 
general,  and  the  assistant  adjutant-general 
the  rank  of  colonel,  lieutenant-colonel,  or 
malor  of  cavalry  (Rev.  Stat.,  §  1 128).  So  with 
officers  of  the  Quartermaster's  Department 
and  the  Medical  Department,  who  have  rank 
attached  to,  but  separate  and  distinct  from 
their  office  (Rev.  Stat.,  §§  1132,  1168). 

The  distinctiou  between  rank  and  office  is 
thus  more  clearly  appparent  with  reference  to 
staff-officers  than  to  officers  of  the  line,  be- 
cause, in  the  latter  case,  the  words  used  to 
designate  the  rank  and  the  office  ar^  qsuall;^ 


the  same,  while  in  the  former  case  they  are 
always  different. 

In  some  cases  officers  of  the  Hue  have  a 
rank  assigned  to  them  different  from  that  of 
the  title  of  their  office.  The  Revised  Statutes, 
in  section  1096,  provide  that  the  General  m.ay 
select  from  the  Army  such  number  of  aids, 
not  exceeding  six,  as  he  may  deem  necessary, 
who  shall  have,  while  serving  on  his  staff,  the 
rank  of  colonel  of  cavalry.  By  section  1097, 
the  lieutenant-general  may  select  from  the 
Army  two  aids  and  one  military  secretary, 
who  shall  have  the  rank  of  lieutenant-colonel 
of  cavalry  while  serving  on  liis  staff.  These 
selections  may  be,  and  usually  are,  made  fW>m 
among  officers  whose  rank  is  raised  to  a  higher 
degree  by  the  service  assigned  to  them.  A 
captain  of  infantry  in  the  line  of  the  Army 
may  thus  be  made  to  rank,  temporarily,  as  a 
colonel  of  cavalry.  That  the  new  rank  thns 
conferred  i^  not  a  new  office  is  conclusively 
shown  by  the  fact  that  it  is  acquired  by  a 
selection  or  appointment,  if  it  may  be  so  called, 
made  by  the  General  of  the  Army,  and  the 
Constitution  does  not  permit  the  power  of  ap- 
pointment to  office  to  be  vested  in  the  General 
of  the  Army  (United  States  v.  Germaine,  99 
Rev.  Stat.,  603 ;  Collin's  case,  14  C.  Cls.  R., 
568). 

The  pay  of  officers  on  the  retired  list  of  the 
Army  is  determined  by  the  rank  upon  which 
they  are  retired  (Rev.  Stat.,  §  1274),  and  of- 
ficers of  the  line  are  paid  according  to  their 
rank,  except  in  the  case  of  chaplains,  who,  un- 
der the  designation  or  title  of  their  office,  are 
paid  a  lower  rate  than  is  allowed  to  other  of- 
6cers  of  the  same  rank.     (Rev.  Stat.,  §  1261.) 

By  the  laws  governing  the  Navy,  unlike 
those  respecting  the  Army,  the  pay  of  staff 
officers  is  fixed  generally  according  to,  and  by 
the  designation  or  title  of  the  offices  held  by 
tbem,  and  does  not  depend  upon  their  rank ; 
so  that  the  rank  of  staff  officers  of  the  Navy  is 
usually  operative  only  in  determining  the  re- 
lation of  the  different  officers  in  the  service  to 
each  other,  in  matters  of  precedence,  privil^es, 
and  the  like,  and  is  generally  called  relative 
rank.     (Rev.  Stat.,  §§  1471-1488,  1556.) 

Grade  is  a  step  or  degree  in  either  office  or 
rank,  and  has  reference  to  the  divisions  of 
the  one  or  the  other  or  both,  according  to 
the  connection  in  which  the  word  is  employed. 

Thus,  section  1129  of  the  Revised  Statutes 
provides  that  all  vacancies  in  the  grade  of 
major,  in  the  Adjutant-General's  Department, 
shall,  when  filled,  be  filled  by  selection  from 
captains  of  the  Army.  In  that  department 
the  grade  of  major  is  the  rank  of  the  thirteen 
assistant  adjutant-generals  of  the  lowest  rank ; 
aT}c|  therefore    grSde  there  refers  to  rank. 
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Section  1168  provides  that  all  original  vacan* 
cies  in  the  grade  of  assistant  surgeons  shall  < 
be  filled  by  selection,  by  examination  from 
among  the  persons  who  have  served  as  staff 
or  r^mental  surgeons  of  volunteers  in  the 
Army  of  the  United  States  during  the  late 
war ;  and  in  that  section  grade  refers  to  office, 
as  no  rank  is  mentioned. 

By  Revised  Statutes,  section  1094,  officers 
on  the  retired  list  of  the  Army  compose  part 
of  the  Army  of  the  United  States,  and  there- 
fore, no  one  can  be  upon  that  list  who  is  not 
an  officer  appointed  as  required  by  the  Con- 
stitution, Art.  2,  §  2.  But  being  such  officer, 
thus  appointed,  of  any  grade  on  the  active 
list,  be  may  be  retired  with  a  rank  higher  or 
lower  than  that  which  belongs  to  his  office 
whenever  Congress  sees  fit  so  to  provide. 
Congress  'cannot  appoint  him  to  a  new  and 
different  office  because  the  Constitution  vests 
the  appointing  power  in  the  President  with 
the  advice  of  the  Senate,  or  in  certain  cases 
in  the  President  idone,  the  heads  of  the  exe- 
cutive departments,  or  the  courts  of  law ;  but 
Congress  may  transfer  him  to  the  retired  list, 
and  may  change  his  rank  and  pay  at  any  time, 
without  coming  in  confiict  with  that  provision 
of  the  Constitution. 

Congress  has  frequently  exercised  the  pow- 
er  of  ohanging  the  mere  rank  of  officers  with- 
out invoking  the  constitutional  power  of  the 
executive  to  appoint  the  incumbents  to  new 
offices.  But  when  it  has  been  the  purpose  to 
place  on  the  retired  list  one  who  has  been  dis- 
charged fW>m  service,  who  no  longer  holds  an 
office  in  the  Army,  Congress  has  provided  for 
his  restoration  or  reappointment  in  the  man- 
ner pointed  out  by  the  Constitution,  generally 
by  the  President  alone,  and  then  has  author- 
ized his  retirement.  Such  was  the  case  of 
Major  Collins  (14  C.  Cls.  R.,  568).  In  some 
cases  Congress  has  provided  for  the  appoint- 
ment, in  the  constitutional  manner,  of  an  of- 
fioer  upon  his  retirement,  to  a  higher  grade  of 
office  than  that  which  he  held  on  the  active 
list  (Act  of  June  26,  1876,  chap.  114,  19 
Stat.  L.»  60.) 

In  the  present  case,  the  claimant  being  a 
colonel  in  ,the  line  of  the  Army,  his  retire- 
ment with  the  rank  of  major-general,  under 
the  act  authorizing  it,  did  not  confer  upon 
him  a  new  office,  and,  therefore,  did  not  make 
him  a  major-general.  He  remained  a  colonel 
of  eavalry,  to  which  office  he  had  been  duly 
i^pointed,  and  he  acquired  only  new  and 
higher  rank  by  the  act  of  Congress  authorizing 
his  retirement.  It  was  within  the  legislative 
power  of  Congress,  under  the  Constitution,  to 
change  his  rank  at  any  time,  and  this  they 
did  by  tbe  act  of  March  8, 1875,  chap.  178,  §  2 


(18  Stat,  at  L.,  512),  wherein  it  is  provided^ 
that  "  all  officers  of  the  Army  who  have  been"^ 
heretofore  retired  by  reason  of  disability 
arising  from  wounds  received  in  action  shall 
be  considered  as  retired  upon  the  actual  rank 
held  by  them,  whether  in  the  regular  or  vol- 
unteer  service,  at  the  time  when  such  wound 
was  received,  and  shall  be  borne  on  the  re- 
tired list  and  receive  pay  thereafter  according- 
ly. '*  This  reduced  the  rank  of  the  claimant 
o\i  the  retired  list  from  that  of  major-general 
to  that  of  brigadier-general,  which  was  the 
raAk  held  by  him  in  the  volunteer  service  at 
the  time  when  his  wound  was  received,  but 
left  him  still  in  the  office  of  colonel  of  cavalry. 

The  order  of  the  War  Department  of  March 
23, 1875,  which  styles  the  claimant  *<  brigadier- 
general, "  "formerly  major-general,"  refers, 
by  those  designations,  only  to  his  rank,  and 
not  to  his  office.  His  rank  was  all  the  order 
was  dealing  with,  and  it  had  no  reference  to 
official  appointment. 

It  is  alleged  on  the  part  of  the  claimant, 
as  before  stated,  that  Congress  undertook  to 
remove  him  from  the  office  of  major-general 
and  to  appoint  him  to  the  offioe  of  brigadier- 
general,  which  they  have  no  constitutional 
power  to  do,  and  it  is  claimed  that  he  ia  still 
a  major-general,  and  entitled  to  be  paid  as 
such.  But  we  have  E(hown  that  the  claimant 
was  not  appointed  to  the  office  of  major-gen- 
eral ;  that  he  still  retained,  on  the  retired  list, 
the  office  of  colonel  of  cavalry ;  that  the  rank 
which  was  conferred  upon  him  by  act  of  Con- 
gress upon  his  retirement  was  in  no  sense  a 
constitutional  appointment  to  a  new  office; 
and  that  the  same  power  which  gave  him  that 
rank  could  take  it  away.  His  rank  having 
been  reduced  from  that  of  mi^or-general  to 
that  of  brigadier-general,  his  retired  pay, 
which  is  controlled  by  rank,  is  reduced  ac- 
cordingly. As  he  has  already  been  paid  the 
salary  of  his  rank  his  petition  must  be  dis- 
missed. 


What  »r«  If»vlc»bl«  W»t«rfi  7 

An  important  and  lengthy  decision  was 
handed  down  by  Judge  Choate,  in  the  United 
States  district  court,  April  5,  in  the  suit  of 
John  Maloney  against  the  steam  canal  boats 
"  City  of  Milwaukee,"  and  "  City  of  Syracuse," 
to  recover  damages  caused  by  a  collision  be* 
tween  the  libellant's  canal  boat  "  Oliver  C. 
Gibson,"  and  the  steam  canal  boat,  "  City  of 
Syracuse,"  while  the  latter  was  in  tow  of  the 
steam  canal  boat  **  City  of  Milwaukee."  The 
collision  occurred  on  the  Erie  canal,  about  100 
miles  east  of  Buffalo,  in  the  county  of  Munroe, 
in  the  State  of  New  York,  while  the  "  City  of 
Milwaukee"  was  towing  the  "City  of  Syra^ 
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case  "  on  a  hawser  of  about  100  feet  in  length. 
The  steam  canal  boats  **  City  of  Milwuakee" 
and  "  City  of  Syracuse"  were  subsequently  at- 
tached by  the  marshal  of  this  district  on  a 
process  issued  in  this  case  at  a  place  called 
the  New  Jersey  Central  Basin,  within  the 
limits  of  Jersey  City,  which  basin  communi- 
cates with  the  bay  of  New  York  through  the 
Morris  canal.  This  basin  was  part  of  the  bay 
of  New  York  thirty  years  ago,  and  admitted 
to  be  below  the  ordinary  highwater  line  on  the 
Jersey  shore. 

It  is  set  up  by  the  defense  that  the  subject- 
matter  of  the  suit  is  not  within  the  admiralty 
jurisdiction  of  the  United  States,  the  place  of 
the  collision  being  upon  a  canal  or  artificial 
water  way,  and  that  the  place  where  the  boats 
were  seized  is  without  the  limits  of  the  South- 
em  District  of  New  York.  His  honor  says : 
*•  The  first  question  is  one  of  very  great  im- 
portance to  the  commercial  interests  of  the 
country.  It  has  never  been  expressly  de- 
clared by  the  Supreme  Court  of  the  United 
States,  but  the  weight  of  authority  is  in  favor 
of  the  jurisdiction.  In  the  case  of  the  '*  Moni- 
tor," the  District  Court  for  the  Eastern  Dis- 
trict of  New  York  entertained  jurisdiction  of 
a  collision  upon  the  Delaware  and  Raritan 
canal,  which,  like  the  Erie  canal,  is  an  artifi- 
cial water  way  over  the  land,  but  communica- 
ting between  what  are  admitted  to  be  naviga- 
ble waters  of  the  United  States.  Upon  an 
application  to  the  Supreme  Court  for  a  writ  of 
prohibition,  that  court  refused  the  writ.  It  is 
understood,  however,  that  the  eight  justices 
who  heard  the  case  were  equally  divided  in 
opinion,  but  no  written  opinions  were  deliv- 
ered." 

Judge  Choate,  after  quoting  various  autho- 
rities, says :  **  Without  going  at  large  into  a 
discussion  of  the  reasons  for  or  against  the 
jurisdiction,  it  is  enough  for  the  disposition 
of  the  point  and  this  case  to  say  that  upon  a 
careful  perusal  of  the  opinions  delivered  by 
the  Supreme  Court  which  touch  upon  the  ques- 
tion, it  seems  to  me  that  the  test  established 
for  determining  the  jurisdiction  in  admiralty 
in  a  case  of  alleged  maritime  tort  not  on  tide 
water,  is  whether  the  place  In  which  it  was 
committed  is  upon  the  '  navigable  waters  of 
the  United  States  ;*  and  that  an  artificial  wa- 
ter way  or  canal  opened  by  a  State  to  public 
use  for  purposes  of  commerce,  and  while  in 
fact  used  as  a  highway  of  commerce  between 
the  States  of  the  Union,  and  between  foreign 
countries  and  the  United  States  are  navigable 
waters  of  the  United  States,  within  the  mean- 
ing of  that  term,  as  used*  to  define  and  limit 
the  jurisdiction  of  the  admiralty  courts.  It 
'does  not  seem  to  me  that  there  is  any  force 


in  the  su^estion  that  the  proposition  tarenches 
upon  the  rightful  power  and  Jurisdiction  of 
the  State  through  whose  territory  and  by 
whose  law  in  force  for  the  time  being  the  canal 
is  so  opened  and  used.  At  any  rate,  consid- 
ering the  present  state  of  authority  and  prac- 
tice in  the  courts  inferior  to  the  Supreme 
Court,  I  do  not  feel  at  liberty  to  decline  the 
jurisdiction.  The  question  is  one  of  national 
importance,  and  must  doubtless,  soon  receive 
full  consideration  and  a  final  determination 
in  the  Supreme  Court." 

His  honor  overrules  the  second  objection 
relating  to  the  place  of  seizure,  and  after  re- 
viewing  the  evidence  given  before  him,  ren* 
ders  a  decree  for  the  libellant,  with  costs. 

N.  Y.  DaUy  Register,  April  6,  1880. 


clsl€ — 


In  the  case  of  the  Missouri  Pacific  Rail- 
road Co.,  a  motion  for  leave  to  present  a  pe- 
tition by  the  old  stockholders,  setting  forth 
the  full  facts  of  the  case  and  offering  to  pay 
the  mortgage  debts  and  take  back  their  road, 
was  granted.  This  document  presents  a  re- 
markable state  of  facts  for  the  consideration 
of  the  court,  and  if  uncontradicted  tends  to 
show  that  improper  means  was  used  in  ob- 
taining the  consent  decree  under  which  the 
sale  of  the  road  was  consummated. 


Alexander  G.  Bowditch,  assignee,  etc.,  ▼• 
The  City  of  Boston.  Mr.  Justice  Swayne 
delivered  the  opinion,  aflSrming  the  decision 
of  the  United  States  Circuit  Court  for  Mas- 
sachusetts in  favor  of  the  city.  The  plain- 
tiff, assignee  of  Charles  H.  Hull,  sued  the 
city  to  recover  the  value  ($70,000),  of  a  build- 
ing and  contents  blown  up  to  arrest  the  pro- 
gress of  the  fire  in  Boston  in  1872.  Under 
the  State  laws  if  such  an  act  was  done 
by  order  of  three  engineers,  after  consultation, 
and  suflSced  to  arrest  the  fire,  the  owner  could 
recover  from  the  city.  In  this  case  GrenenJ 
Burt,  city  postmaster,  blew  the  building  op, 
acting  on  general  orders  from  the  chief  engi- 
neer. 

William  Gunton  and  others,  v.  Ann  C. 
Carroll  and  Maria  C.  Fitzhogh,  execotrices  of 
Daniel  Carroll,  deceased,  et  al.  Mr.  Jostioe 
Miller  delivered  the  opinion  of  the  court  re- 
versing the  decision  of  the  Supreme  Court  of 
the  District  of  Columbia,  to  the  extent  of 
overruling  the  demurrer  and  directing  the  de* 
fendants  to  put  in  an  answer.  The  plalnUffa 
here  (defendants  below)  are  the  trustees  of 
the  old  Bank  of  Washington,  to  whidi  Daniel 
Carroll,  of  Duddington,  was  indebtfd  soiw 
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$40,000.  In  1846,  he  entered  into  an  agree- 
ment with  the  bank  for  the  release  of  some 
of  his  property  fh>m  certain  judgments  held 
as  liens  by  it  by  the  surrender  of  other  pieces 
to  the  bank,  but  died  in  1849,  before  the  ap- 
pointment of  arbitrators.  In  1866»  the  heirs 
sold  the  Sligo  property,  and  the  bank  people 
in  1876  commenced  this  suit.  The  heirs  of 
Carroll  demurred  to  the  bill,  on  the  ground  of 
the  Statute  of  Limitations,  and  the  laches  of 
the  oomplainants  and  the  court  below  sus- 
tained them,  dismissing  the  suit. 


United  States  y.  T.  J.  Murray ;  appeal  from 
the  Coart  of  Claims ;  opinion  by  Chief  Jus- 
tice Waite  reversing  the  judgment  below. 
This  was  a  suit  for  pay  while  furloughed  for 
five  months  from  the  Treasury  Department, 
and  for  two  months  additional  in  accordance 
with  a  joint  resolution  of  Congress.  The 
court  held  that  there  was  nothing  to  prevent 
a  Secretary  from  furlougbing,  if  the  exigencies 
of  the  service  demanded  it.  Murray  could 
have  resigned,  but  kept  on  in  the  hope  of  be- 
ing transferred  to  another  department.  The 
two  months  extra  pay  was  held  to  be  only 
payable  to  those  discharged  in  consequence 
of  the  legislation  of  that  session  of  Congress. 
This  case  covers  that  of  a  number  of  others 
in  the  same  situation  as  Murray. 


W,  H.  Burr  v.  John  G.  Myers ;  appeal  from 
the  Supreme  Court  of  the  District;  appeal 
dismissed  because  the  amount  involved  in  the 
exceptions  taken,  only  reached  $1,773.76, 
not  being  sufficient  to  bring  it  within  the 
jurisdiction  of  this  court. 


iih^  (|ourts. 


irBH«d  m»tM  0apr«Bi«  Coart. 

MoDday,  March  29, 1880. 

No.  176.  Sarah  S.  WaldeD,  appellant,  v.  Darius 
$•  Skinner  et  al.;  appeal  from  the  Circuit  Court  of 
the  United  SUtes  for  the  Southern  District  of 
Geori^ia;  decree  reversed  and  cause  remanded  for 
farther  proceedinfi:s  in  conformity  with  the  opinion 
of  this  court;  costs  In  this  court  to  be  paid  by  D.  S. 
Skinner.    Opinion  by  Mr.  Justice  Cliiford. 

Ko.  5.  The  Memphis  and  Cliarleston  Railroad 
Company,  plaintiff  in  error,  v.  the  State  of  Tennes- 
see, ete.;  In  error  to  the  Supreme  Court  of  Tennessee; 
decree  afflnned  with  costs.  Opinion  by  Mr.  Chief 
Justice  Waite;  dissenting  Mr.  Justice  S'wayne  and 
Mr.  Justice  Strong. 

No.  22.  The  South  &  North  Alabama  Railroad 
^^ompany,  plaintiff  In  error,  v.  the  State  of  Alaba- 
ma; fn  error  to  the  Supreme  Court  of  Alabama;  de- 
eree  affirmed  with  costs.  Opinion  by  Mr.  Chief 
Justice  Waite;  dissenting*  Mr.  Justice  Swayne. 

No.  155.  Joseph  M.  Douglas,  plaintiff  in  error,  v. 
Pike  ooonty.  Mo.;  No.  150,  Smedley  Darlington, 


plaintiff  in  error,  v.  county  of  Jackson;  No.  134. 
Elisha  Foote,  plaintiff  in  error,  y.  county  of  Pike, 
Mo.;  in  error  to  the  Circuit  Court  for  the  pistriot 
of  Missouri;  Judgment  reversed  with  costs,  and 
causes  remanded,  with  directions  to  overrule  the 
demurrer:)  and  for  further  proceedln;^  In  conform- 
ity with  opinion  in  case  No.  155.  Opinion  by  Mr. 
Chief  Justice  Waite. 

No.  205.  Theoplillus  S.  Fontolne,  appellant,  v. 
John  McNftb;  No.  204.  Ellen  B.  Ponder,  appellant, 
V.  Lavinia  L.  de  Launday  et  al.,  administratrixes, 
etc.;  appeals  from  the  Circuit  Court  of  the  United 
States  for  tiie  Southern  District  of  Georj^a;  decreet 
affirmed  witii  cosU.  Opinions  by  Mr.  Chief  Justice 
Waite. 

No.  208.  Adolphus  Durant,  appellant,  t.  0.  S. 
Storroco  et  al.;  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachusetts; 
decree  affirmed  with  costs.  Opinion  by  Mr.  Chief 
Justice  Waite. 

No.  206.  Chester  A.  Arthur,  collector,  etc., 
plaintiff  in  error,  v.  William  £.  Dod^e  et  al.;  in  er- 
ror to  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York;  judgment  affirmed 
with  costs  and  interest.  Opinion  by  Mr.  Chief 
Justice  Waite. 

No.  214.  The  United  States,  appellant,  t.  F.  H. 
Hopkins;  appeal  from  the  Court  of  Claims;  Judg- 
ment reversed  and  cause  remanded  with  directions 
to  dismiss  the  petition.  Authority  of  tiie  United 
States  v.  McLean,  95.  United  States,  750,  announ- 
ced  by  Mr.  Chief  Justice  Waite. 

No.  848.  The  Davenport  A  Northwestern  Rail- 
way Company,  plaintiff  in  error,  v.  Renwlch, 
Shaw  and  Crossett,  in  error  to  the  Supreme  court 
of  the  State  of  lotva;  Jud^^ment  affirmed  with  costs. 
Opinion  by  Mr.  Chief  Justice  Waite. 

No.  66.  L.  Whiteside  et  al ,  appellants,  t.  C.  J. 
Whiteside;  motion  to  vacate  order  of  dismissal,  and 
to  reinstate  this  cause  denied.  Announced  by  Mr. 
Chief  Justice  Waite. 

No.  1135.  The  Denver  and  Rio  Grande  Railway 
Company,  appellant,  v.  The  Canon  City  and  San 
Juan  Railway  Company. 

No.  1136.  The  Denver  and  Rio  Grande  Railway 
Company,  appellant,  v.  The  Pueblo  and  Arkansas 
Valley  Railroad  Company. 

No.  1152.  The  Pueblo  and  Arkansas  Valley  RalU 
road  Company,  appellant,  v.  The  Denver  and  Rio 
Grande  Rial  1  way  Company. 

No.  1153.  The  Pueblo  and  Arkansas  Valley  Rail- 
road Company,  appellant,  v.  The  Denver  and  Rk> 
Grande  Railway  Company. 

On  motion  of  Mr.  J.  M.  Wilson,  appeals  dismissed 
nunc  pro  iunc^  as  of  the  25th  Inst.,  per  stipulation 
and  consent  ot  counsel  on  file. 

Apbil  5, 1880. 

No.  194.  Robert  F.  Silliman  et  al.,  appellants,  ▼• 
The  United  States. 

No.  195.  The  United  States,  appellants,  v.  Rob- 
ert F.  Silliman  et  al.;  appeals  from  the  Court  of 
Claims;  Judgement  affirmed.  Opinion  by  Mr.  Jus- 
tice Harlan. 

No.  57.  William  S.  Mannlnit^  plaintiff  In  error, 
V.  The  John  Hancock  Mutual  Life  Insurance  Co.; 
in  error  to  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York;  judi^ment 
affirmed  with  costs  and  interest.  Opinion  by  Mr. 
Justice  Strong. 

No.  207.  William  Gunton  et  al.,  appelUnts,  t. 
Ann  C.  Carroll  et  al.;  appeal  from  the  Supreme 
Court  of  the  District  of  Columbia;  decree  reTexied 
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€IR€1TIT  OOVRT.-Mac  Arthar  and  €*z,  JJ. 
If  •w  AofltH  at  I«»w. 

„ ^  Aprils,  1880. 

21787.   Peregrine  W.  Brown inic  v.  Theodore  LewU,  Jr. 
Account,  rent,  $280.    Plffs  Atty,  F.  T.  Browning. 

Apicil  0, 1880. 
-..,?1I^* J?^***^*^  ^-  Olmpman  r.  Leroy  R  Tattle.  Trespass, 
•laoo     PIffs  attys.  RoM  A  Dean. 

21789.  Gheorire    Hill,  jr.,  v.  The  Capital    Publishing  Co. 
Notps  and  account     Plffs  atty,  F   W.  Jones. 

21790.  Same  v.  Donn  Piatt.     Notes,  $790.90.      Plffs  atty, 
same. 

21791.  Barbour  &  Hamilton  v.  John  Alexander.     Notes, 
$358.10     Plffs  attys.  Elliot  &  Robinson. 

21792.  —  -  :jharles  Nice.  <?ertlorari. 
Def  ts  at 

SH793.  n  C.  Albrecht.      Account, 

•220.43.  laugh  ton. 

,  21794.  ry  O.  Dean.     Judgment  of 

Justice , 

^2]795.  Saks  *  Co.     Certiorari. 

Def  ts  at 

^2179«.  Pd  W.  Jones      Note.  $250 

Plffs  att 

April  8  1880. 

21797.  Christiana  Simuss  r.  Qeorge  Schenck.  Replevin. 
Plffs  atty.  Benjamin  Durfee. 

_  April  9, 1880. 

21798.  The  United  States,  for  the  use  of  Daisy  F  Casparis. 
T.  Johu  Hitx  et  al     Bond,  $8,0i)0.    Plfft  atty,  E.  Totten. 

21799.  Abraham  H.  Herr  v.  John  A.  Barber  et  al.  Bond, 
$MI0.    Plffbatty.  E   Totten. 

21800.  Pope  V.  David  Murphy.  Certiorari.  DefU  atty.  J. 
W.  Rogers. 

21801.  Samuel  Croes  y  Samuel  Lloyd.  Certiorari.  Defts 
atty.  J.  a.  Bigelow. 

21802..  L.  H.  Schneider  *  Co.,  r.  Jamee  W.  Barker.  Note, 
$243.27.    Plffli  attys,  Appleby  *  Edmonston. 

21803.  

April  10. 1860. 

21804.  Francis  Scala  v.  Yalentlna  Wahler.  Judgment  of 
Justice  Walter.  $56  54. 

21806.  Same  v.  Same.  Judgment  of  Justice  Walter.  $«7  86 

21806.  M.  J  Adler  v.  James  O.  Day.  Judgment  of  Justice 
Davis,  $21.76. 

21807.  Robert  Leitch  &  Sons  v.  Joseph  O'Donnoghue.  Ac- 
count, $878.67.    Plffs  atty.  John  Ridout. 

S1808.  Randolph  Harrison  v.  The  Adams  Express  Co. 
Damage  $5,000.    Plffs  attys.  Bradford  and  Browne. 

fflf  R4|riTT.—  HMTB^r*  JuHtlc*. 
New  Anlfs. 

April  7, 1880. 

7S88.  Mary  F.  Marshall  et  al  v.  Henry  S.  Yanderbllt  et  al. 
For  an  account,  to  cancel  notes  and  for  release  of  sub-lot 
63,  square  183.    Com  sols.,  Edwards  *  Barnard. 

April  8, 1880. 

7229.  Charles  Edmonds,  upon  petition  of  James  Edmonds. 
To  have  appointed  a  committee  for  non  compos.  Com.  sol., 
J  H.  SavihS; 

7280  Oerroan  American  Barings  Bank  of  Washington.  D. 
C.  V.  T.  S.  Sprague  et  al.  To  compound  $.360.  Note  of  T. 
S.  Spmngne.  with  Q.  W.  Dyer.    Com.  sol..  B.  U.  Keyser. 

7231.  SiTas  Royce  v.  Sarah  A.  Boyce.  For  divorce.  Com 
sol..  H.  B  Moulton. 

7232  Walter  B.  Williams  r .  Chan.  F.  Davis  et  al.  To  ad- 
judicate upon  fund  of  $403.42.    Com .  sol.,  P.  B.  Stilson. 

72SS.  Margaret  Fitzgerald  r.  Frank  P.  Blair.  Injunction. 
Com.  sol.,  D.  E.  Cahill. 


Legal  Notices. 


Legal  NoHees* 


CHANCERY  SALE  OF  DESIRABLE  BUILDINO- 
LOTS  IN  THE  SQUARE  SOUTH  OF  THE  EESl- 
DENCE  OF  THE  BRITISH  MINISTER.  BEINO 
ON  N  ST^  NORTHWEST,  NEAR  NINETEENTH, 
JEFFERSON  AND  M  STREETS. 

By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia.  p.\ssed  on  the  34th  day  of  December.  A. 
D.  1877.  in  Equity  Cause  N0.696A.  by  consent  of  all  the  par- 
ties In  interest,  we  will  on  MONDAY.  April  19th.  I880.  at 
four  p.  m.  sharp,  on  the  premises,  and  oontlnuing  at  the 
same  time  and  place  from  day  to  day.  until  all  the;iots  de- 
scribed herein  are  offered,  offer  for  sale,  at  public  auction, 
all  those  pieces  or  parcels  of  land  in  Washington  city,  DIa- 
trict  of  Columbia,  known  and  distinguished  upon  the  ground 
plat  or  plan  of  said  city  as  lou  numbered  from  three  (S)  to 
twelve  (12),  both  inclusive,  lot  fourteen  (14).  and  from  six- 
teen (18)  to  twentv-seven  (27).  both  inclusive,  and  from 
tbtrty*one  (31)  to  thirtv-seven  (37).  both  Inclusive,  and  lot 
thirty-nine  (39),  In  Ebon  C.  [ngersoll's  recorded  subdivision 
of  square  one  hundred  and  tbirty-nine  (139),  which  said  sub- 
division is  duly  recorded  in  Liber  J.  H  K..  folio  179,  in  the 
office  of  tbe  surveyor  of  tbe  District  of  Columbia.  The  lota 
will  be  offered  separately.  <;opies  ef  the  subdivision  may 
be  bad  at  the  office  of  B.  H.  Warner.  916  F  street  north  west, 
orof  either  of  tbe  trustees. 

Terms  of  sale:  One-fouith  of  tbe  purchase  money  to  be 
paid  in  cash,  and  the  residue  in  equal  instalmenu,  payable 
in  six.  twelve,  and  eighteen  .months  from  the  day  of  sale, 
with  seven  per  cent  interest,  to  be  secured  by  a  deed  of 
trust  to  the  satisfaction  of  tbe  trustees,  or  by  tbe  title  belnjc 
retained  by  them  until  the  whole  of  the  purchase  money  Is 
paid ;  or  the  whole  of  the  purchase  money  may  be  paid  In 
casb,  at  the  option  of  the  purchaser.  A  deposit  of  $100 
will  be  required  on  each  lot,  and  conveyaneing  and  record- 
ing at  purchaser's  cost.  If  the  terms  of  sale  are  not  oom- 
plied  with  in  one  week  from  the  day  of  sale,  the  trustees 
reserve  the  rigbt  to  resell  the  property  at  the  risk  and  eoet 
of  the  defaulting  purchaser,  after  not  less  than  one  week's 
notice  In  the  Evening  Star  and  Washington  Post. 

O.  A.  JAMES.  1 

Bank  or  Washington.     \  m-^.^ju*. 

T.  T.  <1RITTENDEN.  >  Trustees. 

Att'y  at  Law,  226  4H  st.  n.  w.     J 
B.  H.  WARNER.  Auctioneer.  16-2 


[N  THE  SITPREME  COURT  OF  THE  DISTRICT  OF 
Colnfnbla. 

J.  DaC.  TnoMAS  ) 

T.  \    Equity,  7195. 

Charlvs  (^atbcart  Taylor  bt  al.  ) 

It  having  been  suggested  to  the  court  by  complainant's 
solicitors,  that  the  defendant,  Charles  Cfathcan  Taylor, 
departed  this  life  since  the  filing  of  the  bill  in  this  cause, 
and  that  be  died  intestate,  leaving  as  his  only  heirs  at  law, 
Oeorge  L.  Taylor.  Julius  Y.  Taylor,  Sara  L.  Taylor  and 
Rosalie  If.  Taylor,  adnlu  and  non-residents  of  tbe  District 
of  Columbia,  it  Is  thereupon  this  Sist  day  of  Mnroh  A.  D. 
1880.  on  motion  of  said  solicitor'^,  ordered,  that  npon 
making  said  heirs  at  law  parties  defendant,  this  suit  stand 
rerlved.  nnle«s  cause  to  the  contranr  be  shown  on  or  before 
the  first  Tuesday  in  May,  1880;  provided  a  copy  of  this  order 
be  published  in  the  Washington  Law  Reporter  once  a  week 
for  three  successive  weeks  prior  to  said  date. 

A.  B.  HAONER,  Justice. 
True  copy.  Test :  R.  J.  Mbios.  Clerk. 

IBU'iOT  k  RcBiMoir,  Solicitors,  ib-i 


THIS  IS  TO  (IIYE  NOTICE, 
That  the  subscriber,  of  Washington  city,  D.  O.,  hath  ob- 
tained from  the  Sujpreme  Court  of  the  District  of  Columbia, 
holding  a  S|)ecial'rermfoT?Orphans*Courtbusinees,Lettera 
of  Administration,  on  the  personal  estate  of  John  Sheridan, 
late  of  Caddo  Station.  Indian  Teritory,  deceased. 

All  persons  having  claims  against  the  said  deeeaeed  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  ISth  day  of 
February  next:  they  may  otherwise  by  law  be  exolnded 
from  all  benefit  ef  tne  said  estate. 

Qiven  nnder  my  hand  this  ISthday  of  Febmarr,  1809. 
16-.^*  WILL  A.  COULTER,  Administrator. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  I2ih  day  of  April.  1880. 

StLAS  BOYCB  ) 

T.  \    No.  7281.    Eq.Dee..». 

Sarah  A.  Boyci.  j 
On  motion  of  the  plalntUT.  by  Mr.  H.  B.  Moalton, 
his  solicitor.it  is  ordered  that  the  defendanu,  Sarah  A. 
Boyce,  cause  her  appearance  to  be  entered  herein  on 
or  before  the  flist  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  ease 
ol  default. 
By  the  Court:  A.  B.  HAONER,  Justice,  kc 

True  copy.    Test :  16-3       R.  J.  Muos.  Olerk.  Ac. 


IN  THE  SUPREME  COURT  OF  THE  DISTRIITF  OF 
Columbia,  holding  a  Special  Term  for  Orphans  Court 
Business.  April  9, 1880. 
In  the  case  of  Andrew  C.  Bradley.  Administrator,  w.  a.  of 
Henrietta  B.  Owen,  deceased,  the  Administrator  w.  a. 
aforesaid  has,  with  the  approral  of  the  Court,  appointed 
Friday,  the  80th  day  of  April,  A.  D.  1880,  at  11  o'clock  a. 
m.  for  making  payment  and  distribution  nnder  the  Oonrt*s 
direction  and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies;  or  a 
residue,  are  hereby  notified  to  attend  In  person  or  by  agent 
or  attorney  duly  authorised,  with  their  claims  against  the 
esute properly  vouched;  otherwise  the  Administrator w.  a. 
will  take  the  benefit  of  the  law  against  them :  Frorlded 
a  copy  of  this  order  be  published  once  a  week,  for  three 
weeks,  in  the  Washington  Law  Reporter,  prevlons  to  the 

said  day,  

IM  TMt:     A   WI^BSTISR.  ^opilstfr  9I  WUln. 
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I^egal  IfoHces. 


nHAHCBET  SALE  OF  LOTS  U  AND  IS  IN  SQUARE 
V  7t£fflTUATEl>  ON  THIBD  AND  OANaL  STS. 
SOUTHEAST. 

Hf  Tirtoe  of  tke  decree  of  the  Supreme  Court  of  the  Dle- 
tiktof  OolamMa,  |»Mcd  in  Eqalty  Oaa»e  No.  47S0,  where- 
in WHltem  S.  Hoffe  U  ooniplainant.  and  Joeeph  Q.  Oarrull 
ladothMi  ere  dexendanu,  the  onderticeMlt  <m  trustee,  will 
Mllmt  public  aoetlon  in  front  of  the  premlBec,  on  SATUB- 
DAT,  the  Mth  day  of  April,  1880.  at  4  to  o'clock  p.  ro..  all 
that  piece  or  parcel  of  ground.  iTinc  and  beinc  in  the  citj 
of  Waahiacton.  and  Dwtrlct  of  Oolnmbla,  and  known  and 
dMcribcd  ae  LoU  nnmbered  eleren  (11)  and  twelve  (IS),  in 
aqiart  aeren  hundred  and  sixty  nine  (769),  together  with 
AlitheimproTemenu  thereon  and  the  appurtenances  there- 
to bttsofinr;  subject,  however,  to  a  deed  of  truei  glTen  to 
nrart  a  debi,  of  which  about  #4M>  is  unpaid. 

Ttnasof  tale  are  as  as  fbllows.  to  wit:  Three  hundred 
doUais  to  be  paid  In  eash  or  within  #even  days  after  day  of 
nle,of  which  $M  Is  to  be  paid  as  a  deposit  at  the  time  of 
alt,  the  balance  of  purchase  money  in  two  equal  Instal- 
Beats  la  six  and  twelre  months  fkt>m  day  of  sale,  for  which 
tte  purchaser  shall  dellrer  to  said  trustee  his  promissory 
iMM  dated  on  the  day  of  sale,  and  to  bear  intereet  at  the 
AM  of  six  per  centum  per  annum,  deed  to  be  retained  until 
iHt  payment  is  nsade.  If  the  terms  of  sale  be  not  complied 
vttk  la  ten  days  from  day  of  sale,  the  trustee  reserves  the 
rilkttere  sell  the  property  at  the  risk  and  cost  of  the  de- 
Mltiac  purchaser,  after  ten  days  notice. 

OAZENOYE  a.  LEE, 
M  412  Fifth  street. 


CHANOCBY  SAL.E  OF  VALUABLE  REAL  ESTATE. 
LOT  0MK7  ISkSH  ON  TWENTY-SECOND  ST 
WEST.  BETWEEN  L  AND  M  STREETS. 
By  virtue  of  a  deeree  of  the  Supreme  Oourt  of  the  Die- 
triet  of  Oolumbia,  made  in  Equity  Cause  No.  6.887.  Mc- 
Lucblta  etal.  vs.  McLaeghUn  et  al..  the  undersigned,  as 
trastses,  will  sell  at  poblle  auotion,  in  front  of  the  premises, 
oa  WEUNBbDAT.  the  S8th  day  of  April.  1880,  at  «  o'clock 
P.B..  Original  Lot  numbered  twenty  (90),  in  Square  nnm- 
Mnd  fifty-one  (01),  in  the  city  of  Washington.,  District  of 


I  Temu  of  sale  as  prescribed  by  the  decree :  One  hal  f  of  the 
psfthace  money  cash,  the  balance  in  two  equal  instalmenu 

I  m  iiBs  (!)  and  eighteen  (18)  months,  with  Interest  from  day 
of  nie,  to  be  secured  by  retention  of  the  title  until  the  pur- 
ektoo  Money  shall  have  been  paid  in  full,  or  all  cash  at  the 
optlea  of  the  purchaser.    AU  conveyancing  at  the  cost  of 

I  PUtlMser.  A  deposit  of  900  will  be  required  upon  the  whole 
Lot  or  any  part  of  the  Lot  sold,  at  time  of  sale.  If  terms 
of  nie  be  not  compiled  with  within  seven  days  from  date 

[     of  oalcthetmsteee  reeerve  the  right  to  re-sell  at  the  risk 
ud  eott  of  defknlting  purchaser.    After  failure  to  sell  as 
t  whole,  the  property  will  be  offered  in  oonvenien  t  pa  reels. 
P.  J.  DONAHUE,  1 

SSI  4H  street,        f  «--.*^- 
NEAL  T.  XUERAY.    f  Trustees. 
1^3  S1S4H  street,  j 


rr  THE  SUPREME  OOURT  OF  THE  DISTRICT  OF 
Colasibia,  holding  a  Special  Term  for  Orphans'  Court 
Bsiinoss.    AprU  0, 1880. 
^ilM matter  of  the  will  of  Maria  Wellington  Stewart. 
AppOcation  for  letters  testamentary  on   the  estate  of 
ma  WtiHngion  Stewart,  of  the  District  of  Columbia,  has 
uiu  dor  been  made  by  Francis  Upshur. 

AU  persons  interested  are  hereoy  notified  to  appear  in 
uj*  eomn  on  Friday,  the  80th  day  of  April  next,  at  11 
*^oek  0.  B^  to  show  cause  whv  letters  testamentary  on 
JJMstauof  the  said  deceased  should  net  Issue  as  prayed. 
i  ^OTlded.  a  oopv  of  this  order  be  published  once  a  week. 
■V  thus  weeks.  In  the  Washington  Law  Reporter,  previous 
•Uteiaidday.  *~      .  f 

„  Test:  A.  WEBSTER,  Register  of  Wills. 

Ki'i*TTOKA8,Solleitors.  10-8 


TR  THE  SUPREME  OOURT  OF  THE  DISTRICT  OF 
^Ootosbia,  holdtag  a  Special  Term  for  Orphans' Oourt 
■'■•ooo.   April  0, 1880. 

iBtksaatteroftheWin  of  Mary  Rose  Martin. 

AppHeatlea  fi»r  Letters  Testamentary  on  the  Estate  of 
JnyBsss  ■artta,of  the  District  of  Oolumbto,  has  thU 
^7  NOB  made  by  Arthur  Christie. 

.AD  psfsoas  interested  are  hereby  notified  to  appear  in 
JU^wvt  on  Friday,  the  80th  day  of  April,  next,  at  11 
'<M  a.  m.,  to  show  cause  why  Letters  Testamentary 
2>thsosuttscf  the  eald  deceased  should  not  issue  as  prayed. 
[Mled  a  copy  of  this  order  be  published  once  a  week 
Jf  me  weeki,  taithe  Washington  Law  Reporter,  previous 
loftooyddaj. 

te:        1M  A.  WEBSTER.  Regtoter  of  WUto. 


Legal  Notices. 


TN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  ' 
A>    Columbia,  holding  a  Special  Term  in  Equity. 
Jamju  Hoqan  bt  al.,  0>mplts,         ) 

V.  ?    No.  0881. 

Elicabkth  M.  H.  Harts  bt  al.  Dbpts.  ) 

Henry  Wise  Osmett,  the  trustee  in  this  cause,  having  re- 
ported a  sale  of  lot  twenty  (90).  in  square  two  handr«d  and 
sixty  four  (204).  In  the  City  of  Washington, anciparticularly 
described  in  these  proceedings,  to  Frederick  W.  Drescher. 
for  nineteen  hundred  and  seventy  five  dollars  ($1,970): 

It  is  this  seventh  day  of  April  A.  D.  1880,  ordered  that 
said  sale  be  confirmed  unles  good  cause  to  the  contrary  be 
shown  on  or  before  the  seventh  davof  Mav,  A.  D.  1880 ; 
Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  for  three  successive  weeks  before  said 
day. 

A.  B.  HAGNER.  Jastice. 

True  copy.        Test :  10-8 R.  J.  Mbiqs.  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Colombia,  has  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  Sally 
Franklin  Wainwright.  late  of  the  District  of  Columbia, 
deceased.  | 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchprs 
thereof,  to  the  subscriber,  at  or  before  the  8d  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  ft-om  all 
b  enelit  of  the  said  esta  te. 

Given  under  my  band  this  Sd  day  of  April,  1860. 

lA-3*  DALLAS  BAdHE  WAINWRIGHT. 


iN  THE  SUPREME  COURT  OP  THE  DISTRICT  OF 
Columbia,  the  0th  day  of  April.  1880. 
Richard  Kiho  ) 

V.  >    No.  81.004.    At  Law. 

Fbbkahdo  C.  Bulklbt.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Robinson,  his  attorney, 
it  is  ordered  that  the  defendant,  Fernando  C.  Bulkley, 
cause  his  appearance  to  be  entered  herein  on  or  before  tile 
first  rule-day  occurring  forty  days  after  this  day.  otherwise 
the  cause  will  be  proceeded  with  as  In  case  of^defauli. 
By  the  Court :  WALTER  S.  COX,  Jastice. 

Tbubcopt.    Test:  lA-S  R.  J.  Mbigs. Clerk. 


THIS  IS  TO  GIVE  NOTK  JE 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  CJolumbia,  hold* 
ing  a  Special  Term  for  Orphans*  Court  busluess.  Letters 
of  administration  on  the  personal  estate  of  Robert  F.  Martin, 
late  of  the  District  ol  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  97th  day  of 
March  next:  they  may  other wiselby  law  be  ezclndeaYrom 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  S7th  day  of  March,  1880. 

10-8  HElfeY  C.  MoCAULEY. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT   OF 
Oolnmbla. 
Bakboub  *  Hamilton  ) 

V.  (    No.  0086.    Doc.  10. 

KiRBT,  1  BUSTJBB.       ) 

Ordered,  that  the  sale  within  reported  be  ratified  and 
confirmed,  unless  cause  be  shown  to  the  contrary  on  or 
before^  the  sixth  day  of  May.  1880 ;  provided  a  copv  of  this 
order  be  inserted  in  the  Washington  Law  Reporter  once  a 
week  for  each  of  three  successive  weeks,  before  the  said 
sixth  day  of  May.  The  report  states  the  property  sold  to 
R.  G.  Campbell  and  Joseph  D.  Frey  for  the  amount  of  %72&. 
A.  B.  HAGNER,  Justice 

True  copy.  Teet:  15  8'  R.  J.  MBtos,  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Business.  April  9. 1880. 

In  the  case  of  A.  Jackson  Jones,  administrator  of  Henry 
Wlngate.  deceased,  the  administrator  aforesaid  hao.with  the 
approval  of  the  (Toort,  appointed  Friday,  the  SOth  day  of 
April  A.  D  1880.  at  11  o'clock  a.  ro.  for  making  payment 
and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entiiled 
to  distributive  shares  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  an* 
thorixed,  with  thetr  claims  against  the  estate  properly 
vouched ;  otherwise  the  administrator  will  take  the  beneflt 
of  the  law  against  them :  Provided,  a  copy  of  this  order  be 
publisheit  once  a  week  for  three  weeks  in  the  Washington 
Law  Reporter  previous  to  said  day. 

10-8  Test:  A.  WEBSTER,  Register  of  Wills. 
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Jstgdl  Notices, 


qiHIS  IS  TO  aiYE  NOTICE, 

X  That  the  •abscriben,  of  WMtain^ton  City,  have  obtained 
from  the  Sopreme  Coart  of  the  District  of  Colambia. 
holdinc  a  Special  Term  for  Orphans'  Conn  business.  Let- 
ters Testamentanr  on  the  personal  estate  of  Charles  C. 
Poole,  late  of  the  District  of  Colombia,  deceased. 

AU  persons  harlnf  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  sabecriber,  at  or  before  the  6th  day  of 
February  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

OlT«a  under  our  hands  this  «th  day  of  February,  1880. 
ROBERT  D.  O.  SMITH, 

IM  U.  CLARENCE  POOLE. 


'DAN&RUPTCY  NOTICE.  ~"~ 

To  all  the  erediiors  of  JOHN  A.  GRAY,  who  may  have 
prored  their  claims : 

You  m  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia.  sitUn^  In  Bankruptcy,  on 
the  »d  day  of  April,  18M.  at  11  o'clock  a.  m.,  at  the  office 
of  J.  Sayles  Brown,  Reirister,  at  the  City  Hall,  Wasbington 
City,  to  show  cause  why  a  discharge  from  all  his  debu 
should  not  be  granted  to  said  Bankrupt. 

You  are  also  notified  that  the  second  and  third  meetings 
of  said  Bankrupt's  creditors  will  be  held  before  the  Regis- 
ter at  the  same  place  on  the  29d  day  of  April,  1880.  at 
11  o'clock  a.  m. 

By  order  of  the  Court.  FREDK.  DOUGLASS. 

^  _  ,     U.  S.  Marshal  ef  D.  C.  as  Messenger. 

Test:  B.J.MxiGS.Clerk.  16-S 

ANKRUPTCY    NOTICE.  ~ 

fb  all  the  Creditors  of  (!HARLKS  T.  SMITH,  who  may 
have  proved  their  clnims. 
You  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcy, 
on  the  SOth  day  of  April,  1880,  at  11  o'clock  a.  m.,  at  the  office 
of  J.  Sayles  Brown.  Register,  at  the  City  Hall,  Washington, 
city,  to  show  cauKe  why  a  discharge  from  all  his  debts 
should  not  be  granted  to  said  bankrupt.  You  are  alsonoti- 
fied  that  the  second  and  third  meetings  of  said  bankrupt's 
creditors  will  be  held  before  the  Register  at  the  same  place 
on  the  19th  dav  of  Anril,  1880,  at  1 1  o'clock  a.  m. 

By  order  of  the  Court:        FRED'K  DOUGLASS, 

U.  S.  Marshal  of  l>.  C.  as  Messenger. 
Test:  R.  J.  Mxios.  Clerk. ifl-a 

•DANRRUPTCY  NOTICE. 

This  Is  to  give  notice :  That  on  the  2d  day  of  April,  A.  D. 
1880.  a  warrant  in  Bankruptcy  was  issued  against  the  estate 
of  John  C.  Fay,  of  the  ottr  of  Washington,  of  said  Dis- 
trict, who  has  been  adjudged  bankrupt  on  his  own  petition  r 
That  the  payment  of  any  debts  and  delivery  of  any  property 
belonciag  to  such  bankrupt,  to  him  or  for  his  use,  and  the 
transfer  of  any  property  by  him,  are  forbidden  by  law : 
That  a  meeting  of  the  creditors  of  the  said  bankrupt  to  prove 
their  debts,  and  choose  one  or  more  as«igneesof  his  estate, 
will  be  held  at  a  court  of  bankruptcy,  to  be  holden  at  the 
City  Hull,  in  the  city  of  Washington,  befort*  .T.  Sayles 
Brown,  Register,  on  the  S4th  day  of  April.  A  1>.  1880.  at  12 
o'clock,  m. 

FRED'K  D  )UGLASS, 
IIM U.  S.  Marshal  of  l>.  O.  as  Messenger. 

IN    THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  7th  day  of  April.  A.  D.  1880. 
imfia  A.  A^bton  xt  vik.  ) 

V.  \    No.  7224.    Equity  Docket,  20. 

William  Wall  kt  al.     i 

On  motion  of  the  plaintilTs,  by  Mr.  James  H.  Smith,  their 
solicitor,  it  is  ordered  that  the  defendant,  William  W.  Wirt, 
or  We«t,  defendant  hereto,  cause  his  nppearance  to  be  en- 
tered herein  on  or  before  the  first  rule  day  occurring  forty 
days  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default 
By  the  Court.  A.  B.  HAGNER,  Justice,  kc. 

Airuecopy.    Test:  16-S  R.J    Msios.  Clerk. 


IN  THE  SUPREME  COURT  OF   THE  DISTRICT  OF 
Columbia,  the  5th  «lay  of  April,  1F80. 
Makt  068INOKR        J    Petition  for  Divorce. 

Fbkdbbick  bssiNOBB.    I     No.  7124.    Equity  Docket.  20. 

On  motion  of  the  petitioner,  by  Mi.  Wllliaro  F.  Mattlngly, 
her  solicitor.  It  is  ordered  that  the  defendant,  Frederick 
Ossinger,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  Tuesday  in  June  next,  otherwise  the  cause 
will  be  proceeded  with. 

By  the  Court.  A.  B.  HAGNER,  Justice,  *o. 

TmeM^y.   Test:        16-S        R.  J.  MEIGK3.  Clerk,  kt. 


Legal  Notices, 


IN  BANKRUPTCY. 
District  qf  Columbia,  ss  : 
At  Washington,  the  22d  day  of  March,  A.  D.  1810,  the 
undersigned  hereby  gives  notice  of  his  appointment  as  as* 
signee  of  M.  D.  Frank  *  Co.,  of  Washhigton,  D.  C.  who 
have  been  adjudged  bankrupts  upon  the  petition  of  their 
creditors.by  the  Supreme  Court  of  said  IMstrict. 

M.  L.  HOWSER.  Assignee. 
J.  SAYLES  BROWN. 
lft-8   Register  in  Bankmpt^.     . 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscribers,  of  Washington,  D.  C,  have  ob- 
lained  from  the  Snureme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  bnsineee, 
Lettersof  Administration,  w.  a.,  on  the  personal  estate  of 
Edward  A.  Paul,  late  of  the  U.  S.  Bfarine  Corps,  deceased  ; 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there-- 
of,  to  the  subscribers,  at  or  before  the  10th  day  of  December 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands,  this  lOthday  of  December,  187f. 
THOMAS  E.  JOHNSON, 
ISa  EDWARD  DUNN. 

I.  G.  Kimball,  -  olid  tor. 

I~N"THE~SUPKEAIE  cdURT  OF  THE   DISTRICT  OF 
Columbia,  the  26th  day  of  March,  1880. 

RiCHAMD  H.  TUOMAS  ) 

V.  \       No.  72S0.    Equity  Docket  10. 

Elmiba  Tbomas.     I 

On  motion  of  the  plaintUT,  by  Mr.  John  Cmfkshank,  his 

solicitor.  It  is  ordered  that  the  defendant,  Blmira  Thomas, 

cause  her  appearance  to  be  entered  herein  on  or  before 

the  first  rule  day  occurring  forty  days  after  this  dav :  other- 

wi»e  the  cause  will  be  proceeded  with  as  in  case  of  aefanlt. 

By  the  Court :  D.  K.  OARTTER,  Justice,  kc, 

A  true  copy.    Test:  R.  J.  Mxios,  Clerk,  ke,  IS-S 

John  CRUiK8HA>fK,  Solicitor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  24th  day  of  March,  1880. 
Rakdolpii  Barton,  Guardian.     )  a 

V.  \    luEqnity,  Nd.  66M. 

Anna  Maria  Middlbton  kt  al.  ) 
On  consideration  of  tho  petition  and  report  of  Randolph 
Barton,  Kuardian  and  trustee  this  day  filed  in  thiscaoae, 
it  Is  ordered  that  the  sale  menuoned  in  the  said  petition 
and  report  be  and  it  \»  hereby  mtifled  xind  confirmed,  nnlees 
cause  to  the  contrary  be  shown  on  or  before  the  i4th  day  of 
April.  18S0.  provided  a  copy  of  this  order  be  previoasly  in- 
serted in  the  Washington  Law  Reporter  once  a  week  fbr 
three  snccesftive  weeks.  A.  B.  HAGNER, 

Asso  Justice. 
A  true  copy.        Test :         iS-g        R.  J.  Mbios,  Clerk. 


IN  THE  SUPREME  COURT   OF  THE  DISTRICT  OP 
Columbia,  holding  a  Special  Term  for  Orphans'  Oonrt 
Business,  Miirch  27  th,  1S80. 
In  the  matter  of  the  Will  and  Codicil  of  Chas.  H.  Wateon 
Application  for  1 'rebate  of  Will  and  Codicil  and  Ibr  Let^ 
ters  Testamentary,  on  the  estate  of  Chartes  H.  Watson,  of 
tlie  District  of  Columbia,  has  this  day  been  made  by  M. 
Letitia  Wnlson. 

All  persons  interested  are  hereby  notified  toappearin  thlB 
court  on  Friday,  the  23d  day  of  April  next,  at  II  o'elook 
a.  m.,  to  show  cause  why  the  Will  and  Codicil  should  not 
be  proved  and  Letters  T^-siamentary  on  the  estate  of  the  said 
deceased  should  not  issue  as  prayed  Provided,  a  copy  of 
this  order  be  published  onee  a  week  for  three  weeks  in  th« 
Washington  Law  Reporter  previous  to  the  said  day. 
13*3  Test:  A.  WEBSTER.  Register  of  Willt. 
_0._S.  MooRic.  Solicitor. 

Ii^XTttAOT  FROM  THE  PROCEEDINGS  OF  TIIESU. 
J    preme  Court  ior  the  District  of  Columbia,  holding  & 
Special  Term,  on  Saturday,  the  27th  day  of  March, 
A.  D.  1880. 
In  re  Estate  of  Emily  Sonthwick,  dec'd. 
On  motion  of  the  petitioner,  by  her  solicitor,  W.  J.  John- 
ston. It  is  ordered,  adjudged  and  decreed  that  the  report  of 
the  special  auditor  in  the  above-entitled  case  be  approved 
unless  cau^e  to  the  contrary  thereof  be  shown  prior  to  the 
16th  day  of  April,  1880     Provided  a  copy  of  tine  order  bo 

fiublished  for  three  successive  weeks  previous  to  said  data 
n  the  Washington  Law  Reporter. 

I  hereby  certify  the  aforegoing  to  be  a  true  Extract  ftom 
the  Proceedings  of  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term,  on  the  day  and  data 
first  hereinbefore  written. 

Witness  my  hand  and  the  seal  of  the  Supreme  Court, 
holding  a  Special  Term.  thU  97th  day  of  March.  A.  D.  1880. 
184  A.  WEBSTJQt,  Regtoter  of  Wlllt. 
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JUeffol  NiMees. 


FTHE  STTFREME  OOUBT  OF  THE  DIST&IOT  OF 
Oolii]nl»lm.tlMi»Ui<Uy  of  Mareh»  1880. 


No.  7161.  Ea.Doek.90. 


LOBBMSO  LiUCAB  ST  AL  J 

Ob  motion  of  MoMn.  Hannm  k  Johnston,  solteitorM  for 
Di,  It  Is  ordered  that  the  deil»ndants.  Theodore 


A.  0«tcbeU 


_ .  icbell  and  John  Fiticerald,  cause  their  appearance  to 
entered  herein,  on  or  before  the  first  rale-day  occnr- 
riec  fcrty  days  after  this  day :  otherwise  the  cause  will  be 

proceeded  with  as  la  ease  of  defaalt.    

By  the  Oonrt.  ▲.  It.  HAGKEB,  Justice,  Ac. 

A  tme  copy.  Test:  B.  J.  MxiG6»  Olerk. 

Hakva  k  XotawfOtt,  Solicitors.  14-8 


FTHE  SITP&EME  COUBT  OF  THE  DISTRICT  OF 
COLUMBIA,  holdlnir  a  Special  Term  for  Orphans' 
Ooart  Bostaees.    April  S,  1880. 

In  the  ease  of  Al»raham  H.  Herr  and  Qeorce  W.  Cissel, 
eieentors  of  Josiah  W.  Deener.  deceased,  the  execntorv 
afofssaid  hare,  with  the  approral  of  the  Coart,  appointed 
Friday,  the  30th  day  of  April.  A.  D.  1880,  at  11  oVslook  a. 
m.  for  malcinc  payment  and  distribatlon  ander  the  Conn's 
dlrectkm  and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  dIstribotiTe  shares  or  legacies  or  a  rest* 
iee,  arc  hereby  notified,  to  attend  In  person  or  by  afrent  or 
attorney  dnly  anthorlsed,  with  their  claims  against  the  es- 
tate properly  Yooched ;  otherwise  the  execntors  will  take 
the  benefit  of  the  law  against  them :  FroTlded,  a  copy  of 
Ihls  ofder  be  pnblished  once  a  week  for  three  weeks  in  the 
WaahtnrtoB  Law  Beporter  and  ETening  Star  prerlons  to 
Ihesaidday.   . 

144  Test:  A.  WEBSTER,  Register  of  Wilto. 


rTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Bnelness.    March  S7. 1880. 

In  the  matter  of  the  Bctate  of  Thomas  Hoynee. 

Appileatkm  for  Letters  of  Administration  on  the  estate 
of  Thomas  Uoynes,  of  the  District  of  Columbia,  has  this  day 
been  made  by  Peter  Campbell.  ^ 

AB  persons  Interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  28rd  day  Of  April  next,  at  II 
oPdeek  a.  m.,  to  show  canse  why  Letters  of  Administration 
oa  the  estate  of  the  said  deceased  should  not  issue  as  prayed. 
ProTlded,  a  copy  of  this  order  be  published  once  a  week 
fer  three  weeks  In  the  Washington  Law  Reporter  previous 
lotbeaaldday.  

U-S  Teat:       A.  WEBSTER,  Register  of  Wins. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Coart  BnalBees.    April  S,  1880. 

In  the  mattar  of  the  WIU  of  Brooke  Mackall. 

AppUeatkm  for  probate  of  will  and  for  Letters  Testa- 
mentary on  tlie  eetate  of  Brooke  Mackall,  of  the  District  of 
Oolambia,  has  this  day  been  made  by  Leonard  Mackall. 

AU  persona  interested  are  hereby  notified  to  appear  In  this 
cearton  Friday,  the  80th  dar  of  April  next,  at  11  o'clock 
a.  m.,  to  alkow  eanae  why  the  Will  should  not  be  proved 
and  Letters  Testamentary  on  the  estate  of  the  said  de- 
etased,  should  not  Issue  as  prayed.  Provided,  a  copy  of 
tiUa  order  be  publlahed  once  a  week,  for  three  ween,  in 
tb^  Waehfnirton  Law  Reporter,  previous  to  the  said  da  v. 

Test:        1144]  A.  WEBSTER.  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

Jonr  KXTWOBTB   BT   AL.      ) 

▼.  I    No.  0048.  Equity.  Doc.  18. 

RobbbtH  Kbtwobtb  bt  al.  ) 

John  Key  worth,  trustee,  having  reported  that  he  has  sold 
lots  thirty-nine  ^)«  and  forty  (40)  in  Clagett's  subdivision 
of  lou  U,  10.  V  and  91,  in  W.  W.  Corcoran's  subdivision  of 
•qvara  nnmbarod  two  hundred  and  thirty-nine  (889),  in  the 
Olty  of  Waabincton*  District  of  Columbia,  and  particularly 
msatloaed  and  described  in  the  proceedings  In  this  canse 
~  A.  Ridgway,  at  and  for  the  sum  of  thirty-five 


Reeata  per  aqnare  fbot,  subject  to  the  taxee  thereon :  It 
y  the  eoori  this  1st  day  of  April  A.  D.  1880,  ordered  thai 
saii  sale  witl  bo  finally  ratified  and  confirmed  on  the  1st 
Tassday  of  May  next,  unless  canse  to  the  contrary  be 
thowm :  provldaa  a  copy  of  this  order  l>e  published  once  a 
wsiiiJBw  tteeo  aveoeaslve  weeks  la  the  Washington  Law  Re- 

psrmrbelbraaaidday.  

By  ite  Oo«ri :  A.  B.  HAGNER,  Justice,  Ac. 

limmmf.   Tostf  B.  J.  Mbios,  Clerk,  Ae. 


Legal  NoHees* 


mms  IS  TO  aiVE  notice, 

X  That  the  subscriber,  of  Washington  City,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  forOrplums'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Horatio 
Nater,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  agalast  the  said  deceased  are 
hereby  warned  to  exhibit  tbesame,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  19th  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand,  thin  loth  day  of  March,  1880. 
SA VILLA  NATER, 

14-8  Administratrix. 


rIS  IS  TO  OIVE  NOTICE, 
That  the  sulMcriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colam- 
bia,  holding  a  Special  Term  for  Orphans' Oonrt  business. 
Letters  of  administration  on  the  personal  estate  of  Thomas 
Lewis,  late  of  the  District  of  Colombia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  27th  day  of 
March  next :  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Oiven  under  my  hand  this  S7th  day  of  March,  1880. 

14-8*  S.  E.  LEWIS. 

mms  IS  TO  OIVE  notice, 

X  That  the  subscriber,  of  Boston,  Mass,  has  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Charlotte  B  Wise, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  thesald  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  19th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  flrom  all 
benefit  of  the  said  estate. 

Oiven  under  my  hand  this  19th  day  of  March,  1880. 

14  8  JAMES  J.  STORROW,  Executor. 


fTlHIS  IS  TO  OIVE  NOTICE, 

X.  That  the  sulMcriber,  of  Washington,  D.  C.  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  John 
L  Hood,  late  of  Amelia  Conn tv.  Va.,  deceased. 

All  person«  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscriber,  at  or  before  the  7th  day  of  February 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  said  estate. 

Given  under  my  hand  this  7th  day  of   February,  1880. 

14-8  WILLIAM  H.  BECK. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT    OF 
Columbia. 

John  H.  McDanicl 

V. 
JOHH  C.  WaiGHT  BT  AL, 


t 


No.  ASn.    Equity. 


Job  Barnard,  trustee  herein,  having  reported  a  sale  of 
parts  of  lots  81,  28  and  88,  in  Coltman's  subdivision  of  square  - 
809,  as  described  In  the  bill  in  this  cause,  in  Washington 
city,  in  the  District  of  Columbia,  to  Frank  Brown  for  81326: 

It  is  this  1st  day  of  April,  1880,  ordered,  that  said  sale  be 
confirmed,  unless  good  canse  to  the  contrary  be  shown  on 
or  before  the  1st  day  of  May,  1880  :  Provided  a  copy  of  this 
order  be  published  in  the  Washington  Law  Reporter  for 
three  successive  weeks  before  said  day 

By  the  Court :  A.  B.  HAGNER,  Justice. 

A  true  copy.  Test;  R.  J.  Maios,  Clerk. 

Edwards  A  Barnard,  Solicitors.  14-S. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Let- 
ters Testamentary  on  the  personal  estate  of  John  Stiles, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  ISth  day  of 
March  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  band  this  ISth  day  of  March.  1880. 

14-8  SARAH  STILES. 
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CHANCERY  SALE  OF  A  VERY  DESIRABLE  TWO- 
STORY  WITH  ATTIO,  FRAME  DWELLING.  CON- 
TAININa  A  LARGE  STORE  AND  OELLAR,  BE- 
ING THE  PREMISES  ON  THE  NORTHEAST  COR- 
NER OF  TENTH  AND  N  STREETS  NORTH- WEST. 
Bv  virtue  of  a  decree  of  the  Supreme  Court  of  the  District 
of  Oolnmbia.  passed  in  Equity  Cause  No.  6S14.  I  will  offer 
for  sale  at  auction,  in  front  of  the  premises,  on  FRIDAY, 
the  Itfth  day  of  Aprii,  A.  D>.  1880.  at  Oo'doolcP.  M..  all  that 
piece  or  parcel  of  land  lyin^  in  the  city  of  WashinKton.  in 
the  District  of  Columbia,  and  known  as  lot  No  20,  in  John 
Davidson's  heirs*  subdivision  of  square  No.  367,  with  the 
improvements. 

Terms  of  sale— One  third  cash;  residue  in  two  equal  pay- 
ments, at  6  and  12  months,  for  which  the  notes  of  the  pur- 
ohaser,  bearing  six  per  cent,  interest,  are  to  be  given,  to  be 
secured  by  the  title  oeing  retained  and  by  having  and  keep- 
ing the  improvements  Insured  in  the  sum  of  92,000  until  the 
whole  of  the  purchase  monev  is  paid;  or  all  cash,  at  the 
option  of  the  purchaser.  A  depoMit  of  iwo  hundred  dollars 
when  the  property  is  bid  off.  All  conveyancing,  recoidinic 
and  insuring  at  purchaser's  cost.  If  terms  are  not  complied 
with  within  one  week  from  the  day  of  sale  the  trustee  re- 
serves the  right  to  resell  the  said  property  at  the  risk  and- 
oost  of  the  defaulting  purchaser,  after  five  days'  notice  in- 
The  Washington  Post 

DANIEL  O'C.  CALLAGHAN, Trustee. 
No.  4S6  Seventh  street  n  w. 
CHAS.  W.  HANDY,  Auctioneer. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
business,  April  S.  1880. 
In  the  matter  of  the  Will  of  James  T.  Overstreet. 
Application  for  Letters  of  Administration,  will  annexed. 
on  the  estate  of  James  T.  Overstreet,  ot  the  District  of 
Oolnmbia,  has  this  day  been  made  by  W.  M.  Easby  Smith. 
All  persons  interested  are  hereby  notified  to  appear  In  this 
court  on  Friday,  the  28d  dav  of  April  next,  at  11  o'clock 
a.  m.,  to  show  cause  whv  Letters  of  Administration,  w. 
a.,  on  the  estate  of  the  said  deceased  should  not  issue  as 
prayed.    Provided  a  copv  of  this  order  be  published  once  a 
week  for  three  weeks,  in  the  Washington  Law  Reporter, 
previous  to  the  said  day. 

Testt  A.  WEBSTER,  Register  of  Wills. 

W.  R.  Smith,  Solicitor.  14-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business     March  S7th,  1880. 

In  the  matter  of  the  estate  of  Peter  McLachlan. 

Application  for  letters  of  administration  on  the  estate 
of  Peter  McLachlan.  of  the  District  of  Cotnmbia,  has  this 
day  been  made  by  Chapin  Brown. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  2Sd  of  April  next,  at  1 1  o'clock  a.  ra  . 
to  show  cause  why  Letters  of  AdmlQistration  *on  the  estate 
of  the  said  deceased  should  not  Issue  as  prayed.  Provided, 
a  copy  of  this  order  be  published  once  a  week  for  three 
weeks.  In  the  Washington  Law  Reporter,  previous  to  the 
said  day. 

TMt :       [U  SJ  A.  WEBSTER.  Register  of  Wills 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT   OF 
Columbia,  the  18th  day  of  March  1680. 
Jbbbmiah  Lowe        ) 

V  }    No.  7181.    Equity  Docket,  20. 

JoHH  R.  Brooks  bt  al.  j 

On  motion  of  the  plaintiff,  by  Mr    B.  F.  Leigh  ton,  his 

solicitor,  it  is  ordered  that  the  defendants,  John  R.  Brooks. 

Lewis    y.    Casiave,    William   Kllgour  and   Federick   R. 

Windsor,  cause  their  appearance  to  be  entered  herein  on 

or  before  the  first  rule^lay  occurring  forty  days  after  this 

day :  otherwise  the  cause  will  be  proceeded  with  a»  in 

case  of  default. 

By  the  Court.  A.  B.  HAGNER,  Justice.  &c. 

True  copy.    Test:  R.  J.  Mkios,  Clerk,  etc. 

B.  V.  LBiQHTOif,  Solicitor. 

TN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
I    Columbia,  the  SSd  day  of  March,  I8f0. 

HawBY  Samuels    ) 

T.  I    No.  721S.    Equity  Docket  ao. 

Hannah  Samukls.  ) 

On  motion  of  the  plain tllf,  by  Mr.  E.  C.  IngersoU,  his 
solicitor.  It  IS  ordered  that  the  defendant,  Hannah  Samnel?. 
eausA  her  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day ;  othpr- 
wise  the  cause  will  be  proceeded  with  as  In  case  of  default. 

By  the  court.  A.  B.H  AGNER,  Justice,  Ac. 

Trueoopy.    Test:    R.  J.  M bios,  Clerk,  Ac. 

£.  O.  INOBBSOLL,  Solicitor.  18-3 
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B 


ANKRUPTCY  NOTICE. 


To  all  the  creditors  of  WILLIAM  H.  BIRCH,  who  may 
have  proved  their  claims : 

You  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankmpt<^, 
on  the  I9th  day  of  April.  1880,  at  U  o'clock  a.  m.,  at  the 
oflice  of  J.  Sayles  Brown,  Register,  at  the  City  Hall,  Wash- 
ington city,  to  show  cause  why  a  discharge  from  all  his 
debts  should  not  be  granted  to  said  bankrupt.  You  are  also 
notified  that  the  second  and  third  meetings  of  said  bank- 
rupt's creditors  will  be  held  before  the  Register  at  the  same 
'pliice  on  the  17th  day  of  April,  1880.  at  11  o.clock,  a.  m. 

By  order  of  the  Court.  FRKD'K  DOUGLASS, 

U.  S  Marshal  of  D.  C.  as  Messenger. 

Test :    R.  J.  MKiGS.Clerk.  U-i 


CHANCERY  SALE  OF  LOTS  14  TO  21.  both  Inolnsiva, 
and  the  north  23  feet  and  6  Inches  of  lot  IS.  in  square  78, 
situated  on  2l6t  and  North  K  streets,  norihwest,  now 
occupied    by  the  District  of  Columbia  as  a  Market 
House. 
By  virtue  of  the  decrees  of  the  Supreme  Court  of  Um  Dis- 
trict of  Columbia,  parsed  In  equily  cause  of  Augusta  Mc- 
Blair  et  al.  against  John  G.  McBlair  et  al ,  No.  1S66,  the  un- 
dersigned, a>  Trustee,  will  sell  at  Public  Auction,  in  front 
of  the  premises,  on  Wednesdav,  the  2Ist  day  of  April,  A.  D., 
ISSO.  ai  b  o'clock  p.  m  ,  all  those  pieces  or  parcels  of  ground 
in  the  Oily  of  WashUigtoii,  District  of  Columbia,  known  and 
de.signated  upon  the  plans  or  plato  of  said  city  asloU  14, 16, 
16, 17, 18,  19.  20  and  21 :  and  the  north  98  feet  and  6  inches  of 
lot  18,  in  square  No.  7$. 

The  terms  of  sale  are  one-third  (H)  cash,  and  the  residue 
In  two  (2)  equal  instalments,  at  sixand  twelve  months  after 
date,  with  interest,  to  be  secured  by  approved  notes,  and  a 
lieu  reserved  on  the  property  sold.  No  deed  or  deeds  will 
be  given  until  all  purcha  e  money  and  interest  shall  have 
been  paid  A  deposit  of  $100  will  be  required  on  eaeh  lot 
and  part  of  lot  when  sold.  All  conveyancing  at  purchaser** 
cost.  If  the  terms  of  sale  be  not  complied  with  In  ten 
days  from  day  of  sale,  the  Trustee  reserves  the  right  to  re- 
sell the  property  at  the  risk  and  cost  of  the  defaulting  pur- 
chaser, after  ten  days'  notice  in  the  Evening  Star. 

WILLIAM  J.  MILLER,  Trustee, 
Oflice  490  Louisiana  Ave. 
Waltbb  B.  Williams  &  Co.,  Auctioneers.  ls-4 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OP 
Columbia. 
Edwin  SutrpFLicBOTiiAM        ) 

V.  [    No.  6880.    In  Equity. 

HBNKY  SRUFPLKBOTHAM  ICT  AL.  ) 

John  E.  McNally,  trustee,  having  reported  that  he  has 
sold  all  of  lot  H,  and  the  southernpari  of  lot  I,  in  square 
518,  in  Washington  city,  Disiristoi  Columbia,  and  partlculai- 
ly  described  in  the  proceedings  in  this  cause,  to  William 
Fletcher  for  $1 .476 :  It  is  thU  23d  day  of  March.  A.  D.  188U, 
ordered  that  the  said  sale  will  be  finally  ratified  and  con- 
firmed on  the  1st  Tuesday  of  Aiay  next,  unless  canse  to  the 
contrary  be  shown.  Provided  a  copy  of  this  order  be 
published  once  a  week  for  three  successive  weeks  before 
the  said  day.  A.  B   HAGNER. 

Asso  Justice. 

A  true  copy.         Test:  13-8         R.  J  M  bigs.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  22d  day  of  March,  1880. 

TUOIIBY  BT  AL.        i 

V.  {     Equity.    No.  8786. 

HOLTZMAN    BT    AL.  ) 

On  motion  of  defendant.  Major,  it  Is  this  38d  day  of  BCaroh, 
188U,  ordered,  a^judfred,  and  decreed,  that  the  sale  mada 
in  this  cause  be  ratified  and  confirmed,  unless  cause  to  the 
contrary  be  shown  on  or  before  the  26th  day  of  April,  1880. 
Provided  a  copy  of  this  order  be  inserted  in  the  Washington 
Law  Reporiec  and  in  the  Evening  Star,  once  a  week  for 
each  of  three  successive  weeks  before  the  said  26th  day  of 
April,  1880. 

The  report  states  the  amount  of  the  sale  to  be  $1,066. 
iS-a. A.  B.  HAGNER,  Ass.  JnsUi^. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Georgetown,  D.  C,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Conrt  business. 
Letters  of  Administration  un  tho  personal  estate  of  George 
T.  Cart  Wright,  late  of  the  District  of  Columbia,  deoeased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same, with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  16th  day  of  January 
next;  they  may  otherwise  by  law  beexolnded  from  all  bene« 
fit  of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  Janoory,  1880. 

l8-3»  WMTb.  OABTWIUGHT. 
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WASHINGTON 


April  19,  18S0 


GSOKOB  B.  CORKHILL       -        -       Editor 
A.  H.  JACKSON      .     -      A8B00IATB  Editor 


Mr.  Willis  Druhmond,  Jr.,  has  resigned 
his  position  as  head  of  the  Railroad  Division 
of  the  General  Land  Office  to  occupy  the  land 
commissionership  of  the  Chicago,  Milviraukie 
and  St.  Panl  Railway  Co.  Mr.  Drommond 
has,  for  more  than  a  year,  furnished  us  with 
the  leading  decisions  of  the  Commissioner  of 
the  Greneral  Land  Office  and  of  the  Secretary 
of  the  Interior  respecting  public  lands.  Mr. 
D.  has  proven  himself  a  most  efficient  and 
faithful  officer  and  we  congratulate  the  rail- 
road oompany  upon  securing  his  services. 
The  best  wishes  of  the  Reporter  accompany 
him.  The  services  of  D.  K.  Sickles,  Chief  of 
the  Pre-emption  Division  of  the  General  Land 
Office  have  been  secured,  and  in  future  the 
Land  Department  of  the  Reporter  will  be 
supplied  by  him  with  these  decisions.  He  is 
thoroughly  posted  upon  all  matters  pertaining 
to  our  land  system ;  and,  as^  heretofore,  that 
branch  of  this  journal  will  continue  to  be  one 
of  its  leading  features. 

Cf  BitaUes  V.  Tke  DebUr  .""oor  sf  tke  Distriet  sf 
Golimbia. 
Owing  to  common  complaint  of  judgment 
debtors  against  the  officials  above  named,  it 
is  not  improper  to  call  attention  to  this  sub- 
ject, as  it  is  of  daily  occurrence.  The  com- 
plaint is  founded  upon  the  administration  of 
a  misconceived  or  neglected  statute ;  by  this 
reference  is  had  to  replevin,  distraint,  levy 
and  sale  on  execution  or  decree  of  any  court 
in  the  District,  in  direct  violation  of  section 
797  of  the  Revised  Statutes,  generally  known 
as  the  exemption  law.  As  before  stated,  the 
exemptions  mentioned  in  the  ten  paragraphs 
of  this  law  are  either  misconceived,  neglected 
or  trodden  under  foot  by  many  of  the  subor- 
dinate officers  referred  to  in  the  caption. 
These  officers  appear  to  believe  that  the  arti- 
cles mentioned  in  the  second  paragraph  are 
the  only  ones  they  are  to  respect  in  their  daily 
forays  against  the  debtor  class,  and  often 
even  disregard  the  exemptions  of  the  said 
second  paragraph.  We  advise  them  to  care- 
foUy  read  the  ten  paragraphs  of  the  exemp- 
tion law  referred  to. 


The  Caf  tisBi  Bxeepter  and  Frivslsas  Gress-BxaMi- 
aer. 

Every  observant  lawyer  or  sensible  fre- 
quenter of  court  rooms  has  often  been  pained 
at  the  course  pursued  by  many  attorneys  in 
piling  up  exceptions  of  the  most  trivial  and 
aggravating  nature  to  the  rulings  of  the  trial 
judge,  and  at  their  indulgence  in  prolonged 
and  excessive  cross'-examination.  The  latter 
practice  is  often  carried  to  such  extent  as  to 
become  utterly  capricious,  if  not  foolishly 
disgusting.  The  same  question  is  repeated 
time  and  time  again  as  though  the  jury  and 
witness  were  a  set  of  idiots  and  liable  to  be 
mislead  by  this  deluge  of  wools.  The  attor- 
ney in  «  vast  majority  of  instances  will  suc- 
ceed much  better  by  conducting  the  cross-ex- 
amination in  clear,  comprehensive  and  suc- 
cinct language,  and  treating  court,  jury  and 
witness  with  at  least  common  respect  and  or- 
dinary decency. 

On  the  24th  of  March,  1880,  Chief  Justice 
Campbell,  of  Michigan,  during  his  address  to 
the  graduating  class  of  the  Michigan  Univer- 
sity^ alluding  to  the  subjects  above  mentioned, 
used  some  most  cogent  language,  and  at- 
tributed the  great  duration  and  expense  of 
certain  modern  trials,  the  Tichbome  case  for 
instance,  to  these  sins— exceptions  and  cross- 
examination. 

We  copy  two  extracts  from  the  address  as 
especially  worthy  of  notice : 

"  It  is  common  to  find  some  counsel  habit- 
ually, and  others  on  what  they  deem  adequate 
occasions,  objecting  to  nearly  all  questions 
put  to  witnesses  by  opposing  counsel,  and 
excepting  to  all  rulings,  whether  on  testimony 
or  in  the  charge  to  the  jury,  which  are  given 
at  the  request  of  their  opponent,  or  not  given 
at  their  own.  It  is  not  by  any  means  a  very 
rare  thing  to  find  counsel  excepting  to  rulings 
in  their  own  favor.  ^  This  habit  of  indiscrimi- 
nate objecting  and  excepting  is  one  which 
ought  not  to  be  indulged  in.  If  it  does  not 
indicate  an  utter  incapacity  to  discriminate 
between  good  and  bad  law,  it  is  only  because 
it  indicates  bad  temper  or  captiousness.  It 
is  neither  more  nor  less  than  pettifogging, 
and  those  who  do  it  without  much  better  rea- 
sons than  are  usually  given  for  it,  deserve 
censure. 

**  This  method  of  obstruction  is  not  uncom- 
monly pursued  with  a  view  of  leading  the  trial 
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Judge  into  the  commission  of  errors,  and  with- 
out any  sincere  wish  to  have  the  cause  rightly 
decided.  It  certainly  would  be  marvellous  if 
among  all  the  hundreds  or  thousands  of  points 
made  in  this  way  and  decided,  counsel  may 
not  find  some  which  are  decided  wrongly.  It 
is  unfortunate  that  courts  of  review  have  not 
here,  as  they  now  have  in  England,  some 
power  to  refuse  new  trials  when  they  have 
every  reason  to  believe  the  judgment  is  Just. 
It  is  to  be  regretted  that  they  are  sometimes 
compelled  to  sustain  grounds  of  error  on  which 
such  counsel  have  less  faith  than  on  others. 
But  this  practice  of  fishing  for  errors  is  un- 
fair to  the  trial  Judge,  and  unjust  to  parties 
and  to  the  public.  Justice  and  good  faith 
demand  that  effort  be  made  to  secure  a  proper 
decision  in' the  court  of  first  resort.  It  was 
never  intended  that  litigants  should  go  farther 
without  necessity." 

«  ¥f  «  «  » 

"  Some  lawyers  attempt  to  show  their  skill, 
but  only  show  their  want  of  it,  by  weary  rep- 
etitions of  the  same  inquiries  covering  simi- 
lar ground  over  and  over  again,  and  examin- 
ing a  witness  as  fully  on  his  own  life  and  cir- 
cumstances as  if  the  chief  purpose  of  the  suit 
was  to  furnish  material  for  the  biography  of 
those  who  have  been  subpoenaed  to  testify. 
Few  abuses  in  practice  are  more  annoying, 
and  very  few  do  more  harm  to  those  who  com- 
mit^them." 


it^  S^taka  S^rxjjiftm  ^mi. 


Le/;al  Personals. 

Hon.  Stewart  L.  Woodford  and  Genl.  B.  F. 
Tracey,  of  Brooklyn,  N.  Y.,  are  quartered  at 
Willard's  Hotel.  They  both  visit  Washing- 
ton on  professional  business. 

The  numerous  friends  of  Hon.  O.  A.  Loch- 
ran,  of  Georgia,  will  be  pained  to  learn  that 
he  has  been  quite  ill  during  several  days,  at 
Willard's  Hotel.  We  are  happy  to  announce 
that  he  is  rapidly  convalescing. 

The  following  professional  gentlemen  are 
in  the  city  on  business  connected  with  the 
courts  and  the  Government:  Hon.  William 
Allen  Butler,  Judge  Geo.  F.  Comstock  and 
Hon  Dwight  Townsend,  of  N.  Y. ;  Hon.  Alex. 
G.  Cochran,  St.  Louis;  Hon.  Levi  Maish, 
York,  Penna. ;  Hon.  F.  E.  Woodbridge,  Ver- 
mont ;  all  of  whom  are  at  Willard's  Hotel. 


In  an  assault  with  a  deadly  weapon  in  such 
a  manner  that  the  ordinary  and  probable  result 
would  be  death,  the  law  will  presume  that  the 
intent  was  to  take  life.  State  v.  Sullivan. 
(Iowa  S.  C.) 


No.  907.— OOTOBBB  TSBM.  18T9. 

Wdlliam  Gunton,  J.  B.  A.  Smith,  J.  H.  C. 
Coffin  and  £.  Temple,  Appellants, 

V. 

Ann  C.  Carroll  and  Mardl  C.  Fttzhugh, 
Executrices  of  Daniel  Carroll,  deceased, 
et  al. 

Appeal  from  the  Supreme  Court  of  Hie  Dis- 
trict of  Columbia. 

Mr.  Justice  Miller  delivered  the  opinion 
of  the  court. 

The  plaintiffs  in  error  sue  in  their  character 
of  trustees  of  the  Bank  of  Washington.  The 
charter  of  that  bank  expired  a  great  many 
years  ago,  and  the  trustees  who  now  bring 
this  suit  and  conduct  its  affairs  do  so  under 
an  act  of  Congress.  At  the  time  of  the  ex- 
piration of  the  charter  there  was  a  large  in- 
debtedness to  it  on  the  part  of  Daniel  Carroll, 
part  of  which  was  secured  and  another  part  not 
secured. 

There  were  several  Judgments  against  Car- 
roll in  favor  of  the  bank,  and  he  had  a  suit  in 
chancery  for  the  adjustment  of  disputed  mat- 
ters in  regard  to  this  indebtedness. 

On  the  dd  day  of  November,  1846,  an  agree- 
ment in  writing  was  entered  into  between  Car- 
roll and  these  trustees  by  which  idl  their  dis- 
putes were  settled,  and  the  sum  due  by  him  to 
the  bank  ascertained,  and  mode  of  payment 
and  security  agreed  upon. 

This  agreement  is  the  foundation  of  the 
present  suit.  Among  other  things  completed 
at  the  time  was  the  payment  of  part  of  the 
debt  by  Carroll,  and  the  release  of  certain 
real  estate  from  the  lien  of  plaintiffs'  judg- 
ments ;  the  transfer  of  judgments  held  by 
Carroll  against  other  persons  to  the  trustees, 
with  an  understanding  that  all  that  should  be 
collected  on  them  should  be  credited  on  the 
Judgment,  of  the  bank  against  Carroll,  and 
certain  property  known  as  the  Sligo  estate, 
in  which  Carroll  had  an  undivided  interest, 
was  by  him  to  be  conveyed  to  the  bank  as 
soon  as  he  could  procure  a  partition  with  the 
other  part-owners.  Carroll  also  covenanted 
that,  after  all  this  was  done,  he  would  give 
good  security  for  any  balance  due  by  him  to  the 
bank.  As  the  agreement  with  regard  to  the 
Sligo  property  is  the  matter  of  principal  im- 
portance in  this  suit  we  give  that  part  of  it 
verbatim:  "The  said  Daniel  Carroll  shall 
forthwith  cause,  at  his  expense,  the  property 
known  as  the  Sligo  estate,  of  which  he  is  the 
owner  of  an  undivided  share,  to  be  legally  or 
equitably  divided  between  him  and  the  c^^ 
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owner  or  owners  thereof,  and  shall  immedi- 
ately thereafter,  by  a  valid  deed,  convey  the 
share  or  portion  of  said  property  which  may 
be  allotted  to  him  unto  the  trustees  of  the 
said  bank,  or  as  they  may  direct,  in  fee  sim- 
ple, at  such  price  as  three  competent  free- 
holders— to  be  selected,  one  by  the  said  Dan- 
iel Carroll,  another  by  the  trustees  of  said 
bank,  and  the  third   by  the  other  two  ap- 
praisers—«hall    estimate    and    adjudge    the 
same  to  be  worth,  as  if  sold  on  a  credit  of 
three  equal  payments  at  one,  two  and  three 
years,  with  interest  thereon  payable  semi-an- 
nually ;  and  the  price,  on  the  due  execution 
of  said  conveyance  to  the  trustees  of  said 
bank,  or  as  they  may  direct,  shall  be  credited 
against  the  said  judgments,  so  as  aforesaid 
held  by  the  bank  i^ainstsaid  Daniel  Carroll.*' 
Much  of  the  i^eement  was  performed  on 
both  sides.    Money  was  paid  and  property 
released,  and  the  bill  avers  that  all  that  the 
trustees  agreed  to  do,  or  could  do,  was  done. 
But  it  avers  that  there  is,  including  interest, 
over  $40,000  of  the  original  debt  unpaid,  and 
no  security  has  been  given.    In  reference  to 
the  Sligo  property  it  is  alleged  that  no  par- 
tition was  made  by  Mr.  Carroll  in  his  lifetime 
—he  died  in  May,  1849 — but  that  his  devisees 
effected  such  partition  in  1866,  and  have  since 
sold  some  part  of  the  property  allotted  to  them 
in  that  partition  and  received  the  purchase- 
money.    It  also  alleges  that  the  trustees  were 
not  aware  that  any  such  partition  bad  been 
made  until  1872,  this  suit  having  been  com- 
menced in  1876.    They  also  set  up   an   at- 
tempt, in  1875,  to  bring  these  matters  before 
the  court  in  the  original  chancery  suit,  pend- 
ing  when   the  agreement  was  made,  by  an 
amended' bill  and  revivor,  which  was  over- 
ruled. 

The  defendants,  who  are  the  devisees  and 
executors  under  Carroll's  will,  filed  a  general 
demurrer  to  the  bill  with  twenty  grounds  of 
demurrer  which  was  sustained  by  the  court 
below  and  the  bill  dismissed. 

The  demurrer  being  general  to  the  whole 
bill  must  be  overruled,  if  there  is  any  part  of 
the  bill  which  entitles  plaintiffs  to  relief. 

The  main  ground  of  the  demurrer  is  the 
lapse  of  time  since  the  cause  of  action  accrued, 
and  this  is  relied  on  in  reference  both  to  the 
statute  of  limitations'and  the  general  doctrine 
of  laches.  If  the  judgments  against  Carroll 
have  never  been  revived  by  scire  facias  or 
otherwise,  the  debt  which  they  represented  is 
barred  by  limitation  and  cannot  be  enforced 
by  any  proceeding  at  law  for  its  collection. 
The  bill  is  silent  on  that  subject.  It  may  ad- 
mit of  doubt  whether  in  the  mere  absence  of 
any  such   allegation  the  court  will  raise  the 


presumption  of  payment  on  which  the  equita-. 
ble  defence  is  founded.  Without  deciding 
this,  we  think  there  is  another  ground  on  which 
defendants  must  be  put  to  their  answer,  and 
in  that  answer  they  can  plead  or  relyon  the 
statute  or  lapse  of  time  coupled  vri^h  an  aver- 
ment that  the  judgments  are  no  longer  alive. 

That  matter  concerns  the  Sligo  property. 
No  bill  for  specific  performance  could  have 
been  brought  against  Carroll  or  his  devisees 
until  the  partition  which  the  agreement  re- 
quired him  to  make  was  made.  The  delay  in 
making  this  partition  was  the  delay  of  Carroll 
and  of  his  devisees  after  his  death.  For  this 
the  plaintiffs  were  in  no  manner  chargeable 
with  laches  and  should  receive  no  detriment. 
Frye  on  Specific  Performance,  §  740 ;  Ridg* 
way  V.  Wharton,  6  House  of  Lords,  292. 

The  partition  was  made  in  1866,  and  the 
knowledge  of  it  did  not  come  to  plaintiffs  un- 
til 1872.  If  they  had  known  it  as  soon  as  it 
occurred,  six  years  under  all  the  circumstances 
was  no  unreasonable  delay  on  their  part,  see- 
ing that  defendants  had  taken  twenty  years  to 
perform  one  part  of  the  contract,  namely,  to 
make  partition. 

In  1872,  as  soon  as  they  learned  that  par- 
tition had  been  made,  the  trustees  attempted 
to  assert  their  rights  by  an  effort  to  re^nve  the 
old  chancery  suit  out  of  which  the  agreement 
arose.  Being  defeated  in  this,  they  com- 
menced the  present  suit  in  March,  1876.  We 
think  that  on  the  face  of  the  bill  plaintiffs  are 
not  barred  by  lapse  of  time.  If  there  are 
other  matters  not  shown  in  the  bill  which  would 
make  that  a  bar,  no  injury  can  accrue  to  de- 
fendants by  requiring  them  to  show  them  by 
way  of  answer  or  plea. 

It  is  said,  however,  in  regard  to  the  Sligo 
property,  that  the  original  contract  is  one  of 
which  a  court  of  equity  cannot  enforce  speci- 
fic performance,  because  the  price  to  be  paid 
for  it  is  not  definitely  fixed,  and  because  a 
court  of  equity  cannot  enforce  the  agreement 
to  submit  that  price  to  the  ai^ard  of  arbitra- 
tors. 

It  cannot  be  successfully  disputed  that  in 
the  general  terms  thus  stated  this  is  the  es- 
tablished equity  doctrine.  And  if  this  was  a 
case  in  which  the  plaintiffs  had  agreed  to  buy 
and  the  defendants  to  sell,  the  conveyance 
of  the  property,  and  the  actual  payment  of  the 
price  resting  in  covenants  yet  to  be  performed, 
the  latter  being  the  sole  consideration  of  the 
former,  the  principle  would  be  applicable  to 
this  case. 

It  is,  however,  quite  otherwise  in  the  matter 
before  us.  This  particular  clause  was  only 
one  of  many  which  adjusted  long-standing 
and  complicated  transactions  andcompromised 
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a  vexatious  litigation.  Money  was  paid  and 
liens  released,  surety  discharged  and  suits 
settled  by  this  agreement.  Plaintiffs  parted 
with  rights  and  Carroll  received  value  under 
it,  the  consideration  of  which  was  at  least  in 
part  this  clause  about  the  Sligo  estate. 

The  contract  differs  in  another  particular 
from  the  cases  cited  to  show  that  it  cannot  be 
enforced.  The  doctrine  there  rests  upon  the 
ground  that  the  court  must  be  enabled  to  en- 
force the  payment  of  the  price  simultaneously 
with  compelling  the  conveyance,  and  it  can- 
not do  this  by  enforcing  an  arbitration.  But 
in  the  case  before  us  the  price  was  already 
paid.  The  money  was  in  Mr.  Carroll's  hands. 
The  only  thing  to  be  done  was  to  determine 
how  much  of  his  debt  to  the  bank  was  to  be 
satisfied  by  the  conveyance.  The  case  is, 
therefore,  one  in  which  the  land  was  sold  to 
the  bank  and  the  purchase-money  left  in  the 
hands  of  the  vendor.  By  the  terms  of  the 
agreement  Carroll  was  to  convey  immediately 
after  partition,  an^  then  the  price  was  to  be 
ascertained.  If  he  had  conveyed,  as  it  was 
his  duty  to  do,  or  if  his  heirs  had  conveyed  as 
soon  as  they  had  made  partition,  the  convey- 
ance would  not  be  rescinded  because  they 
could  not  agree  upon  the  price  or  upon  arbi- 
trators. With  the  title  in  plaintiffs  and  the 
money  in  possession  of  defendants  a  court 
would  find  a  way  to  ascertain  the  credit  to  be 
allowed  on  Carroll's  debt  to  the  bank. 

Another  view  is  the  probability  that  Car- 
rolTs  debt  as  to  everything  else  is  barred  and 
that  the  debt  is  three  or  four  times  the  value 
of  this  property.  So  that  its  valuation  is  a 
mere  form,  immaterial  to  either  party. 

In  view  of  a  court  of  equity  a  contract  for 
the  sale  of  lanS  is  treated,  says  Justice  Story, 
for  most  purposes,  precisely  as  if  it  had  been 
specifically  performed.  The  vendee  is  treated 
as  the  owner  of  the  land  and  the  vendor  sis  the 
owner  of  the  money.  The  vendor  is  deemed 
in  equity  to  stand  seized  of  the  land  for  the 
benefit  of  the  purchaser,  and  the  trust  attaches 
to  the  land  sd  as  to  bind  the  heir  of  the  ven- 
dor.— (See  1  Story  Eq.  Juris.,  §  790,  and  the 
cases  there  cited.)  Of  course  the  jequity  here 
stated  is  the  stronger  when  the  purchase- 
money  is  actually  in  the  hands  of  the  vendor. 

Nor  is  the  principle  inflexible  that  the  court 
will  not  specifically  enforce  the  contract 
where  the  price  is  not  fixed  or  is  left  to  be 
fixed  by  arbitration. 

The  case  of  Cheslyn  v.  Dalby,  2  Younge 
and  CoUyer's  Exchequer  Cases  in  Equity,  170, 
is  very  much  like  the  present.  Cheslyn  being 
indebted  to  Dalby  in  a  large  unliquidated  sum, 
gave  a  deed  of  trust  to  Dalby  for  money  bor- 
rowed at  the  time,  with  a  stipulation  that  it 


should  also  stand  as  security  for  the  unliqui- 
dated debt  of  Dalby  to  be  afterwards  ascer- 
tained by  arbitration.  Cheslyn  having  paid 
the  principal  sum  secured  by  the  deed  of  trust, 
brought  suit  for  a  reconveyance,  and  Dalby 
filed  a  cross-bill  to  hav6  his  debt  paid  out  of 
the  property  before  this  was  done.  The  ob- 
jection was  raised  that  this  was  in  the  nature 
of  specific  performance,  and  the  amount  be- 
ing uncertain,  and  no  award  having  been  made, 
it  could  not  be  done.  But  the  objection  was 
overruled. 

Baron  Alderson  says :  **  1.  It  is  admitted 
there  is  some  balance  due  to  Thomas  Dalby, 
and  it  is  agreed  that  the  estate  is  to  be  sub- 
ject to  a  lien  for  that  balance.  But,  secondly, 
there  is  also  an  agreement  as  to  a  specific 
mode  of  ascertaining  that  balance  in  case  of 
dispute.  Now,  the  latter  has  failed  by  events 
over  which  the  parties  l^ave  no  control.  But 
it  seems  to  me,  notwithstanding  this,  the  for- 
mer part  remains  entire,  and  if  Mr.  Cheslyn 
has  admitted  that  there  is  a  balance  due,  and 
has  by  a  deed  executed  under  such  circum- 
stances as  that  it  ought  to  be  enforced,  agreed 
that  his  estate  should  be  subject  to  a  lien  for 
that  balance,  why  am  I  to  decree  a  reconvey- 
ance of  the  estate  without  compelling  him  to 
fulfill  that  part  of  the  agreement.'*  It  was 
accordingly  referred  to  a  master  to  state 
an  account  in  which  this  unascertained  bal- 
ance of  Mr.  Dalby's  debt  should  be  included. 

In  tbe  present  case  Mr.  Carroll  made  his 
agreement,  in  which  a  balance  unascertained 
was  admitted  to  be  due ;  the  land  was  to  stand 
in  part  payment  of  this  balance.  Mr.  Carroll 
died  before  arbitrators  could  be  appointed  to 
fix  the  sum  at  which  the  estate  should  be 
taken.    The  demurrer  admits  all  this. 

The  case  of  Dinham  v.  Bradford,  Law  Re- 
ports, 5  Chany  Appeals,  519,  is«another  case 
in  which  where  one  partner  was  in  a  Qertain 
event  to  take  the  partnership  assets  at  a  valu- 
ation to  be  ascertained  precisely  as  in  the  case 
before  us ;  Lord  Hatherly  said :  "  Here  is  a 
man  who  has  had  the  whole  benefit  of  the 
paatnership  in  respect  to  which  this  agreement 
performed  on  account  of  the  difiScnlty  which 
has  arisen.  *  *  ^  If  the  valuation  cannot 
be  made  moda  et  forma  the  court  will  substi- 
tute itself  for  t^e  arbitrators.  *' 

So  of  the  case  before  us.  Carroll  has  had 
all  the  benefit  of  the  agreement,  in  releasing 
property  from  liens,  in  paying  his  debt  by  his 
claims  on  others,  and  in  a  long  indulgence, 
and  now,  because  he  has  died  without  appoint- 
ing arbitrators,  his  heirs  say  this  part  of  the 
agreement  must  fail. 

We  think  on  the  whole  the  demurrer  should 
be  overruled,  and   defendants  put  to  their 
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inswer,  and  for  this  purpose  the  decree  of  the 
eoarl  below  is  reversed,  and  the  case  remanded 
tt>  it  for  fortlier  proceeding's. 


Imted  J^Mts  (|oitrt  of  ((Imms. 

Ftest  National  Bank  of  Greencastle  v. 
The  United  States. 

I.  When  the  Commissioner  of  Internal  Revenue, 
anderf  3220  of  the  Revised  Statutes,  mal^e^  nnd 
certifies  to  un  allowance  for  the  refund  of  taxt'S 
allegc^d  to  have  been  ille^lly  assessed  an  I  col- 
leeted,  the  liability  of  the  United  States  becomes 
Axed  and  eistablUhed;  and  the  allowance  cannot 
beset  aside  by  any  executive  officer  or  court,  ex> 
eep(  for  fraud,  mistake  or  Irregularity. 

1  An  action  on  such  certificate  of  allowance  may  be 
maintained  in  the  Court  of  Claims  without  proof 
of  the  orijf^nal  claim  on  which  It  was  founded. 

3.  The  sufficiency  of  the  evidence  before  the  Com- 
miaaioner  cannot,  be  questioned  or  reviewed  in 
this  court.  The  commissioner  is  the  sole  Judjie 
of  the  sufficiency  of  the  evidence  upon  which  he 
acts  in  such  cases. 

Richardson,  J.,  delivered  the  opinion  of  the 
ooort: 

Tliis  is  an  action  of  contract  upon  an  allow- 
ance in  writing,  made  and  certified  by  the 
Commissioner  of  Internal  Revenue,  for  the 
refnnd  and  payment  back  of  a  tax  illegally 
assessed  apon  and  paid  by  the  claimants. 
The  Commissioner  acted  under  the  following 
provisions  of  the  Revised  Statutes : 

"  Sec.  3220.  The  Commissioner  of  Internal 
Bevenne,  subject  to  regulations  prescribed  by 
the  Secretary  of  the  Treasury,  is  authorized, 
on  appeal  to  him  made,  to  remit,  refund,  and 
pay  back  all  taxes  erroneously  or  illegally  as- 
aened  or  collected,  all  penalties  collected  with- 
out aathority,  and  al)  taxes  that  appear  to  be 
onjnstly  assessed  or  excessive  in  amount,  or  in 
any  manner  wrongfully  collected.    *   *   *    " 

*"  Sec.  3228.  All  claims  for  the  refunding  of 
any  internal  tax  alleged  to  have  been  errone- 
ously or  ill^ally  assessed  or  collected,  or  of 
any  penalty  alleged  to  have  been  collected 
withcMit  aathority,  or  of  any  sum  alleged  to 
have  been  excessive  or  in  any  manner  wrong- 
fnlly  collected,  must  be  presented  to  the  Com- 
missioner of  Internal  Revenue  within  two  years 
next  after  the  cause  of  action  accrued.   *     " 

By  these  provisions  Congress  has  conferred 
npon  the  Commissioner  of  Internal  Revenue 
the  power  and  duty  of  passing  upon  the 
merits  and  determining  the  validity  of  all 
claims  for  refund  of  taxes  therein  specified. 
His  decisions  thereon  are  in  the  nature  of 
I  wards  made  by  arbitrators 

There  are  several  classes  of  cases  in  which 
like  jorisdiction  over  the  adjustment  of  de- 


\  mands  against  the  Government  is  intrusted 
by  law  to  certain  executive  officers.  We  have 
heretofore  had  occasion  to  consider  some  of 
those  cases,  and  have  held  that  until  the  dis- 
ignated  officer  had  exercised  his  power  and 
decided  in  favor  of  such  a  claim,  the  United 
States  are  not  liable  to  an  action  thereon. 
But  when  the  officer  who  is  clothed  with  that 
power  has  allowed  the  claim  and  made  his 
certificate  to  that  eflfect,  a  new  cause  of  action 
arises  by  implied  contract  or  statute  upon  that 
certificate,  into  which  the  original  demand  is 
merged,  and  may  be  prosecuted  to  judgment 
in  this  court,  if  for  want  of  an  appropriation 
or  other  cause  its  payment  is  refu.^ed  at  the 
Treasury.  These  views  have  been  sustained 
by  the  Supreme  Court.  Kaufman's  case,  11 
C.  Cls.  R.,  659,  affirmed  on  appeal,  96  U.  S., 
667;  Boughton's  case,  12  C.  Cls.  R.,  330; 
Campbell's  case,  12  C.  Cls.  R.,  470 ;  Bradley's 
case,  12  C.  Cls.  R.,  579 ;  De  Celis's  case,  13 
C.  Cls.  R.,  135 ;  McKnight's  case,  13  C.  Cls. 
R.,  308 ;  Woolner's  case,  14  C.  Cls.  R..  355  -, 
Ramsey's  case,  14  C.  Cls.  R.,  367. 

After  a  claimant  has  applied  to  the  Com- 
missioner for  the  refnnd  of  a  tax  alleged  to 
have  been  illegally  assessed  and  wrongfully 
paid,  it  is  for  him  to  lay  before  that  officer  all 
the  evidence  upon  which  he  relies  to  prove  the 
facts ;  and  it  then  becomes  the  duty  of  the 
Commissioner  to  weigh  the  evidence,  to  exer- 
cise his  best  and  impartial  judgment  npon  it, 
and  to  decide  whether  or  not  the  claim  shall 
be  allowed.  From  the  Commissioner's  de- 
cision there  is  no  appeal  to  any  other  execu- 
tive officer,  on  the  one  side  or  the  other.  If 
the  decision  is  against  the  claimant,  his  legal 
remedy  in  the  Treasury  Department  is  ex- 
hausted, and  he  must  submit  to  the  judgment 
as  a  final  disposition  of  his  claim,  unless  the 
claim  be  such  that  he  can  maintain  an  action 
npon  it  against  the  collector.  Rev.  Stat., 
§  629,  fourth  par. ;  §§  3226,  3227 ;  Cheatham 
et  al.  V.  United  States,  92  U.  S.  R.,  85.  If 
the  decision  is  in  his  favor,  and  the  Commis- 
sioner makes  and  certifies  to  an  allowance, 
the  liability  of  the  United  States  becomes 
fixed  and  the  claimant's  right  to  payment  es- 
tablished. He  is  not  required  to  follow  the 
certificate  through  all  the  ramifications  of  the 
Treasury  Department  and  to  prove  the  origi- 
nal  claim  anew,  before  all  or  any  of  the  offi- 
cers of  the  department  through  whom  the 
certificate  must  pass  in  the  process  of  ac* 
counting,  in  order  to  the  drawing  of  a  war- 
rant and  the  issuing  of  a  check  on  the  Treas- 
urer for  its  payment. 

The  statute  above  cited  authorizes  the  Com 
missioner  himself  to  refund  and  pay  back  all 
taxes  illegally  assessed  or  collected ;  and  were 
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it  not  for  the  fact  that  the  mouey  received  from 
internal  revenue  taxation  is  covered  into  the 
Treasury,  instead  of  being  passed  to  the 
credit  of  the  Commissioner,  he  might  pay  the 
allowances  made  by  him  directly  and  with- 
oat  certifying  them  to  the  accounting  officers. 
The  latter  course  is  made  necessary  by  the 
requirements  of  the  Constitution  and  laws 
relating  to  the  drawing  of  money  from  the 
public  Treasury.  McKnight's  case,  13  C. 
Cls.  R.,  292. 

The  First  Comptroller  or  the  Secretary  of 
the  Treasury  may  refuse  to  sign  a  warrant 
when  no  appropriation  is  made  by  Congress, 
since  that  is  within  their  constitutional  and 
statute  authority  and  duty.  Such  action, 
however,  would  not  affect  the  merits  of  the 
allowance,  and  the  claimant's  right  to  pay- 
ment would  still  remain,  although  he  would 
be  compelled  to  seek  an  appropriation  from 
Congress  or  the  judgment  of  this  court  in 
order  to  obtain  the  money  found  to  be  due 
him.  Con.,  art.  I,  §  9 ;  Rev.  Stats.,  §§  248, 
269 ;  Collin's  case,  decided  at  this  term,  16 
C.  Cls.  R., — .  Neither  of  those  officers  has 
authority  to  review  the  evidence  upon  which 
the  Commissioner  acted  in  making  such  al- 
lowances, nor  to  overrule  his  findings  in  mat- 
ters which  the  law  intrusts  to  his  individual 
Judgment. 

Nor  is  the  claimant  required  to  re-establish 
his  original  claim  in  this  court  when  suit  is 
brought  upon  the  Commissioner's  allowance. 
He  may  rest  his  case  upon  the  certificate  of 
the  Commissioner  until  it  is  impeached. 

In  Kaufman! s  case,  which  was  an  action  in 
this  court  upon  an  allowance  made  by  the  Com- 
missioner of  Internal  Revenue  for  a  special- 
tax  stamp  returned,  the  Chief  Justice  of  the 
Supreme  Court,  in  the  opinion  delivered  by 
him  affirming  on  appeal  the  judgment  of  this 
court,  said : 

"  It  is  now  insisted  that  the  finding  of  an 
allowance  by  the  Commissioner  is  not  enough 
and  that  the  court  should  have  gone  behind 
the  allowance  and  found  the  facts  in  respect 
to  the  original  claim.  Such,  we  think,  is  not 
the  law.  To  say  the  least,  the  allowance  of  a 
claim  under  this  statute  is  equivalent  to  an 
account  stated  between  private  parties,  which 
is  good  until  impeached  for  fraud  or  mistake. 
It  is  not  the  allowance  of  an  ordinary  claim 
against  the  Grovernraent  by  an  ordinary  ac- 
counting officer,  but  the  adjudication  by  the 
first  tribunal  to  which  the  matter  must  by  law 
bo  submitted.  Until  so  submitted,  and  until 
so  adjudicated,  there  is  not  even  a  prima  facie 
liability  of  the  Grovemment;  but  when  sub- 
mitted, and  when  allowed  upon  the  adjudica- 
tion, the  liability  is  complete  until  in  some, 


appropriate  form  it  is  impeached.  When, 
therefore,  the  court  found  the  adjudication 
against  the  Government,  without  impeach- 
ment, the  liability  to  pay  was  established. 
We  do  not  decide  that  in  the  Court  of  Claims 
the  adjudication  of  the  Commissioner  may  not 
be  impeached,  but  we  do  decide  that  until  im- 
peached it  is  binding,  and  that  the  affirmative 
of  the  impeachment  is  upon  the  Government. 
96  U.  S.,  570." 

There  is  no  doubt  that  an  allowance  by  the 
Commissioner  may  be  impeached  anywhere  for 
fraud,  for  that  avoids  all  contracts  into  whicti 
it  enters  as  against  the  party  defrauded ;  or 
for  want  of  jurisdiction  ;  or  for  a  mistake  ap- 
parent upon  the  certificate  of  allowance ;  or 
generally  for  such  other  irregularities  in  the 
proceedings  as  would  avoid  an  award  made 
by  arbitrators  so  far  as  the  proceedings 
are  similar ;  but  not  for  what  might  seem  to 
others  to  be  a  mere  mistake  of  judgment  in 
the  weighing  and  giving  force  and  effect  to 
evidence. 

In  the  present  case  the  only  attempt  on  the 
part  of  the  defendants  to  impeach  the  Com- 
missioner's allowance  is  an  effort  to  show  that 
the  original  claim  was  not  presented  to  him 
within  two  years  after  it  accrued,  as  required 
by  the  statute  and  by  the  regulations  pre- 
scribed by  the  Secretary  of  the  Treasur3'. 
That  was  one  of  the  facts  in  the  case  which 
the  Commissioner  was  to  determine.  The 
statute  requires  no  specified  form  of  applica- 
tion or  presentation  of  a  claim.  An  informal 
appeal  to  the  Commissioner,  which  is  satis- 
factory to  him  and  is  accepted  as  such,  is  a 
sufficient  presentation  of  a  claim  to  lay  the 
foundation  of  a  more  formal  application  to  be 
made  in  conformity  to  the  regulation,  when 
required  by  the  Commissioner,  as  was  done 
in  the  present  case.  14  Opin.  Atty.  Gen., 
615.  There  was  some  evidence  before  him 
that  the  claimant's  application  was  made 
within  the  time  required.  At  the  time  of  the 
payment  of  this  tax  the  claimant  entered  a 
protest  against  its  legality.  A  protest  has 
never  been  held  by  thie  Commissioner  of  In- 
ternal Revenue  to  be  necessary  as  a  condition 
precedent  to  the  right  of  a  claimant  to  appeal 
to  him  and  to  obtain  a  refund  of  taxes  ille- 
gally assessed  and  collected.  If  this  protest 
was  in  writing  and  was  forwarded  to  the  Com- 
missioner, he  may  have  found  from  its  lan- 
guage that  it  was  made  as,  and  was  sufficient 
for,  a  primary  application  or  presentation  of 
a  claim  for  refund.  There  was  an  affidavit, 
also,  of  an  internal  revenue  agent  that  within 
the  two  years'  limitation  the  claimant's  cashier 
did  make,  sign  and  swear  before  him  to  a  for- 
mal application  whi^b  be,  then  an  assistant 
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assessor,  forwarded  to  the  Internal  Bevenoe 
Burean  through  the  proper  channel,  and  this 
was  supported  by  the  affidavit  of  the  cashier. 
What  evidence  there  was  before  him  as  to 
whether  or  not  it  reached  his  office  in  due 
time  or  what  other  evidence  he  might  have 
acted  upon  does  not  appear.  The  Commis- 
sioner allowed  the  claim,  coming  to  the  con- 
clusion that  it  was  presented  within  the  time 
required,  and  we  are  not  prepared  to  say  that 
we  should  come  to  a  different  determination 
if  it  were  within  our  jurisdiction  to  review 
his  action  on  that  evidence-  We  hold,  how- 
ever, that  the  Commissioner's  decision  on  that 
point  upon  evidence  before  him,  in  the  absence 
of  fraud  or  irregularity,  was  conclusive  and 
cannot  be  set  aside  in  this  court.  Woolner's 
case,  IZ  C.  Cls.  R.,  855. 

The  judgment  of  the  court  is  that  the  claim- 
ant recover. 


AMraets  of  U.  S.  Siprene  Coirt  Decisions. 


pel  the  lower  court  to  grant  an  appeal  and  by  its 
refusal  the  present  case  arose. 


The  appeal  of  Frank  J.  Bowman,  the  dis- 
barred St4  Louis  lawyer,  fVom  the  Supreme 
Court  of  Missouri,  was,  April  12,  186iO,  dis- 
missed by  the  United  States  Supreme  Court, 
in  an  opinion  delivered  by  Mr.  Justice  Brad* 
ley.  The  point  in  the  appeal  was,  that  the 
law  of  Missouri  establishing  the  Court  of  Ap- 
peals was  in  conflict  with  the  Fourteenth 
Amendment  to  the  Constitution,  in  that  it 
denies  to  citizens  of  St.  Louis  and  three  other 
counties  the  right  of  appeal  to  the  Supreme 
Court  of  the  State.  The  court  held,  that  if 
Uiat  view  is  correct  all  limit  to  Jurisdiction 
would  be  invalidated,  and  a  |5  suitor  could 
insist  on  appeal  equally  with  one  for  $5,000,  the 
UDOunt  required  by  existing  laws.  The  Four- 
teenth Amendment  was  never  intended  to  pre- 
vent a  State  from  arranging  the  Jurisdiction 
of  its  courts  at  its  discretion,  so  long  as 
it  does  not  deny  to  certain  persons  in  the 
same  jurisdiction  equal  rights  with  others. 

The  charges  on  which  Bowman  was  disbar- 
red by  the  St.  Louis  circuit  court  were  eighteen 
in  number,  and  principally  related  to  his 
having  taken  large  fees  from  State  insurance 
companies  while  acting^in  the  capacity  of  at- 
torney for  the  insurance  department  of  the 
State.  He  was  also  charged  with  taking 
bribes  ftom  defendants  in  criminal  actions  by 
the  State  while  he  was  State's  attorney,  etc. 
He  was  convicted  on  thirteen  of  these  charges 
and  sentenced  to  disbarment  and  to  pay  costs. 
An  appeal  was  taken  to  the  court  of  appeals 
which  affirmed  the  decision,  and  from  this 
court  there  was  no  further  appeal.  The  Su- 
preme court  of  the  State  was  applied  to  to  com- 


Ie«  €7*ntr»ei  Cium— €ta«<*ks  and  Credits. 

The  case  of  J.  W.  Parrish  &  Co.  v.  the  United 
States,  on  appeal  from  the  Court  of  Claims, 
was  decided  in  the  United  States  Supreme 
Court,  April  12,  1880,  in  an  opinion  by  Mr. 
Justice  Miller,  reversing  the  judgment  below 
and  remanding  the  case  for  further  pro- 
ceedings. .The  appellants  contracted  in  1863 
to  supply  ice  for  the  army,  at  prices  ranging 
from  |16  to  |25  per  ton,  according  to  port  of 
delivery.  J.  B.  Brown,  assistant  surgeon-gen- 
eral at  St.  Louis,  ordered,  on  the  strength  of 
this  contract,  30,000  tons  of  ice,  amounting, 
according  to  contract,  to  $480,000.  Of  this 
12,768  tons  were  delivered,  and  subsequently 
paid  for,  but  as  soon  as  the  surgeon-general 
at  Washington  heard  of  the  order  he  suspen- 
ded it  and  no  more  ice  was,  in  point  of  fact, 
delivered.  Parrish,  however,  went  on  buying 
in  expectation  of  further  orders,  and  lost  of 
one  lot  10,000  tons  by  melting  in  the  store- 
house. The  Court  of  Claims  gave  judgment 
against  Parrish,  who  claimed  $250,000,  on  the 
ground  that  the  assistant  surgeon-general  had 
no  right  to  give  the  order.  The  court  held 
that  the  order  was  valid  till  suspended,  and 
that  the  contractor  must  be  reimbursed  for 
the  ice  he  had  bought  to  deliver  under  it,  and 
all  his  expenses. 


A  I<l«ii  for  Jimmrlj  a  Million  of  Bollam  on  ili«  Mis- 
iioarl  PmcUte  Railroad  €aai|i>Mjr. 

The  case  of  George  E.  Eetchum,  James 
Seligman  and  other  directors  of  the  Missouri 
Pacific  Railroad  Co.  against  the  county  of  St. 
Louis,  appeal  from  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Missouri, 
was  decided  .in  the  United  States  Supreme 
Court  in  an  opinion  delivered  by  Mr.  Justice 
Harlan,  April  12,  1880,  affirming  the  decision 
below.  The  act  of  the  general  assembly  of 
Missouri,  January  7,  1865,  by  authority  of 
which  the  county  issued  bonds  amounting  to 
the  sum  of  $700,000,  and  loaned  them  to  the 
company,  was  construed  and  held  to  have 
created,  when  accepted  by  both  parties,  an 
equitable  lien  or  charge  in  favor  of  the  county 
upon  the  earnings  of  the  railroad,  to  the  ex- 
tent necessary  to  meet  the  interest  upon  the 
bonds  as  it  matures,  such  payments  and  lien 
continuing  until  the  bonds  were  paid.  This 
equitable  lien  exists  and  is  enforceable  against 
the  funds  in  the  hands  of  the  receiver,  the  pur- 
chaser, under  the  recent  decree  of  foreclosure, 
or  whoever  may  have  custody  of  its  earnings, 
or  hold  the  road.  Justices  Strong  and  Brad- 
ley dissented  from  the  decision. 
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A  CASE  has  just  been  decided  before  Appeal 
Court  at  Metz,  which  shows  liow  a  lady's  age 
is  a  matter  entirely  within  her  own  control. 
Fraulein  Catherine  Mahl  was  engaged  to  a 
desirable  partner,  to  whom  she  had  impru- 
dently declared  her  age  at  six  years  less  than 
it  really  was.  As  soon  as  the  moment  arrived 
for  producing  the  certificate  of  birth,  she  was 
aware  that  her  little  deception  would  be  dis- 
covered, and  she  feared  that  the  match  would 
be  broken  off.  She,  therefore,  took  the  liberty 
of  altering  the  official  document,  so  as  to  make 
it  correspond  with  the  statement  she  had  al- 
ready made.  The  ceremony  took  place,  and 
the  husband  was  duly  united  to  a  lady  whom 
he  believed  to  be  quite  a  jeune  ingenue.  Un- 
fortunately, the  certificate,  in  passing  through 
some  office,  happened  to  be  minutely  ex- 
amined by  one  of  the  clerks.  The  bride  was 
charged  with  the  offence  of  falsifying  a  pub- 
lic document,  and  condemned  to  spend,  if 
not  her  honeymoon,  at  least  three  of  the  first 
months  of  her  married  life  in  prison.  She 
had  the  courage  to  appeal  from  the  sentence, 
and  cause  the  case  to  be  argued  out  before 
the  court  at  Metz,  which  reversed  the  decision 
of  the  inferior  tribunal,  and  acquitted  the  lady 
on  the  ground  that  she  did  not  intend  to  com- 
mit an  illegal  act,  but  had  been  actuated  only 
by  "female  vanity." — Irish  Law  Times^ 
March  6,  1880. 


BTOTES  OF  RKOEW T  DECMIOBTS 

Order  of  arrest :  Fraud  in  contracting  debt. 
— ^Where  an  order  of  arrest  is  based  upon  the 
fact  that  the  defendant  has  been  guilty  of  fraud 
in  contracting  or  incurring  a  liability,  the 
complaint  must  also  allege  such  fraud,  and  if 
such  fraud  on  the  part  of  the  defendatit  in 
contracting  or  incurring  the  liability  is  not  so 
alleged  in  the  complaint  the  order  of  arrest 
must  be  vacated. 

The  fact  that  the  code  did  not  require  that 
the  complaint  should  show  that  the  defendant 
had  been  guilty  of  fraud  in  contracting  or  in- 
curring a  liability  when  the  order  of  arrest 
was  obtained,  is  unimportant,  as  the  defend- 
ant's rights  depend  upon  the  legal  status  when 
the  hand  of  the  law  was  laid  upon  him,  and 
at  that  time  the  code  had  been  amended,  re- 
quiring such  allegations  to  be  in  the  com- 
plaint. 

An  aflSdavit  is  insnfllicient  to  sustain  an  or- 
der of  arrest,  on  the  ground  that  the  defend- 
ant has  been  guilty  of  fraud  in  contracting 
the  debt,  which  merely  alleges  with  respect 
to  the  falsity  of  the  representations,  that  de- 
ponent learned  they  were  not  true,  without 
giving  his  informant's  nftTQC^  op  any  reason 


why  his  informant's  afl9davit  was  not  obtained. 
[Asher  Uecht  v.  Silvain  Levy.  N.  Y.  Sup. 
Ct.  Gen.  Term.  F\TBtDept.]—N.  Y.  Weekly 
Digest,  March  5,  1880. 

Order  of  arrest, — In  actions  where  the 
plaintiff  has  the  right  to  arrest  the  defendant 
by  reason  of  the  nature  of  the  action,  no  or- 
der of  arrest  need  be  obtained  preliminarily  in 
order  to  autllorize  an  execution  against  the 
person  of  the  plaintiff  to  enforce  the  judg- 
ment in  the  action,  where  defendant  prevails. 
The  fact  that  the  defendant  is  a  corporation, 
and  therefore  incapable  of  being  arrested,  is 
an  immaterial  circumstance,  inasmuch  as  the 
plaintifiTs  right  to  arrest  the  defendant  de- 
pends upon  the  nature  of  the  action  entirel}', 
and  not  upon  whether  the  defendant  is  a  cor- 
poration or  natural  person.  [Catlin  et  al.,  v. 
The  Adirondack  Company.  N.  Y.  Sup.  Ct. 
Gren.  Term.    First  Dept] 

Criminal  procedure:  Grand  jury;  death  of 
juror. — An  indictment  cannot  be  set  aside  on 
the  ground  that  the  grand  jury  was  not  prop- 
erly selected,  summoned  or  impaneled.  2. 
The  death  of  a  grand  juror  does  not  dissolve 
the  grand  jury,  notwithstanding  the  statute 
fixes  the  number  of  the  jury  in  the  first  in- 
stance. An  indictment  found  by  twelve  of 
the  jurors  is  good,  although  there  be  less  than 
nineteen  grand  jurors  at  the  time  of  finding 
an  indictment.  Judgment  affirmed.  [People 
V.  Hunter.  Sup.  Ct.  of  Cal.,  Dec.  Term,  1879]. 

1.  Partnership:  Debts;  note  for  money 
loaned  partner ;  individual  note  of  partner, — 
The  taking  of  the  individual  note  of  a  part- 
ner, for  money  loaned  the  firm  through  him, 
is  competent  to  show  that  the  loan  was  in  fact 
not  made  to  the  firm,  but  it  is  not  conclusive 
of  the  fact. 

2.  Ibid,:  Debt ;  payment ;  individual  vote  of 
partner. — The  taking  of  the  individual  note  of 
one  member  of  a  firm  is  not  a  payment  of  the 
firm  debt,  unless  it  be  affirmatively  shown 
that  the  note  was  taken  in  payment  of  such 
debt.  [Hoefiinger  v.  Wells,  -gup.  Ct.  of  Wis. 
Nov.  28,  1878.] 


At  the  audit  of  an  administratrix's  account 
A  was  allowed  a  certain  claim ;  his  claim  was 
attached  in  the  hands  of  the  administratrix, 
and  the  attaching  creditors  were  allowed  their 
claims ;  subsequently,  upon  an  order  on  the 
administratrix  to  pay  over  to  the  attaching 
creditors,  she  answered  that,  about  the  time 
the  attachments  were  served  on  her,  A  had 
claimed  his  $800  exemption  out  of  the  funds 
in  her  hands.  Held,  to  be  insufficient. 
Weekly  Notes  of  Cases,  March  18,  1880. 
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Furuisheil  by  V^illis  Dbukhond,  Jr. 


!<■■<  CIrsni  KiillroMl»— D«TlaUoo  In  Cioostrne* 

1.  When  tfae  route  or  line  of  a  proposed  land  mnt 
road  has  been  definitely  fixed  and  a  map  of  the 
location  filed  in  the  proper  office^,  and  the  limits 
of  the  grant  have  been  laid  down  thereon,  the 
grant,  previously  a  float,  has  acquired  precision 
and  attached  to  particular  lands  so  as  to  vest  a 
title  thereto  in  the  grantee,  and  the  deflection 
of  the  line  of  construction  from  such  located 
line  will  not  have  the  effect  to  draw  the  grant 
from  the  original  line  and  allow  its  adjustment 
by  new  limits  along  the  constructed  road. 

2.  When  a  map  of  constructed  road  shows  a  devia- 
tion from  the  original  line  of  definite  location, 
it  beeonres  a  question  wliether  such  departure 
amounts  in  fact  to  a  new  and  original  location 
such  as  to  destroy  the  identity  of  the  road  and 
bar  the  right  of  the  grantee  to  patents  for  the 
lands,  or  whether  the  substantial  identity  is  pre- 
served and  the  deviation  amounts  to  nothing 
more  than  a  mere  cSorrection  of  the  line  for  con- 
struction purposes. 

3.  If  such  deviation  be  required  by  engineering 
necessities,  to  obviate  great  practical  difliculties 
and  avoid  exaggerated  expense,  or  to  remedy 

.  defects  in  the  original,  location  the  identity  is 
not  destroyed  and  the  grantee  is  entitled  to  re- 
ceive patents. 

4.  The  determination  of  each  case  must  rest  upon 
its  own  merits,  no  fixed  and  certain  limit  being 
possible,  and  the  Secretary  of  the  Interior  must 
use  his  own  discretion  in  the  examination  of  the 
question  when  presented  for  final  adjudication 
to  his  Department. 

5.  In  the  case  of  the  road  under  consideration,  the 
deviation  being  sufficiently  explained,  the  State 
adjudged  is  entitled  to  patents  for  the  granted 
lands. 

Dbpabtmbntof  thb  Interior, 

Washington,  April  9, 1880. 

Sib  :  By  your  letter  of  December  19,  1879, 
attention  was  directed  to  the  fact  that  the 
constracted  road  of  the  Chicago,  Milwaukee 
and  Saint  Paal  Railway  Company,  from  Al- 
gpna  westward  to  Sheldon,  in  tlie  State  of 
rowa»  was  not  built  upon  the  line  of  definite 
location  filed  in  this  Department  in  1869,  un- 
der the  grant  of  May  12,  1864,  made  to  the 
State  in  favor  of  the  McGregor  Western  Rail- 
road Company.  Stats.  18,  p.  72.  On  the 
19th  of  Jannary,  yon  made  further  report  stat- 
ing additional  facts  relative  to  the  subject- 
matter. 

These  reports  were  laid  before  the  honor- 
able Attomey-Greneral  of  the  United  States, 
by  my  letters  of  the  7th  and  20th  of  January 
last,  with  a  request  for  an  opinion  upon  two 
points  necessary  to  be  determined  before  tak- 
ing farther  action  in  pursuance  of  my  decis- 
ion of  August  18,  1879,  touching  the  rights  of 


the  respective  companies,  and  of  the  State  of 
Iowa  under  the  said  grant. 

The  inquiries  presented  were  in  substance 
as  follows : 

1.  Whether  or  not  the  change  of  location, 
by  the  construction  of  the  road  upon  a  differ- 
ent line,  had  the  effect  to  float  the  grant  to 
the  new  line,  and  to  require  an  adjustment 
within  newly  ascertained  limits. 

2.  If  not,  is  the  Department  justified  in 
treating  the  construction  upon  the  finally 
adopted  line,  as  a  substantial  compliance  with 
Ihe  terms  of  the  granting  act,  and  issuing  pat* 
ents  to  the  State  for  the  lands  along  the  line 
of  original  location. 

After  full  consideration  the  Attorney-Gen- 
eral rendered  his  opinion  on  the  2d  of  Febru- 
ary la3t,  a  copy  of  which  I  herewith  enclose 
for  your  files. 

He  holds  that  the  effect  of  the  original  lo- 
csttion  "when  made,  was  to  give  precision  to 
the  grant  to  the  State,  and  to  define  the  limits 
within  wliich  tlie  lands  granted  could  be  at 
once  ascertained  by  the  public  surveys ;"  that 
**  the  grant  lost  its  character  of  a  float  by  the 
definite  location,**  and  it  must  be  adjusted  ac- 
cordingly. 

Upon  the  second  point  his  opinion  is  to  the 
effect  that  an  unauthorized  or  unwarranted  de- 
parture in  construction,  from  the  definitelyloca- 
ted  line,  would  destroy  the  indentity  of  the 
road,  and  render  it  impossible  to  recognize 
any  right,  based  upon  such  unwarranted  con- 
struction, to  patents  for  the  granted  lands ;  that 
slight  deviations,  if  required  by  engineering 
necessities  to  obviate  great  practical  diflScul- 
ties,  and  avoid  exaggerated  expense,  or  to 
remedy  defects  in  the  original  location,  ought 
not  to  be  considered  sufficiently  material  to 
prevent  a  recognition  of  the  road,  if  construc- 
ted substantially  in  compliance  with  law ;  but 
that  in  judging  of  such  matters  the  Secretary 
of  the  Interior,  must  exercise  his  own  discre- 
tion— no  certain  and  fixed  limit  being  possible- 
and  each  case  must  necessarily  rest  upon  its 
own  merits  as  presented  for  final  adjudication 
to  this  Department. 

Concurring  in  these  views  of  the  law  it  be- 
comes my  duty  to  consider  the  case  in  hand, 
and  determine  whether  or  not  the  deviations 
from  the  original  line  should  have  the  effect 
to  defeat  the  issue  of  patents. 

I  am  in  receipt,  by  letter  of  the  2d  instant, 
fh>m  John  W.  Carey,  Esq.,  general  solicitor  of 
the  company,  of  two  affidavits,  made  respective- 
ly, one  by  D.  C.  Shepard,  who,  as  chief  en- 
gineer of  the  McGregor  and  Sioux  City  Rail- 
road Company,  made  the  original  definite  lo- 
cation in  1868,  and  also  located  the  line  of 
constructed  road ;  the  other  by  Don  J.  Whit- 
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temore,  chief  engineer  of  the  Chicago,  Milwau- 
kee, and  Saint  Paul  Railway  Company,  who, 
as  each  officer  adopted  and  approved  the  line 
of  said  location,  only  changing  the  same  to  a 
very  slight  extent  at  two  specified  points. 

These  affidavits  explain  the  particular 
reasons  for  the  adoption  of  a  line  of  construc- 
tion, deflecting  at  various  points  from  the 
definite  location,  and  are  to  the  effect:  That 
the  line  surveyed  in  1868,  upon  an  imperative 
demand  of  your  office  for  the  immediate  filing 
of  the  map,  was  hastily  run  in  the  winter 
season  for  the  purpose  of  effecting  a  connection 
with  the  Sioux  City  and  Saint  Paul  railroad, 
the  line  of  which  had  been  carried  several 
miles  to  the  north  and  west  of  the  route 
originally  supposed  to  have  been  fixed  by  that 
company;  that  in  the  haste,  and  with  the 
ground  covered  with  snow,  it  was  impossible 
to  select  the  best  and  most  practicable  route, 
but  that  the  location  was  intended  to  give  the 
general  line,  subject  to  such  immaterial 
changes  as  might  be  found  necessary  in  the 
construction  of  the  road ;  that  the  surveying 
party  failed  to  understand  and  follow  the 
direction  given  by  the  chief  engineer,  and 
made  a  mistake  in  locating  a  portion  of  the 
line,  so  that  a  subsequent  correction  became 
necessary  to  secure  a  proper  connection  with 
the  Sioux  City  and  Saint  Paul  road ;  that  the 
crossing  of  the  east  fork  of  the  Des  Moines 
river  has  been  made  at  the  only  feasible  point 
within  four  or  five  miles  on  either  side  north 
or  south ;  that  the  line  is  deflected  soutji  from 
such  crossing  to  avoid  a  high  hill,  and  at  a 
point  ten  miles  west  from  Algona,  bears  still 
further  south  to  avoid  a  long  elevated  ridge 
extending  several  miles  to  the  northward,  and 
from  that  point  westward  to  Sheldon  runs  on 
the  most  direct,  practicable  and  feasible  route ; 
that  for  the  whole  distance  from  Algona  to 
Sheldon  the  road  does  not  at  any  point  deviate 
more  than  two  miles  from  a  direct  straight 
line,  and  connects,  with  the  Sioux  City  and 
Saint  Paul  road  at  the  most  southerly  point 
ix)ssible  in  O'Hrien  county,  the  whole  line  be- 
ing within  an  average  distance  of  nine  miles 
from  the  *48d  parallel  of  north  latitude ;  the 
act  of  1864  requiring  such  intersection  to  be 
made  in  O'Brien  county,  and  the  line  to  be 
run  in  a  westerly  direction,  by  the  most 
practicabte  route  on  or  near  the  said  43d  par* 
allel.  The  aflldavits  of  these  engineers  al- 
lege that  the  route  as  constructed  is  in  fact 
the  most  practicable  one  that  could  have  been 
adopted ;  that  it  is  shorter  by  several  miles 
than  any  other,  and  that,  on  account  of  undue 
expense,  both  in  construction  and  operation, 
adherence  to  the  line  of  definite  location 
would  have  been  injurious  to  the  company. 


and  the  greater  length  of  road  and  frequent 
curves  would  have  been  detrimental  alike  to 
the  company,  to  the  community  through 
which  the  line  passes,  and  to  the  "United 
States. 

So  far  as  the  records  of  the  Department  are 
referred  to,  I  find  that  they  corroborate  the 
statements  presented  by  the  company.  The 
greatest  deviation  from  the  original  line  is 
about  five  miles,  and  occurs  at  a  point  where 
in  leaving  the  old  projected  line  of  1864,  on 
the  east  line  of  Clay  county,  as  required  by 
yqur  office,  the  survey  of  1868,  strikes  north- 
ward to  form  a  line  of  connection  with  the 
changed  location  of  the  Sioux  City  and  Saint 
Paul  road.  This  sharp  angle  is  avoided  in 
construction  by  taking  a  point  of  departure 
far  to  the  eastward  and  running  a  nearly 
straight  line  directly  toward  the  terminal  point, 
cutting  off  the  angle,  and  reaching  a  line  of 
settled  towns,  of  importance  to  the  commercial 
interests  of  the  road  and  the  people  of  the 
neighborhood.  The  next  important  variation 
is  made  at  a  point  on  the  wes£  line  of  range 
38,  where  the  deflection  northward  occurs, 
which  is  explained  by  the  mistake  of  the  sur- 
veying party  in  striking  the  west  line  of  Clay 
county  too  far  to  the  south,  as  alleged  in  the 
aflSdavit  of  Engineer  Shepard. 

The  deviation  at  this  point  is  a  little  less 
than  three  miles,  and  the  construction,  as  in 
the  other  case,  cuts  off  an  objectionable  angle 
in  the  line  of  definite  location.  The  deviation 
of  about  two  miles  in  width  from  the  west  line 
of  range  39  to  Sheldon  avoids  a  similar  angle 
on  the  north,  continues  the  straight  and  di- 
rect course  of  the  road,  and  carries  it  nearer 
to  the  43d  parallel  as  recited  in  the  affidavits ; 
thus  more  nearly  complying  with  the  terms  of 
the  granting  act. 

Upon  the  whole  case,  in  view  of  all  the  cir- 
cumstances, and  of  the  explanations  presented 
in  behalf  of  the  company,  I  am  of  the  opinion 
that  the  identity  of  the  road  is  not  destroyed 
by  the  deviations  in  construction  from  the 
original  line,  and  that  the  State  is  entitled  to 
have  patents  for  the  granted  lands. 

The  papers  are  forwarded  for  your  appropri- 
ate action  in  accordance  with  this  decision. 
Very  respectftilly, 

C.  ScHUKz,  Secretary. 
The  CommWofthe  General  Land  Office. 


The  population  of  our  globe,  estimated  at 
1,300,000,000,  is  ruled  by  twelve  emperors, 
twenty-five  kings,  forty-seven  princes,  seven- 
teen sultans,  twelve  khans,  six  grand  dukes, 
six  dukes,  one  vice-king,  one  nisam,  one  radis, 
one  imam,  one  bey  and  twenty-e^ht  presi- 
^dents,  besides  many  chiefs  of  wild  tribes. 
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Monday,  April  5,  1880. 

No.  207.  Wniiam  Giinton  et  al.,  appellants,  v. 
Ann  C.  Carroll  et  al.;  appeal  from  the  Supreme 
Court  of  the  District  of  Columbia;  decree  reversed 
with  costs,  and  cau.-e  remanded  for  further  pro- 
cee<lin^8  in  conformity  with  the  opinion  of  this 
court.    Opinion  by  Mr.  Juf^tice  Miller. 

No.  210.  Alexander  6.  Bowdltch,  assi^ee,  etc., 
plaintltr  In  error,  v.  The  City  of  Boston;  in  error  to 
the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  MaFsachusetrs;  jud^^ent  affirmed  with 
costs.    Opinion  by  Mr.  Justice  Swayne. 

No.  212.  The  steamboat  May  Flower,  etc.,  appel- 
lant, V.  the  steamboat  Sabine,  etc.;  appeal  from  the 
Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana;  decree  affirmed  with  costs.  Opinion 
by  Mr.  Justice  CllfTord. 

No.  278.  The  Merchant's  National  Bank  of  Little 
Rock,  plaintiff  in  error,  v.  the  United  States;  In 
error  to  the  Circuit  Court  of  the  United  SUtes 
for  the  Eastern  District  of  Arkansas;  Uidfifment 
affirmed.      Opinion  by  Mr.  Chief  Justice   Walte. 

No.  222.  Henry  M.  Rice  and  wife,  appellants, 
V.  J.  Edwards,  trustee;  appeal  from  Circuit  Court 
for  District  of  Missouri;  decree  affirmed  with 
costs  and  interest.  Opinion  by  Mr.  Chief  Justice 
Walte. 

No.  225.  Dallas  county,  plaintiff  In  error,  v.  A. 
Huidekoper,  In  error  to  Circuit  Court  of  the  United 
Sfatc«  for  Western  District  of  Missouri ;  Judgment 
affirmed  with  co8t»  and  Interest.  Opinion  by  Mr. 
Ciiief  Justice  Walto. 

No.  224.  Dallas  county,  appellant,  v.  Alfred 
Huidekoper. 

No.  226.  Dallas  county,  appellant,  v.  William  H. 
Davol;  appeals  from  Circuit  Court  of  the  United 
States  for  Western  District  of  Missouri;  decrees  af- 
firmed with  costs.  Opinion  by  Mr.  Chief  Justice 
Walte. 

Nos.  169  and  160.  Frank  Shaw  and  D.  S.  Green- 
ou^h,  jr.,  appellants,  v.  Little  Rock  &  Fort  Smith 
R-iilroad  Co.  et  al.;  appeals  from  the  Circuit  Court 
of  the  United  States  for  Eastern  District  of  Ar- 
kansas; decrees  affirmed  with  costs.  Opinion  by' 
Mr.  Chief  Justice  Walte. 

No.  215.  The  United  States,  appellants,  v.  J. 
Murray;  appeal  from  Court  of  Claims:  Judgment 
reversed  and  cause  remanded  with  directions  to 
dismiss  the  petition.  Opinion  by  Mr.  Chief  Justice 
Walte. 

No.  221.  D.  S.  Cage  and  wife,  appellants,  v. 
Albert  G.  Nalle;  appeal  from  the  Circuit  Court  of 
United  States  for  District  of  Louisiana;  decree  af- 
firmed with  costs.  Announced  by  Mr.  Chief  Jus- 
tice Walte. 

No.  252.  TtKimas  Branch  et  al.,  appellants,  v. 
the  United  States;  appeal  from  the  Court  of  Claims; 
Judgment  affirmed.  Opinion  by  Mr.  Chief  Justice 
Walte. 

No.  219.  The  Grand  Trunk  Railway  Co.,  of  Can- 
ada, plaintiff  in  error  ,▼.  Nathan  Walker;  in  error  to 
X)lrcult  Court  of  United  States  for  the  District  of 
Maine;  J udgmentr  affirmed  with  costs  and  interest. 
Opinion  by  Mr.  Chief  Justice  Walte. 

No.  281.  George  B.  Johnson,  plaintiff  In  error,  v. 
the  State,  e^  rel.  Allen  James,  auditor;  In  error 
to  Sopreiae  Court  of  Louisiana;  judgment  affirmed 


with   costs.     Announced   by  Mr.  Chief  Justice 
Waite. 

No.  223.  William  H.  Burr,  appellant,  v.  John 
G.  Myers;  appeal  from  the  Supreme  Court  of  the 
District  of  Columbia;  appeal  dismissed,  each  party 
to  pay  their  own  costs.  Opinion  by  Mr.  Chief  Jus- 
tice Waite. 

Mr.  Chief  Justice  Walte  announced  to  the  bar 
that  the  court  will  adjourn  for  the  term  on  Mon- 
day, May  10,  No  cases  will  be  called  for  argument 
after  Friday,  April  30. 

Monday,  April  12, 1880 

No.  162.  George  E.  Ketch um  et  al.,  appellants, 
V.  the  County  of  St.  Louis,  Intcrvenor;  appeal  from 
Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri;  decree  affirmed  with  costs. » 
Ophiion  by  Mr.  Justice  HArlan;  dissenting.  Justices 
Bradley  and  Strong. 

No.  904J.  Frank  J.  Bowman,  plaintiff  In  error, 
V.  Edward  A.  Lewis  et  al.;  in  error  to  the  Supreme 
Court  of  Missouri;  Judgment  affirmed  with  costs. 
Opinion  by  Mr.  Justice  Bradley. 

No.  191.  Frank  F.  Cnse,  receiver,  etc.,  appellant, 
V.  The  New  Orleans  &  Crtrrollton  Railroad  Co.  et 
al.;  appeal  from  the  Circtiit  Court  of  the  United 
States  for  District  of  Louisiana;  decree  adirmed  with 
costs.    Opinion  by  Mr.  Justice  Strong. 

No.  112.  The  Amoskcag  Manufacturing  Co.,  ap- 
pellant, V.  David  Trainer  et  al.;  appeal  from  the 
Circuit  Court  of  the  United  States  tor  E.i-tern  Dis- 
trict of  Pennsylvania;  decree  affirmed  with  costs. 
Opinion  by  Mr.  Justice  Field;  <li8sentlng.  Mr.  Jus- 
tice Cliftbrd. 

No.  158.  Joseph  W.  Parish  and  William  L.  Huse, 
appellants,  v.  the  United  States;  appeal  from  the 
Court  of  Claimit;  judgment  reversed  and  cause  re- 
manded for  further  proceedings.  In  conformity  with 
the  opinion  of  this  court.  Opinion  by  Mr.  Justice 
Miller. 

No.  234.  The  Fir^t  National  Bank  of  Cincinnati, 
appellant,  v.  Frederick  Burkhardt;  In  error  to  the 
Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio;  judgment  affirmed  with  costs  and 
Interest.    Opinion  by  Mr.  Justice  Swayne. 

No.  128.  Cliarles  E.  Anthony,  plaintiff  in  error, 
V.  the  County  of  Jasper;  in  error  to  the  Circuit 
Court  of  the  United  States  for  the  Western  District 
of  Missouri;  judgment  affirmed  with  costs.  Opinion 
by  Mr.  Chief  Justice  Waite. 

No.  250.  The  Chicago  &  Alton  Railroad  Co.,  ap« 
pellant,  v.  Samuel  H.  Turrlll. 

No.  251.  The  Chicago,  Burlington  &  Quincy 
Railroad  Co.,  appellant,  v.  Samuel  H.  Turrill;  ap^ 
peals  from  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois ;  d^rees  af- 
firmed with  costs.  Opinion  by  Mr.  Chief  Justice 
Walte. 

No.  243.  Portia  Gage,  appellant,  v.  Patrick 
Carraher;  appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illinois; 
decree  affirmed  with  costs.  Opinion  by  Mr.  Chief 
Justice  Waite. 

No.  236.  William  P.  Chapman  et  al.,  plaintiff  In 
error,  v.  Morton  Bronson  and  Charles  Ennis,  exe* 
cutors,  etc. 

No.  237.  William  P.  Chapman  et  al.;  plaintiff  In 
error,  v.  Peter  G.  Patterson;  In  error  to  the  Circuit 
Court  of  the  United  States  for  the  Northern  Dis- 
trict of  New  York;  judgment  affirmed  with  costs. 
Announced  by  Mr.  Chief  Justice  Waite. 
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No.  961.  The  Mutual  BeneAt  Life  Insunince  Co., 
plaintiff  in  error,  v.  Ella  P.  True  ot  al.;  on  inot!on 
of  Mr.  William  A.  McK«»nney,ln  behalf  of  counsel, 
dismissed  with  costs. 

No.  1170.  John  L.  Mt^rriam,  appellant,  v.  the 
United  States;  on  motion  of  Mr.  Georsje  A.  King, 
Judgment  docketing  and  dismissing  appeal  re- 
scinded and  annulled,  and  leave  granted  to  docket 
c&use. 


?iriT  €OVBT.-.Mae  Arthnrand  Cox,  J  J. 

Ifttw  Aaltii  At  I^w. 

2180ft.  Holmead  A  Co.  t.  Kale  Marr.  Note,  $124.85.  Pllfo 
atty,  S.  R.  Bond. 

April  12  1S80 

21810.  William  8.  Pope  v,  Matthew  Marphy.  Appeal. 
Beftii  aity,  E.  O.  Carrlnicton. 

21811.  Charles  Slooesa  v.  Lemael  J.  Denham.  Account. 
•800.    PlflTs  atty,  B.  T.  Hanley. 

21818.  Oporire  M.  Barker  v.  Albert  Mcintosh  et  al.  Bill 
Of  Exchans:e.  $280.16.    Plffs  aitys,  Elliot  k  Robinson. 

21815.  Same  v.  Joseph  L.  Simms.  Notes,  $386.  Plffs  attys. 
Same. 

21814.  Sophia  H.  Dodice  ▼.  Henry  Birch  etal  Account. 
$790.    Plffs  atlv.  W.  T.  Johnson. 

21816  L.  Selden  A  Co.  v.  Charles  Frelnch.  Aocoant. 
$641.61.    Plffs  atty,  Wm.  .T.  Miller. 

21816.  Parrisb  Bros,  v  I.  Oeorge  Coombs  etal.  Aocoant, 
$264.26     Plffs  atty,  Wm.  J.  Miller 

21817.  J.  O.  Entood  k  i  ;o.  V.  Annie  P.  Farley.  Note,  $81.94. 
Plffs  atty.  Wm  B.  Lord. 

21818.  Otis  Blgelow  T.Charles  T.  Davis.  Notes.  $18,060. 
Plffs  attys,  Worthincrton  k  Heald. 

.    ..  ,  April  18. 1880. 

2I8W.  MarTin  Eastwood  v.  Wm.  A.  Cook,  $600.  Plffs  atty, 
John  C.  Fay. 

21820  John  W.  Kenedy  r.  IXenry  Sievers.  Jndnnent  of 
Justice  Richards,  $74  27. 

21821.  Same  t.  Same  Judgment  of  Justice  Richards, 
$46.88. 

^  «—  «      ^  April  14, 1880. 

^21822.  Smith  k  Wimsatt  v.  Ellsuibeth  a.  Oessford.  Ac- 
count, $neM»7:    PIffs  atty,  Oeoree  C.  Humes. 

21828.  John  E.  Kendall  v.  Wilson  Grice  et  al.  Bond. 
$1 91 .86.    Plffs  atty,  R .  R .  Perry. 

21824.  Chas.  B.  Tanner  v.  David  Gregir  k  Co.  Judgment 
of  Justice  Taylor.  $99.66.    Plffs  atty.  B .  T.  Uanley. 

21826.  T  A.  Brown  k  Co.  v  Owen  Leddy.  Account, 
$286.    Plffs  attys .  Hagner  k  Maddox 

21826.  White  k  Bro.  t.  Celestina  A.  Smith.  Account,  $237. 
Plffs  atty.  L.G.  Hine. 

^  21887.  E.  E.  Jackson  k  Co.  v.  James  E.  Miller.    Orders, 
$653..S2.    Plffs  atty.  Appleby  k  Edmonston. 

21828.  Thos.  W .  Smith  t.  Daniel  Craity.  Account,  $1,089.- 
88.    Plffs  aUT,  L.  O.  Hlne. 

21829.  F.  W.  Howe  r.  Joseph  B.  Lawyer  pt  al  Note.  $160. 
Plffs  atty,  W.  Wheeler. 

21830.  Luchs  k  Bro.  v.  Wm.  M.  Arnold.  Note  and  ac- 
count, $364.44.    Plffs  atty.  Edwards  k  Barnard . 

_ 21831.  A.  E.  Blasvman  A  Co.  v.  Peter  Wynne.    Certiorari. 
Defu  atty,  P.  B.  StUson. 

April  16. 1880. 

21832.  Richards  and  Hartley  Flint  Glass  Co.  v.  Matilda 
Schlesln^er   Notes,  $660  26.  Plffs  attys.  Edwards  k  Barnard. 

21883.  ward  H.  L*amon  v.  LK>gan  H.  RooU.  Account, 
$600.    Plffs  attys.  Shellabarger.  Wilson  and  Curtis. 

21834.  EUa  Clements  t.  Delia  Sipes.  Replevin.  Plffs 
atlv.  p.  B  SUlson. 

21836.  William  B.  Jackson  et  al.  Certiorart.  Plflfc  atty. 
Edward  H.  Thomas.    Def ts  atty,  C .  A.  Elliot. 

April  16, 1880 

21836.  Louisa  Doisey  v.  Daniel  Mclntire.  Account,  $169. 
PllTs  atty,  H.  B.  Moulton. 

21837.  George  H.  Waters  r.Leonidas Latham  etal.  Note*. 
Plffs  any,  Sam.  L.  Wilcox. 

If  RauITT—  KMra«r,  Jnnilett. 
Ifttw  Snlifi. 

_    _  April  12, 1880. 

7234  Wm.  W.  McCullongh  v.  Diller  B.  Grofl.  For  ac- 
count and  personal  decree.  Com.  sols,  Uanua  A  Johnson. 
Defu  sol,  f  w.  Jones. 

7236.  Georce  A.  Mason  t.  Louisa  M.  Mason.  For  divorce. 
Com  sols,  J.  McD  Carrington.    DefU  sol ,  Robt.  J   Murray. 

7236.  Mary  S.  Gift  v.  Theo.  F.  Gatchell  et  al.  To  sub- 
sUtute  trustee.    Com.  sol.,  I.  Kimball.  Jr. 

April  18. 1880. 

7287.  Carrie  O.  Haggard  v.  William  H,  D.  Haggard.  For 
divorce.    Com.  soL,  B.  T.  Merrick. 


April  14, 1880. 

7238.  Henry  Krans  v.  Nicholas  May  et  al.  Injunction  and 
account.    Plffs  atty,  E.  O.  Forney. 

7289.  Tallmadfe  E.  Drown  v.  District  of  Columbia,  in- 
fringement of  Patents.    Com    sols  ,  Worthlugton  k  Heald. 

7240.  William  Smith  v.  Wm.  H.  Douglass  et  al.  For  ap- 
pointment of  trustee.    Com.  sol.,  W.  G.  Henderson. 

7241.  Ann  H.  Bowles  v.  John  Bowles.  For  divorce,  (^om. 
sol.,  W.  D.  Davidge. 

April  16. 1880. 

7242.  Lucille  MorreU  v.  Maud  M.  Gatchell  et  al  To  sell 
Sub  Lots  36  A  37.  Square  873  and  for  Re-investment.  Com. 
sols.,  Edwards  k  Barnard. 

Legal  Notices. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business.  April  16,  If-80. 
In  the  case  of  Louisa  Riley,  Administratrix  of  John  <]. 
Riley,  deceased,  the  Administratrix  aforesaid  has.  with  'he 
approval  of  the  Court,  appointed  Friday,  the  14th  dav  of 
May  A.  D.  1880.  at  11  o'clock  a.  m.  for  making  payment  nnd 
distribution  under  the  Court's  direction  and  control :  when 
and  where  all  creditors  and  persons  entitled  to  distributive 
shares  or  a  residue,  are  hereby  notified  to  attend  in  person 
or  bv  agent  or  attorney  duly  authorised,  with  their  claims 
against  the  estate  properly  vouched;  otherwise  the  Admin- 
istratrix will  take  the  benefit  of  the  law  against  thnm  : 
Provided,  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  prerious  to 
the  said  day. 

Test:  m  A.  WEBSTER,  Register  of  Wills. 

John  F.  Enihs,  Attorney.  16  8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia.    Holding  a  Special  Term  for  Orphans*  Court 
Business.   April  16. 1880. 
In  the  matter  of  the  estate  of  Gecrge  Hilton. 
Application  for  Letters  of  Administration  on  the  estate  of 
George  Hilton,  of  the  District  of  Columbia,  has  this  day 
been  made  by  Geoi-ge  W.  CIssel.    All  persons  interested  are 
hereby  notifled  lo  appear  in  this  court  on  Friday,  the  14th 
day  of  May  next,  at  11  o'clock  a   m  ,   to  show  cause  why 
Letters  of  Administration  on  the  estate  of  the  said  deccai^ed 
should  not  issue  as  prayed.    Provided,  a  copy  of  this  order 
be  published  once  a  week,  for  three  weeks,  in  the  Washing- 
ton Law  Reporter,  previous  to  the  said  day. 

Test :    A.  WEBSTER,  RegUter  of  W  ills. 
Wm.  J.  MiLLRR,  Solicitor.  16-8 

IN  THESUPREME  COURT  OF  THE  DISTRICT  <lF 
Columbia,  holding  a  Special  Trrm  for  Orphan's  (^ourt 
Business.  April  16, 1880. 
In  the  case  of  John  F.  Ennis,  Administrator  of  Waldeinar 
de  Bodisco,  deceased,  the  Administrator  aforesaid  has. 
with  the  tipproval  of  the  Court,  appointed  Friday,  the  Hth 
day  of  May  A.  D.  1880.  at  11  o'clock  a.  m.  for  making  pay- 
ment and  distribution  nnde^r  the  Court's  direction  and  con- 
trol :  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares,  or  legacies,  or  a  residue,  are  hereby 
notifled  to  attend  In  person  or  by  agent  or  attorney  duly  au- 
thorized, with  their  claims  against  the  estate  propnrly 
vouched;  otherwise  the  administrator  will  take  the  ben- 
eflt  of  the  law  against  them :  Provided  a  copy  of  this  or* 
der  be  published  once  a  week  for  three  weeks  in  the  Wash- 
ington Law  Reporter  previous  to  the  said  day. 

Test:  A.  WEBSTER,  Register  of  Wills. 

J.  F.  Ennis.  Solicitor.  16-3 


BANKRUPTCY  SALE  OF  VALUABLE  TRACT  OF 
LANI>  SITUATE  IN  FAIRFAX  COUNTY,  STATE 
OF  VIRGINIA. 

In  pursuance  of  an  order  of  the  Supreme  Court  of  the 
District  of  Columbia,  made  in  bankruptcy  cause  No.  S88, 
the  undersigned,  assignee  in  said  cause,  will  sell  at  public 
auction,  at  the  ofllce  of  th»  Register  in  Bankruptcy,  at  the 
City  Hall,  Washington,  D  C.  on  Tuesday,  the  lltli  day  of 
May,  A.  D.  1880,  at  4  o'clock  p.  m.,  the  following  named  real 
estate,  situate  in  the  county  of  Fairfax,  State  of  Virginia, 
to  wit: 

A  tract  of  land  containing  89  acres  and  10  poles ;  said 
land  lying  near  the  road  leading  from  Vienna  Station  to 
Faixfax  Court  House,  and  about  eqni-dlst«nt  from  either 
place. 

The  terms  of  sale,  as  prescribed  in  said  order,  are  as  fol- 
lows :  one  fourth  of  the  purchase  money  to  be  piald  in  cash 
upon  making  and  giving  title  to  tlie  purchaser,  and  the  bal- 
ance to  be  paid  in  three  equal  instalments  at  six,  twelve 
and  eighteen  months,  respectively,  for  which  the  notes  of 
the  purchaser  shall  be  taken  bearing  Interestat  six  percent, 
per  annum,  and  secured  by  a  deed  of  trust  on  the  property 
sold,  and  otherwise  guaranteed  to  the  satisfaction  of  the 
Court. 
16-S  M.  L.  H0W8ER,  ^ 
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pr  THE  SUPREME  OOITBT  OF  THE  DISTRICT  OF 
1»  Columbia,  holdtnc  a  Special  Term  for  Orphan's  Court 
Businees.    AprU  16, 1880. 

In  the  ease  of  Horace  J .  Frost,  administrator  de  bonis  non, 
with  the  -will  annexed,  of  Thomas  F.  Anderson,  deceased, 
the  adm'r  d.  b.  n.,  o.  t.  a.,  aforesaid  has,  with  the  approval 
of  the  Oonrt,  appointed  Friday,  the  14th  day  of  May,  A. 
D.  1880,  at  11  o'clock  a.  m.  for  making  payment  anddis- 
tribatlon  under  the  Coort's  direction  and  control :  when 
and  where  all  creditors  and  persons  entitled  to  distributive 
shares  or  legacies  or  a  residue,  are  hereby  notified  to  at- 
tend in,person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  adm'r  d.  b.  n.,  c.  t.  a.,  will  take  the  benefltof  the 
law  against  them :  Provided,  a  copy  of  this  order  be  pub- 
lished once  a  week  for  three  weelcs  in  the  Washington  Law 
Reporter  previous  to  the  said  day. 

lg-8 A.  WEBSTER,  Register  of  WUls. 


IN  THE  SUPREBiIE  COURT  OF  THE  DISTRICT    OF 
Columbia,  the  16th  day  of  April,  1880. 
Carrib  Cabboll  Haooabd  ) 

V.  {    No.  7287.    Equity  Doc.,  20. 

William  H.  D.  Haooabd.  ) 

On  motlen  of  the  petitioner,  l)y  Mr.  R.  T.  Merrick,  her 
solicitor.  It  te  ordered  that  the  defendant,  William  H.  D. 
Haggard,  cause  his  appearance  to  be  entered  herein  on 
or  before  the  first  rnle-day  occarring  forty  dajrs  after  this 
day :  otherwise  the  cause  will  be  proceeded  with  as  in 
case  of  default. 
By  the  Oonrt.  A.  B.  HAONER,  JnsUce.  Ac. 

True  copy.    Test:       16-8  R.  J.  M bios,  Clerk,  etc. 

R.  T.  BtBBBioK,  Solicitor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  16th  day  of  April,  1880. 

LUCILLB  MOBBBLL  ) 

V.  V  No.  7242.    Eq.  Doc.  2U. 

Maud  M.  Gatchbll  bt  al.     ) 

On  motion  of  the  plaintiff,  by  IMessrs.  Edwards  and 
Barnard,  their  solicitors,  it  Is  ordered  that  the  defendants, 
Blanche  M.  Gatchell,  Daniel  J .  MorrellfHoratio  S.  Morrell, 
James  A.  Morrell.  Sarah  E  Morrell,  Vienna  S.  Ramsay, 
Thaddens  Morrell,  Margaret  A.  Purse  and  Susan  Pearson, 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-aay  occurring  forty  days  after  this  day  :  otherwise 
the  cause  will  he  proceeded  with  as  in  case  of  default. 

By  the  Court:  A.  B   HAGNER,  Justice. 

A  tme  copy.        Test:  R.  J.  Mbios,  Clerk. 

16-S      Edwards  k  Barnard,  Solicitors. 
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CHANCERY  SALE  OF  LOTS  U  TO  21,  both  inclusive, 
and  the  north  28  feet  and  5  inches  of  loi  18,  in  square  78, 
situated  on  21st  and  North  K  streets,  northwest,  now 
occupied   by  the  District  of  Columbia  as  a  Market 
House. 
By  virtue  of  the  decrees  of  the  Supreme  Oonrt  of  the  Dis* 
trict  of  Columbia,  passed  in  equity  cause  of  Augusta  Mc- 
Blair  et  al.  against  John  G.  McBlair  et  al..  No.  1305,  the  un- 
dersigned, at  Trustee,  will  sell  at  Public  Auction,  in  front 
of  the  premises,  on  Wednesday,  the  21st  day  of  April,  A.  D., 
1880,  at  ft  o'clock  p.  m.,  all  those  pieces  or  parcels  of  ground 
in  the  City  of  Washington,  District  of  Columbia,  known  and 
designai€Ml  upon  the  plans  or  plats  of  said  city  as  lots  14, 16, 
16, 17, 18,  19.  20  and  21 ;  and  the  north  83  feet  and  6  inches  of 
lot  13,  In  square  No.  78. 

The  terms  of  sale  are  one-third  (H)  cash,  and  the  residue 
in  two  (2)  equal  instalments,  at  six  and  twelve  months  after 
date,  with  interest,  to  be  secured  by  approved  notes,  and  a 
lien  reserved  on  the  property  sold.  No  deed  or  deeds  will 
be  given  until  all  purcha*e  money  and  interest  shall  have 
been  paid  A  dH>osit  of  $100  will  be  required  on  each  lot 
and  iMirt  of  lot  when  sold.  Ail  conveyancing  at  purchaser's 
cost.  If  the  terms  of  sale  be  not  complied  with  in  ten 
days  from  day  of  sale,  the  Trustee  reserves  the  right  to  re- 
sell the  properly  at  the  risk  and  cost  of  the  defaulting  pur- 
chaser,  after  ten  days'  notice  In  the  Evening  Star. 

WILLIAM  J.  MILLER,  Trustee, 
Ofllce  490  Louisiana  Ave. 
Waltbr  B.  Williams  A  Co.,  Auctioneers.  13-4 

40^ By  consent  of  parties,  the  above  sale  is  postponed 
until  WEDNESDAY,  the  aStli  dav  of  April.  A.  D.  1880,  at 
same  hour  and  place.    WILLIAM  J   MILLER,  Trustee. 


F  BANKRUPTCY. 
DUtrict  of  Columbia,  as  : 
At  Washington,  the  22d  day  of  March,  A.  D.  1880,  the 
nndersign«d  hereby  gives  notice  of  his  appointment  as  as- 
signee of  M.  O.  Frank  k  Co.,  of  Washington,  D.  C,  who 
have  been  adjudged  bankrupts  upon  the  petiUon  of  their 
creditors.by  the  Supreme  Court  of  said  District. 

M.  L.  HOWSER,  Assignee. 
J.  SAYLES  BROWN,     . 
18-S  Register  hi  Bankmpt^. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT 
Columbia,  holding  a  Special  Term  for  Orphans'  Cc 
Business,  April  16,  1880. 

In  the  matter  of  the  estate  of  John  McCarthy. 

Application  for  Letters  of  Administration  on  the  es 
of  John  McUnrthy.  late  of  St.  Louis.  Missouri,  has  this 
been  made  by  Smith  Towns hend,  M.  D. 

All  persons  interested  are  hereby  notified  to  appear  in 
court  dn  Friday,  the  14ih  day  of  May  next,  at  II  o'cl 
a.  m.,  to  show  cause  why  Letters  of  Administration  on 
estate  of  said  deceased  should  not  issue  as  prayed  *  Pr 
ded.  a  copy  of  this  order  be  published  once  a  week  for  tl 
weeks  in  the  Washington  Law  Reporter  previous  to 
said  day. 
16<3        Test:  A.  WEBSTER,  Register  of  Will 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT 
Columbia,  holding  a  Special  Term  for  Orphans'  C< 
business.  April  3,  18S0. 
In  the  matter  of  the  Will  of  .fames  T.  Overstreet. 
Application  for  Letters  of  Administration,  will  anne] 
on  the  estate  of  James  T.  Overstreet,  of  the  Districi 
Columbia,  has  this  day  been  made  by  W.  U,  Easby  Sro 
All  persons  interested  are  hereby  notified  to  appear  in 
court  on  Friday,  the  2Sd  day  of  April  next,  at  11  o'cl 
a.  m.,  to  show  cause  why  Letters  of  Administration, 
a,  on  the  estate  of  the  said  deceased  should  npt  lssu< 
prayed.    Provided  a  copy  of  this  order  be  published  one 
week  for  three  weeks,  in  the  Washington  Law  Repoi 

previous  to  the  said  day.  

Test :  A.  WEBSTER.  Register  of  Will 

W.  R.  Smith.  Solicitor.  14 


rN  THE  SUPREME  COURT  OF  THE  DISTRICT 
Columbia. 

J.  DaC.  Thomas  ) 

T.  \    Equity,  7195. 

Charlbs  (.Uthcaut  Taylor  bt  al.  } 

It  having  been  suggested  to  the  court  by  complalnai 
solicitors,  that  the  defendant,  Charles  Cfathcart  Tay 
departed  this  life  since  the  filing  of  the  bill  in  this  cai 
and  ihat  he  died  intestate,  leaving  as  his  only  heirs  at  I 
George  L.  Taylor.  Julius  Y.  Taylor,  Sara  L.  Taylor  i 
Rosalie  M.  Taylor,  adulU  and  non-residents  of  the  Dist 
of  Columbia,  it  is  thereupon  this  3Ist  day  of  March  A 
1880,  on  motion  of  s^id  solicitor's,  ordered,  that  u 
making  said  heirs  at  law  parties  defendant,  this  suit  sti 
revived,  unless  cause  to  the  contrary  be  shown  on  or  bel 
the  first  Tuesday  in  May,  1880;  provided  a  copy  of  this  oi 
be  published  in  the  Washington  Law  Reporter  once  a  w 
for  three  successive  weeks  prior  to  said  date. 

A.  B.  HAGNER.  JusUc 
True  copy.  Test :  R.  J.  Mbios.  Cli 

Elliot  &  RoBi.580!f,  Solicitors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT 
Columbia,  holding  a  Special  Term  for  Orphan's  Co 
Business.    March  27th,  1880. 

In  the  matter  of  the  estate  of  Peter  McLaohlan. 

Application  for  letters  of  administration  on  the  est 
of  Peter  McLachlan.  of  the  District  of  Columbia,  has  i 
day  been  made  by  Chapin  Brown. 

All  persons  interested  are  hereby  notified  to  appear  in  I 
court  on  Friday,  the  23d  of  April  next,  at  11  o'clock  a.: 
to  show  cause  why  Letters  of  Administration  on  the  est 
of  the  said  deceased  should  not  issue  as  prayed.  Provid 
a  copy  of  this  order  be  published  once  a  week  for  tli 
weeks,  in  the  Washington  Law  Reporter,  previous  to 
said  day. 

Test:       [14  3]  A.  WEBSrER.  Register  of  Will 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT 
Columbia,  holding  an  Equity  Court  the  14th  dav 
April  A.  D.  1880. 

JANB  E.  Bbookb  ) 

V.  \    No.  7178.    Eq.Doe,.  ] 

Patrick  O'Donhoohub  bt  al.  } 

Ordered  that  the  sales  made  and  this  day  reported 
Reginald  Feudal  1,  trustee  for  the  sale  of  the  real  estate 
the  above  entitled  cause,  be  ratified  and  confirmed,  unl 
cause  to  the  contrary  thereof  be  shown  on  or  before  the  I 
day  of  May  A.  D.  1880  :  Provided,  a  copy  of  this  ordei 
Inserted  in  the  Washington  Law  Reporter  once  in  each 
three  successive  weeks  before  said  day. 

The  report  states  that  sub-Iot  20  in  square  618  sold  foi 
cents  per  svuare  foot,  and  sub-lot  28  in  same  square  sold 
16  cents  per  square  foot. 

A.  B.  HAGNER,  Justio 
A  tme  copy.        Test :  16-8        R.  J.  Mbms,  Cler] 
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THIS  IS  TO  OIVE  NOTICE, 
That  the  talMcriben,  of  Washington  Oity,  have  obtained 
fyom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Let^ 
ters  Teetamentary  on  the  personal  estate  of  Charles  C. 
Poole,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  eth  day  of 
February  next;  they  may  otherwise  by  law  be  excluded 
fronk  all  benefit  of  the  said  estate. 
Given  under  our  hands  this  eth  day  of  Febrnary,  1880. 

ROBERT  D.  O.  SMITH. 
16-S  C.  CLARENCE  POOLE. 


•pANKRUPTCY  NOTICE. 

To  all  the  creditors  of  JOHN  A.  GRAY,  who  may  have 
proved  their  claims : 

Ton  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcy,  on 
the2Sddayof  April,  1880,  at  11  o'clock  a.  m.,  at  the  office 
of  J.  Sayles  Brown.  Register,  at  the  City  Hall,  Washington 
City,  to  show  cause  why  a  discharge  from  all  his  debts 
should  not  be  granted  to  said  Bankrupt. 

You  are  also  notified  that  the  second  and  third  meetings 
of  said  Bankrupt's  creditors  will  be  held  before  the  Regis- 
ter at  the  same  place  on  the  S2d  day  of  April,  1880.  at 
11  o'clock  a.  m. 

By  order  of  the  Court.  FREDK.  DOUGLASS. 

U.  S.  Marshal  of  D.  C,  as  Messenger. 

Test:  R^  J.  Mkios.  Clerk.  16-2 

ANKRUPTCY    NOTICE. 

^aU  the  Creditors  of  CHARLES  T.  SMITH,  who  may 

have  proved  their  clulms. 
You  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcy, 
on  the  80th  day  of  April,  1880,  at  11  o'clock  a.  m.^t  the  office 
of  J.  Sayles  Brown,  Register,  at  the  City  Hall.  Washington, 
city,  to  show  cause  why  a  discharge  from  all  his  debu 
should  not  be  granted  to  said  bankrupt.  You  are  also  noti- 
fied that  the  second  and^hird  meetings  of  said  bankrupt's 
creditors  will  be  held  before  the  Register  at  the  same  place 
on  the  29th  day  of  April,  1880,  at  11  o'clock  a.  m. 

By  order  of  the  Court:        FRED'K  DOUGLASS. 

U.  S.  Marshal  of  D.  C,  as  Messenger. 
Test :  R.  J.  Mkiqs,  Clerk. 16-2 

"DANKaUPT<;Y  NOTICE. 

Thi3  is  to  give  notice  :  That  on  the  2d  day  of  April.  A.  D. 
1880,  a  warrant  in  Bankruptcy  was  issued  against  the  estate 
of  John  C.  Fay,  of  the  citv  of  Washington,  of  said  Dis- 
trict, who  has  been  adjudged  bankrupt  on  his  own  petition : 
That  the  payment  of  any  debts  and  delivery  of  any  property 
belonging  to  such  bankrupt,  to  him  or  for  bis  use,  and  the 
transfer  of  any  property  by  him,  are  forbidden  by  law : 
That  a  meeting  of  the  creditors  of  the  said  bankrupt  to  prove 
their  debts,  and  choose  one  or  more  assignees  of  his  estate, 
will  be  held  at  a  court  of  bankruptcy,  to  be  holden  at  tHe 
City  Hall,  In  the  city  of  Washington,  before  .T.  Sayles 
Brown.  Register,  on  the  24th  day  of  April.  A.  D.  1880.  at  12 
o'clock,  m. 

FRED'K  D  )UGLASS. 
16-1 U.  S.  Marshal  of  D.  C.  as  Messenger. 

IN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  7th  day  of  April.  A.  D.  1880. 
WiinnB  A.  AsBTON  it  tib.  ) 

V.  {    No.  7224.    Equity  Docket.  20. 

William  Wall  bt  al.     ) 

On  motion  of  the  plaintiff's,  by  Mr.  James  H.  Smith,  their 
solicitor,  it  to  ordered  that  the  defendant,  William  W.  Wirt, 
or  West,  defendant  hereto,  cause  his  appearance  to  be  en- 
tered herein  on  or  before  the  first  rule  (JUty  occurring  forty 
days  after  thto  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default 
By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

A  true  copy.    Test:  16-2  R.J   M  bios.  Clerk. 


IN  THE  SUPREME  COURT  OF   THE  DISTRICT  OF 
Columbia,  the  5th  day  of  April.  1880. 
Mart  Ossinobr        "k    Petition  for  Divorce. 

Frbdbrick  bssiNOBR.    )     No.  7124.    Equity  Dockct.  20. 

On  motion  of  the  petiUoner.  by  Mr.  William  F.  Mattingly, 
her  solicitor,  it  is  ordered  that  the  defendant,  Frederick 
Ossinger,  cause  hto  appearance  to  be  entered  herein  on  or 
belbre  the  first  Tuesdav  in  June  next,  otherwise  the  cause 
will  be  proceeded  with. 

By  the  Court.  A.  B.  HAGNER,  Justice,  fto. 

Tmeoopj.   Test:       16-S       R.  J.  MEIGS,  Clerk,  fte. 


Leff€U  Notices. 


CHANCERY  SALE  OF  DESIRABLE  BUILDING- 
LOTS  IN  THE  SQUARE  SOUTH  OF  THE  RESI- 
DENCE OF  THE  BRITISH  MINISTER,  BEING 
ON  N  ST..  NORTHWEST,  NEAR  NINETEENTH, 
JEFFERSON  AND  M  STREETS. 

By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  on  the  24th  day  of  December,  A. 
D.  1877,  in  Equity  Cause  No.696A.  by  consent  of  all  the  par- 
ties in  interest,  we  will  on  MONDAY.  April  Ifttb,  1880.  af 
four  p.  m.  sharp,  on  the  premtoes.  and  continuing  at  the 
same  time  and  place  from  day  to  day,  until  all  the  ^ots  de- 
scribed herein  are  oflTered,  offier  for  sale,  at  public  auction, 
al)  those  pieces  or  parcels  of  land  in  Washington  city.  Dis- 
trict of  Columbia,  known  and  distingntohed  upon  the  ground 
plat  or  plan  of  said  city  as  lots  numbered  from  three  (S)  to 
twelve  (12),  both  inclusive,  lot  fourteen  (14),  and  from  six- 
teen (16)  to  twenty-seven  (27).  both  inclusive,  and  from 
thirty-one  (.31)  to  thirtv-seven  (37),  both  inclusive,  and  lot 
thirty-nine  (39),  inEl>on  C.  Ingersoll's  recorded  subdivision 
of  square  one  hundred  and  thirty-nine  (ISO),  which  said  sub- 
division Is  duly  recorded  iuLiber  J.H.K..  folio  179,  in  the 
office  of  the  surveyor  of  the  District  of  Columbia.  "The  lots 
will  be  offered  separately.  Copies  of  the  subdivision  may 
be  had  ai  the  office  of  B.  H .  Warner,  916  F  street  northwest, 
or  of  either  of  the  trustees. 

Terms  of  sale :  One-fourth  of  the  purchase  money  to  be 
paid  in  cash,  and  the  residue  in  equal  instalments,  payable 
in  six,  twelve,  and  eighteen  ,montns  from  the  day  of  sale, 
with  seven  per  cent,  interest,  to  be  secured  by  a  deed  of 
trust  to  the  sattof action  of  the  trustees,  or  by  the  tiUe  being 
retained  by  them  until  the  whole  of  the  purchase  monev  to 
paid  :  or  the  whole  of  the  purchase  money  may  be  paid  in 
cash,  at  the  option  of  the  purchaser.  A  deposit  of  $100 
will  be  required  on  each  lot.  and  conveyancing  and  record- 
ing at  purchaser's  cost.  If  the  terms  of  sale  are  not  com- 
plied with  in  one  week  from  the  day  of  sale,  the  trustees 
reserve  the  right  to  resell  tbe  property  at  the  risk  and  cost 
of  the  defaulting  purchaser,  after  not  less  than  one  week's 
notice  in  the  Evening  Star  and  Washington  Post. 
O.A.JAMES,  1 

Bank  of  Washington,     f  Tm.ti**. 
T.T.CRITTENDEN.  >irustees. 

Att'yatLaw,  2254Hst.n.w.     J 

B.  H.  WARNER.  Auctioneer. ^ 16-2 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  city,  D.  C.  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  forOrphans'Courtbusiness.Letters 
of  Administration,  on  the  pergonal  estate  of  John  Sheridan, 
late  of  Caddo  Station,  Indian  Teritory,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  13th  day  of 
February  next:  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  thto  ISthday  of  February,  1880. 
16-.S*  WILL  A.  COULTER,  Administrator. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  12th  day  of  April,  1880. 
Silas  Botcb  ) 

V.  [    No.  7231     Eq.  Doc.,20. 

Sarah  A.  Boycb.  3 
On  motion  of  the  plaintiflT,  by  Mr.  H.  B.  Mouiton, 
his  solicitor.  It  Is  ordered  that  the  defendants,  Sarah  A. 
Boyce,  cause  her  appearance  to  be  entered  herein  on 
or  before  the  first  rule-day  occurring  forty  davs  after  thto 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default 
By  the  Court:  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test:  16-8       R.  J.  M bios.  Clerk,  ftc. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans  Court 
Business.  April  9, 1880. 
In  the  case  of  Andrew  C.  Bradley,  Admintotrator.  w.  a.  of 
Henrietta  B.  Owen,  deceased,  the  Admintotrator  w.  a. 
aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  30th  day  of  April.  A.  D.  1880,  at  11  o'clock  a. 
m.  for  making  payment  and  dtotribution  under  the  Court's 
direction  and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a 
residue,  are  hereby  notified  to  attend  in  person  or  by  agent 
or  attorney  duly  authorised,  vrith  their  claims  against  the 
estate  properly  vouched;  otherwise  the  Administrator  w.  a. 
will  take  the  benefit  of  the  law  against  them :  Provided 
a  copy  of  this  order  be  pubUshed  once  a  week,  for  three 
weeks,  in  the  Washington  Law  Reporter,  previous  to  the 
said  day. 
16-S  Test:     A   WEBSTER.  Regtoter of  WUto. 
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FTHE  SXTPREME  OOUBT  OP  THE  DISTRICT  OF 
OolamMa,  the  S»th  day  of  March,  1880. 


M 


No.71«l.  Ea.Dook.SO. 


Fbxdbbick  Douolais  bt  al, 

T. 
LOBBHXO  LUCAB  ST  AL 

Oa  motion  of  MoMn.  Hanna  k  Johnston,  soUoitora  for 
eooiplainaBt,  It  is  ordered  that  the  defendantSt  Theodore 
▲.  Gatehell  and  John  FitsK«rald,  cause  their  appearance  to 
he  entered  herein,  on  or  before  the  first  rale-daj  occur- 
tine  forty  days  after  this  day :  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  defanlt.      

By  the  Oonrt.  A.  B.  HAGNEB,  Justice.  Ac. 

A  tme  copy.  Test:  B.  J.  Buios,  Clerk. 

Hanwa  k  JOHNSTOV,  Solicitors.  14-8 


FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holdinr  a  Special  Term  for  Orphans' 
Oonrt  Bosiness.  April  8,  1880. 
In  the  ease  of  Abraham  H.  Herr  and  Georire  W.  Cissel, 
exeentors  of  Joeiah  W.  Deener,  deceased,  the  execntors 
aforesaid  have,  with  the  approval  of  the  Conrt,  appointed 
Friday,  the  80th  day  of  April.  A.  D.  1880.  at  11  o'clock  a. 
m.  for  making  payment  and  distrlhntion  under  the  Court's 
direction  and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributlre  shares  or  legacies  or  a  resi- 
due, are  hereby  notlfled.  to  attend  in  person  or  by  agent  or 
attorney  duly  authorised,  with  their  claims  against  the  es- 
tate property  Touched ;  otherwise  the  executors  will  take 
the  benefit  of  the  law  against  them :  Prorided,  a  copy  of 
this  order  be  published  once  a  week  for  three  weeks  in  the 
Washington  Law  Reporter  and  Evening  Star  previous  to 
the  said  day. 
14-8  Test:  A. -WEBSTER,  Register  of  Wills. 


rTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Business.    March  87, 1880. 

In  the  matter  of  the  Estate  of  Thomas  Hoynes. 

Application  for  Iietters  of  Administration  on  the  estate 
of  Thomas  Hoynes,  of  the  District  of  Columbia,  has  this  day 
been  made  by  Peter  Campbell. ' 

All  persons  Interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  S8rd  day  of  April  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letters  uf  Administration 
on  the  estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week 
fbr  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day.  

14-8  Test:        A.  WEBSTER,  Register  of  Wills. 


IN  THE  SUPREBCE  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Business.    April  8,  1880. 

In  the  matter  of  the  Will  of  Brooke  MackaU. 

Application  for  probate  of  will  and  for  Letters  Testa- 
mentary on  the  estate  of  Brooke  Blackall,  of  the  District  of 
Columbia,  has  this  day  been  made  by  Leonard  Mackall. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  30th  day  of  April  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  Will  should  not  be  proved 
and  Letters  Testamentary  on  the  estate  of  the  said  de- 
ceased, should  not  issue  as  prayed.  Provided,  a  copy  of 
this  order  be  published  once  a  week,  for  three  weeks,  in 
the  Washington  Law  Reporter,  previous  to  the  said  da  v. 

Test:        114-8]  A.  WEBS'T^.RegUter  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

JOBM  KarWORTH  BT   AL.      ) 

V.  \    No.  6048.  Equity,  Doc.  16. 

RomaBT  H  Ketwobth  bt  al.  ) 

John  Keyworth,  trustee,  having  reported  that  he  has  sold 
loU  thirty-nine  (80),  and  forty  (40)  in  Clagett's  subdivision 
of  lou  18, 19. 90  and  SI,  in  W.  W.  Corcoran's  subdivision  of 
aquare  numbered  two  hundred  and  thirty-nine  (289),  in  the 
City  of  Washington,  District  of  Columbia,  and  particularly 
mentioned  and  described  in  the  proceedings  in  this  cause 
to  Eugene  A.  Ridgway,  at  and  for  the  sum  of  thirty-five 
(86)  ceuts  per  square  Ibot.  subject  to  the  taxes  thereon :  It 
is  by  the  court  this  1st  day  of  April  A.  D.  1880.  ordered  thai 
said  sale  will  be  finally  ratified  and  confirmed  on  the  1st 
Tuesday  of  May  next,  unless  cause  to  the  contrary  be 
shown :  provided  a  copy  of  this  order  be  published  once  a 
week  fbr  three  successive  weeks  in  the  Washington  Law  Re- 
porter before  said  day.  _. 

By  the  Oonrt :  A.  Bl  HAGNER,  Justice,  kc. 

Troe  eopy.   Teat :  B.  J.  Mbios,  Clerk.  Ac 


Legal  Notices. 


rriHIS  IS  TO  GIVE  NOTICE, 

X  That  the  subscriber,  of  Washington  City,  has  ob> 
tained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Horatio 
Nater,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vohchers  there- 
of, to  the  subscriber,  at  or  before  the  19th  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand,  this  19th  day  of  March,  1880. 
SAVILLA  NATER, 

14-8  Admintetratriz. 


rIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Ctourt  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphaub' Court  business. 
Letters  of  administration  on  the  personal  estate  of  Thomas 
Lewis,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  S7th  day  of 
March  next:  they  may  otherwise  by  law  be  exeluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  87th  day  of  March,  1880. 

14-S*  S.  E.  LEWIS. 


mHIS  IS  TO   GIVE  NOTICE, 

X  That  the  subscriber,  of  Boston,  Mass,  has  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Charlotte  B  Wise, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  19th  day  of  March 
next:  they  may  otherwise  bylaw  be  exeluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  19th  day  of  March,  1880. 

14  8  JAMES  J.  STORRO W.  i^ecutoh 


mnis  IS  TO  GIVE  notice, 

X  That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colom- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  John 
L   Hood,  late  of  AmellaCounty,Ya..  deceased. 

All  person*  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscriber,  at  or  before  the  7th  day  of  February 
next:  they  may  otherwise  by  law  be  excluded fhnn  all  bene- 
fit of  said  estate. 

Given  under  my  hand  this  7th  day  of   February.  1880. . 

14-3  WILLIAM  H.  BECK. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT    OF 
Columbia. 

John  H.  MoDanibl     ) 

V.  {    No.68n.    Equity. 

JOHK  C.  Wkioht  bt  al.  1 

Job  Barnard,  trustee  herein,  having  reported  a  sale  of 
parts  of  lots  21,  38  and  88,  in  Coltman's  subdivision  of  square 
SCO,  as  described  in  the  bill  in  this  cause,  in  Washington 
city,  in  the  District  of  Columbia,  to  Frank  Brown  for  $1326: 

It  to  this  Ist  day  of  April,  1880,  ordered,  that  said  sale  be 
cunflrmed,  unless  good  cause  to  the  contrary  be  shown  on 
or  before  the  Ist  day  of  May,  1880  :  Provided  a  copy  of  this 
order  be  pubUshed  in  the  Washington  Law  Reporter  for 
three  successive  weeks  before  said  day 

By  the  Court :  A.  B.  HAGNER,  Justice. 

A  true  copy.  Test ;  R.  J.  Mbios.  Clerk. 

Edwards  k  Babnabd,  Solicitors.  i4-8. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  Dtotrict  of  Colombia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Let- 
ters Testamentary  on  the  personal  estate  of  John  Stiles, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereot.  to  the  subscriber,  at  or  before  the  18th  day  of 
March  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  .March,  1880. 

144  SARAH  8TZLBB. 
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C1UAN0ERT  SALE  OF  LOTS  11  AND  19  IN  sqUARE 
;    769,  SITUATED   ON   THIRD  AND   CANAL  STS. 
SOUTHEAST. 

By  Tlrtoe  of  the  decree  of  the  Supreme  Ooart  of  the  Dis- 
trict of  Columbia,  passed  in  Equity  Cause  No.  67S6,  where- 
in William  S.  Ho^  is  complainant,  and  Joseph  G.  Carroll 
and  others  are  defendants,  the  nndersii^ned,  a« trustee,  will 
sell  at  public  auction  in  front  of  the  premises,  on  SATUR- 
DAY, the  24th  day  of  April.  1880,  at  4  SO  o'clock  p.  m..  all 
that  piece  or  parcel  of  in'ound.  lyin;  and  belnit  in  the  city 
of  Washington,  and  District  of  Columbia,  and  known  and 
described  as  Lots  numbered  eleven  (11)  and  twelve  (13),  in 
Square  seven  hundred  and  sixty  nine  (769),  together  with 
all  the  Improvements  thereon  and  the  appurtenances  there- 
to belonging;  subject,  however,  to  a  deed  of  trust  given  to 
secure  a  debt,  of  which  about  |4A0  is  unpaid. 

Terms  of  sale  are  as  as  follows,  to  wit:  Three  hundred 
dollars  to  be  paid  in  cash  or  within  seven  days  after  day  of 
sale,  of  which  $60  is  to  be  paid  as  a  deposit  at  the  time  of 
sale,  the  balance  of  purchiu»e  money  in  two  equal  instal- 
ments In  six  and  twelve  months  from  day  of  sale, for  which 
the  purchaser  shall  deliver  to  said  trustee  his  promissory 
notes  dated  on  the  day  of  sale,  and  to  bear  interest  at  the 
rate  of  six  per  centum  per  annum,  deed  to  be  retained  until 
last  payment  is  made.  If  the  terms  of  e-ale  be  not  complied 
with  in  ten  days  from  day  of  sale,  the  tros«^ee  reserves  the 
right  to  re -sell  the  property  at  the  risk  and  cost  of  the  de- 
faulting purchaser,  after  ten  days  notice. 

CAZENOVE  O.  LEE, 
16-S  41S  Fifth  street. 

CHANCERY  SALE  OF  VALUABLE  REAL  ESTATE. 
LOT  5«:»  BY  ISStSH  ON  TWENTY-SECOND  ST 
WEST,  BETWEEN  L  AND  M  STREETS. 
By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  made  in  Equity  Cause  No.  6,897,  Mc- 
Laughlin et  al.  vs.  McLavghlln  et  al..  the  undersigned,  as 
trustees,  will  sell  at  public  auction,  in  front  of  the  premises, 
on  WEDNESDAY,  the  28th  day  of  April,  1880,  at  6  o'clock 
p.  m..  Original  Lot  numbered  twentv  (20),  in  Square  num- 
bered fifty -one  (61),  in  the  city  of  Washington,  District  of 
Columbia. 
Terms  of  sale  as  prescribed  by  the  decree :  One  half  of  the 

finrchase  money  cash,  the  balance  in  two  equal  instalments 
n  nine  (9)  and  eighteen  (18)  months,  with  interest  from  day 
of  sale,  to  be  secured  by  retention  of  the  title  until  the  pur- 
chase money  shall  have  been  paid  in  full,  or  all  cash  at  the 
option  of  the  purchaser.  All  conveyancing  at  the  cost  of 
purchaser.  A  deposit  of  $60  will  be  required  upon  the  whole 
Lot  or  any  part  of  the  Lot  sold,  at  time  of  sale.  If  terms 
of  sale  be  not  complied  with  within  seven  days  from  date 
of  sale,  the  trustees  reserve  the  right  to  re-sell  at  the  risk 
and  cost  of  defkulting  purchaser.  After  failure  to  sell  as 
a  whole,  the  property  wtll  be  offered  in  convenient  parcels. 
P.  J.  DONAHUE,  \ 

821  4H  street,_      f 


16-3 


NEAL  T.  MURRAY,     . 
S1S4H  street.  J 


^  Trustees. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 

Business.    April  9. 1B80. 
In  the  matter  of  the  will  of  Maria  Wellington  Stewart. 
Application  for  letters  testamentary  on   the  estate  of 
Maria  Wellington  Stewart,  of  the  District  of  Columbia,  has 
this  day  been  made  by  Francis  Upshur. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  30th  day  of  April  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  letters  testamentary  on 
the  estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week, 
for  three  weeks,  in  the  Washington  Law  Reporter,  previous 
to  the  said  day. 

Test:  A.  WEBSTER,  Register  of  Wills. 

Hnrs  k  Ttomas,  Solicitors.  16-3 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    April  9, 1880. 

In  the  matter  of  the  Will  of  Mary  Roee  Martin. 

Application  for  Letters  Testamentary  on  the  Estate  of 
Mary  Rose  Martin,  of  the  District  of  Columbia,  has  this 
day  been  made  by  Arthur  Christie, 

All  persons  Interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  80th  day  of  April,  next,  at  11 
o*clock  a.  m.,  to  show  cause  whj^  Letters  Testamentary 
on  the  estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks,  In  the  Washington  Law  Reporter,  previous 
to  the  said  day.  

Test:  IM  A.  WEBSTER,  R«glst«r  of  WUls. 


Legal  NoHees. 


TN   THE  SUPREBfE  COURT  OP  THE  DISTRICT  OF 

^    Columbia,  holding  a  Special  Term  in  Equity. 
Jamss  Hooak  bt  al.,  Complts,         ) 

V.  \    No.  6881. 

Elizabkth  M.  H.  Hartb  bt  al.  Dbfts.  } 

Henry  Wise  Qsrnett,  the  trustee  in  this  cause,  having  re' 
ported  a  sale  of  loi  twenty  (20),  in  square  two  hondred  and 
sixty  four  (264),  In  the  City  of  Washington, andparticalarly 
described  in  these  proceedings,  to  Frederick  w.  Drescher, 
for  nineteen  hundred  and  seventy  five  dollars  ($1^6): 

It  is  this  seventh  day  of  April  A.  D.  1880.  ordered  that 
said  sale  be  confirmed  unles  good  cause  to  the  contrary  be 
shown  ou  or  before  the  seventh  day  of  May,  A.  D.  1880  ; 
Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  for  three  successive  weeks  before  said 
day. 

A.  B.  HAGNEB,  Justice. 

True  copy.        Test ;  16-3 R.  J.  M^ios.  Clerk. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  has  ob* 
tained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  of  AdminlstraUon  on  the  personal  estate  of  Sally 
Franklin  Wainwright,  late  of  the  Dtotnct  of  Colambla, 
deceased.  | 

AH  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  2d  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Oiven  under  my  hand  this  9d  day  of  April,  1880. 

16-8»  DALLAS  BACHi  WAINWRiaHT. 


rN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  6th  day  of  April,  1880. 
RiCHABD  Kiiro  ) 

V.  >    No.  21.664.    At  Law. 

Fbbicahdo  C.  Bulklbt.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Robinson,  his  attomfy* 
it  is  ordered  that  the  defendant,  Fernando  C.  Bnlkley* 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day.  otherwise 
the  cause  will  be  procleded  with  as  in  case  of  default. 
By  the  Court :  WALTER  S.  COX,  JasUoe. 

Tkubcopy.    Test:  16-3  R.  J.  Mbics. Clerk. 


THIS  IS  TO  GIVE  NOTICE 
That  the  subscriber,  of  WnshingtonCity,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
of  administration  on  the  personal  estate  of  Robert  F.  Martin, 
late  of  the  District  oi  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warn^  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  S7tb  dav  of 
March  next :  they  may  otheny ise^by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  March,  1880. 

16-3  HElfttY  C.  McCAULEY. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT   OF 
Columbia. 
Barbour  k  Hamilton  ) 

V.  \     No.  6986.    Doc.  19. 

KIRBY,  'I  RU8TBB.       } 

Ordered,  that  the  sale  within  reported  be  ratified  and 
confirmed,  unless  cause  be  shown  to  the  contrary  on  or 
before  the  sixth  day  of  May,  1880;  provided  a  copv  of  this 
order  be  inserted  in  the  Washington  Law  Reporter  once  a 
week  for  each  of  three  successive  weeks,  before  the  said 
sixth  day  of  May.  The  report  states  the  property  sold  to 
R.  G  Campbell  and  Joseph  D.  Frey  for  the  amount  of  $726. 
A .  B.  H AGNER,  Justice 

True  copy.  Test ;  15  3 R.  J.Mbios,  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  :i  Special  Term  for  Orphans* 
Court  Business,  April  9, 1880. 

In  the  case  of  A.  Jackson  Jones,  administrator  of  Henry 
Wingate.  deceased,  the  administrator  aforesaid  has.withthe 
approval  of  the  Court,  appointed  Friday,  the  80tb  day  of 
April  A.  D  1880.  at  11  o'clock  a.  m.  for  making  pavment 
and  distribution  under  the  Court's  direction  and  con- 
trol; when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  or  a  residue,  are  hereby  notified 
to  attend  in  person  of  by  agent  or  attorney  duly  an- 
thorized,  with  their  claims  against  the  estate  property 
vouched ;  otherwise  the  administrator  will  take  the  benefit 
of  the  law  against  them :  Provided,  a  copy  of  this  order  be 
published  once  a  week  for  three  weeks  in  the  Washingtoa 
Law  Reporter  previous  to  said  day . 

16-S  Test:  A.  WEBSTm,  RegUter  of  Wllla. 
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GEORGE  B.  CORKHILL 
A.  H.  JACKSON       .      - 


Bditor 
AssociATB  Editor 


Wtlie,  J.,  delivered  an  opinion  on  April 
19,  in  the  Court  in  General  Term,  sustaining 
the  action  of  the  circuit  court  in  the  case  of 
R.  G.  Campbell  against  the  District  of  Co- 
lumbia; suit  for  $12,000  on  a  contract  com- 
menced in  1874.  An  award  was  made  by 
Auditor  Paine  to  which  the  District  excepted 
and  it  was  set  aside,  the  plaintiff  taking  an 
appeal. 

The  ExenBtioi  Law  hi  Poree  ib  the  District  of  Co- 
Inbia. 

The  following  are  the  ten  paragraphs  of  the 

exemption  law  to  which  reference  was  had  in 

last  week's  Repobter,  Revised  Statutes  for 

the  District  of  Columbia,  Sec.  797 : 

1.  All  wearing  apparel  belonging  to  all  per- 
sons and  to  all  heads  of  families  being  house- 
hr»lders. 

2.  All  beds,  bedding,  household  furniture, 
stoves,  cooking  utensils,  and  so  forth,  not  ex- 
ceeding three  hundred  dollars  in  value. 

3.  Provisions  for  three  months'  support, 
whether  pifovided  or  growing. 

4.  Fuel  for  three  months. 

5.  Mechanic's  tools  and  implements  of  the 
debtor's  trade  or  business  amounting  to  two 
hundred  dollars  in  value,  with  two  hundred 
dollars'  worth  of  stock  for  carrying  on  the 
business  of  the  debtor  or  his  family. 

6.  The  library  and  implements  of  a  profes- 
sional man  or  artist  to  the  value  of  three  hun- 
dred dollars. 

7.  One  horse,  mule  or  yoke  of  oxen,  one 
cart,  wagon  or  dray  and  harness  for  such  team. 

8.  Farming  utensils,  with  food  for  three 
months,  and  if  the  debtor  be  a  farmer,any  other 
farming  tools  of  the  value  of  one  hundred 
dollars. 

9.  All  family  pictures  and  the  family  library 
not  exceeding  in  value  four  hundred  dollars. 

10.  One  cow,  one  swine,  six  sheep. 

These  exemptions  shall  be  valid  when  the 
property  is  in  transitu,  the  same  as  if  at  rest ; 
but  no  property  named  and  exempted  in  this 
section  shall  be  exempted  from  attachment  or 
execution  for  any  debt  due  for  the  wages  of 
servants,  common  laborers  or  clerks,  except 


the  wearing  apparel,  beds  and  bedding  and 
household  furniture  and  provisions  for  the 
debtor  and  family. 

By  a  close  inspection  of  this  law,  it  will  be 
perceived  that,  exclusive  of  the  exemptions  in 
the  1st,  8d  and  4th  paragraphs,  which  might 
amount  to  several  thousand  dollars,  there  are 
at  least  |1,800  worth  of  property  exempted. 
However,  we  know  of  no  instance  where  any 
one  has  been  entitled  to  all  these  exemptions, 
and  yet,  that  there  are  persons  who  would  be 
entitled  thereto  if  the  emergency  should  arise, 
there  can  be  no  doubt.  That  the  officers  who 
serve  writs  and  make  levies  and  attachments 
should  be  men  of  sound  discretion  and  exer- 
cise every  precaution  is  most  apparent. 

It  is  no  apology  for  the  violation  of  any 
part  of  this  law  to  tell  the  unfortunate  debtor, 
after  levy  upon  his  property,  that  he  may  re- 
plevy the  same.  Nine  out  of  every  ten  of 
them  are  unable  to  either  raise  the  necessary 
sum  of  money  to  begin  the  suit  or  to  furnish 
the  replevin  bond.  And  it  was  for  the  pur- 
pose of  protecting  the  debtor  from  this  re- 
plevin and  annoyance  and  to  prevent  his  be- 
ing despoiled  of  his  little  all  that  the  exemp- 
tion law  was  enacted.  Hence  it  is  that  many 
officers  in  their  great  anxiety  to  collect  judg- 
ments become  criminal  violators  of  the  law 
themselves.  They  are  under  greater  obliga- 
tion to  obey  this  law  tKan  they  are  to  collect 
any  judgment  placed  in  their  hands,  as  it  is 
an  exception  to  and  a  barrier  against  the  judg- 
ment. 


Law  of  Slander. 
No.  6. 


After  the  preceding  brief  survey  of  the  law 
of  slander,  and  before  entering  upon  that 
branch  of  the  subject  designated  Libel,  it  is 
not  improper  to  make  a  retrogression  and 
briefly  sketch  the  laws  and  punishments 
practiced  by  some  of  the  older  nations  of  the 
world,  of  which  we  have  authentic  history. 

Egypt,  the  mother  of  science,  and  super- 
stition, we  are  informed  by  Diodorus  Sicnlus, 
had  her  tribunal  for  trying  the  conduct  of  her 
kings,  after  death,  and  of  denying  the  rights 
of  sepulture,  if  the  investigation  proved  them 
to  have  been  unworthy  during  their  lifetimes. 
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It  is  to  be  presamed  that  a  people  placing  so 
high  an  estimate  upon  reputation,  had  their 
laws  forbidding  its  defamation.  And  the 
Israelites  would  not  permit  those  of  their 
kings  who  had  lived  wickedly,  to  be  buried  in 
the  tombs  of  their  ancestors.  The  Athenian 
laws  imposed  various  fines,  from  two  to  five 
hundred  drachmas,  for  slander. 

The  Sweet  Singer  of  Israel  bewails  the 
crime  of  slander  as  follows. 

Psalm  5:  "Thou  shalt  destroy  them  that 
speak  leasing ;  the  Lord  will  abhor  the  bloody 
and  deceitful  man." 

Psalm  10 :  "  His  mouth  is  full  of  cursing 
and  deceit ;  under  his  tongue  is  mischief  and 
vanity."     . 

Psalm  81 :  "  Let  the  lying  lip  be  put  to 
silence ;  which  speak  grievous  things  proudly 
and  contemptuously  against  the  righteous. 

Psalm  34 :  "  What  man  is  he  that  de- 
sireth  life  ?  and  loveth  many  days,  that  he 
may  see  good  ;  keep  thy  tongue  from  evil  and 
thy  lips  f^om  speaking  guile. " 

Psalm  85  :  "  False  witnesses  did  rise  up ; 
they  laid  to  my  charge  things  that  I  knew 
not  *  *  yea,  the  abjects  gathered  them- 
selves together  against  me,  and  I  knew  it  not 

*  *  yea,  they  opened  their  mouths  wide 
against  me,  and  said,  Aha !  Aha !  Our  eye  hath 
seen  it" 

Psalm  88  :  '*  My  lovers  and  my  friends  stand 
aloof,  and  my  kinsmen  stand  afar  off  *  *  * 
And  they  that  seek  my  hurt  speak  mischiev- 
ous  things,  and  imagine  deceits  all  the  day 
long. 

Psalm  62 :  "  Thy  tongue  deviseth  mischief ; 
like  a  sharp  razor,  it  cutteth ;  thou  lovest  evil 
more  than  good ;  and  lying  rather  than  to 
speak  righteousness  *  *  *  ;  thou  lovest 
all  devouring  words.    Thou  deceitful  tongue 

*  *  *  God  will  likewise  destroy  thee  for- 
ever ;  He  shall  take  thee  away,  and  pluck  thee 
out  of  thy  dwelling  place,  and  root  thee  out 
of  the  land  of  the  living." 

Psalm  58  :  "  The  wicked  are  estranged  from 
the  womb  ;  they  go  astray  as  soon  as  they  are 
bom,  speaking  lies.  Deliver  me  from  my 
enemies,  Oh,  God !  *  *  *  Behold  they 
speak  with  their  mouth ;  swords  in  their  lips, 
for  who,  say  they,  doth  hear  ?  *  *  *  They 
return  at  evening ;  they  make  a  noise  like  a 
dog,  and  go  round  about  the  city. " 

Psalm  69  :  **  They  that  sit  in  the  gates  speak 
against  me ;  and  drunkards  sing  songs  at  me. " 

Psalm  101 :  "Whoso  privily  slandereth  his 
neighbor,  him  will  I  cut  off."  Ac. 


Psalm  102  :*  "  Mine  enemies  reproach  me 
all  the  day,  and  they  that  are  mad  against  me, 
are  sworn  against  me. "  ' 

Psalm  120:  "Deliver  my  soul,  O,  Lord; 
from  lying  lips  and  from  a  lying  tongue.  What 
shall  be  given  unto  thee,  or  what  shall  be  done 
unto  thee,  thou  false  tongue  ?  Sharp  arrows  of 
the  mighty  with  coals  of  Juniper. 

Psalm  140:  They  have  sharpened  their 
tongues  like  a  serpent ;  adder's  poison  is  un- 
der their  lips. 

The  publication  of  false  reports,  affecting 
the  reputation  of  others  is  prohibited  by  the 
Mosaic  law.  Exodus  xxiii,  1 .  As  no  punish- 
ment was  annexed  to  the  law,  the  inference 
is  natural  that  the  penalty  was  either  dis- 
cretionary  with  the  judges,  or  that  there  was 
no  penalty  at  all ;  and  the  latter  supposition 
has  the  sanction  of  the^eamed  Michaelis ;  in 
his  Commentaries  on  the  Laws  of  Moses,  art. 
221,  sec.  2,  He  says :  "  This  last  supposition 
prevailed  with  respect  to  the  greater  number 
of  extra-judicial  offences,  during  the  infancy 
of  nations,  which  approaches  nearly  to  a  state 
of  barbarism  and  lawlessness,  wherein  merely 
verbal  attacks  on  reputation  are  not  so  highly 
estimated,  nor  yet  even  violent  outrages  so 
strictly  interdicted  as  afterwards.  But,  on 
the  contrary,  a  person  thus  injured  was  per- 
mitted to  avenge  himself  on  his  traducer,  pro- 
vided he  did  not  beat  him  to  death,  or  render 
him  a  cripple.  If  a  wicked  action  which  a 
man  related  concerning  his  neighbor  was  true, 
he  received  no  punishment  whatever ;  for  the 
exceptio  veritatis  then  operated  in  full  force. " 
Idem,  art.  291,  sec.  2.,  Smith's  Translation. 

In  chapter  22, 18th  to  19th  verse,  of  Deuter- 
onomy, occurs  the  only  instance  in  the  Mosiac 
law,  where  a  specific  punishment  was  in- 
flicted for  the  publication  of  calumnious  false- 
hood, and  that  was  in  the  instance  where  a 
bridegroom  falsely  accused  the  bride  of  not 
having  proven  a  virgin  on  the  wedding  night. 
His  punishment  was  threefold ;  1st.  Corporal 
by  chastisement ;  2d.  By  the  payment  of  one 
hundred  shekels  of  silver(about  |52.50) ;  8d. 
"•  And  she  shall  be  his  wife,  he  may  not  put  her 
away  all  his  days. "  No  divorce  for  him.  "But 
if  the  things  be  true,  and  the  tokens  of  virgintiy 
be  not  found  for  the  damsel,  then  they  shall 
bring  out  the  damsel  to  the  door  of  her  father's 
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hoase,  and  the  men  of  her  city  shall  stone  her 
with  stones  that  she  die. " 

By  the  law  of  the  Twelve  Tables  a  false 
witness  was  thrown  from  the  Tarpeian  rock.; 
si  fidsum  testimonium  decassit  saxo  dejicitor. 
Gell.  *  *  Subsequently  the  punishment 
became  arbitrary,  except  in  war,  where  a  per-, 
Jurer  was  beaten  to  death  with  sticks  by  his 
fellow-soldiers,  Polyb.,  vi,  85.  The  Libellus 
Farmosus  was  punished  capitally,  because  the 
libeller  had,  by  his  slanderous  report  induced 
a  legal  assassination.  The  Cornelian  law,  the 
Theodosian  Code,  and  the  Solonic  Constitu- 
tion all  have  their  laws  against  slander  and 
libel.  Barbarous  and  uneducated  people 
substitute  artificial  and  arbitrary  proofs  of 
innocence  or  guilt  for  judicial  investigation. 
The  Saxon  had  his  Ordeal.  The  Norman  his 
Combat,  and  all  barbarous  nations  and  tribes, 
among  them  the  American  Indians,  have  their 
compurgation  or  law-wager.  So  it  is  most  ap- 
parent that,  from  the  remotest  antiquity, 
among  all  nations  and  tribes  of  the  human 
race,  the  Egyptian,  the  Israelite,  the  Persian, 
the  Arab,  the  Greek,  the  Roman,  and  their 
descendants^have  in  some  form  or  other  placed 
heir  seal  of  condemnation  upon  the  crimes  of 
slander  and  libel. 


Le^al  Persoials. 
Gen.  John  B.  Sanborne,  of  St.  Paul, 
Minnesota,  is  at  the  Riggs  House.  Gen  S. 
is  well  and  favorably  known  in  Washington, 
as  an  able  lawyer  and  genial  gentleman.  He 
visits  our  city  on  professional  business. 

Evert  one  who  has  had  business  with  the 
General  Land  Office,  during  the  last  decade, 
will  regret  to  l^arn  of  the  retirement  of  Maj. 
J.  M.  Armstrong,  Chief  Clerk,  and  often  Acting 
Commissioner.  Major  A.  has  proven  himself 
a  gentleman,  lawyer,  and  an  able  and  efficient 
official.  The  good  wishes  of  the  Reporter  go 
with  him  to  his  new  field  of  labor,  as  Register 
of  the  Land  Office  at  Colfax,  Washington 
Territory. 


The  death  is  announced  of  Mr.  Charles 
Winchester,  advocate,  Aberdeen,  in  his  100th 
year. 

^^t^ 

Law  is  the  solemn  expression  of  the  legis- 
lative will. 


Not.  IM  and  160.— Octobsb  Tbbm,  1879. 

Frank  Shaw  and  David  S.Greenough,  Jr., 
Appellants, 

V. 

The  Little  Rock  and  Fort  Smith  Rail- 
way.  The  Little  Rock  and  Fort  Smith  Rail- 
road Company,  Charles  W.  Huntington,  and 
Samuel  H.  Gookin. 

Same  v.  The  Little  Rock  and  Fort  Smith 
Rail-  way  et  al. 

Appeals  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 

Mr.  Chief  Justice  Waite  delivered  the 
opinion  of  uie  court : 

These  cases  present  the  following  facts : 

On  the  9th  of  February,  1858, 10  Stat.,  155, 
Congress  made  a  grant  of  land  to  the  State 
of  Arkansas  to  aid  in  building  a  railroad. 
Power  was  only  given  the  State  to  sell  the 
lands  as  the  road  was  completed  in  sections 
of  twenty  miles  each.  If  the  road  was  not 
finished  in  a  time  which  was  named,  all  lands 
not  sold  were  to  revert  to  the  United  States. 
A  part  of  the  lands  thus  donated  by  Congress 
were  granted  by  the  State  to  the  Little  Rock 
and  Fort  Smith  Railroad  Company. 

On  the  22d  of  December,  1869,  the  railroad 
company  executed  a  mortg^e  on  its  railroad, 
completed  and  to  be  completed,  to  Henry  W. 
Paine  and  Samuel  T.  Dana,  as  trustees,  to 
secure  an  issue  of  bonds  amounting  in  the 
aggregate  to  $3,500,000,  payable  January  1, 
1890,  with  interest  semi-annually  ^t  six  per 
cent,  per  annum,  and  on  the  20th  of  June, 
1870,  it  executed  another  mortgage  on  its 
land  grant,  earned  and  to  be  earned,  to  Paine, 
Dana  and  William  B.  Stevens  to  secure  an- 
other issue  of  bonds  for  $5,000,000,  payable 
April  1,  1900,  with  interest  semi-annually  at 
seven  per  cent,  per  annum.  Each  of  the  mort- 
gages contained  this  clause : 

<*In  case  default  shall  be  made  in  the  pay- 
ment of  any  half  year's  interest  on  any  of  the 
said  bonds,  at  the  time  and  in  the  manner  in 
the  coupon  issued  therewith  provided,  the  said 
coupons  having  been  presented  and  the  pay- 
ment of  the  interest  therein  specified  having 
been  demanded,  and  such  default  shall  con- 
tinue for  the  period  of  three  months  after  said 
coupons  shall  have  become  due,  and  been  de- 
manded as  aforesaid,  then  and  thereupon  the 
principal  of  all  the  said  bonds  shall,  at  the 
election  of  the  trustees,  become  immediately 
due  and  payable." 

On  the  12th  of  May,  1874,  all  the  bonds 
provided  for  in  both   these   mortgages  had 
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been  put  oat  and  one  hundred  miles  of  the 
road  built.  About  sixty  miles  remained  to  be 
completed  and  the  company  was  without  funds 
or  credit.  All  interest  on  the  bonds  falling 
due  January  1,  1871,  and  thereafter,  was  in 
arrear  and  unpaid.  Thereupon  Paine,  a  citi- 
zen of  Massachusetts,  at  that^  time  the  only 
trustee  of  the  mortgage  of  th6  railroad,  and 
Paine,  Stevens,  and  Charles  W.  Huntington, 
all  citizens  of  Massachusetts,  then  the 
trustees  of  the  land-grant  mortgage,  com- 
menced suits  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Ar- 
kansas to  foreclose  their  respective  mortgages. 
In  each  of  the  bills  the  necessary  averments 
of  fact  were  made  to  entitle  the  parties  to  a 
decree  of  sale  and  the  trustees  elected  to  treat 
the  principal  of  the  bonds  a*8  due.  All  the 
necessary  defendants,  including  certain  judg- 
ment creditors,  were  made,  and  there  was 
nothing  at  that  time  in  the  citizenship  of  the 
parties  to  interfere  with  the  jurisdiction  of  the 
court.  No;  159  is  the  suit  upon  the  railroad 
mortgage,  and  No.  160,  that  on  the  land  grant. 
Afterwards  changes  in  the  trustees  were  made 
so  that  Charles  W.  Huntington  and  Samuel 
H.  Grookin  represented  the  railroad  mortgage 
and  Huntington,  Gookin,  and  Samuel  Atkins 
the  land  grant.  The  proper  substitutions 
were  made  on  the  record,  the  new  trustees  ail 
being  citizens  of  Massachusetts. 

Subsequently,  on  the  3d  of  October,  1874, 
an  amendment  was  made  to  the  bill  for  the 
foreclosure  of  the  railroad  mortgage,  by  which 
Atkins,  one  of  the  trustees  of  the  land  grant 
mortgage,  and  other  persons,  citizens  of  Mas- 
saclmsetts,  were  brought  in  as  defendants  to 
that  suit.  The  object  of  this  amendment  was 
to  obtain  the  appointment  of  a  receiver  of 
the  property  with  a  view  to  raising  money  on 
receiver's  certificates  to  complete  the  road 
and  save  the  unearned  land  grant.  No  such 
appointment  was  made,  however,  and  nothing 
was  done  under  the  amendment.  On  the  6th 
of  November  a  decree  was  entered  in  each  of 
the  cases,  finding  that  the  mortgage  sued  on 
was  a  valid  and  subsisting  lien  on  the  mort- 
gaged property ;  that  the  whole  amount  of  the 
bonds  in  each  case  had  been  issued  and  with 
the  interest  thereon  was  due  and  unpaid,  and 
ordering  the  mortgaged  property  to  be  sold 
unless  the  debt,  principal  and  interest,  was 
paid  on  or  before  the  10th  of  December  then 
next.  Provision  was  also  made  in  each  case 
for  a  distribution  of  the  proceeds  of  the  sales 
among  the  bondholders. 

After  this  decree  was  rendered  a  public 
meeting  of  the  holders  of  both  classes  of 
bonds  was  called  in  Boston  on  full  notice,  and 
as  the  result  of  that  meeting  Greorge  O.  Shat- 


tuck,  Francis  M.  Weld,  and  George  Ripley 
were  appointed  by  parties  representing  in  the 
aggregate  $6,097,000  of  the  bonds,  to  pur- 
chase the  mortgaged  property  for  the  benefit 
of  the  bondholders.  They  accordingly  ap- 
peared at  the  sale  and  became  the  purchasers 
of  the  railroad  for  fifty  thousand  dollars  and 
the  land  grant  for  the  same  amount.  The  sale 
was  duly  reported  to  the  court  on  the  19th  of 
December,  when  the  purchasers  appeared  and 
declared  in  open  court,  and  desired  to  have 
it  recorded,  that  it  was  their  intention  to  or- 
ganize a  qprporation  under  the  laws  of  Ar- 
kansas, to  own,  hold,  and  manage  the  prop- 
erty bought  at  the  sales,  and  that  the  holders 
of  any  of  the  bonds  secured  by  either  mort- 
gage might,  within  sixty  days  from  the  time 
of  the  organization  of  the  corporation,  trans- 
fer to  it  his  bonds  and  his  right  to  the  pro- 
ceeds of  the  sale,  and  become  entitled  to  his 
proportional  interest  in  the  stock  of  the  new 
corporation  upon  the  same  terms  and  stipula- 
tions as  any  other  holder  of  the  bonds ;  but 
this  was  not  to  prevent  the  new  corporation 
from  requiring  from  any  and  all  bondholders 
the  payment  of  his  proportion  of  the  expenses 
attending  the  sales  and  purchases,  and  such 
other  sums  not  exceeding  five  per  cent,  of  the 
principal  of  the  bonds  as  it  might  deem  for 
its  interests  to  require  as  a  condition  on  which 
the  stock  should  be  delivered,  provided  that 
the  same  requirement  should  be  made  of  all 
the  other  holders  of  bonds,  and  provided  fur- 
ther, that  this  stipulation  should  not  limit  the 
power  of  the  purchasers  to  organize  the  cor- 
poration without  notice,  or  of  the  corporation 
so  organized  to  mortgage  its  property,  or  to 
reserve  for  its  own  use  an  amount  of  its  capi- 
tal stock,  not  exceeding  ten  per  cent  thereof. 
At  the  same  time  the  several  trustees  appeared 
in  court  and  consented  to  a  confirmation  of 
the  sales  upon  the  agreement  that  the  stipu- 
lations of  the  purchasers  thus  given  be  em- 
bodied in  the  decrees  approving  and  confirm- 
ing the  sales.  Thereupon  appropriate  orders 
of  confirmation  containing  the  required  stipu- 
lations were  entered,  and  the  proper  convey- 
ances made.  In  the  order  confirming  the 
sale  under  the  land  grant  mortgage,  it  was 
provided  that  the  new  corporation  should,  as 
part  of  the  consideration  for  the  conveyance, 
compromise  or  pay  such  claims  against  the 
old  company  as  Huntington,  Ripley,  and 
Henry  A.  Whitney  might  within  one  year  ap- 
prove, and  upon  such  terms  and  in  such  man- 
ner as  they  should  prescribe. 

On  the  22d  of  February,  1875,  Charles  H. 
Richardson,  Frank  Shaw,  and  David  S.  Green- 
ough,  of  Boston,  representing  themselves  to 
be  holders  of  a  large  amount  of  the  bonds, 
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filed  their  petition  in  court,  asking  that  the 
decree  of  confirmation  might  be  modified  by 
striking  out  the  clause  requiring  payment  of 
the  claims  against  the  railroad  company,  and 
that  the  provisions  of  the  decrees  relating  to 
the  exchange  of  bonds  for  stock  in  the  new 
corporation  might  be  expended  until  the  ques- 
tion of  modification  should  be  decided.  As 
one  of  the  grounds  of  this  application  it  was 
alleged  that  Weld  and  Atkins  were  creditors 
of  the  railroad  company.  This  petition  was 
answered  by  the  several  trustees  explaining 
the  facts.  On  the  13th  of  April  the  time  for 
exchanging  bonds  for  stock  in  the  new  cor- 
poration was  extended  for  sixty  days,  and 
the  order  for  the  payment  of  claims  against 
the  railroad  company  so  modified  as  to  make 
the  approval  of  a  claim  by  the  court  necessary 
before  it  could  be  paid,  and  providing  for  no- 
tice to  Richardson,  Greenough,  and  Shaw 
whenever  a  claim  was  presented  for  allowance. 

On  the  6th  of  July,  1875,  Greenough,  as 
owner  of  fifty-eight  thousand  dollars  of  the 
bonds,  and  Shaw,  as  owner  of  eleven  thous- 
and dollars,  filed  ift  the  circuit  court,  in  each 
of  the  cases,  what  is  denominated  a  bill  of 
review,  in  which  they  ask  that  the  decrees  be 
reviewed  and  reversed,  and  they  placed  in  the 
same  situation  they  would  have  been  if  the 
decrees  had  not  been  gendered.  The  errors 
complained  of  relate  to  the  sufficiency  of  the 
allegations  in  the  original  bills ;  the  confirma- 
tion of  the  sales,  by  the  consent  of  the  truai- 
tees,  upon  the  terms  stipulated  for ;  a  want  of 
Jurisdiction  in  the  court,  as  the  complainants 
and  many  of  the  defendants  were  citizens  of 
the  same  State,  and  the  rendition  of  a  decree 
against  the  railroad  company,  without  service 
of  subpoena,  after  filing  the  amended  bill.  It 
was  also  alleged  that  Gookin  and  Atkins, 
trustees  of  the  mortgages,  were  holders  of 
bonds  secured  by  the  respective  trusts.  De- 
murrers to  both  bills  were  filed,  which  _the 
court  below  sustained  and  dismissed  the  suits. 
Shaw  and  Greenough  thereupon  appealed. 

We  think  it  clear  that  the  appellants  are 
not  entitled  to  the  relief  they  ask.  They  were 
not  parties  to  the  original  suits,  except  through 
their  trustees,  against  whom  they  make  no 
charges.  Indeed,  their  counsel  says  in  his 
brief,  *•  it  is  probable  that  they  (the  trustees) 
believed  that  they  were  doing  the  best  pos- 
sible for  their  beneficiaries. "  The  trustee  of 
a  railroad  mortgage  represents  the  bond- 
holders in  all  legal  proceedings  carried  on  by 
him  affecting  his  trust,  to  which  they  are  not 
actual  parties,  and  whatever  binds  him,  if  he 
acts  in  good  faith,  binds  them.  If  a  bond- 
holder, not  a  party  to  the  suit,  can,  under  any 
circumstances,  bring  a  bill  of  review,  he  can 


only  have  such  relief  as  the  trustee  would  be 
entitled  to  in  the  same  form  of  proceeding. 
'I'o  avoid  what  the  trustee  has  done  in  his  be- 
half he  must  proceed  in  some  other  way  than 
by  bill  of  review.  All  the  errors  complained 
of  in  these  bills  of  review,  as  occurring  before 
the  confirmation  of  the  sale,  are  such  as  affect 
only  the  railroad  company  injuriously.  If, 
in  fact,  they  are  errors  at  all  they  were  in  favor 
of  the  trustees  and  those  they  represent,  and 
not  against  them.  Of  these  the  trustees  could 
not  complain.  As  no  relief  was  granted  under 
the  amendment  to  the  bill  in  the  foreclosure 
of  the  railroad  mortgage,  the  court  clearly 
had  jurisdiction  of  that  case  for  the  purposes 
of  the  decree  as  rendered. 

But  if  the  bills,  as  filed,  are  original  in  their 
character,  to  set  aside  the  decrees  complained 
of  and  not  for  review  only,  the  appellants  are 
in  no  better  condition.  The  trustees  had  an 
undoubted  right  to  commence  these  suits  when 
they  did,  and  it  is  apparent  from  the  whole 
record  that  all  their  proceedings,  both  before 
and  after  the  sale,  were  in  the  interest  of  their 
beneficiaries  generally,  since  one  hundred  and 
eighty  in  number,  representing  in  the  aggre- 
gate eight  millions  out  of  the  eight  millions 
five  hundred  thousand  dollars  of  bonds  out- 
standing, accepted  the  result  and  exchanged 
their  bonds  for  stock  in  the  new  corporation. 
To  allow  a  small  minority  of  bondholders] 
representing  a  comparatively  insignificant 
amount  of  the  mortgage  debt,  in  the  absence 
of  any  pretence  even  of  fraud  or  unfairness, 
to  defeat  the  wishes  of  such  an  overwhelming 
majority  of  those  associated  with  them  in  the 
benefit^  of  their  common  security,  would  be 
to  ignore  entirely  the  relation  which  bond- 
holders, secured  by  a  railroad  mortgage,  bear 
to  each  other.  Railroad  mortgages  are  a  pe- 
culiar class  of  securities.  The  trustee  repre- 
sents the  mortgage,  and  in  executing  his  trust 
may  exercise  his  own  discretion  within  the 
scope  of  his  powers.  If  there  are  differences 
of  opinion  among  the  bondholders  as  to  what 
their  interests  require,  it  is  not  improper  that 
he  should  be  governed  by  the  voice  of  the 
majority,  acting  in  good  faith  and  without  col- 
lusion, if  what  they  ask  is  not  inconsistent 
with  the  provisions  of  his  trust.  This  com- 
pany and  these  trustees  were  peculiarly  situ- 
ated. The  road  was  unfinished,  and  the  land 
grant,  to  a  large  extent,  unearned.  While 
the  mortgages,  as  they  stood,  were  first  liens, 
there  was  great  danger  that  their  value  would 
be  seriously  impaired  unless  more  money 
could  be  raised.  The  attention  of  both  the 
trustees  and  bondholders  was  called  to  that 
fact,  and  at  first  it  seems  to  have  been  thought 
that  th^  9nd  might  be  accomplished  through 
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the  instrumentality  of  a  receiver  and  receiver's 
certificates.  This  necessarily  contemplated 
the  creation  of  a  lien  on  the  mortgaged 
property  snperior  to  that  which  then  existed. 
Although  the  mortgages  were  separate  and  on 
separate  properties,  the  value  of  each  de- 
pended, to  a  large  extent,  on  the  ability  of  the 
railroad  company  to  finish  its  road. 

For  some  reason  the  idea  of  a  receiver  and 
receiver*s  certificates  seems  to  have  been 
abandoned,  and  what,  to  our  minds,  was  a 
much  more  desirable  plan  adopted.  The 
power  of  the  courts  ought  never  to  be  used  in 
enabling  railroad  mortgagees  to  protect  their 
securities  by  borrowing  money  to  complete 
unfinished  roads,  except  under  extraordinary 
circumstances.  It  is  always  better  to  do 
what  was  done  here  whenever  it  can  be ;  that 
is  to  say,  reoi^anize  the  enterprise  on  the 
basis  of  existing  mortgages  as  stock,  or  some- 
thing which  is  equivalent,  and  by  a  new 
mortgage  with  a  lien  superior  to  the  old,  raise 
the  money  which  is  required  without  asking 
the  courts  to  engage  in  the  business  of  rail- 
road building.  The  result,  so  far  as  en- 
cumbering the  mortgage  security  is  concerned, 
is  the  same  substantially  in  both  cases,  while 
the  reorganization  places  the  whole  enterprise 
in  the  hands  of  those  immediately  interested 
in  its  successfVil  prosecution. 

The  bare  fact  that  some  of  the  trustees 
were  holders  of  bonds  secured  by  their  trust 
is  not  sufficient  of  itself  to  make  them  incom- 
petent to  consent  to  such  a  decree  as  was  ren- 
dered. From  the  whole  case  it  is  apparent 
that  from  the  beginning  their  conduct  was 
governed  by  the  wishes  of  a  very  large 
minority  of  bondholders.  If  there  was  any- 
where the  slightest  evidence  of  fraud  or  un- 
faithfulness, their  conduct  would  be  carefully 
scrutinized.  The  acts  of  trustees  when  per- 
sonally interested  should  always  be  open  and 
fair.  Slight  circumstances  will  sometimes  be 
considered  sufficient  proof  of  wrong  to  justify 
sotting  aside  what  has  been  done.  But  when 
everything  is  honestly  done,  and  the  courts 
are  satisfied  that  the  rights  of  others  have  not 
been  prejudiced  to  the  advantage  of  the 
trustee,  the  simple  fact  of  interest  is  not  suf- 
ficient to  justify  the  withholding  of  a  con- 
firmation of  his  acts. 

Here  the  name  of  Grookin,  one  of  the  trus- 
tees, appears  in  the  list  of  bondholders  ap- 
pointing the  committee  to  make  the  purchase 
at  the  sale  as  the  holder  of  two  hundred 
thousand  dollars  of  the  bonds.  Associated 
with  him  in  the  list  were  others  representing 
near  six  millions  of  dollars.  His  name  openly 
appeared  on  the  paper  when  the  court  was 
asked  to  confirm  the  sale  on  the  conditions 


agreed  to.  Certainly  this  is  not  sufficient  to 
defeat  the  plan  to  which  he  and  his  associates 
gave  their  consent.  Atkins,  another  trustee, 
was  a  creditor  of  the  company,  whose  debt 
came  within  the  provision  made  in  the  decree 
for  payment  by  the  new  corporation.  All 
this  was  fully  explained  to  the  court  when  the 
modification  of  the  decree  in  this  particular 
was  asked  for,  and  since  no  claim  can  now  be 
paid  except  with  the  approval  of  the  court . 
after  notice  to  the  appellants,  we  see  no  reason 
why  what  has  already  been  done  is  not  suf- 
ficient for  the  protection  of  fill  concerned. 

On  the  whole,  we  see  no  reason  for  inter- 
fering with  the  decrees  below,  and  they  are 
each,  therefore,  affirmed. 


notes  of  Cmmmu. 


Foreclosure— APPOINTMENT  of  receiver. 
Although,  by  the  laws  of  this  State,  the  mort- 
gagor of  land  holds  the  legal  title  until  the 
foreclosure  sale,  yet,  in  a  proper  case,  when 
necessary  to  protect  the  mortgagee's  interests, 
equity  will  appoint  a  receiver.  This  may  be 
done  by  order  in  the  foreclosure  suit,  after 
judgment;  and  the  fact  that  the  complaint 
does  not  state  facts  authorizing  the  appoint- 
ment is  no  objection  in  such  a  cas^.  The 
power  of  a  court  of  equity  to  appoint  a  re- 
ceiver of  the  rents  and  profits  of  the  real  es- 
tate mortgaged,  in  an  action  to  foreclose  the 
mortgage,  in  States  where  the  rights  of  the 
lAortgagor  are  substantially  the  same  as  in  this 
State,  has  been  sustained  by  the  courts  in  the 
following  cases :  Bank  v.  Arnold,  5  Paige,  89 ; 
Ins.  Co.  V.  Stebbins,  8  Id.,  566  ;  Astor  v.  Tur- 
ner, 11  Id.,  486 ;  Verplank  v.  Caines,  1  Johns. 
Ch.,  58 ;  Classon  v.  Cooley,  5  Sandf.,  447 ; 
Bank  v.  Tollman,  81  Barb.,  201 ;  Smith  v. 
Tiffany,  18  Hun.,  671 ;  Callman  v.  Shaw,  19 
Iowa,  188 ;  Pasco  v.  Gamble,  15  Fla.,  562 ; 
Hyman  V.  Kelly,  I  Nev.,  179;  Phillips  v.  Ei- 
land  52  Miss.,  721 ;  Whitehead  v.  Wootton, 
48  Id.,  526 ;  Meyers  v.  Estell,  48  Id.,  872 ; 
Boyce  v.  Boyce,  6  Pierce's  Ch.  (S  C),  802, 
and  Matthews  v.  Preston,  cited  in  a  note  to 
the  last  case;  Douglas  v.  Cline.  12  Bush. 
(Ky.),  608-622 ;  Bridge  Co.  v.  Douglas,  Id., 
678.  In  England,  and  those  States  in  this 
country  where  the  legal  title  to  the  real  estate 
vests  in  the  mortgagee,  and  after  forfeiture  he 
can  maintain  an  action  of  ejectment  to  re- 
cover the  possession  of  the  mortgaged  i)rem- 
ises,  or  compel  the  tenants  to  attorn  to  him, 
as  a  general  rule  a  court  of  equity  will  not 
appoint  a  receiver  on  the  application  of  the 
mortgagee,  but  leave  him  to  his  legal  reme- 
diea.  Sturch  v.  Young,  5  Beav.,  557 ;  Ander- 
son V.  Kennishead,  16  Id.,  829;  Bemey  v. 
Sewell,  1  J.  &  W.,  647 ;  Ac^and  v.  Gravener, 
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31  Bcav.,  482 ;  Cartleyen  v.  Hatbawa3',  UN. 
J.  Eq.,  89 ;  Frisbee  v.  Bateraan,  24  Id.,  28 ; 
Bestv.  Schermier,  2  Halst.  Ch.  (N.  J.),  154. 
'  And  a  receiver  would  be  appointed  only  where 
equitable  grounds  existed,  and  on  the  appli- 
cation of  persons  having  only  equitable  mort- 
gages, who  were  not  in  a  position  to  recover 
possession  of  the  mortgaged  premises  in  an 
action  at  law.  Union  Trust  Co.  v.  Railroad, 
4  Cent.  L.  J.,  585 ;  Meaden  v.  Sealey,  6  How., 
629 ;  Fairfield  v.  Irvine,  2  Russ.,  149  ;  Mahon 
V.  Crothers,  28  N.  J.  Eq.,  567 ;  Johnson  v. 
Tucker,  Tenn.  Ch.,  398 ;  Henshaw  v.  Wells, 

9  Humph.,  568;  Farnham  v.  Campbell,  10 
Paige,  598.  Only  the  courts  of  Michigan  and 
California  have  denied  the  power  of  a  court 
of  equity  to  appoint  a  receiver  on  the  appli- 
cation of  a  mortgagee  in  a  foreclosure  action. 
Wagur  V.  Stone,  36  Mich.,  364;  Guy  v.  Ide, 
6  Cal.,  99.  The  authorities  show  very  clearly 
that  a  receiver  may  be  appointed  after  judg- 
ment and  before  sale,  especially  when  the 
sale  is  delayed  for  some  considerable  length 
of  time  thereafter.  In  the  following  cases 
the  appointment  was  made  after  judgment 
and  approved.  Bank  v.  Tallman,  31  Barb., 
201 ;  Smith  v.  Tiffany,  13  Hun.,  671-2 ;  As- 
ter V.  Turner,  11  Paige,  436 :  Hackett  v.  Snow, 

10  Irish  Eq.,  220 ;  Cooke  v.  Gwyn,  3  Atk., 
690;  Thomas  v.  Davies,  11  Beav.,  29.  See 
Jones  on  Mortgages,  §  153 ;  Schreiber  v. 
Carey.  Opinion  by  Taylor,  J. — Alb&ny  Law 
Journal, 


PiUlTITION — PARTIES — ^PARTITION   OF    PER- 

soNAi.  PROPERTY. — B,  by  his  will,  bequeathed 
his  property  to  five  of  his  children.  He  au- 
thorized a  son  to  carry  on  the  hotel  business 
for  which  his  real  estate  was  used  for  five 
years,  afterwards  he  empowered  his  execu- 
tors to  sell  his  real  and  personal  property 
and  divide  the  proceeds  among  his  residuary 
legatees.  F.  died  before  B.,  and  after  the 
death  of  B.  the  property  was  leased  as  a 
hotel  by  the  residuary  legatees,  no  steps  be- 
ing taken  by  the  surviving  executor  under 
the  will  to  sell  it,  and  treated  by  them  as  real 
property  to  which  they  had  title.  In  an  ac- 
tion for  partition  of  the  property  by  P..  who 
had  acquired  title  to  three-fourths  of  the  prop 
erty  from  a  part  of  the  residuary  legatees, 
against  J.,  who  as  legatee  owned  the  other 
fourth,  it  was  sought  to  charge  the  interest  of 
J.  with  improvements  and  repairs  made  upon 
the  property.  Heldy  1.  That  although  by  the 
provision  of  the  will  the  real  estate  was  con- 
verted into  personal  property,  the  executors, 
who  were  devisees,  would  take  no  estate^  in 
the  lands  as  trustees,  but  merely  a  power  in 
trust  to  be  executed  for  the  purpose  pf  disr 


tribution  according  to  the  will,  which  was  lia- 
ble to  be  defeated  by  a  re-conversion  of  the 
property  made  personal,  by  the  will,  into  real 
estate ;  that  such  property  would  be  converted 
into  real  estate  by  a  slight  expression  of  an 
intention  so  to,  do  on  the  part  of  those  abso- 
lutely entitled  (Dalzell  on  Eq,  Convers.,  168 ; 
Multon  V.  Brigg.  L.  R.,  1  Ch.  D.,  385  ;  1  Jarm. 
on  Will,  523) ;  that  the  acts  of  the  legatees 
did  convert  it  into  real  estate,  and  that  the 
purpose  of  the  power  having  become  unat- 
tainable the  power  in  the  executor  to  sell  be- 
came extinguished.  Hetzel  v.  Barber,  69  N. 
Y.,  1.  And  plaintiff  and  defendant  became 
tenants  in  common.  Garvey  v.  McDevitt.  72 
N.  Y.,  563.  The  case  of  Crittenden  v.  Fair- 
child,  41  id.,  289,  292,  distinguished.  2.  The 
executor  was  not  necessary  as  a  party  under 
1  R.  S.,  735,  §  107,  on  account  of  his  unex- 
ecuted power,  neither  was  he  as  executor,  it 
appearing  that  seven  years  had  elapsed  since 
the  death  of  testator,  and  the  presumption 
being  that  debts  and  legacies  had  been  paid. 
Bevan  v.  Cooper,  72  N.  Y.,  317 ;  Kinniar  v 
Rogers,  42  id.,  531.  3.  The  repairs  and  im- 
provements on  the  property  were  made  with 
the  acquiescence  of  defendant,  who  knew  of 
them  at  the  time  they  were  made.  Held,  that 
defendant's  share  was  liable  for  its  proportion 
of  the  expense  of  such  improvement.  4.  Per- 
sonal property,  the  furniture  of  a  hotel  used 
in  carrying  on  the  business  of  the  real  estate, 
and  belonging  to  the  same  owners,  was  ordered 
sold  with  the  real  estate.  It  appeared  that  the 
property  could  be  sold  more  advantageously 
together.  Held,  that  the  sale  of  both  real  and 
personal  property,  as  a  single  lot,  could  be 
directed.  Judgment  aflSrmed.  Prentice  et  al. 
V.  Jansen,  appellants.  Opinion  by  Miller,  J. 
Decided  Jan.  13, 1880— [-4^6.  L.  J.,  Feb.  28.  • 


EVIDBNCE-CROSS-EXAMINATION-QUESTIONS 
TO  TEST  RECOLLECTION — COMPARISON  OF  SIG- 
NATURES.— In  an  action  against  an  adminis- 
trator for  the  value  of  certain  bonds  claimed 
to  have  been  left  by  plaintiff  with  the  intes- 
tate for  safe  keeping  and  for  sale,  certain 
receipts  signed  by  intestate  were  produced 
in  evidence,  which  defendant  claimed  were 
forged.  One  of  the  witnesses  for  plaintiff 
testified  to  the  genuineness  of  the  signatures 
on  the  receipts,  stating  that  he  had  seen  de- 
ceased write  his  namff*as  indorser  upon  cer- 
tain  checks  in  witness's  possession,  but  that  he 
had  not  looked  at  the  checks  lately.  Defend- 
ant's counsel,  on  cross-examination,  asked : 
"You  are  not  quite  sure ;  if  you  should  have 
those  checks  before  you  and  his  signature  tlien 
your  opinion  might  be  altered  as  to  those,  are 
you  ?  "     Held,  th^t  the  question  was  properly 
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excluded  as  hypothetical.  2.  If  questions  on 
cross-examination  are  asked  merely  to  ascer- 
tain bow  much  recollection  the  witness  had  it 
is  not  matter  of  right  to  ask  every  conceiva- 
ble question.  The  extent  to  which  inquiries 
irrelevant  to  the  issue  may  be  pursued  for  the 
purpose  of  affecting  credit  to  be  given  to  a 
witness  are  within  the  discretion  of  the  court. 
3.  Comparison  of  signatures  for  the  purpose 
of  determining  genuineness  can  only  be  made  \ 
with  signatures  properly  in  evidence,  and  the 
genuineness  of  which  is  material  to  the  main ; 
issue.  Signatures  cannot  be  introduced  for 
the  mere  purpose  of  comparison.  Miles  v. 
Loomis,  (Court  of  Appeals,  November,  1878) ; 
case  of  Youngs  v.  Honner,  1  Car.  &  K.,  62, 1 
distinguished.  4.  Where  a  party  had,  on  cross- 
examination  by  his  opponent,  an  administra- 
tor, been  examined  as  to  a  trans'iction  with 
the  intestate ;  held,  that  the  party  on  re-direct 
examination' was  entitled  to  explain  the  trans- 
action, and  sta'^  the  whole  transaction  so  as 
to  show  that  the  inference  sought  to  be  drawn 
therefrom  was  unfounded  in  fact.  Judgment 
aflSrmed.  Merritt  v.  Campbell  et  al.,  admin- 
istrator, appellant.  Opinion  by  Rapallo,  J. 
Decided  Jan.  13, 1880. — [Albany  Law  Jour- 
ncU. 


HOTBA  OF  WBCEBTT  DBGISIOHS  . 

1.  Guetrdian  and  ward :  Account ;  ward  an 
alien  enemy. — ^The  right  of  a  ward  to  call  on 
her  guardian  to  account  for  funds  received  by 
him  before  the  late  war,  was  not  annulled  be- 
cause of  the  ward's  being  an  alien  enemy,  but 
only  suspended. 

2.  Ibid,:  Unlawffd  investment ;  confiacatian, 
— A  guardian  cannot  justify  himself  for  un- 
lawful investments  by  the  plea  that  the  moneys 
would  have  been  confiscated  by  the  United 
States  Government.  His  duty  to  his  govern- 
ment  is  his  first  duty. 

3.  Ibid.:  New  guardian ;  securities  from  old 
guardian. — ^Where  a  new  guardian  was  ap- 
pointed by  a  court  of  competent  jurisdiction, 
where  the  parties  afterwards  resided,  pay- 
ments of  cash  by  the  former  guardian  to  the 
new  guardian  should  be  allowed ;  but  the  lat- 
ter has  no  power  to  accept  securities  as  a  full 
discharge  of  the  former  guardian's  liability  to 
account  for  moneys  originally  received. 

4.  Ibid.:  Ratification  by  ward;  proof. — 
Ratification  by  a  ward  of  her  guardian's  acts 
must  be  very  clearly  proved,  and  must  be 
sho?ni  to  have  been  made  with  full  knowl- 
edge of  all  the  facts  and  of  the  legal  rights 
affected. 

5.  Trust:  Investments  not  authorized. — A 
trustee  who  invests  funds  in  a  ipapn^r  not  al- 


lowed by  law,  though  acting  with  the  best  in- 
tentions, must  make  good  the  amount  with 
interest  and  annual  rents.  [Micon,  Adm'r, 
v.  Lamar,  Ex'r.  U.  S.  Cir.  Ct.,  S.  D.  N.  Y. 
Jan.  2,  1880.] 

1.  Equity  practice  and  pleading :  Distinct 
iHghts. — ^Parties  having  no  common  interest, 
but  asserting  several  and  distinct  rights,  can- 
not unite  as  plaintiffs. 

2.  Ibid.:  Misjoinder ;  demurrer ;  dismissal. 
— ^Misjoinder  of  plaintiffs  must  be  taken  ad- 
vantage of  by  demurrer;  if  defendant  an- 
swers, the  objection  will  be  considered  waived ; 
but,  even  when  so  waived,  if  the  effect  of  the 
misjoinder  is  such  as  to  embarrass  the  court, 
the  court  of  its  own  motion  will  dismiss  the 
complaint. 

8.  Equity  jurisprudent:  Reformation  of 
deed;  mistake;  proof. — Equity  will  reform 
deeds  because  of  mistakes  therein,  but  to  war- 
rant the  exercise  of  this  power  the  proof  must 
be  clear  and  satisfactory. 

4.  Reformation :  Specific  performance ;  er- 
ror in  extent  of  land  conveyed. — When  a  deed 
conveys  less  than  the  land  bought,  the  proper 
remedy  is  in  reforming  the  contract,  not  by 
specific  performance.  [Hendrickson  v.  Wal- 
lace's Ex'r.  Ct.  of  Chan,  of  N.  J.  Oct.  Term, 
1879.    4  Stew.] 

—     •^»i»» 

lBt«r««tUMr  to  WimmUmwu  »inI  tb«lr  P»troBS. 

A  point  of  much  interest  to  bankers  and 
their  customers  was  decided  in  the  case  of 
the  First  National  Bank  of  Cincinnati  against 
Frederick  Burkhardt,  in  the  opinion  of  Justice 
Swayne,  in  the  Supreme  Court  of  the  Cnited 
States,  April  12,  1880,  afiSrming  the  judg- 
ment of  the  United  States  Circuit  Court  for 
the  Southern  District  of  Ohio.  Burkhardt, 
on  the  afternoon  of  February  28,  1875,  sigjied 
a  contract  with  the  bank  guaranteeing  the 
credit  of  one  John  Cinnamon  up  to  $50,000. 
A  check  drawn  by  him  for  $10,997  had  been 
presented  early  in  the  day,  but  according  to 
a  custom  of  the  bank  was  not  credited  to  the 
account  to  which  it  was  intended  to  be  until 
after  banking  hours.  The  bank  held  that  it 
was  not  a  charge  on  Burkhardt's  account  till 
credited  on  the  other  account.  The  court 
held  that,  as  soon  as  the  check  was  received 
by  the  bank  ofl^cers  it  was  a  credit  on  one 
and  a  debt  on  the  other  account,  and  that 
Burkhardt  was  not  liable  under  the  contract. 


Forgery  of  RECEiPT.-When  the  instrument 
set  out  is  not  prima  facie  a  receipt,  such  ex* 
trinsic  facts  must  be  averred  as  are  necessary 
to  show  that  the  instrument  would,  if  genuine, 
haVe  the  effect  of  a  receipt.  Henry  v.  State. 
(Ohio  S.  C.) 
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The  New  York  Common  Pleas  have  recently 
held  that  in  -an  action  to  recover  upon  a  sin- 
gle covenant,  such  as  the  usual  covenant  to 
pay  rent  in  a  lease,  if  all  sums  accrued  and 
payable  at  the  time  the  action  is  commenced 
are  not  included,  those  omitted  cannot,  after 
judgment,  -be  recovered  in  another  action,  it 
matters  not  which  action  be  brought  first.  In 
this  conclusion  the  case  of  Mcintosh  v.  Lown 
(40  Barb.,  550),  is  declared  to  be  overruled. 
They  accordingly  held  that  in  an  action  for 
an  instalment  of  rent,  judgment  in  a  Junior 
action  for  another  instalment  which  was  due 
on  the  same  covenant  before  the  senior  action 
was  commenced  may  be  set  up  by  supple- 
mental answer  and  is  a  bar.  The  defense  is 
not  waived,  nor  the  right  to  set  it  up  affected 
by  the  omission  to  interpose  the  first  action 
as  an  abatement  of  the  second.  Whichever 
action  first  terminates  in  a  judgment,  may  by 
used  in  this  way  as  a  defense  to  the  other. 
—N.  Y.  Daily  Register,  March  29,  1880. 

Judicial  Separation  for  Drunkenness. 
— Does  drunkenness  aflTord  a  sufficient  ground 
on  which  a  wife  can  demand  a  judicial  sepa- 
ration from  her  husband  ?  This  question  has 
been  considered  by  the  French  lawyers,  and 
decided  in  the  affirmative.  The  petitioner, 
shortly  after  her  marriage,  discovered  that  her 
husband  was  i  confirmed  drunkard.  The  plea 
of  habitual  drunkenness  was  decided  by  the 
tribunal,  before  whom  the  matter  came  in  the 
first  instance,  to  be  inadmissible;  but  the 
court  of  i4)peals  at  Paris  has  overruled  this 
view,  and  established  the  principle,  new  to 
French  jurisprudence,  that  a  husband  who  is 
an  habitual  drunkard  has  no  power  to  compel 
his  wife  to  live  with  him. 


A.  LEASED  A  piano  under  an  agreement  that 
when  she  had  paid  in  instalments  the  sum  of 
$350  it  should  be  hers ;  she  sent  the  piano  as 
a  gift  to  the  house  of  B,  a  connection,  and 
died  before  pajring  the  full  amount ;  on  her 
death  her  administrator  paid  what  was  still 
due  on  the  leasing  contract,  and  removed  the 
piano.  In  replevin  by  B  against  the  adminis- 
trator: Held,  that  B's  title  was  good  and 
must  prevail.  Nicholson  v.  Thomas. —  Weekly 
Notes  of  Cases,  March  18,  1880. 


Where  a  property,  subject  to  two  succes- 
sive ground  rents,  is  sold  under  a  subsequent 
encumbrance,  arrears  of  the  first  ground  rent 
due  at  the  time  of  the  sheriffs  sale  are  pot 
discharged  thereby,  being  protected  by  the 
intervening  undischarged  estate  of  the  second 

S'ound  rent.    Hacker    v.    Cozens. —  Weekly 
btes  of  Cases,  March  18,  1880. 


Jmrd  S^prtuw^ni 


FurniBhed  by  D.  K.  Sickles, 

SwMBp  I««ml  Grmnt  to  Or«SOB. 

State  Claims  tmder  the  Act  of  Congress  of  March  12, 


1860.    {^Aaiides  at  Large,  Vol.  12,  page  3.) 

The  Act  making:  the  ^ant  contains  the  foilowln^ 
proviso :  "  Provided,  That  the  ^rant  hereby 
made  sliall  not  include  any  lands  which  the  Gov- 
ernment of  the  United  St:ite8may  have  re8er\-e<i, 
sold,  or  disposed  of,  (in  pursnance  of  any  hiw  - 
heretofore  enacted),  prior  to  the  confirmation  of 
title  to  be  made  under  the  authority  of  the  91  id 
Act." 

In  extending  the  provi:iionA  of  the  swamp  grant  of 
1850  to  the  States  of  MinneM>ta  and  Oregon,  Con- 
gress made  a  ^rant  in  presentu  Land  Uins  granted 
is  reserved  from  disposal  under  the  pre-emption 
laws  of  the  United  Stateft. 

The  provii>o  to  the  granting;  act  doeA  not  authorize 
a  sale  of  a  tract  of  land  by  the  Government  in 
the  face  of  an  asserted  and  undetermined  claim 
of  the  State  of  Orej^on,  or  wiili  knowledge  on 
the  part  of  the  Land  Departm<*nt  that  the  land 
is  swamp  and  overflowed,  within  the  meaning;  of 
the  Act. 

Dbparthent  o^thb  Intkuior. 

Washington,  April  16,  1880. 

Sir:  I  have  considered  the  case  of  Dennis 
Crowley  v.  The  State  of  Oregon,  involving 
the  title  to  the  S.  W.  J  of  N.  E.  J,  the  S.  E.  J 
of  N.  W.  J,  and  lots  6,  8,  9  and  10  of  s^tion 
19,  town.  39  Sm  range  9  E.,  and  lot  4  of  sec- 
tion 24,  town  89  S.,  range  8  E.,  Lakeview 
Land  District,  Oregon^on  appeal  by  the  State 
from  your  decision  of  January  28,  1879. 

The  State  claims  the  land  under  the  act  of 
March  12, 1860,  12  U.  S.  Stats.,  3.  It  is  clearly 
swamp  and  overflowed  within  the  meaning  of 
said  act,  and  is  virtually  admitted  to  be  such 
by  Crowley. 

These  tracts  were  returned  by  the  surveyor- 
general  in  1858,  as  a  part  of  Little  Kamatfa 
Lake ;  but  on  resurvey,  made  in  1872,  plata 
of  which  were  approved  and  filed  in  April, 
1873,  they  were  returned  as  public  land. 

Tracts  of  the  same  general  character  in 
townships  39  and  40  S.,  range  8  £.,  and  which 
were  returned  in  the  same  manner  by  said 
surveys  have  been  patented  to  the  State  as 
swamp.  List  1,  Linkville,  approved  January 
7,  1876. 

In  September,  1872,  the  Governor  of  Ore- 
gon filed  notice  of  the  State's  claim  and  a 
list  of  swamp  land  selections  embracing  said 
tracts  in  the  office  of  the  surveyor-general, 
and  on  December  1,  1872,  he  filed  a  similar 
notice  and  list  in  the  proper  local  land  office. 

From  a  stipulation  filed  since  the  rendition 
of  your  decision,  it  appears  that  the  governor 
afterwards  filed  duplicates  of  said  notices  and 
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lists  in  the  local  office  on  June  14^  1873,  and 
November  25,  1875.  Evidence  in  support  of 
the  claim  of  the  State  was  filed  in  due  time 
in  the  office  of  the  surveyor-general,  but  it 
has  not  yet  been  acted  upon  by  your  office. 

Crowley  claims  under  the  pre-emption  law. 
He  has  the  legal  qualifications  of  a  pre-emp- 
tor.  He  settled  September  1,  1878,  with  full 
knowledge  of  the  claim  of  the  State  and  of 
the  character  of  the  land.  He  filed  his  de- 
claratory statement  in  time.  On  the  10th  of 
March,  1876,  he  applied  to  make  proof,  and 
to  enter  the  land,  and  asked  that  the  State 
should  be  notified  and  a  day  set  for  a  hearing. 
He  also  set  forth  in  his  application  the  fol- 
lowing: "You  will  also  take  notice  that  I 
hereby  waive  all  question  as  to  the  swampy 
character  of  said  land,  and  base  my  claim  to 
said  land  upon  my  residence,  cultivation  and 
improvement  in  good  faith  as  required  by  law." 

By  consent  the  case  was  set  for  hearing  on 
March  20,  1876.  and  formal  notice  issued  ac- 
cordingly. 

It  is  unnecessary  to  recite  the  proceedings 
had  at  the  trial.  It  is  sufficient  to  say  that 
Crowley  virtually  admitted  the  land  to  be 
swamp  and  overflowed,  but  insisted,  never- 
theless, that  it  was  subject  to  disposal  under 
the  pre-emption  law,  and  that  lie  had  a  legal 
right  to  enter  it,  and  he  thereupon  submitted 
his  proof  and  tendered  payment.  His  proof 
shows  that  he  has  done  all  that  the  pre-emp- 
tion law  requires  to  entitle  a  settler  to  an  en- 
try and  patent  for  land  subject  to  pre-emp. 
tion  disposal. 

From  the  foregoing  it  is  apparent  that  the 
case  should  be  treated  as  if  the  swampy  char- 
acter of  the  land  had  been  fully  and  affirma- 
tively proven  at  the  trial,  and  it  follows  that 
the  State  is  not  in  default  in  completing  the 
selection,  under  her  present  arrangement  with 
your  office,  within  the  time  limited  in  the  sec- 
ond section  of  the  act  of  1860,  so  far  as  any- 
thing she  could  do  is  concerned,  the  period 
limited  having  expired  October  29,  1876. 

The  question  for  determination  upon  the 
facts  is,  whether  or  not  the  land  was  subject 
to  disposal  under  the  pre-emption  law. 

You  hdld,  in  eflfect.  that  Crowley's  compli- 
ance in  good  faith  with  all  the  requirements 
of  the  pre-emption  law,  including  tender  of 
payment,  constituted  a  sale  or  disposal  of  the 
land  within  the  meaning  of  the  proviso  to  the 
act  of  1860,  and  thereupon  awarded  the  land 
to  him,  citing  as  precedents  therefor  the  de- 
cisions of  my  predecessors  in  the  cases  of 
the  State  6f  Oregon  v.  Stoll  and  Waggoner, 
(Copp's  L.  L.,  475),  and  State  of  Oregon  v. 
Pre-emptor,  (Copp's  L.  O.  for  Nov.,  1876,  p. 
119.) 


Your  decision,  in  efiTect,  is  that  lands  in  Ore- 
gon actually  claimed  by  the  State  as  swamp 
and  overflowed,  and  proven  to  be  or  identified 
as  such,  are,  nevertheless,  subject  to  settle- 
ment and  disposal  under  the  pre-emption  law 
at  any  time  prior  to  the  issuing  of  patent  un- 
der the  act  of  1860. . 

While  this  doctrine  is  supported  by  some 
of  the  language  of  those  decisions,  especially 
thatjq[uoted  by  you,  and  while  it  may  be  true 
that  my  predecessors  intended  to  hold  that 
lands  in  Oregon,  shown  to  be  swamp  and 
overflowed,  might  be  disposed  of  under  the 
pre-emption  law  to  persons  making  valid  set- 
tlements  thereon,  and  who  could  affirmatively 
prove  that  every  step  in  compliance  with  the 
law  had  been  taken  "  in  perfect  good  faitli,"  it 
is  equally  true  that  viewing  those  decisions 
in  the  light  of  the  facts  of  the  cases,  and  the 
matter  actually  decided,  a  doctrine  or  rule  is 
clearly  deducible  that  seems  to  me  to  pre- 
clude the  possibility  of  valid  pre-emption  set- 
tlements  upon  such  lands  or  good  faith  in  the 
performance  of  the  requirements  of  the  pre- 
emption law  in  regard  to  the  same. 

The  case  of  the  State  v.  Stoll  and  Waggo- 
ner was  similar  to  the  one  under  considera- 
tion. The  land  was  first  returned  as  a  part 
of  a  lake,  but  in  1868,  it  appearing  that  it 
was  uncovered  for  nearly  half  of  each  year 
and  yielding  valuable  pasturage,  the  lines  of 
the  public  surveys  were  extended  over  it  and 
the  plat  was  amended  accordingly.  Tlie  pre- 
emptioners  offered  their  declaratory  state- 
ments August  28,  alleging  settlements  August 
26  and  27,  1871,  respectively.  The  State  as- 
serted her  claim  by  filing  a  list  of  selections 
Sept.  19,  1871,  and  in  this  respect  the  case  was 
more  favorable  to  the  pre-emption  rights  than 
the  present  one,  Crowley  having  settled  sub- 
sequently to  the  filing  of  the  list  by  the  gov- 
ernor. The  claimants  appeared  at  the  local 
office,  made  proof  of  compliance  with  the  law 
and  tendered  payment.  Your  office  finding 
that  the  State  had  asserted  a  claim  prior  to 
proof  and  tender  of  payment  by  the  claim- 
ants, ordered  a  hearing.  The  local  officers 
awarded  the  land  to  the  State.  You  reversed 
their  decision  and  awarded  the  tracts  to  Stoll 
and  Waggoner,  holding  that  the  land  was  not 
of  the  character  granted.  On  appeal,  my  pre- 
decessor reversed  your  decision  and  awarded 
the  land  to  the  State,  on  the  ground  that  the 
claimants  had  not  acted  in  good  faith,  and 
held  that  the  evidence  was  such  as  **  almost 
to  preclude  the  possibility  of  the  defendants 
being  claimants  in  good  faith,"  and  this  con- 
clusion seems  to  have  been  reached  mainly 
from  the  fact  that  "¥rith  full  knowledge  of 
the  claim  of  the  State,  and  the  fact  that  for 
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more  than  one-half  of  every  year  the  land 
was  covered  by  water,*'  *  *  *  they  moved 
npon  the  tracts  and  "  erected  small  houses  or 
cabins."  Other  circumstances  leading  to  the 
conclusion  that  the  parties  were  not  claiming 
in  good  faith  arose,  it  would  seem,  out  of  the 
character  of  the  land  itself.  It  was  too  wet 
to  cultivate,  and  on  account  of  its  being  wet 
the  cabins  were  erected  on  posts. 

Crowley  was  a  little  more  fortunate  than 
Stoll  and  Waggoner  in  this,  that  he  found  a 
spot  of  about  four  acres  which,  unlike  the 
balance  of  his  claim,  was  not  submerged  dur- 
ing the  season  of  high  water,  and  which  he 
could  cultivate,  and  upon  which  he  could 
erect  buildings.  •  But  this  fact  by  no  means 
changes  the  principle  which,  if  followed,  would 
defeat  Crowley's  claim  as  it  did  Stoll's  and 
Waggoner's. 

In  your  decision  of  the  other  case  cited,  iu 
which  entries  had  actually  been  made  by  pre- 
emptors,  you  stated:  •'This  office  holds  that 
a  valid  settlement  under  the  pre-emption  law, 
followed  by  cultivation,  final  proof  and  pay- 
ment, or  tender  of  purchase-money,  prior  to 
issue  of  patent  to  the  State,  is  such  a  dispo- 
sition of  the  land  as  to  bring  it  within  the 
exception  of  the  act  of  March  12,  1860,  no 
matter  whether  the  land  is  really  swamp  or 
not." 

Upon  ^  appeal,  my  predecessor  dissented 
from  this  doctrine,  and  his  decision  was  to 
the  effect  that  a  valid  settlement  could  not  be 
made  upon  swamp  land  in  Oregon  where  the 
State  had  given  notice  of  her  claim ;  and  it 
follows  indubitably  that  unless  there  is  a  valid 
settlement  there  can  be  no  disposal  under  the 
pre-emption  law.  He  held  :  **  To  settle  upon 
lands  of  a  swampy  character  would,  of  itself, 
I  think,  raise  a  sufficient  doubt  of  good  faith 
on  the  part  of  such  settler,  as  upon  applica- 
tion to  Jastify  an  order  for  an  investigation  ; 
and  if,  in  addition  to  the  character  of  the  land, 
notice  had  been  received  at  the  local  office 
that  the  State  claimed  said  land  as  swamp, 
it  would  be  an  additional  evidence  of  the 
want  of  good  faith." 

Why  would  good  faith  be  wanting  in^  set- 
tler under  such  circumstances  ?  Surely  not 
from  £he  fact  alone  that  the  land  was  swamp. 
In  States  to  which  the  swamp  land  grant  has 
not  been  extended,  the  fact  that  land  is  wet 
or  swampy  raises  no  presumption  of  bad  faith 
in  one  who  settles  upon  it,  nor  is  swamp  land 
in  terms  excluded  from  disposition  by  the  pre- 
emption law.  What  then,  was  meant  in  the 
decision,  that  a  settlement  upon  swamp  land 
in  Oregon,  with  notice  of  the  claim  of  the 
State  woald  be  in  bad  faith,  or  wanting  in 
good  faith  ?    Evidently   nothing  more  than 


that  under  such  a  state  of  facts,  it  must  have 
been  known  that  the  land  belonged  to  the 
State  and  not  to  the  United  States,  and  that 
a  valid  settlement  under  the  pre-emption  law 
cannot  be  made  upon  land,  which  does  not 
belong  to  the  United  Stats,  or  which  is  legally 
reserved  for  any  purposes,  for  in  that  decis- 
ion, as  well  as  in  the  case  of  the  State  v.  Stoll 
and  Waggoner,  it  was  held  that  the  grant  of 
1860,  was  one  in  presenti, 

A  settlement  in  bad  faith  or  wanting  in 
good  faith,  is  an  invalid  settlement.    A  set- 
tlement upon  land  not  belonging  to  the  United 
States  is  an  invalid  settlement,  and  when  the 
settler  knows  that  the  land  is  legally  reserved, 
appropriated,  or  that  it  does  not  belong  t^ 
the  United  States,  his  settlement  thereon  may 
properly  enough  be  said  to  be  in  bad  faith, 
or  wanting  in  good  faith,  and  in  this  sense  I 
think  the  expression   was  used.    Other  lan- 
guage in  the  decision  would  seem  to  leave  no 
doubt  of  this,  for  it  was  said  that  "  the  act  of 
1860,  was  notice  to  all  that  the  Government 
had  *  *  *  granted  to  the  State  of  Oregon, 
with  certain  restrictions,  all  the  swamp  and 
overflowed  lands,  *    *  *  which  remained  un- 
sold at  the  passage  of  the  act ;"  and,  again, 
that  **  under  the  pre-emption  act,  lands  reserved 
b}'  law,  or  otherwise,  for   specific  purposes, 
are  not  subject  to  entry."     Ho^  can  a  valid 
pre-emption  settlement  be  made   upon   land 
identified  as  coming  within  the  operative  terms 
of  a   present  grant  to  the  State.     Whatever 
may  be  the  opinion  as  to  the  effect  of  the  de- 
cisions cited  by  you,  I  am  firmly  convinced 
that  it  is  eiTor  to  so  construe  the  act  as  to 
permit  pre-emption  entries  of  swamp  and  over- 
flowed lands  in  Oregon,  in  the  faee  of  an  as- 
serted claim  of  the  State,  or  with  official  knowl- 
edge, on  the  part  of  the  Government  of  the 
fact  that  the  land  is  swamp  and  overflowed, 
and  there  are  many  reasons  why  such  a  con- 
struction ought  not  to  prevail. 

[To  be  Coftiitmed,] 


Shi;  (|ourts. 


United  HUkt9u  flapr«iii«  Coart. 

Monday,  April  12, 1880. 


No.  1176.  Rachel  Ann  Field  et  ah,  appellants,  v. 
the  Unltrd  Stages. 

No.  1177.  Alexander  Swift  and  Beth  Evans  et  al., 
appellants,  v.  the  United  States. 

No.  1178.  Mary  C.  Bledsoe,  guardian,  et  al.,  ap- 
pellants,  v.  the  United  States. 

No.  1179.  Alexander  Swift  and  Seth  Evanp.  ap- 
pellants, V.  the  United  States. 

On  motion  of  Mr.  Sollcitor*Gen<rraI  Phillipi«, 
docketed  and  dismissed. 
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Legal  Notices^ 


mms  IS  TO  QiVE  notice, 

X    That  the   sabscrlber,  hath    obtained    from  the  Sa- 

?reme  Court  of  the  District  of  Columbia,  holdlnfir  a  Special 
^enn  for  Orphans' Court  basinefr,  Letters  of  Admiuistra- 
tioQ  on  the  personal  estate  of  Ik) ward  M.  Wright,  late  of 
the  District  of  Columbia,  deceadeU. 

All  person^  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  sabscrlber,  at  the  office  of  Warren  C.  Stone,  No. 
819  4H  Street,  at  or  before  the  29th  day  of  April  next; 
they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Oiveii  under  my  hand  this  39th  day  of  April,  1880. 

lK-8  D.  PRATT  wklOHT 


ANKRUPTOY  NOTICE. 

■b  all  the  orodliors  of  JAMES  T.  PIKE,  who  may  have 
proved  their  claims : 

Tou  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcy,  on 
the  19th  day  of  May,  1880,  at  11  o'clock  a.  m.,  at  the  office 
of  J.  Sayles  Brown,  Register,  at  the  City  Hall.  Washington 
City,  to  »how  cause  why  a  discharge  from  all  his  debu 
should  not  be  granted  to  said  Bankrupt. 

Tou  are  also  notified  that  the  second  and  third  meetings 
of  said  Bankrupt's  creditors  will  be  held  before  the  Regis- 
tor  at  the  same  place  on  the  18th  day  of  May,  1880,  at 
11  o'clock  a.  m. 

By  order  of  the  Court.  FREDK.  DOUO-LASS. 

U.  S.  Marshal  of  D.  C,  as  Messenger, 
Test:  R.  J.  Mbios.  Clerk.  18-2 

IN   THE  SUPREME  COUKT  OF  THE  DISTRICT  OF 
Columbia. 

Philip  Krapt  bt  al. 

V. 

Mary  Maria  Kbaft. 

A.E.  li.  Keese,  trustee  in  the  above  cause,  having  re- 
ported that  he  has  sold  the  parts  of  lots  i  and  28  in  square 
MS  in  the  city  of  Washington  D.  C,  the  same  being  more 
fully  described  in  the  proceedings  in  this  cause,  to  Chris- 
tian Ruppert,  at  and  for  the  sum  of  six  hundred  and  sixty 
dollars  ;  it  is,  this  29ihtlay  of  April,  1880,  ordered  that  the 
said  sale  be  raUfied  and  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  18th  day  of  May,  1880 :  Pro- 
vided a  copy  Af  this  order  be  published  in  the  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks  prior 
to  that  date. 

By  the  Court.  D.  K.  C  ARTTER,  Ch.  .Tustlce,  &c. 

Atrueoopy.    Test:  18-3  R.  .T.  Mcios.  Clerk. 


f' 


No.  7014.    Equity  Docket,  SO. 


THIS  IS  TO  OIVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  has  ob* 
taln<Hl  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Let- 
ters .Testamentary  on  the  personal  estate  of  Charles  II 
Watson,  late  of  the  District  of  (Jolurabia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  2Srd  day  of 
April  next;  thev  may  otherwise  by  law  be  excluded 
from  all  ')enefit  of  the  said  estate. 

Oiven  under  my  han^  this  23rd  dav  of  April,  1880. 

18-8  M.LETITIA  WATSON 

CHA0.  S.  MoOBB,  Solicitor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

PHINBA8   M.  BaRBBR  RT  AL.  ) 

.  T.  [No.  6877.    Eq  Doc..  19 

John  L.  BuxKnoR  /  bt  al.  ) 

Ordered,  this  32d  day  of  ApHl.  A.  D.  1880,  that  the  sales 
of  real  estate  described  in  this  cause,  made-  by  Abram  O. 
Heylmun,  trustee,  under  the  order  of  the  court  passed  here- 
in on  the  80th  day  of  January',  AD  1880,  and  reported  to 
the  court  by  said  trustee  on  the  12th  day  of  March,  A.  D. 
18fO.  namely  the  sales  of  lots  83  and  8A  of  John  W.  Starr's 
subdivision  of  lots  numbered  37  to  61  inclusive,  of  Gulick's 
subdivision  of  square  No.  987,  be  ratified  and  confirmed,  un 
less  cause  to  the  contrary  thereof  be  shown  on  or  before  the 
2«th  day  of  May,  A.  D.  1880 :  Provided  a  copy  of  this  order 
be  published  once  a  week  for  three  snccessive  weeks  prior 
to  the  said  26th  day  of  May,  A.  D  1880.  in  the  Washington 
Law  Reporter  a  newspaperjprlnted  and  published  in  the 
city  of  washiiifton,  D.  C.  Ttie  report  states  the  amount  of 
th(*  rales  to  be  18.076. 

By  tho  Court:  A.  B.  HAGNER,  Jnstico.  &c. 

Tmcoopy.   Teit:         18-3      B.  J.  Mbios,  Clerk,  Ac. 
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"DANKRUPTCY    NOTICE. 

To  all  the  Creditors  of  JEROME  J.  HINDS  and  THOMAS 

U.  IDDINOS  trading  as  HINDS  &  IDDINGS.  who  may 

have  proved  their  cl:ilms. 

You  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Hankruptcy, 
on  the  petition  of  Jerome  J.  Hinds  on  the  14th  day  of  May, 
1880.  and  on  the  petition  of  Thomas  U.  Iddings,  on  the  16th 
day  of  May,  1880,  at  11  o'clock  a.  m.,  at  the  office  of  J. 
Sayles  Brown,  Register,  at  the  City  Hall,  Washington 
city,  to  show  cause  why  a  discharge  from  all  their  debts 
should  not  be  granted  to  said  bankrupts.  You  are  also  noti- 
fied that  the  second  and  third  meetings  of  said  bankroprs 
creditors  will  be  held  before  the  Register  at  the  same  place 
on  the  ISth  day  of  May,  1880,  at  II  o'clock  a.  m. 

By  order  of  the  Court:        FRED'K  DOUO-LASS, 

U.  S.  Marshal  of  D.  C,  as  Messenger. 

Test :  R.  J.  Mbigb.  Clerk.  18-S 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Business.    April  80,  1880. 

In  the  case  of  Oeorge  Williamson  Smith  and  Frank  Hume, 
Administrators,  of  Andrew  J  Duvall.  deceased,  the  Ad- 
ministrators aforesaid  have,  with  the  approval  of  the  Court, 
appointed  Friday,  the  28th  day  of  May.  A.  D.  1880.  at  11 
o'clock  a.  m.  for  making  payment  and  distribution  under  the 
Court's  direction  and  control ;  when  and  where  all  creditors 
and  persons  entitled  to  distributive  shares  or  a  resi- 
due, are  hereby  notified,  to  attend  in  person  or  by  agent  or 
attorney  duly  authorised,  with  their  claims  against  the  es- 
tate properly  vouched  :  otherwise  the  Administrators  will 
take  the  benefit  of  the  law  against  them :  Provided,  a  copy 
of  this  order  be  published  once  a  week  for  thi  ee  weeks  in  the 
Washington  Law  Reporter  previous  to  the  said  day. 

18-8  Test:  A.  WEBSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Business     April  16.  1880. 

In  the  matter  of  the  Will  and  two  Codicils  of  John  M. 
Brodhend. 

Application  for  probate  of  the  Will  and  Codicils  and  for 
Letters  Testamentary  on  th«*  estate  of  John  M.  Brodhead, 
of  the  District  of  Columbia,  has  this  day  been  made  by 
Josephine  Brodhead. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  28th  day  of  May  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  Will  and  Codicils  should  not 
bo  proved  and  Letters  Testamentary  on  the  estate  of  the 
sata  deceased  should  not  issue  as  prayed.  Provided,  a  copy 
of  this  order  bepublished  once  a  week,  for  three  weeks,  in 
the  Washington  Law  Reporter,  previous  to  the  said  dav. 

Test :         [18-31  A.  WEBSTER.  Register  of  Wills. 

J.  W.  Smith,  Solicitor. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washingtown.  D.  <;.,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bla,  holding  a  special  term  for  Orphans*  Court  business, 
Lettersof  Administration  on  th(>  person, al  estate  of  William 
Shields.  l.\te  of- the  District  of  Columbia,  deceased 

All  persons  having  claims  against  the  raid  decea&ed  are 
hereby  warned  to  exhibit  thesame,with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  16th  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 
Qiven  under  mv  hand  Ihis  16th  day  of  April,  1880. 
—JSA" 


W.  E.  Edmondston,  Solicitor. 


SUSAN   H    SHIELDS. 


17-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Tt-rm  for  Orphan's  Court 
Business,    /ipril  16, 1880. 

In  the  case  of  .Tohn  F.  Ennls.  Administrator  of  Waldemar 
de  Bodisco,  deceased,  the  Administrator  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  14th 
day  of  May  A.  D.  1880.  at  II  o'clock  a.  m.  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol :  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares,  or  legacies,  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorised, with  their  claims  against  the  estate  properly 
vouched:  otherwise  the  ttdminisirator  will  take  the  ben- 
efit of  tlfe  law  against  them:  Provided  a  copy  of  •his  or* 
der  be  published  once  a  week  for  three  weeks  in  the  Wash- 
ington L<aw  Reporter  previous  to  the  said  day 

Test:  A.  WEBSTER,  Register  of  Wais. 

J.  F.  Eknxs,  Solicitor.  18-8 
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CHANOERT  SAl^  OF  VALUABLE  BBIOK  HOUSE 
ON  SDLTil  STREET,  BETWEEN  E  AND  F  STREETS 
Northwest,  Valuable  Brick  Hoaee  on  Foar-and-a-half 
Street,  between  Pennsylrania  Arenue  and   O  Street 
Northwest,  and  two  Small  Brick  Honsee  in  Jackson 
Hall  Alley,  at  Auction. 
Br  Tirtne  of  a  decree  of  the  Supreme  Oonrt  of  the  District 
of  Oolnmbia,  passed  in  Eqnity  Cause  No.  7,0M,  the  nnder- 
■iinied  trustee,  therein,  will  sell  at  public  auction,  in  front 
of  the  premises,  to  the  highest  bidder,  on  FRIDAY,  tbb 
30TU  DAT  or  Apmil,  a.  D.  1880.  at  6:30  o'clock  p.  m..  all  that 
piece  of  land  Iving  and  being  in  the  city  of  Washington,  In 
the  District  of  Columbia,  and  known  as  part  of  original 
fotv  flre  (6)  and  six  (6),  in  square  numbered  four  hundred 
and  eighty -eight  (488},  beginning  on  Sixth  street  one  bond  red 
and  seTenty-six  (176)  feet  and  six  (6)  Inches  north  from  the 
southwest  comer  of  said  square ;  thence  south  with  the 
line  of  said  street  twenty-five  (96)  feet  eleren  and  tl^ree- 

Snarters  (1114)  inches  to  the  line  formerly  called  Matthias 
effer's  line:  thence  east  pighty*elght  (88)  feet  four  (4) 
inches  ;  thence  north  tweuty-flve  [S6]  feet  eleren  and  three- 
quarters  [1114]  inches  to  the  line  formeily  called  Aaron  Van 
Coble's  line,  and  thence  west  to  the  point  of  beginning; 
together  with  the  improrements  thereon,  oonsisting  of  a 
three-8tory-and-atiic  brick  dwelling.  No.  616  6th  street  n .  w. 

And  on  MONDAY,  tbk  Sd  day  or  Mat,  A.  D.  1880,  by 
Tirtne  of  the  same  decree,  the  undersigned  trustee  will  sell 
at  public  auction,  in  ftt>nt  of  the  premii>es,  to  the  highest 
bidder,  at  6:30  O'clock  p  m .,  lot  numbered  twenty-three 
[23]  of  the  subdivision  of  Ann  MaoDaniel  and  others  of  lots 
in  reservation  numbered  ten  [10],  also  in  said  city ;  to- 
gether with  the  improvements  on  said  lot,  consisting  of  a 
four-story  brick  dwelling-house.  No.  SIS  4H  street  n.  w. 

And  IMMBDIATBLT  APTBB  the  last  mentioned  piece  of 
property  is  sold  the  undersigned  Trustee,  by  virtue  of  the 
same  decree,  well  sell  to  the  highest  bidder,  at  public 
anotion,  in  front  of  the  premises.  Lot  numbered  forty-six 
r46]  of  the  subdivision  of  Ann  BlacDauiel  and  others  of 
Lots  in  ReHervatton  ten  [lo]  also  in  said  city:  together 
with  the  improvements  on  said  Lot,  oonsisting  of  two  two- 
story  Brick  Houses  in  Jackson  Hall  alley. 

Terms  of  sale  prescribed  by  the  said  decree  are  as  fol- 
lows :— One-foorin  of  the  purchase  money  for  each  of  the 
pieces  of  property  sold,  to  be  paid  in  cash  on  the  day  of 
sale,  or  within  seven  days  thereafter,  and  the  residue  In 
each  case  In  three  equal  Inatalments,  paynble  In  8ix,  twelve 
and  eighteen  months  after  the  day  of  sale,  the  purchaser 
or  purchasers  giving  his,  her  or  their  promissory  notes  for 
•aid  deferred  payments,  bearing  six  per  cent,  interest  per 
annum  from  the  day  of  sale,  or  any  purchaser  or  pur* 
chafers  may  pay  all  the  purchase  money  in  cash  on  the  day 
of  sale  or  witnln  seven  days  thereafter ;  the  title  to  each  of 
the  said  pieces  of  land  to  be  retained  by  the  undersigned 
Trustee  until  the  purchase  money  for  the  same  is  paid.  A 
deposit  of  $100  will  be  required  on  each  of  the  said  pieces 
of  properly  when  sold. 

WM.  W.  BOARMAN,  Trustee. 
Room  4,  Webster  Law  Building. 

DUNCANSON  BROS  .  AucU.  17-2 


FTHE  SUPREME  COURT  OF  THE  DISTRWrr    OF 
Columbia.     April  10, 1880. 

OflARLKS  A.  BbAVANS  BT  AL.  ) 

V.  \    No.  6066.    Equity. 

ObOBGB  a.   HOOHBS  BT  AIk  ) 

Ordered,  that  the  sate  made  and  reported  by  Woodbury 
Wheeler,  trustee,  be  ratified  and  confirmed,  nnless  cause  to 
the  oontranr  be  shown,  on  or  before  the  18th  day  of  Hay, 
UeO:  Provided,  a  copy  of  this  order  be  Inserted  in  some 
newspaper  printed  in  the  city  of  Washington,  District 
aforesaid,  once  in  each  <»f  three  successive  weeks  before  the 
18th  day  of  May  next. 

The  said  report  states  that  Lot  26,  Square  448,  in  said 
city,  was  sold  to  Charles  A  Beavans  and  John  W.  Shaw, 
at  and  for  the  sum  of  $4,976 

By  the  Oonrt :  A.  B.  HAGNER,  Justice. 

A  true  copy.  Test ;  R.  J.  Mbios.  Clerk.       17-8 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,. of  Washington  City,  has  obtained 
from  the  Snpreme  Oonrt  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Ellen  Stondon,  late 
of  the  District  of  Columbia,  deceased 

All  persons  having  claims  against  the  said  deceased  are 
heiwby  warned  to  exhibit th**  same,  with  the  vouchers  there- 
of, to  the  sobeeriber,  at  or  before  the  16th  day  of  April 
next;  they  oiay  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 
Olvea  under  my  hand  this  16th  day  of  April,  1880. 

her 
MART  H  STUNDON. 
ir-S*  mark. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  19th  day  of  April,  A.  D.  1880. 
JOBN  B.  Clagbtt  bt  al.     ) 

▼  h    No.  6866.    Equity. 

Addison  M  Brookb  bt  al.  } 

Dorsey  Clagett  and  Glen  W.  Cooper,  trustees  in  the  above- 
en  tltlM  cause,  having  reported  to  the  court  that  they  did* 
sell  to  Richard  Toung,  part  of  Lot  numbered  five  [6?  in 
Square  numbered  thirty-nine  [SO],  in  Georgetown,  in  the 
District  of  Columbl.a,  together  with  the  improvements 
thereon;  and  that  the  said  purchaser  has  made  the  cash 
payment  thereon,  according  to  the  advertised  terms  of  sale, 
and  has  given  his  three  certain  promissory  notes  for  the 
balance  of  the  purchase  money,  it  Is.  by  the  court,  this'lOth 
day  of  April,  A.  D.  1880,  ordered  and  decreed  that  said  sale 
be  ratified  and  confirmed,  unless  cause  to  the  contrary 
tliereo/  be  shown  on  or  before  the  10th  day  of  May.  A.  D. 
1880.  Provided  that  a  copy  of  this  order  be  inserted  in  the 
Wa>hington  Law  Reporter  for  three  succes»ive  weeks  be- 
fore said  lOth  day  of  May.  A.  D    18S0. 

The  report  states  that  said  part  of  lot,  being  fifty  feet 
front  was  sold  for  $64.60  per  nront  foot,  subject  to  taxes 
since  January  1, 1880. 

By  the  Court:  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test  •       17-3  R.  J.  Mbios,  Clerk,  Ac. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  10th  day  of  April,  1880. 

Thomas  E.  Youno  ) 

-     „         „  ▼.  \  No.  7246.  Eq.  Docket. 

Basil  Badxn  bt  al.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Meloy,  his  solicitor 
it  is  ordered  that  the  defendant,  Basil  Baden,  cause  his 
appearance  to  be  entered  herein,  on  or  before  the  first 
rule-day  occurring  fcrty  days  after  this  day;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  Court.  A.  H.  HAGNER,  Justice,  Ac. 

A  irne  copy.  17-8  Test ;  R.  J.  Mbios.  Clerk, 


720tf.    Eq.  Docket.  20. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia, 

Oblla  Chappbll  bt  al 

V 
RtCHABD  ROTHWBLL  BT  AL. 

It  !•,  this  17th  day  of  April,  onlered,  and  decreed  that 
tlio  sales  made  by  John  J.  Johnson  and  T.  A.  Lambert, 
trustees,  in  the  above  cause,  on  the  22d  day  of  March  last, 
of  lots  Nos.  16,  17,  18,  10.  20,  21.  2:2,  41  and  42.  in  Shelly's 
sub  division  of  square  No.  036.  be  and  the  same  is  ratified 
and  confirmed,  unless  cause  to  the  con  trai7  be  shown  to  this 
Court  on  or  before  the  r2tb  day  of  May  next :  Provided  a 
copy  of  this  order  be  published  in  the  Washington  Law  Re- 
porter three  times  prior  to  said  day. 

A  true  copy.  A.  B.  HAGNER.  Ass.  Justice. 


Test: 


R  J.  Mbios.  Clerk. 
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B 


ANKRUPTOY  NOTICE. 


To  all  the  creditors  of   JOSEPH   C.   WISWALL  and 

RAPHAEL  C.  GWYNN.  who  may  have  proved 

their  claims: 

Too  are  hereby  notified  to  appear  before  the  Snpreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcy,  on 
the  Sd  day  of  May,  1880.  at  11  o'clock,  a.  m.,  on  petition 
of  J.  O.  Wiswall,  and  on  the  petition  of  R.  C.  Gwynn,  on 
the  4th  day  of  May  1880,  at  11  o'clock  a.  m.,  at  the  of- 
fice of  J.  Sayles  Brown,  register,  at  the  City  Hall,  WAshing- 
ton  city,  to  show  cause  why  a  discharge  from  all  his  debts 
should  not  be  granted  to  said  Bankrupt.  Ton  are  also  noti- 
fied that  the  second  and  third  meetings ^of  said  Bankrupt's 
creditors  will  be  held  before  the  Register  at  the  same  place, 
on  the  Ist  day  of  May,  1880,  at  11  o'clock  a.  m. 

By  order  of  the  Court :  FRED'K  DOUGLASS, 

U.  S.  Marshal  of  D.C.,  as  Messenger. 

Test :  R.  J.  Mbios,  <  nerk  i7-9 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    April  23,  1880. 
In  the  matter  of  the  Estate  of  John  Reilly. 
Application  for  Letter?  of  Administration  on  the  estate 
of  John  Reilly.  of  the  District  of  Columbia,  has  this  day 
been  made  by  'Thomas  J.  Myers. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  21st  day  of  May  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letters  uf  Administration 
on  the  estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week, 
for  three  weeks  In  the  Washington  Law  Reporter  previons 

to  the  said  day.  

Test :        A.  WEBSTER,  Register  of  WilU. 
Nbal  Mubbat,  Solicitor.  ly-s 
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FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Tt* rm  for  Orphans'  Conn 
Business,  April  16,  1680. 

In  the  matter  of  the  estate  of  John  McCarthy. 

Application  for  Letteie  of  Admin  is  tratiuu  tm  the  et^tate 
of  John  McCnrtby.  late  of  Si.  Louis,  iMiBsouri,  ha«  this  day 
been  made  by  Smith  Town^lienrl,  M.  1> 

All  persons  interested  are  heri'bv  notified  to  appear  in  thia 
court  on  Friday,  the  Uth  day  of  May  next,  at  11  o'cloclc 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  said  deceased  should  not  issue  as  prayed  Provi- 
ded, a  copy  of  this  order  be  published  once  a  week  for  three 
weeks  in  the  Washington  Law  Reporter  previous  to  the 
said  day. 
Ig-S        Teat; A.  WEBSTER,  Register  of  Wills. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Oolnmbia.  holding  a  Special  Term  for  Orphan's  Court 
Business.  April  16, 1^8U. 
In  the  case  of  Louisa  Riley,  Administratrix  of  John  C. 
Riley,  deceased,  the  Administratrix  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  14th  day  of 
May  A.  D.  1880,  at  11  o'clock  a.  m  for  making  payment  and 
diKtribution  under  the  Court's  direction  and  control :  when 
and  where  all  creditors  and  persons  entitled  to  distributive 
shares  or  a  residue,  are  hereby  notified  to  attend  in  person 
or  by  agent  or  attorney  duly  authorised ,  with  their  claims 
against  the  estate  properly  vouched;  otherwise  the  Admin? 
Istratrix  will  take  tbe  benefit  of  the  law  against  them  : 
Provided,  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

Test :  A.  WEBSTER,  Register  of  Wills. 

Jony  F.  Ewwis,  Attorney  16  S 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
( Columbia.    Holding  a  Special  Term  fo   Orphans'  Court 
Business.    April  16, 1880. 
In  the  matter  of  the  estate  of  Oerrge  Hilton. 
Application  for  Letters  of  Administration  on  the  estate  of 
George  Hilton,  of  the  District  of  Columbia,  has  this  day 
been  made  by  Geoige  W.  Ci»*8el.    All  persons  interested  are 
hereby  notified  lo  appear  in  this  court  on  Friday,  the  Mth 
day  of  May  next,  at  ll  o'clock  am,   to  show  cause  why 
Letters  of  Administration  on  the  estate  of  thesa  d  deceased 
should  not  issue  as  prayed.    Provided,  a  copy  of  this  order 
be  published  once  a  week,  for  three  weekr,  in  the  Washing- 
ton Law  Reporter,  previous  to  the  said  day. 

Test :    A.  WEBSTER,  Register  of  Wills. 
Wm.  J.  MiLLKR,  Solicitor.  16-S 


Legal  Notices. 


[N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

J.  DaC.  Thomas  ) 

T.  >     Equity,  7195. 

OiiARLis  Cathcakt  Taylor  kt  al.  ) 

It  having  been  suggested  to  the  court  by  complainant's 
solicitors,  that  the  defendant,  Charles  Cathcart  Taylor. 
de|>arted  this  life  since  the  filing  of  the  bill  in  this  cause, 
and  that  he  died  intestate,  leaving  as  his  onlv  heirs  at  law, 
Qeorge  L.  Taylor,  Julius  V.  Taylor,  Sara  L.  Taylor  and 
Rosalie  H.  Taylor,  adults  and  non-residents  of  the  District 
of  Columbia,  it  is  thereupon  this  Slstday  of  March  A.  D. 
1880,  on  motion  of  said  solicitor'b,  ordered,  that  upon 
making  said  heirs  at  law  parties  defendant,  this  suit  stand 
revived,  nnle«s  cause  to  the  contrary  be  f*hown  on  or  before 
the  first  Tuesday  in  May,  1S8U;  provided  a  copy  of  this  order 
be  published  in  the  Washington  Law  Reporter  once  a  week 
for  three  successive  weeks  prior  to  said  date. 

A  B.  HAQNER.  Justice 
True  copy.  Test:  R.  J.  Mbig.s,  Clerk) 

Elliot  A  RuBi.tsoy,  Solicitors.  l5-'< 

IN  THE  SUPREME  COURT  OF  THE  DISTKICT  OF 
Columbia,  holding  an  Equity  Conrt  the  14th  day  of 
April  A.  IX  1880. 

Jank  E.  Brook  k  ) 

V.  >     No.  7178.    Eq.  Doc,.  20. 

Patrick  O'Donnooiiub  bt  al.  ) 

Ordered  that  the  8:iles  made  and  this  day  reported  by 
Reginald  Fendall.  trustee  for  the  sale  of  ihH  real  estate  in 
the  above  entitled  cause,  be  ratified  and  confirmed,  unless 
cause  to  the  contrary  thereof  be  shown  on  or  before  tht^  Mth 
day  of  May  A.  D.  1880  :  Provided,  a  copy  of  this  order  be 
inserted  In  the  Washington  Law  Reitorter  oure  in  each  of 
three  successive  weeks  before  said  day 

The  report  states  that  sub-lot  U  in  square  AI8  sold  for  74 
cents  per  sroare  foot,  and  snIMot  28  in  same  square  sold  for 
16  cenu  per  square  foot. 

A.  B.  HAGNER.  Justice. 
A  true  oopy.        Test :  19-3        R.  J.  Mkios,  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OP 
Columbia,  holding  a  Special  Term  for  Orphan's  Conrt 
Business.    April  16, 1880. 

In  the  case  of  Horace  J .  Frost,  administrator  de  bonis  noo* 
with  the  will  annexed,  of  Thomas  F  Anderson,  deceased* 
the  adm'r  d  b  n.,  c.  t.  a.,  aforesaid  has,  with  the  approval 
of  tbe  Court,  appointed  Frid.ay.  the  Uth  dav  of  liav,  A- 
D.  188tJ,  at  11  o'clocka.  in.  for  making  payment  anddls' 
trlbution  under  tbe  Court's  direction  and  control:  when 
and  where  all  creditors  and  persons  entitled  lo  distributive 
shares  or  legacies  or  a  residue,  are  hereby  notified  to  at- 
tend in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched  ; 
otherwise  the  adm'r  d.  b.  n.,  c.  t.  a.,  will  talce  the  benefit  of  the 
law  against  them :  Provided,  a  copv  of  this  order  be  pub- 
lished once  a  week  for  three  weeks  in  the  Washington  Law 
Reporter*previons  to  the  said  day, 

16  3  A.  WEBSTER.  Regteter  of  WUls. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT   OP 
Columbia,  the  16th  day  of  April,  1880. 
Carrie  Carroll  Haggard  ) 

V.  \    No.  7237.    Equity  Doc  ,  20. 

William  H.  D.  Haqoaud.  ) 

On  motion  of  the  petitioner,  by  Mr.  R.  T.  Merrick,  her 
solicitor,  it  is  ordered  that  the  defendant,  William  H.  D. 
Haggard,  cause  his  appearance  to  be  entered  herein  on 
or  before  the  first  rule-day  occurring  forty  days  after  this 
day :  otherwise  the  cause  will  be  proceeded  with  a*  in 
case  of  default. 
By  the  Court.  A.  B.  HAGNER,  JnsUce,  Ac. 

True  copy.    Test:       16-3  R.  J.  Mkios.  Clerk,  etc. 

R.  T.  Mbrrick,  Solicitor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  16th  day  of  April,  I8K0. 

LUCILLK  MOURCLL  ) 

V.  .  {  No.  7242.    £q.Doc.2U. 

Maud  M.  Gatciibll  kt  al.      )•         ^  • 

On  motion  of  the  plain tifiT,  by  Messrs.  Edwnrds  and 
Barnard,  their  solicitors,  it  is  ordered  that  the  defendants. 
Blanche  M.  Gntchell,  Daniel  J  Morrell,  Horatio  S.  Morrell, 
James  A.  Morrell,  Sarah  E  Morrell,  Vienna  S.  Ramsay, 
Thaddeus  Morrell,  Margaret  A.  Pursw  and  Susan  Pearson, 
c:uise  their  appeurunce  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day  :  otherwise 
the  cause  will  h«  proceeded  with  as  in  case  of  default. 

By  theCourt:  A.  B    HAGNER,  JusUce. 

A  true  copy.        Test:  R.  J.  Mkios,  Clerk. 

16-3  Edwards  A  Barnard,  Solicitors. 


BANKRUPTCY  SALE  OF  VALUABLE  TRACT  OF 
LAND  SITUATE  IN  FAiRFAX  COUNTY,  STATE 
OF  VIRGINIA. 

In  pursuance  of  an  order  of  the  Supreme  Court  of  the 
Disirictof  Columbia,  made  in  bankruptcy  cause  No.  288, 
the  nndersigned,  assignee  in  said  cause,  will  sell  at  public 
auction,  at  the  office  of  the  Register  in  Bankruptcy,  at  the 
City  Hall,  Washington,  D  C,  on  Tuesday,  the  ilth  day  of 
May,  A.  D.  1880,  at  4  u'clock  p.  m.,  the  following  named  real 
estate,  situate  in  the  county  of  Fairfax,  StatH  of  Virginia, 
to  wit: 

A  tract  of  land  containing  89  acres  and  10  pol^s ;  said 
land  lying  near  the  road  leading  from  Vienna  Station  to 
Faixfnx  Conrt  House,  and  about  equl-distitnt  from  either 
place. 

The  terms  of  sale,  as  prescribed  lu  said  order,  are  as  fol- 
lows :  uiie  fourth  of  the  purchase  money  to  be  paid  in  cash 
upon  making  and  giving  title  to  the  purchaser,  and  the  bal- 
ance to  be  paid  in  three  equal  instalments  at  six,  twelve 
and  eighteen  months.  respt»ciively,  for  which  the  notes  of 
the  purchaser  shall  be  taken  b«'aring  Interest  at  six  percent, 
per  annum,  and  secured  by  a  deed  of  trust  on  the  properly 
sold,  and  otherwise  guaranteed  to  the  satisfaction  of  the 
Court. 
18-8  M.  L.  UoWSER,  Assignee. 

THIS  IS  TO  GIVE  Ni»TlCE, 
That  the  subscriber,  of  Washington  (Mty,  hath  ob- 
tained from  the  supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  of  Administration  oh  the  pergonal  esUiio  of  Jacob 
Schiek,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  toexhibit  tbesame,wlth  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  23rd  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand,  this  83rd  day  of  April,  1880. 

17-3  ELENORE  SCHIEK. 
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OEOROE  B.  CORKHILL       -        -        Editob 
A.  H.  JACKSOK      .     -      ASSOOIA.TB  Editob 


Owing  to  the  crowded  condition  of  the  col- 
unms  of  the  Reporter  the  eighth  of  the  series 
of  articles  on  the  Law  of  Slander  and  Libel 
will  not  appear  until  next  issue. 


In  this  issue  will  be  found  three  interest- 
ing opinions ;  one  by  Mr.  Justice  Clifford,  of 
the  United  States  .Supreme  Court ;  one  by 
Justice  Cox,  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia;  and  another  by  Justice 
Richardson,  of  the  United  States  Court  of 
Claims.  The  profession  will  be  fully  com- 
pensated by  carefully  perusing  these  decis- 
ions. 


The  New  Clerk  of  the  U.  S.  Supreme 
Court,  James  H.  McKenney,  was  born  July 
12,  1837,  near  Bel-Air,  in  the  State  of  Mary- 
land, removed  to  Washington,  December,  1845. 
and,  in  1853,  entered  the  office  of  the  clerk  of 
the  United  States  Circuit  Court  of  the  Dis- 
trict of  Columbia.  In  October,  1858,  he  was 
appointed  junior  clerk  of  the  Supreme  Court 
of  the  United  States,  by  Wm.  Thomas  Car- 
roll, who  was  then  clerk  of  the  Court,  and  on 
the  appointment  of  the  late  Daniel  Wesley 
Middleton  to  the  office  of  clerk,  Mr  McKen- 
ney became  the  acting  deputy,  and  after  the 
new  law  authorizing  the  appointment  of 
deputy  clerk  by  the  United  States  courts,  he 
was  appointed  by  the  court  as  its  deputy 
clerk,  which  position  he  has  occupied  up  to 
this  date,  when  it  was  proclaimed  by  the  Su- 
preme Court,  that  they  had  elected  James  H. 
McKinney  as  the  clerk  thereof.  There  is 
something  especially  gratifying  to  Mr.  McK., 
and  his  friends  about  his  Election;  he  was 
chosen  by  the  unanimous  vote  of  all  the 
judges  composing  the  Supreme  Court  of  the 
United  States ;  Mr.  Justice  Hunt,  who  had 
not  been  to  the  Court  rooms  during  several 
months,  because  of  serious  illness,  lefb  his 
chambers  and  went  to  the  Capitol  to  declare 


his  high  appreciation  of   the   new  clerk  by 
casting  his  vote   for   him,  thereby    electing- 
him  by  the  full  bench. 

It  will  be  remembered  that  Mr.  McKinney 
was  elected  and  served  as  clerk  of  the  Elec- 
torial  Commission  in  1877. 


The  New  Commissioner  of  the  Patent 
Office,  Hon.  Edgar  M.  Marble,  immedi- 
ately on  the  completion  of  his  legal  course, 
went  into  the  army,  at  the  close  of  the  war, 
returned  to  his  home  and  was  elected  clerk 
of  his  county  and  ex-officio  register  in  chan- 
cery, bis  duties  being  connected  entirely  with 
the  courts.  These  positions  were  held  by  him 
for  four  years,  after  which  he  filled  the  posi- 
tion of  prosecuting  attorney  during  a  like 
period,  and  subsequently  was  actively  en- 
gaged in  the  practice,  which  accummulated 
upon  him  to  such  an  extent  as  to  seriously 
affect  his  health  and  force  him  to  retire  from 
active  practice.  In  1876,  he  was  made  law 
clerk  of  the  Attorney  General's"  Office,  and 
in  the  succeeding  year  was  appointed  Assist- 
ant Attorney  General  of  the  United  States, 
and  assigned  to  the  Department  of  the  In- 
terior, which  position  he  occupied  up  to  the 
date  of  his  appointment  to  the  Commissioner- 
ship  of  the  Patent  Office.  In  all  these  offices 
he  has  evinced  a  high  order  of  ability  and  un- 
swerving integrity,  and  especially  in  the  As- 
sistant Attorney  Generalship,  having  there 
ruled  upon  some  of  the  most  intricate  legal 
questions  connected  ¥rith  the  vast  machinery 
of  our  Government.  We  have  every  assurance 
he  will  discharge  the  duties  of  his  present 
high  office  with  the  same  acceptability. 
» <•»  ■ 

Evert  one  having  business  relations  with  - 
the  Post  Office  Department  will  regret  to  learn 
that  Hon.  D.  M.  Key,  Postmaster  General,  is 
so  soon  to  terminate  his  connection  there- 
with. Judge  Key  has  been  nominated  and 
confirmed  Judge  of  the  Eastern  District  of 
the  Six  Judicial  Circuit.  In  1850,  he  was  ad- 
mitted to  the  bar,  and  except  a  short  interval 
continued  to  practice  until  1870,  when  he 
was  elected  Chancellor  of  the  8d  Chancery 
Division  of  Tennessee,  which  position  he  oc- 
cupied until  appointed  to  fill  the  seat  in  the 
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D.  S.  Senate,  made  vacant  by  the  death  of 

ex-President  Johnson.     No  one  could  be  more 

acceptable  to  the  people  as  judge.    He  has 

the  confidence  of  everybody. 
•  <•> » 

Hon.  J.  K.  McCammon,  the  newly  ap- 
pointed Assistant  United  States  Attorney- 
General  for  the  Department  of  the  Interior, 
was  admitted  to  the  bar  in  1868,  has  been 
register  in  bankruptcy,  was  in  1870  appointed 
to  a  responsible  position  in  the  Department 
of  Justice  in  charge  of  miscellaneous  cases 
for  the  Court  of  Claims,  more  recently  he  was 
the  President  of  the  Board  of  Commissioners 
to  investigate  certain  Indian  frauds. 

Mr.  McC,  has  filled  these  various  positions 
with  great  credit  to  himself  and  satisfaction 
to  the  Government,  and  it  is  not  doubted 
will  abley  and  satisfactorily  discharge  the 
duties  of  the  responsible  .office  to  which  he 
has  been  advanced. 


With  xms  number  of  the  Reportbr  we  in- 
augurate a  new  feature,  which  it  appears  to 
us  will  be  very  convenient  and  labor  saving 
to  the  practitioner.  Our  intention  is  to  select 
from  leading  exchanges,  cases  of  importance 
and  general  interest,  and  publish  the  syUibii 
in  full,  and  after  careful  comparison  with  the 
books,  compile  the  authorities  cited  in  support 
of  the  various  points  involved,  under  the 
general  caption  :  Syllibii  of  Cases  ^nd  Com- 
pilation of  Authorities  Cited. 


Mr.  Jno.  C.  Bullitt's  argument  in  the 
Whitaker  will  case,  lasted  four  days,  contained 
97,957  words. 


Le^al  Personals. 

The  following  professional  gentlemen  are 
at  the  Riggs  House :  W.  H.  Grinell,  John  E. 
Ward,  W.  A.  Hubbell,  J.  H.  Choat  and  A.  J. 
Vanderpool,  of  New  York ;  John  Stetson  and 
John  C.  Pratt,  of  Boston ;  T.  C.  Sears,  of 
Kansas  ;  Hon.  Leonard  Myres,  A.  P.  Tutton, 
James  McKenna,  Benjamin  Thurston,  of  Phila- 
delphia. 

E.  Y.  Bell,  New  York  city ;  Genl.  H.  W. 
Slocum,  Brooklyn.  N.  Y. ;  J.  A.  J.  Creswell, 
Md. ;  Gov.  M.  L.  Ward,  N.  J. ;  Genl.  N.  L. 
Jeffries,  Penna.,  are  quartered  at  Willard's 
Hotel  and  visit  the  city  on  professional  busi- 
ness. 


District  Coirt  Notes. 

The  May  Term  of  the  United  States  Cir- 
cuit Court  for  the  District  of  Columbia  con- 
venes Tuesday,  11th  inst. 

There  are  92  cases  on  the  trial  docket  of 
the  equity  court  for  the  May  term,  which  court 
is  being  held  by  Justice  Cox. 

On  May  3d  in  the  court  in  general  term. 
Judges  Wylie,  Cox  and  Hagner,  the  following 
opinions  were  announced : 

In  the  case  of  Sinclair  agt.  Campbell,  Judge 
Hagner  delivered  the  opinion  of  the  court  af- 
firming the  judgment  below  for  defendant. 

In  the  case  of  Wilson,  administrator,  de 
bonis  nan,  v.  Arrick,  Judge  Cox  delivered  the 
opinion  giving  Judgment  for  defendant.  Opin- 
ion published  in  this  issue. 

In  the  case  of  Ceas  agt.  Burgess  et  al., 
(creditor's  bill  to  set  aside  conveyances  of 
certain  lots  in  square  240),  Judge  Wylie  de- 
livered the  opinion  of  the  court  affirming 
judgmeBt  below  in  favor  of  defendant.  This 
case  arose  out  of  the  building  speculations  of 
Burgess,  who  erected  44  houses  on  said 
square ;  and  the  court  said  the  bill  charging 
fraud,  &c.,  was  too  vague  and  general,  and 
the  complainant  had  failed  to  sustain  its  al- 
legations. 

On  May  4th,  in  circuit  court  No.  1,  Judge 
Mac  Arthur,  the  case  of  Geo.  F.  Needham 
vs..  The  B.  &.  P.  R.  R.  was  heard  on  motion 
to  vacate  award  of  referees.  In  this  case 
plaintiff  sued  for  $5,000  injuries  received  by 
reason  of  an  accident  on  said  road,  April  26th, 
1875,  and  the  case  was  referred  a  few  months 
since  to  J.  J.  Johnson  and  S.  T.  Thomas,  and, 
after  taking  a  mass  of  testimony,  they 
awarded  $250.  The  plaintiff,  by  Messrs. 
Cuppy  and  Ingersoll,  a  few  weeks  since 
moved  to  vacate  the  award  on  the  ground 
that  the  arbitrators  were  not  sworn  ;  that  the 
award  was  contrary  to  law,  and  against 
the  evidence.  The  defendant  filed  a  motion 
for  judgment  on  the  award,  by  Mr.  Totten, 
and  the  case  being  argued  as  above  stated, 
the  exceptions  were  overruled  and  judgment 
given  on  the  awar^. 


A  San  Francisco  firm  advertises  "Having 
thken  the  proper  steps  to  protect  our  goods 
from  being  imitated,  we  hereby  caution  all  par- 
ties from  purchasing  or  selling  the  same,  as 
otherwise  suit  will  be  entered  against  them.'* 
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JjJtt^tnw  (|oin(t  Jialritt  of  ^<»lttwlria* 

N.  Wij^soN,  Administrator, 

V, 

Clifford  Arrick. 

At  Law.  No.  14,380. 

When  an  original  administratrix  oollected  a  claim 
of  the  deceaBed  against  tlie  United  States,  througli 
her  attorney,  it  is  considered  administered  assSs; 
and  on  the  removal  of  the  administratrix  for  faii- 
ure  to  give  additional  .«('curity,  uflder  sections 
974,  975  and  976,  Rev.  Stat.,  the  administrator 
de  bams  rum  is  not  entitled  to  recover  the  money 
from  the  attorney. 

Plaintiffs  counsel,  Worthington  &  Heald 
and  N.  Wilson. 

Defendant's  counsel,  W.  D,  Davidge. 

Mr.  Justice  Cox  delivered  the  opinion  of 
the  Conrt : 

This  case  comes  to  us  on  exceptions  to  the 
rulings  of  the  court  below.  The  principal 
exception  is  to  an  instruction  given  by  the 
court  to  the  jury. 

The  facts  assumed  as  the  basis  of  the  in- 
struction are,  that  Horatio  Ames,  deceased, 
had  a  large  claim  against  the  United  States ; 
that  Clifford  Arrick  was  the  attorney  to  pros- 
ecute the  claim  for  him  in  his  lifetime  and, 
after  his  death,  continued  to  act  in  that  ca- 
pacity for  Charlotte  L.  Ames,  his  administra- 
trix ;  that  Arrick  collected  on  account  of  said 
claim,  besides  other  amounts,  the  sum  of 
$39,955,  for  which  the  administratrix  gave 
her  receipts  to  the  United  States ;  that  she 
allowed  Arrick  $33,574.36  for  his  services  in 
prosecuting  the  claim  and  took  receipts  from 
him  for  that  amount;  that  she  filed  an  ac- 
count in  the  Orphans'  Court  of  this  District  in 
which  she  charged  herself  with  the  $39,955, 
and  claimed  credit  for  the  amount  so  allowed 
to  Arrick,  filing  his  receipts  as  vouchers  there- 
for, and  showing  a  balance  for  distribution  of 
$3,650.42  ;  that  the  Orphans'  Court,  in  settling 
the  account  of  the  administratrix,  found  her 
chargeable  with  a  balance  of  $34,876.75,  re- 
moved her  from  ofl3ce  for  failure  to  give  addi- 
tional security,  appointed  N.  Wilson,  esq.,  ad- 
ministrator d.  b.  n.,  c.  t.  a.,  and  directed  the  ad- 
ministratrix to  pay  over  the  said  sum  of 
$34,876.75  to  the  administrator,  d.  b,  n.,  the 
plaintiff. 

The  whole  amount  collected  by  Arrick 
as  far  as  appears,  was  retained  by  him 
and  this  suit  is  brought  against  him  by  the 
administrator  d.  b.  n.,  claiming  to  bfe  en- 
titled to  the  above  balance  by  virtue  of  sec- 
tions 9^74,  975  and  976  of  the  Revised  Statutes, 
which  are  the  reproduction  of  an  act  of  Con- 


gress of  February  20, 1846,  (9  Stats,  at  Large, 
p.  4,)  in  the  following  words,  viz. : 

"  Sec.  974.  In  all  cases  where  the  court  ap- 
points  administrators,  or  takes  bond  from  any 
executor  of  a  last  will  and  testament,  and 
shall  at  any  time  become  satisfied  that  the 
security  is  insufficient  by  reason  of  the  re- 
moval or  insolvency  of  any  of  the  sureties  on 
the  bond,  or  by  reason  of  the  penalty  of  the 
bond  being  too  small,  or  from  any  other  cause, 
it  shall  be  lawful  for  the  court  to  order  and  re- 
quire the  administrator  or  executor  to  give 
other  or  further  security. 

"  Sec.  975.  The  court  shall  have  power  to 
remove  any  administrator  or  executor  who 
fails  or  refuses  to  comply  with  such  order 
and  to  appoint  an  administrator  in  his  stead. 

"Sec.  976.  The  court  shall  further  have 
power  to  order  and  require  any  assets  or  es- 
tate of  the  decedent,  which  may  remain  unad* 
ministered,  to  be  delivered  to  the  newly  ap- 
pointed administrator  de  bonis  non,  and  to 
enforce  a  compliance  with  such  order  by  fine 
and  attachment  or  any  other  legal  process." 

The  plaintiff,  the  administrator  d.  b.  n., 
claims  that  the  funds  shown  to  have  been  col- 
lected and  retained  by  the  defendant,  Arrick, 
were  an  unadministered  part  of  the  estate  of 
Horatio  Ames  to  which  he  became  entitled  by 
virtue  of  his  appointment  and  the  order  of  the 
Orphans'  Court,  and  the  question  presented 
in  the  record  and  discussed  in  the  argument 
is,  whether  the  fund  iu  question  is  unadmin* 
istered  in  the  sense  of  the  statute. 

The  term  "  unadministered "  is  a  legal  and 
technical  one,  and  its  signification,  as  employed 
in  the  act  of  Congress,  is  to  be  sought  for, 
not  in  the  dictionaries,  but  in  antecedent  leg- 
islation and  judicial  decisions. 

By  the  English  law,  as  administered  in  the 
ecclesiastical  courts,  an  administrator,  who  is 
displaced,  is  required  to  account  directly  to 
the  persons  beneficially  interested  in  the  es- 
tate for  money  collected  or  realized  from  sales 
by  him.  The  administrator  d.  b.  n.  only  ad- 
ministers goods,  chattels  and  credits  of  the 
deceased  which  have  not  been  administered. 
He  is  entitled  to  the  goods  and  personal  es- 
tate remaining  in  specie. 

Money  which  belonged  to  the  original  in- 
testate and  was  kept  by  itself  so  as  to  be 
capable  of  identification  as  the  property  of 
said  intestate,  would  pass  to  the  administra- 
tor de  bonis  non.  Beall  v.  New  Mexico,  16 
Wallace,  535. 

The  old  authorities  have  gone  a  step  farther 
and  held  that  money  collected  by  an  executor 
or  administrator  in  that  character,  and  laid  by 
itself,  will  also  pass  to  the  administrator  d.  b. 
n.  because,  as  Salkeld  says,  (p.  806)  if  the 
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goods  of  the  testator  remain  in  specie,  they 
shall  go  to  the  administrator  d.  b.  n.,  because 
in  that  case  it  is  notorious  which  were  the 
goods  of  the  testator,  and  there  is  the  same 
reason  where  money  is  kept  by  itself. 

Subject  to  this,  it  is  the  rule  that  if  a  change 
was  made  by  the  executor  or  administrator  in 
the  condition  of  the  property  left  by  the  testator 
or  intestate,  as  by  taking  a  note  for  a  debt 
due  the  decedent  or  collecting  such  a  debt, 
so  much  of  his  estate  was  considered  admin- 
istered, in  a  technical  sense,  so  as  to  make 
the  executor  or  administrator  and  his  sureties 
directly  responsible  for  its  value  to  the  par- 
ties interested  in  the  estate,  and  in  case  of 
his  death  an  administrator  d.  b.  n.  could  only 
take  other  property  not  so  converted  but  re- 
maining in  specie.  And  such  was  the  law  in 
Maryland.  See  Hagthorp  v.  Hook,  1  G.  and 
J.,  270 ;  Sibley  v.  Williams,  3  G.  and  J.,  52 ; 
Neale  v.  Hagthorp,  7  G.  and  J.,  13 ;  Lemmon 
V.  Hall,  20  Md.,  171 ;  Kearney  v.  Ladcer,  37 
Md.,  264. 

The  act  of  assembly  of  1798,  c.  101,  sub-ch. 
14,  virtually  defines  the  term  "  not  adminis- 
tered." After  giving  the  form  of  letters  tes- 
tamentary, by  which  administration  of  all  the 
goods,  chattels  and  credits  of  the  deceased  is 
granted  to  the  executor,  it  provides  that  the 
form  of  letters  of  administration  d.  b.  n.  shall 
be  the  same  except  that  the  words  "  already 
not  administered'*  shall  be  added  in  their 
proper  place.  And  then  it  provides  that  the 
authority  conferred  by  such  letters  shall  be 
to  administer  all  things  described  in  the  act 
as  assets  not  converted  into  money,  and  not 
distributed  or  delivered  or  retained  by  the 
former  executor  or  administrator  under  the 
court's  direction.  The  necessary  implication 
is  that  things  converted  into  money  or  speci- 
fic things  distributed  or  delivered  or  retained 
by  the  first  executor  or  administrator  under 
order  of  the  court,  do  not  pass  to  the  admin- 
istrator d.  b.  n.  And  as  he  is  to  administer 
all  the  goods,  &c.,  not  already  administered, 
it  necessarily  follows  that  assets  converted 
into  money  were,  in  the  sense  of  the  law,  ad- 
ministered. Every  species  of  personal  prop- 
erty belonging  to  the  deceased  was  assets ; 
consequently  choses  in  action  are  such,  and, 
when  collected,  they  are  converted  into  money, 
and,  in  the  sense  of  the  statute,  administered. 
This  is  the  construction  given  to  the  act  of 
1 798  by  the  Maryland  authorities.  The  same 
view  was  taken  by  the  United  States  Supreme 
Court  in  De  Valengin's  Administrators  vs. 
Duffy,  14  Pet.,  282.  The  administrator  of  a 
decedent  had  collected  a  claim  against  a  for- 
eign government,  or,  in  other  words,  convert- 
ed it  into  money,  invested  this  money  in  cof- 


fee, and  afterwards  sold  tLe  latter  and,  before 
distributing  the  money,  died.  Beforeliis  death, 
however,  another  person,  who  claimed  to  be  the 
real  owner  of  the  original  clai fb,  brought  suit 
against  the  administrator  for  the  money  col- 
lected by  him.  After  the  latter's  death,  on 
the  question  whether  the  suit  should  be  con- 
tinued against  the  administrators'  represen- 
tatives, or  the  administrator  d.  b.  n..  Judge 
Taney  said : 

**  If  this  transaction  had  taken  place  before 
the  act'  of  assembly  of  Maryland  of  1820,  ch. 
174,  the  suit  must  unquestionably  have  been 
continued  against  the  representatives  of  Neal 
(the  administrator),  and  could  not  have  been 
sustained  against  the  administrators  d.  b.  n. 
of  De  Valengin  (the  oi^nal  decedent),  becaase 
the  property  which  Neale  had  received  as  ad- 
ministrator, was  converted  into  money  in  his 
lifetime ;  and  must,  therefore,  have  been  ac- 
counted for  by  his  administrator,  and  would 
not  have  passed  to  the  administrator  d.  b.  n. 
of  the  former  intestate." 

The  act  of  1798,  as  thus  interpreted,  was  the 
law  of  this  District  also. 

The  late  circuit  court  of  the  District,  in 
1823,  in  the  case  of  Calder  v.  Pyfer,  2  Cr., 
430,  held,  that  an  administrator  d.  b.  n.  could 
not  bring  an  action  for  the  price  of  goods  of 
the  decedent,  sold  by  the  original  administra- 
tor. 

In  the  case  of  Ennis  et  al.  v.  Smith  et  al., 
14  How.,  400,  416,  the  Supreme  Court  say : 

"  We  understand  by  the  laws  of  Maryland,  as 
they  stood  when  Congress  assume  jurisdi4:tian 
over  the  District  of  Columbia,  that  the  prop- 
erty of  a  deceased  person,  was  considered  to 
be  administered  whenever  it  was  sold,  or  con- 
verted into  money  by  the  administrator  or 
executor,  or  in  any  respects  changed  from  the 
condition  in  whi^  the  deceased  left  it.  It  did 
not  go  to  the  administrator  d.  b.  n.,  unless  on 
the  death  of  the  executor  or  administrator,  it 
remained  in  specie,  or  was  the  same  then  that 
it  was,  when  it  came  to  his  hands.  When  the 
assets  have  been  changed,  it  is  said  in  Mary- 
land, that  the  property  has  been  administered'* 

They  further  say  that  the  obligations  of 
Bomford,  administrator  d.  b.  n.  of  Kosciusko, 
and  of  his  sureties,  are  determined  by  what 
has  been  the  judicial  interpretation  and  ad- 
ministration of  it  in  Maryland,  uncontrolled 
by  any  decisions  of  other  courts  elsewhere, 
and  that  it  must  be  admitted  that  the  original 
suretfes  of  Bomford  as  administrator  d«  b.  n. 
of  Kosciusko  were  not,  under  the  Maryland 
law,  bound  for  assets  in  his  hands  in  the  shape 
of  money  collected  by  Lear,  original  adminis- 
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trator  of  Kosciusko,  and  received  by  him  as 
executor  of  Lear. 

This,  therefore,  was  clearly  the  condition 
of  the  law  of  this  District  in  1846,  to  wit, 
that  when  an  executor  or  original  administra- 
tor had  collected  money,  or  choses  in  action, 
or  converted  chattels  into  money  by  sale,  this 
moch  of  the  estate  was  considered  as  techni- 
cally administered,  so  as  not  to  go  into  the 
hands  of  an  administrator  d.  b.  n.,  as  unad- 
ministered  assets,  at  least,  unless  the  money 
80  received  was  laid  aside,  so  as  to  be  identi- 
fied as  the  property  of  the  decedent. 

Congress  then  passed  the  act  of  February 
20, 1846,  which  is  embodied  in  the  sections  of 
the  Revised  Statutes  already  quoted,  pro- 
viding that  in  case  of  the  removal  of  an  ad- 
ministrator or  executor  for  refusal  to  give  ad- 
ditional security,  the  unadminiatered  assets  or 
estate  may  be  ordered  to  be  delivered  to  the 
administrator  d.  b.  n.  appointed  in  his  place. 

This  act  is  in  pari  materia  with  the  prior 
statute  of  Maryland,  and  of  course  is  to  be 
interpreted  and  construed  with  reference  to 
that,  and  the  authoritative  judicial  intepreta« 
tions  of  it. 

In  fact,  we  can  conceive  of  nothing  else  to 
which  we  can  refer  for  explanation  of  the 
term  administered,  as  applied  to  the  assets  of 
a  decedent.  The  legislature  is  presumed  to 
be  acquainted  with  existing  laws  and  their  es- 
tablished interpretation,  when  in  the  act  of 
amending  them ;  and  when  it  employs  terms 
osed  in  tho'se  laws,  the  meaning  of  which  has 
been  judicially  ascertained,  how  can  one  es- 
cape the  conclusion  that  they  are  employed 
m  the  sense  so  ascertained? 

It  is  argued  that  this  interpretation  makes 
the  act  of  1846  fail  of  accomplishing  its  ob- 
ject ;  that  where  the  safety  of  an  estate  in  an 
executor's  hands,  is  jeopardised  by  the  death 
or  insolvency  of  his  sureties,  it  is  just  as  im- 
portant that  moneys  as  that  specific  property, 
should  be  turned  over  by  him  to  an  adminis- 
trator d.  b.  n.,  if  he  fails  to  give  additional 
security,  and  therefore,  it  is  urged  that  Con- 
gress must  have  intended  this,  and  must  have 
nsed  the  term  "  unadministered  '*  in  a  popu- 
lar, instead  of  a  legal  and  technical  sense. 

The  argument  is  forcible  to  show  that  the 
act  of  Congress  is  defective,  and  that  it  ought 
to  have  applied  to  money,  as  well  as  to  speci- 
fic property,  just  as  the  legislation  of  Mary- 
land in  1820  does,  but  it  does  not  justify  the 
inference  that  Congress  intended  something 
more  than  is  imported  by  the  language  used, 
which  has  an  ascertained  legal  signification. 

It  is  also  urg6d  that  in  other  cases  under 
the  act  of  Maryland  of  1798,  in  which  the  let- 
ters of  a  living  executor  or  administrator  are 


revoked,  as  where  a  will  is  discovered  and  an 
executor  appointed,  or  a  new  administrator  is 
appointed  because  of  the  failure  of  an  execu- 
tor or  original  administrator  to  return  an  in- 
ventory, or  to  render  an  account,  he  is  re- 
quired to  deliver  up  to  his  successor  all  the 
property,  goods,  chattels  and  personal  estate 
of  the  deceased,  and  as  this  statute  is  in  pari 
materia,  and  there  is  the  same  reason  for  mak- 
ing its  operation  equally  broad,  it  ought  to  be 
construed  as  extending  to  the  whole  estate. 

But,  in  the  first  place,  it  seems  to  be  a  gra- 
tuitous assumption  that  the  act  of  1798,  in 
the  cases  mentioned,  does  entitle  the  new  ad- 
ministrator to  money  collected  by  his  prede- 
cessor. It  does  not  in  terms ;  it  simply  en- 
titles him  to  all  the  estate  of  the  deceased. 
But  the  theory  of  the  cases  we  have  examined 
seems  to  be,  that  when  the  specific  property 
which  belonged  to  the  deceased  has  been  con- 
verted into  money,  the  money  is  the  property 
of  the  executor  or  administrator,  and  is  not 
the  estate  or  property  of  the  deceased,  and 
the  executor  is  simply  a  debtor  to  the  persons 
interested  in  the  estate,  to  the  extent  of  that 
money.  It,  therefore,  may  reasonably  be  main- 
tained that  the  act  of  assembly  in  the  cases 
referred  to,  applies  only  to  specific  property. 
But  if  it  were  otherwise,  the  contrast  between 
the  act  of  Congress  and  these  provisions  of 
the  act  of  1798,  makes  it  impossible  to  con- 
strue them  as  embracing  the  same  subject. 
The  act  of  1798  requires  all  the  property  to 
be  turned  over,  the  act  of  Congress  only  that 
which  may  remain  unadministered  to  be  so 
turned  over.  It,  therefore,  establishes  a  dis- 
tinction between  administered  and  unadmin- 
istered assets.  In  the  sense  of  the  terms  con- 
tended for  by  the  plaintiff,  to  wit,  that  admiji- 
istered  means  distributed  and  fully  admin- 
istered, there  could  not  be  assets  which  are 
administered  ;  for,  as  soon  as  they  are  dis- 
tributed to  legatees  or  distributees,  they  cease 
to  be  assets  of  the  estate  at  all.  It  was  need- 
less to  confine  the  provision  to  assets  remain- 
ing unadministered,  for  there  could  be  no  otJier 
assets.  It  would  have  sufficed  to  direct  all 
the  property  or  assets  to  be  turned  over. 
We  are  bound  to  hold  that  the  use  of  the  term 
unadministered.  had  an  object,  and  to  give  the 
meaning  theretofore  settled  and  ascertained. 

Now,  to  apply  these  refiections  to  the  pres- 
ent case.  Mrs.  Ames,  widow  and  admin  istrn- 
trix  of  Horatio  Ames,  deceased,  prosecuted  a 
cl^im  owned  or  represented  by  said  Horatio 
Ames  against  the  United  States,  by  her  attor- 
ney, Arrick.  Arrick  recovered  the  money, 
Mrs.  Ames  giving  her  receipts  in  full  to  the 
United  States,  and  charging  herself  in  the 
Orphans'  Court  with  the  amount  so  collected. 
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This  was  a  complete  conversion  or  change  of 
the  chose  in  action  or  claim  which  belonged 
to  Horatio  Ames  when  he  died.  The  claim 
was  reduced  to  possession,  converted  into 
cash,  collected.  It  cannot  make  a  shadow  of 
difference  that  this  was  done  throagh  an 
agent.  Mrs.  Ames  consummated  it  by  her 
own  act  of  receipting  to  and  discharging  the 
United  States.  No  subsequent  infidelity  or 
default  of  her  agent  could  make  it  any  less  a 
collection  of  the  claim  by  her,  which  made 
her  and  her  sureties  responsible  for  the  money 
to  the  creditors  and  •  distributees  of  the  de- 
ceased. She  could  not  treat  this  as  an  un ad- 
ministered specific  thing  belonging  to  the 
estate  of  the  deceased,  in  the  shape  of  a  chose 
in  action  against  Arrick,  and,  by  turning  the 
chose  in  action  over  to  the  administrator  d.  b. 
n.,  dischai^e  herself  and  her  sureties.  If  she  is 
chargeable  for  this  money,  it  is  because  she 
has  collected  it  and  converted  the  original 
chose  in  action  of  the  deceased  into  this 
money. 

It  was  attempted  in  argument  to  liken  this 
case  to  the  case  put  by  Salkeld  and  by  Bacon's 
Abridgment,  of  money  of  the  testator  laid 
aside  by  the  executor  as  original  administra- 
tor ;  but  the  evidence  stated  in  the  bill  of  ex- 
ceptions shows  no  such  case.  As  to  the  bulk 
of  the  money  collected,  viz.,  the  sum  of 
$33,574,36,  the  administratrix  not  only  did 
not  lay  it  aside  as  the  money  of  the  deceased, 
but  virtually  paid  it  away  to  Arrick  for  his 
own  use  by  allowing  him  to  retain  it  as  his 
own.  It  could  in  no  sense,  then,  be  said  to 
be  set  aside  as  the  money  of  the  deceased. 
Very  much  the  same  may  be  said  of  the 
balance  of  the  fund.  As  far  as  appears,  it 
was  collected  by  the  agent  of  the  adminf^lra- 
trix  but  never  paid  over  to  her,  and  consti- 
tutes simply  a  debt  from  him  to  her.  She  is 
responsible  to  the  parties  in  interest  for  it, 
but  the  debt  of  Arrick  is  a  debt  to  her.  The 
original  chose  in  action  has  been  converted  by 
her  into  that.  The  money  itself  is  not  on  de- 
posit anywhere  to  the  credit  of  the  estate,  or 
otherwise  earmarked.  Nothing  further  ap- 
pears than  that  the  administratrix  has  collected 
this  claim  and  is  generally  chargeable  with 
its  proceeds  in  favor  of  the  creditors  or  dis- 
tributees, and  this  makes  a  case  of  technical 
administration.  Of  course,  to  administer  in 
this  sense  is  not  to  administer  ftUly  in  the 
sense  that  would  sustain  a  plea  of  plene  ad- 
ministraviL  but  its  effect  is  only  to  make  the 
administratrix  responsible  to  the  parties  in- ! 
terested  in  tlie  estate  directly,  instead  of. 
through  the  administrator  d.  b.  n. 

Without  entering  into  a   verbal  criticism  | 
of  the  instruction  given  by  the  court  below, 


it  is  sufficient  to  say  that  we  think  it  sub- 
stantially gave  the  law  to  the  jury  as  we  have 
declared  it.  This  view  renders  it  unnecessary 
to  consider  the  other  exception,  which  was  to 
the  exclusion  of  evidence  as  to  the  value  of 
Arrick*  s  services. 
The  new  trial  is  refused. 


tt(|d  jj^tatea  ij>uprenw  (^otirt. 


No.  106.— OcTOBBR  Term,  1879. 

Jahes  C.  Babbitt,  Assignee  of  E.  Miller,  a 
Bankrupt,  Plaintiff  in  Error, 

V. 

John  Shield  and  John  Finn. 

Error  to  the  Circuit  Court  of  the  United  States 

for  the  Eastern  District  of  Missouri, 

Mr.  Justice  Cleftord  delivered  the  opinion 
of  the  Court : 

Notice  to  the  opposite  party  is  required  in 
every  case  where  a  writ  of  error  is  sued  out 
or  an  appeal  is  taken  to  remove  a  case  into  au 
appellate  court,  except  when  the  appeal  is  al- 
lowed in  open  court ;  and  the  provision  is  that 
every  justice  or  Judge  signing  the  citation,  ex- 
cept in  cases  not  material  to  mention,  shall 
take  good  and  sufficient  security  that  the  plain- 
tiff in  error  or  appellant  shall  prosecute  his 
writ  or  appeal  to  effect,  and  if  he  fail  to  make 
his  plea  good  that  he  shall  answer  all  dam- 
ages and  costs  where  the  writ  is  a  supersedeas 
or  all  costs  only  where  it  does  not  supersede 
the  execution.    Rev.  Stats.,  sec.  1,000. 

It  appears  that  the  plaintiff  as  such  as- 
signee recovered  judgment  in  the  district 
court  against  Edward  Burgess  in  the  sum  of 
four  thousand  two  hundred  and  thirty-six  dol- 
lars and  twenty-eight  cents  debt,  -and  costs  of 
suit.  Exceptions  were  filed  by  the  defend- 
ant and  he  sued  out  a  writ  of  error  and  re- 
moved the  cause  into  the  circuit  court  for  the 
same  district  to  reverse  the  judgment.  Sure- 
ties to  the  bond  were  required  to  perfect  the 
removal  of  the  cause,  and  the  defendants  in 
the  present  suit  signed  the  bond  as  sureties 
of  the  principal,  who  is  the  party  that  sued 
out  the  writ  of  error. 

Sufficient  appears  to  show  that  the  bond 
was  duly  approved  and  the  writ  allowed,  and 
that  the  cause  was  rempved  into  the  circuit 
court  for  trial.  Due  notice  was  given  to  the 
plaintiff,  and  it  appears  that  the  parties  were 
there  heard  and  that  the  circuit  court  affirmed 
the  judgment  of  the  district  court,  with  costs. 
Payment  of  the  judgment  having  been  re- 
fused,  and  it  appearing  that  the  debtor  had  no 
property  wherewith  to  satisfy  the  execution, 
the  judgment  creditor,  as  plaintiff,  indtituted 
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the  present  suit  against  the  defendants  as  the 
sureties  of  the  principal,  counting  on.  the  said 
bond  as  the  cause  of  action. 

None  of  these  facts  are  controverted,  and 
it  appears  that  the  plaintiff  in  his  declaration 
assigned  as  a  breach  of  the  bond  that  the 
principal  in  the  same  did  not  prosecute  his 
writ  of  error  to  effect  nor  answer  all  or  any 
damages  or  costs  on  failing  to  make  his  plea 
good.  Service  was  made  and  certain  pro- 
oieedidgs  followed  that  it  is  not  important  to 
notice,  subsequent  to  which  the  defendants 
filed  an  answer,  in  which  they  set  up  the  de- 
fence that  the  defendant  in  that  suit  by  writ 
of  error  removed  the  judgment  of  the  circuit 
court  into  the  Supreme  Court  and  gave  a  new 
supersedeas  bond,  with  good  and  sufficient 
sureties,  to  prosecute  the  appeal  to  the  last- 
named  court-  to  effect,  and  the  defendants  here 
aver  that  by  force  and  effect  of  said  last- 
named  writ  of  error  and  bond  the  judgment 
of  the  circuit  court  was  superseded,  rendered 
inoperative,  and  vacated,  and  that  the  defen- 
dants in  that  bond  thereby  became  released 
and  discharged  from  any  and  all  liability  on 
the  bond  which  they  signed  as  sureties  for 
their  principal,  it  appearing  that  the  sureties 
on  the  last-named  bond  are  solvent  and  that 
the  bond  is  sufficient  in  amount  to  answer  all 
damages  and  costs. 

Responsive  to  those  affirmative  defences 
the  plaintiff  filed  a  demurrer  to  the  affirmative 
defences  set  up  in  the  answer,  which  was  over- 
ruled by  the  court.  Failing  in  that,  the  plain- 
tiff filed  a  replication  denying  the  new  mat- 
ters set  up  in  the  answer,  and  the  court,  on 
motion  of  the  defendants,  rendered  judgment 
in  their  favor.  Exceptions  were  filed  by  the 
plaintiff  and  he  sued  out  the  present  writ  of 
error. 

Three  errors  are  assigned  in  this  court :  (I.) 
That  the  circiflt  court  erred  in  overruling  the 
plaintiff^s  demurrer  to  the  affirmative  defences 
set  up  in  the  answer.  (2.)  That  the  court 
erred  in  rendering  judgment  for  the  defend- 
ants. (3.)  That  the  court  erred  in  not  render- 
ing judgment  for  the  plaintiff. 

Argument  to  show  that  the  bond  given  in 
the  district  court'  to  prosecute  the  appeal  to 
effect  and  answer  all  damages  and  costs  was 
sufficient  in  form  is  unnecessary,  as  nothing 
is  suggested  to  the  contrary ;  nor  is  it  neces- 
sary to  enter  into  any  discussion  to  prove 
that  the  omission  of  the  names  of  the  sureties 
in  the  introductory  part  of  the  bond  does  not 
affect  its  validity,  inasmuch  as  it  appears  that 
each  signed  and  sealed  the  instrument. — 
(Pequawkett  Bridge  v.  Mather,  7  N.  H.,  230. 
Martin  v.  Dorch,  1  Stew.,  479.  Johnson  v. 
Lehigh,  13  Missouri,  539.    Brandt  on  Sureties, 


sec.  15.     Cook  v.  Crawford,  1  Texas,  9.) 

2.  Judgment  was  affirmed  in  the  circuit 
court,  and  the  rule  is  universal  that  the  af- 
firmance of  the  judgment  in  the  appellate 
court  fixes  the  liability  of  the  sureties,  as  it 
shows  conclusively  that  the  principal"X)bligor 
did  not  prosecute  his  appeal  to  effect, — 
(Karthous  v.  Owings,  6  Har.  &  John.,  134, 
139.) 

Where  the  bond  is  given  in  a  subordinate 
court  to  prosecute  an  appeal  to  effect  in  a 
superior  court,  the  sureties  become  liable  if 
,  the  judgment  is  affirmed  in  the  superior  court ; 
nor  are  they  discharged  in  case  the  judgment 
of  the  superior  court  is  removed  into  a  higher 
,  court  for  re-examination  and  a  new  bond  is 
given  to  prosecute  the  second  appeal,  if  the 
judgment  is  affirmed  in  the  court  of  last  re- 
sort. Nothing  will  discharge  the  sureties 
given  to  prosecute  the  appeal  from  the  court 
of  original  jurisdiction  but  the  reversal  of  the 
judgment  in  some  court  having  jurisdiction 
to  correct  the  alleged  error. — (Dolby  v.  Jones, 
2  Dev.  Law,  109.  Ashby  v.  Sharp!  1  Littell. 
156.  Robinson  v.  Plimpton,  25  N.  Y.,  487. 
Smith  V.  Falconer,  11  Hun.,  483.  Gardner  v. 
Barney,  24  How.  Pr.  R.,  467-469.  Smith  v. 
Crouse,  24  Barb..  435.) 

Sureties  in  a  bond  for  an  appeal  from  the 
special  term  to  the  general  term  are  fixed  in 
their  liability  when  the  judgment  rendered  in 
the  special  term  is  affirmed  at  the  general 
term,»but  such  sureties  are  not  liable  for  costs 
in  the  appeal  from  the  general  term  to  the 
court  of  appeals,  as  the  costs  of  such  an  ap- 
peal are  not  within  the  undertakipg  of  the 
sureties  in  a  bond  given  to  prosecute  the  ap- 
peal  from  the  special  term  to  the  general  term, 
IVom  which  it  follows  that  the  sureties  in  the 
bond  to  prosecute  the  appeal  from  the  general 
term  to  the  court  of  appeals  are  alone  respon- 
sible for  such  costs,  without  any  claim  for 
contribution  from  the  sureties  in  the  bond 
given  to  prosecute  the  appeal  from  the  court 
of  original  jurisdiction  to  the  general  term. — 
(Hinkley  v.  Kreitz,  58  N.  Y.,  583,  587.) 

Viewed  in  the  light  of  these  suggestions  it 
is  clear  that  the  sureties  in  the  bond  given  to 
prosecute  the  removal  of  the  cause  in  this 
case  from  the  district  court  to  the  circuit 
court  became  fixed  when  the  judgment  ren- 
dered in  the  district  court  was  affirmed  ;  nor 
did  the  removal  of  the  judgment  of  afflrmanc^e 
rendered  in  the  circuit  court  into  the  supreme 
court  have  any  effect  whatever  to  diminish 
the  liability  of  those  sureties.  Certainly  not, 
as  the  judgment  rendered  in  the  circuit  court 
was  affirmed  in  the  supreme  court. 

Judgment  having  been  rendered  against  the 
principal  in  the  bond  in  the  district  court,  and 
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the  condition  of  the  bond  being  that  he,  the 
principal,  shall  prosecute  his  appeal  to  effect 
and  answer  all  damages  and  costs  if  he  fail 
to  make  his  plea  good,  it  is  difficult  to  see 
how  it  can  be  held  that  the  sureties  are  dis- 
charged when  it  is  held  both  in  the  circuit 
court  and  the  supreme  court  that  the  judg- 
ment of  the  district  court  is  correct  and  that 
the  judgment  should  be  affirmed.  Neither 
principle  nor  authority  will  support  that  the- 
ory, nor  do  they  afford  it  any  countenance 
whatever.  Jordan  v.  Woollen  Co..  106  Mass., 
511. 

Suppose  that  is  so,  still  it  is  contended  by 
the  defendants  that  they  are  not  liable  in  a 
suit  on  the  bond  because  the  plaintiffs  did  not 
as  a  preliminary  proceeding  sue  out  an  exe- 
cution on  the  judgment  and  take  proper  steps 
to  make  the  money.  Without  more  the  con- 
dition of  the  bond  is  a  sufficient  answer  to 
that  defence,  as  it  stipulates  that  if  he,  the 
principal,  fails  to  make  his  plea  good,  the 
obligors,  principal  and  sureties,  shall  answer 
all  damages  and  costs,  which  is  quite  enough 
to  show  that  it  was  not  necessary  that  an  exe- 
cution should  be  sued  out  on  the  judgment  be- 
fore a  right  of  action  would  accrue  to  the 
judgment  creditors  to  enforce  their  remedy 
on  the  bond.  As  between  the  obligors  and 
obligees  all  the  obligors  are  principal  debtors, 
though  as  between  each  other  they  may  have 
the  rights  and  remedies  resulting  from  the  re- 
lation of  principal  and  surety.  Anderson  v. 
Sloan,  1  Oregon,  487. 

It  was  the  affirmance  of  the  judgment  tha^j 
fixed  the  liability,  and  inasmuch  as  the  de- 
fendants bound  themselves  that  the  principal 
should  pay  the  judgment  if  he  failed  to  make 
his  plea  good,  no  such  preliminary  step  is  re- 
quired. Gillette  v.  Bullard,  20  Wall.,  571, 
575;  Tissot  v.  Darling,  9  Cal.,  278,  281; 
Smith  V.  Ramsey,  6  Serg.  &  Rawle,  573; 
Brandt  on  Sureties. 

It  is  not  necessary  in  order  to  charge  the 
sureties  in  an  appeal  bond  that  an  execution 
on  the  judgment  recovered  in  the  appellate 
court  should  be  issued  against  the  principal. 
When  they  execute  the  bond  they  assume  the 
obligation  that  they  will  answer  all  damages 
and  costs  if  the  principal  fails  to  prosecute 
his  appeal  to  effect  and  make  his  plea  good, 
from  which  it  follows  that  if  the  judgment  is 
affirmed  by  the  appellate  court,  either  directly 
or  by  a  mandate  sent  down  to  the  subordinate 
court,  the  sureties  propi^o  vigore  become  lia- 
ble to  the  same  extent  as  the  principal  obli- 
gor. Unless  the  bond  contain^,  some  special 
provisions  to  that  effect  the  sureties  in  such 
a  bond  given  in  a  common-law  action  do  not 
become  liable  for  the  costs  incurred  in  coiise- 


quence  of  a  new  appeal  to  a  still  higher  court ; 
or,  in  other  words,  the  sureties  in  a  bond  given 
in  the  district  court  to  indemnify  the  opposite 
party.on  an  appeal  to  the  circuit  court  are  not 
liable  for  the  costs  incurred  by  a  subsequent 
removal  of  the  cause  from  the  circuit  court, 
to  the  supreme  court,  the  rule  being  that  m 
that  court  the  plaintiff  in  error  or  appellant 
must  give  a  new  bond ;  but  it  is  equally  well 
settled  that  such  new  appeal  will  not  dimin- 
ish or  discharge  the  liability  of  his  sureties 
on  the  bond  given  in  the  district  court,  unless 
the  judgment  rendered  in  the  district  court  is 
wholly  reversed. 

Apply  these  suggestions  to  the  case  before 
the  court  and  it  is  clear  that  the  circuit  court 
gave  judgment  for  the  wrong  party. 

Judgment  reversed  and  the  cause  remanded 
with  directions  to  sustain  the  demurrer  of  the 
plaintiff  to  the  affirmative  defences  set  up  in 
the  answer,  and  to  render  judgment  in  favor  of 
the  plaintiff,  in  conformity  with  the  opinion 
of  the  court. 


Mmitd  ^tefjja  dtourt  of  (JImma. 


John  T.  Baldwin  v.  The  United  States. 

1.  When  a  contract  with  the  United  States  provides 
that  a  contractor  may  be  charged  by  a  specified 
army  officer,  upon  the  approval  of  another  officer, 
with'damages  for  defaults  which  may  occur,  ttie 
contractor  is  entitled  to  the  Independent  jud|^- 
ment  of  each  of  those  officers. 

2.  When  a  military  officer  acts  upon  the  order  of 
his  superior  he  does  not  exercise  his  own  judg- 
ment, nor  adopts  the  acts  of  his  own.  He  be- 
comes the  mere  instrument  of  superior  authority. 

3.  A  receipt  in  full  ^iven  to  the  United  States  upon 
the  payment  of  part  only  of  a  liquidated  debt, 
without  other  consideration,  is  not  a  disciiarge  of 
the  whole  debt,  and  the  claimant  may  recover 
the  unpaid  balance. 

Richardson,  J.,  delivered.the  opinion  of 
the  court : 

On  the  16th  of  July,  1874,  the  claimant  en- 
tered into  a  contract  with  the  defendants, 
through  the  chief  quartermaster  of  the  Mili- 
tary  Department  of  Texas,  at  San  Antonio, 
to  furnish  the  military  post  of  Fort  Sill, 
Indian  Territory,  with  756,645  pounds  of  good 
merchantable  oats,  more  or  less,  as  might  be 
required,  during  tlie  fiscal  year  ending  June 
30,  1875.  The  oats  were  to  weigh  82  pounds 
to  the  bushel,  and  were  to  be  delivered  at 
such  times  and  in  such  quantities  as  the  re- 
ceiving officer  might  require  for  the  wants  of 
the  post  during  the  year:  Provided,  That 
when  the  oats  should  be  deficient  in  quantity 
or  quality,  the  receiving  officer  should  have 
power  to  supply  the  deficiency  by  purchase, 
and  have  the  contractor  charged  witii  the  dif- 
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ference  in  the  cost  to  the  government,  subject 
to  the  approval  of  the.department  commander. 
The  defendants,  on  their  part,  agreed  that  the 
contractor  should  receive  for  each  and  every 
bushel  of  oats  so  delivered  the  sum  of  93  cents 
per  bushel  in  United  States  currency,  payment 
to  be  made  monthly  when  the  department  is 
in  funds,  and  that  at  any  time  when  1,000 
bushels  were  delivered,  inspected,  and  re- 
ceived, a  voucher  should  be  given  and  pay- 
ment made  for  500  bushels  of  the  same,  and 
thereafter  for  such  amount  as  might  be  de- 
livered until  final  delivery,  when  the  500 
bushels  retained  should  be  paid  for  on  final 
settlement. 

Tlie  claimant  began  to  deliver  the  oats  re- 
quired about  August  19,  1874,  and  continued 
to  make  deliveries  until  after  -January,  1875. 

Between  October  2  and  December  81,  1874, 
he  delivered  196,985  pounds,  the  contract 
price  of  which  amounted  to  |5,724.87.  This 
amount  was  admitted  to  ^be  correct  and  no 
controversy  arose  as  to  its  having  been  earned 
by  the  claimant.  But  when  the  account  was 
rendered  the  assistant  quartermaster  deducted 
from  it  the  sum  of  |1,020,  and  paid  the 
balance  only  to  the  claimant's  attorney,  who 
on  the  6th  of  March,  1875,  gave  a  receipt  in 
full  of  the  account.  The  deduction  was  made 
under  the  following  circumstances : 

Early  in  January,  the  defendants  having 
made  no  monthly  payments  for  the  oats 
already  delivered,  as  provided  by  the  contract, 
the  claimant  became  so  exhausted  in  his  pe- 
cuniary means  that  he  was  unable  to  furnish 
the  oats  as  fast  as  required,  and  he  notified 
the  ofi9cers  that  it  would  be  impossible  for 
him  to  continue  unless  the  government  made 
some  provision  for  payment.^  None  was  made, 
and  he  received  no  money  from  the  defendants 
untU  the  22d  of  February.  On  the  7th  of 
January,  the  assistant  quartermaster  con 
tracted  with  one  Morris  for  the  delivery  of 
not  exceeding  6,000  bushels  of  oats,  and  un- 
der that  contract  192,000  pounds  were  de- 
livered, at  a  cost  to  the  defendants  of  $1,020 
more  than  the  contract  price  in  the  claimant's 
contract. 

In  approving  the  Morris  contract,  the  post 
cpmmander  ordered  the  receiving  ofi9cer  to 
charge  the  difference  in  cost  to  the  contractor, 
the  present  claimant.  This  the  receiving  of- 
ficer did  without  the  approval  of  the  depart- 
ment commander.  It  is  therefore  clear  that 
the  claimant  was  not  chai^eable  with  the  dif- 
ference in  cost  of  the  oats  delivered  by  Mor- 
ris. The  contract  provided  that  the  receiving 
ofl9cer,  who  might  be  supposed  to  understand 
all  the  circumstances  better  than  the  post 
commander,  should  have  the  power  to  charge 


the  contractor  for  supplies  to  make  up  de- 
ficiencies, subject  to  the  approval  of  the 
highest  officer  in  command — the  department 
commander.  It  contemplated  the  independ- 
ent judgment  of  each  of  those  officers.  When 
the  receiving  officer  acted  upon  the  order  of 
the  post  commander,  he  surrendered  his  own 
judgment,  and  carried  out  the  will  of  another, 
in  whom  the  contract  had  vested  no  .discretion 
or  power  in  the  matter.  A  military  officer,  in 
obeying  the  order  of  a  superior,  assumes  no 
responsibility  for  its  correctness,  and  does 
not  adopt  it  as  his  own,  but  becomes  merely 
the  instrument  by  which  the  power  above  him 
is  executed.  The  receiving  officer,  therefore, 
did  not  of  his  own  judgment  make  this  charge 
against  the  claimant,  and,  moreover,  the  de- 
partment commander  never  gave  his  approval 
to  what  was  done. 

The  claimant  is  therefore  entitled  to  judg- 
ment for  the  unpaid  balance  of  his  account 
and  voucher,  unless  his  right  is  barred  by  the 
receipt  in  full  signed  in  his  name  by  his  duly- 
authorized  attorney. 

There  is  no  principle  of  the  common  law 
better  established  and  more  generally  recog- 
nized than  that  a  payment,  which  is  only  in 
accordance  with  the  terms  of  the  contract  and 
after  its  maturity,  of  part  of  a  liquidated  and 
ascertained  debt  is  no  satisfaction  in  law  of 
the. whole  indebtedness,  and  that  a  receipt  in 
full  given  upon  such  part  payment  is  nvdum 
pactum  and  not  binding  upon  the  maker. 
(Chitty  on  Contracts,  Perkin's  ed.,  821,  title 
Payment;  2  Parsons  on  Contracts,  4th  ed., 
129 ;  Bostwick  v.  The  United  States,  94  U.  S. 
R.,  53,  and  12  C.  Cls.  R.,  67.) 

There  are  some  apparent,  though  not  real, 
exceptions.  To  make  the  receipt  of  part  a 
discharge  of  the  whole,  there  must  be  a  new 
consideration,  or  a  voluntary  and  well-under- 
stood compromise  of  a  disputable  and  dis- 
puted claim,  by  which  each  party  yields  some- 
thing for  the  concessions  of  the  other ;  or  an 
accord  and  satisfaction,  by  which  a  new  con- 
tract is  substituted,  or  a  submission  to 
arbitration ;  in  each  of  which  cases  a  consid- 
eration is  expressed  or  implied.  All  the  de- 
cisions upholding  part  payment  as  a  discharge 
of  the  whole  debt  have  turned  upon  one  or 
the  other  of  these  apparent  exceptions.  The 
consideration  may  be  slight,  but  it  must  be 
found  to  exist ;  as  the  payment  of  a  note  be- 
fore its  maturity,  or  by  the  promise  of  another 
party,  or  in  chattels  not  required  by  the  con- 
tract, or  in  any  other  manner*  differing  from 
the  original  agreement,  which  may  seem  to  be 
more  beneficial  to  the  payee.  (Child  et  al.  v. 
United  States,  12  Wall.,  232,  and  7  C.  Cls. 
R.,  209 ;  Mann  v.  United  States,  17  Wall.,  67, 
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and  8  C.  Cl8.  R.,  125 ;  Corastock's  case,  9  C. 
Cls.  R.,  141.) 

In  the  present  case  there  was  no  new  con- 
sideration for  the  discharge  of  the  whole  of 
the  claimant's  demand,  no  voluntary  compro* 
mise,  and  no  accord  and  satisfaction  from 
which  a  consideration  can  be  implied.  The 
defendant's  officers,  having  the  power,  arbit- 
rarily reduced  the  liquidated  debt  due  the 
claimant,  by  deducting  from  it  a  sum  in  set- 
oflT,  which  we  have  shown  was  not  a  legal  and 
valid  claim.  At  that  time  the  money  paid  to 
the  claimant  had  been  long  overdue,  and  the 
defendants  did  nothing  more  than  to  satisfy, 
to  that  extent,  their  long-matured  obligations. 
It  was  a  simple  payment  of  part  when  the 
whole  was  due,  and  ought  to  have  been  paid ; 
nothing  more.  The  yielding  was  all  on  one 
side,  which  renders  it  nudum  pactum. 

In  Bostwick's  case  (92  U.  S.  R.,  6S,  and  12 
C.  Cls.  R.,  67)  the  claimant  had  leased  to  the 
defendants  certain  real  estate  for  one  year  at 
the  rent  of  |600  a  month.  Before  the  expi. 
ration  of  the  year  the  defendants  notified  the 
owner  that  they  should  reduce  the  rent  to 
$250  a  month.  Thereafter  rent  was  paid  at 
the  reduced  rate,  and  receipts  were  given  by 
the  lessor  in  full  payment.  The  court  held 
that  as  to  the  rent  for  the  one  yetfr  specified 
in  the  lease  the  receipts  were  nudum  pactum, 
and  the  claimant  recovered  the  agreed  price 
for  the  unexpired  part  of  the  term ;  but  as  to 
the  rent  after  the  expiration  of  the  lease,  the 
notice,  acceptance,  and  receipts  constituted  a 
new  contract.  (Field's  case,  13  C.  Cls.  R.,  41.) 
*  The  present  case  cannot  be  distinguished 
in  principle  from  that  of  Bostwick. 

The  judgment  of  the  court  is  that  the 
claimant  recover  the  sum  of  $1,020^  and  it 
will  be  so  entered  in  his  favor. 

Hunt,  J.,  was  not  present  when  this  case 
was  argued,  and  took  no  part  in  the  decision. 


As  A  general  rule,  it  has  been  the  practice 
in  Pennsylvania  for  a  judgment  creditor  to 
seize  and  sell  in  satisfaction  of  his  debt  any 
real  estate  in  which  his  debtor  has  or  is  be- 
lieved to  have  an  interest.  Whenever  such 
interest  is  alleged,  the  creditor  is  permitted 
to  proceed  with  his  execution,  and,  if  there  be 
an}'  question  in  regard  to  title,  it  may  be 
raised  and  determined  afterwards  in  an  action 
of  ejectment. 

In  such  cases  it  is  only  where  the  creditor 
is  clearly  and  undeniably  proceeding  against 
right  and  justice  to  abuse  the  process  of  the 
law  to  the  injury  of  another,  that  equity  will 
intervene  at  the  instance  of  the  latter  to  stay 
the  creditor's  hand. —  Weekly  Notes  of  Cases, 
March  18,  1880. 


Syllabii  of  Cases  and  Gompilatioi  of  Anttaorities 

Cited. 

1.  Guardian  and  ward;  Accounting ;  fraud : 
federal  court  in  equity. — ^A  federal  court,  as  a 
court  of  equity,  has  jurisdiction  to  call  an  ad- 
ministrator to  account,  who  has  defrauded  the 
estate  in  the  course  of  his  trust,  notwithstand- 
ing the  probate  court  which  appointing  him 
has  passed  a  decree  finally  settling  his  ac- 
counts and  discharging  him,  the  fraudulent 
acts  not  having  been  raised  therein. 

2.  Ibid :  Mining  shares ;  corporation  of  an- 
other State. — Shares  of  mining  stock  are  assets 
in  the  hands  of  an  administrator  in  Nevada, 
the  shares  having  come  intd  his  lawful  pos- 
session, although  the  corporation  exists  by 
virtue  of  the  laws  of  California. 

3.  Statute  of  limitations :  Discharge  of  guar- 
dian ;  fraud. — Where  a  bill  alleges  a  fraudu- 
lent transfer  of  stock  by  an  administrator, 
and  his  final  discharge,  but  alleges  a  want  of 
knowledge  of  the  fraud  until  "  long  after  the 
discharge,"  it  does  not  appear  from  the  bill 
that  the  action  is  barred  by  the  statute  of 
limitations.  [Van  Bokkelen  v.  Cook.  U.  S. 
Cir.  Ct.  D.  Nevada.     Sept.,  1879.] 

As  to  jurisdiction  of  federal  courts  over 
questions  of  equity,  see  Speed  v.  Nelson,  8 
B.  Monr.,  499 ;  Pane  v.  Hook,  7  Wall.,  425 ; 
Stor}'^  Eq.  Jur.,  sec.  534. 

On  the  subject  of  stocks  from  a  foreign  ju- 
risdiction becoming  assets  of  an  estate,  see 
Wilkins  v.  Elliott,  9  W^IL.  740 :  38  N.  Y., 
389 ;  2  Pet.,  239 ;  32  N.  Y.,  46.  Statute  of 
limitations  barred  by  fraud,  Mandeville  v. 
Wilson,  5  Cranch,  15 ;  Bailey  v.  Glover,  21 
Wall.,  342. 

Express  company :  Limitation  unless  value 
stated  ;  liability. — Where  an  express  company 
received  for  transportation  a.  trunk  and  con- 
tents of  the  value  of  |4,172,  and  gave  a  re- 
ceipt with  a  stipulation  that  unless  the  value 
was  stated  in  the  receipt  the  company  should 
not  be  liable  for  more  than  $50^  and  no  value 
was  stated  in  the  receipt :  Held,  that  such  a 
stipulation  was  a  reasonable  condition,  and 
the  company  was  not  liable  beyond  the  sum 
of  $50.  [Muser  v.  Holland.  U.  S.  Cir.  Ct., 
S.  D.  New  York.     Jan.  24,  1880.] 

York  County  v.  R.  R.  Co.,  3  Wall,  lo7 ;  R. 
R.  Co.  V.  Lockwood,  17  lb.,  357 ;  Bank  v.  Ex- 
press  Co.,  93  U.  S.,  174.  A  limitation  is  bind- 
ing on  the  shipper.  Hopkins  v.  Westcott,  6 
Blatchf.,  64 ;  Belger  v.  Dinsraore,  51  N.  Y.,  35 ; 
Wagner  v.  Dinsmore,  62  lb.,  171 ;  70  lb.,  410. 
If  there  is  any  fraud  on  the  part  of  the  ship- 
per as  to  the  value  of  the  goods  the  carrier  is 
absolved  from  responsibility.  Sewall  v.  Allen, 
6  Wend.,  347 ;  Phillips  v.  Earle,  8  Pick.,  182 ; 
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Brook  V.  Pickwick,  4  Bing.,  218;  Riley  v. 
Horn.  5  lb.,  217 ;  Sleat  v.  Flagg,  5  B.  &  A., 
542 ;  Crouch  v.  Railway  Co.,  14  C.  B.,  265. 
A  limitation  as  to  time  was  held  good  in  Ex- 
press Co.  V.  Cauldwell,  21  Wall.,  264. 


Griminal  Law, 

State  v.  Buzzell. 

Supreme  Court  yf  New  Hampshire. 

1.  Criminal  law  :  Murder  ;  principal ;  accessory ;  bar, 
— ^The  acquittal  of  A  as  principal  in  the  murder 
of  B  will  not  bar  his  trial  and  conviction  a.<^  an 
accessory  to  the  said  ranrder.  In  tiie  jfreat  f«'.lo- 
iiles  the  offence  of  the  principal  and  tliat  of  the 
accessory  are  different  offences. 

2.  Ibtd  :  Ibid  ;  trial  as  principal ;  confession  as  ac- 
cessory.— A  confession  of  A.  that  he  was  an  ac. 
cessory  to  the  murder  of  B.,  made  upon  his  tiial 
as  a  priacipal  In  the  said  murder,  if  believed, 
would  Justify  his  acquittal. 

Allen,  J.  Former  acquittal  must  be  pleaded 
specially,  and  is  not  admissible  in  evidence  as 
a  defence  under  the  general  issue.  State  v. 
Sias,  17  N.  H.,  558,  559 ;  U.  S.  v.  Wilson,  7 
Pet.,  150,  160;  Commonwealth  v.  Gould,  12 
Gray,  171 ;  Commonwealth  v.  Merrill,  8  Allen, 
545,  547;  Commonwealth  v.  Bakeman,  105 
Mass.,  53,  58 ;  Rex  v.  Bowman,  6  C.  &  P., 
337 ;  2  Hale  P.  C,  241,  255  ;  4  Bl.  Com.,  335 ; 
1  Bennett  &  Heard  C.  C,  (2d  ed.)  541 ;  1 
Bishop  Cr.  Pr.,  §§  579,  584,  and  authorities 
cited  by  Clifford,  J.,  in  Coleman  v.  Tennes- 
see, 97  U.  S.,  525-530  (dissenting  opinion). 
It  being  new  affirmative  matter,  and  not  a 
denial  of  any  allegation  of  the  indictment, 
the  burden  of  proof,  on  a  traverse  of  the  plea, 
is  on  the  defendant,  (Commonwealth  v.  Daley, 
4  Gray,  209,  210 ;  State  v.  Small,  31  Mo.,  197 ; 
Bainbridge  v.  State,  30  Ohio  St.,  264 ;  Rex  v. 
Parry,  7  C.  &  P.,  836,  839 ;  1  Archbold  Cr. 
Pr.  &  PL,  (6th  ed.)  113,  note ;  3  Greenleaf 
Ev.,  §  36),  and  he  has  the  opening  and  close. 
Rex  V.  Sheen,  2  C.  &  P.,  634,  638,  639.  But 
if  the  State  replies  fraud  (State  v.  Little,  1 
N.  H.,  257 ;  3  Greenleaf  Ev.,  §  38),  or  other 
new  affirmative  matter,  the  burden  of  proof 
on  the  latter  issue  is  on  the  State,  In  some 
jurisdictions,  when,  after  an  acquittal  on  part 
of  an  indictment,  there  is  a  new  trial  of  the 
rest,  a  special  plea,  in  bar  of  the  further  main- 
tenance of  so  much  of  the  charge  as  has  been 
disposed  of,  is  not  required.  State  v.  Martin, 
30  Wis.,  216,  222,  223.  But  as  such  a  defence 
may  raise  questions  that  cannot  be  appropri- 
ately presented  under  the  general  issue,  and 
are  likey  to  lead  to  confusion  and  mistrial  on 
that  issue,  it  is  the  safer  and  better  practice, 
in  all  cases,  to  admit  the  defence  of  former 
acquittal,  whether  total  or  partial,  only  upon 
a  special  plea  raising  a  distinct  issue  of  law 


or  fact  in  the  record.  When  it  should  be  in 
bar  of  the  further  maintenance  of  the  action 
(Rogers  v.  Odell,  39  N.  H.,  452),  an  arraign- 
ment is  no  more  necessary  in  a  criminal  case 
than  in  a  civil  one.  The  court  assign  the  de- 
fendant counsel  to  put  his  plea  of  former  ac- 
quittal or  former  conviction  in  due  form,  be- 
cause it  is  a  special  plea.  2  Hale  P.  C,  241 ; 
Rex  V.  Chamberlain,  6  C.  &  P.,  83. 


Pennsylvania  ^retains  on  its  statute-books 
a  law  taxing  watches,  but  the  returns  seem  to 
show  that  there  are  very  few  watches  owned 
in  the  State.  In  some  wealthy  towns  the  as- 
sessors do  not  know  a  person  who  owns  a 
watch  of  any  kind. 


3and  Jiipartnu^nt. 


Hlnvral  I4inds.  , 

All  withdrawals  4ieretofore  made  of  public  lands  on 
account  of  their  supposed  mineral  character,  re- 
voked ;  and  a^icnltnral  clainvuits  hereafter  re- 
quired to  file  their  non-mincra)  affldavits,  in 
place  of  hearings  to  establish  character  of  land. 
Hearinfcs  to  be  held  only  upon  due  alle^tion  of 
the  mineral  value  of  the  land,  and  tlie  harden 
of  proof  thrown  upon  the  party  so  allogino;,  to 
affirmative!}'  establish  the  same. 

Department  of  the  Interior, 

Washington,  April  22, 1880. 

Sir:  I  have  received  your  letter  of  the 
16th  in  St.,  calling  my  attention  to  the  with- 
drawals heretofore  made  of  mineral  lands  un- 
der the  direction  of  my  predecessor,  Hon.  C. 
Delano,  and  setting  forth  at  length  the  diffi- 
culties which  arise  in  the  adjustment  of  home- 
stead and  pre-emption  claims  on  account  of 
said  withdrawals,  and  recommending  in  view 
of  such  difficulties,  that  the  "  present  policy 
and  practice  of  throwing  the  burden  of  proof 
upon  agricultural  claimants  be  reversed  ;  that 
the  applicant  for  such  entry  be  required  to 
make  the  non-mineral  affidavit  required  as 
aforesaid,  and  that  this  be  deemed  sufficient 
in  the  absence  of  the  alleged  mineral  charac- 
ter of  his  claim ;  that  if  a  party  does  allege 
in  proper  form  that  the  land  is  valuable  for 
minerals  he  should  be  required  to  affirmative- 
ly prove  the  fact,  instead  of  in  every  case, 
with  or  without  such  allegation,  requiring 
every  settler  to  prove  an  expensive  negative." 

You  further  recommend,  that  "the  with- 
drawals heretofore  made,  as  aforesaid,  he  re- 
voked in  order  to  remove  the  restrictions  upon 
bona  fide  agricultural  settlements,  and  to 
place  such  lands  in  a  condition  where  they 
can  be  occupied,  purchased  and  developed. " 

I  have  carefully  considered  the  recommen- 
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dations  made  by  you,  for  the  reasons  stated, 
and  have  to  say  thatthey  meet  my  approval. 
You  are  therefore  instructed  to  so  modify 
the  instructions  of  your  office  as  to  conform 
to  said  recommendations ;  and  you  are  also 
instructed  to  revoke  the  orders  of  withdrawals 
mentioned  by  you,  in  order  that  the  re- 
strictions thereby  made  upon  agricultural 
settlements  of  the  lands  may  be  removed. 
Very  respectfully, 

C.  SCHURZ, 

Secretary. 
The  Comm'r  of  the  General  Land  Office. 

Pr«etie«. 

Where  the  Commissfoner  of  the  General  Land  Office 
erroneously  acted  upon  a  case  In  which  there  had 
been;  a  re^Ur  hearing  before  the  register  and 
receiver,  and  the  latter  had  made  a  decision 
within  the  scope  of  their  aathority  and  from 
which  decision  no  appeal  had  been  taken,  the 
Secretary  of  the  Interior  will  not  assume  juris- 
diction to  review  the  action  of  the  Greneral  Land 
Office,  but  will  consider  the  award  of  the 
register  and  receiver  final. 

Department  OF  the  iNTEkiOR, 

Washinoton,  D.  C.  April  29,  1880. 
Sir  :  I  have  considered  the  case  of  William 
Benston  v.  The  Northern  Pacific  Railroad 
Company,  involving  the  N.  EJ  section  25, 
Town.  19,  N.,  Range  2.  E.,  Olympia,  Wash- 
ington  Territory,  on  appeal  from  your  decision 
of  September  3,  1879,  rejecting  the  claim  of 
the  company  anS  allowing  Benston  to  file  a 
declaratory  statement  for  the  tract. 

It  appears  that  the  land  is  within  the  limits 

of  the  grant  to  said  company,  the  withdrawal 

for  which  became  effecting  August  13, 1870. 

The  right  of   the   Company  attached   by 

definite  location  May  14,  1874. 

Benston  applied  to  file  a  declaratory  state- 
ment for  the  tract  on  Octobers,  1876,  alleging 
settlement  in  the  spring  of  1863,  and  continued 
residence  thereon  since  that  date. 

On  November  28,  1876,  a  hearing  between 
the  parties  was  held  at  the  local  oflSce,  when 
both  were  present  with  counsel.  These  of- 
ficers found  that  Benston  had  a  valid  claim  to 
the  tract,  and  awarded  the  same  to  him,  sub- 
ject to  appeal  within  thirty  days  from  the  date 
of  their  decision,  of  which  said  company  was 
duly  notified. 

No  appeal  was  filed,  and  the  papers  in  the 
case  were  transmitted  to  you  on  January  4, 
1877.  On  September  3,  1879,  you  reviewed 
the  case  in  the  absence  of  an  appeal,  and  in 
your  decision  reached  the  same  conclusion  the 
local  officers  did,  and  from  this  decision  the 
company  appeals  to  this  Department. 

I  am  of  opinion  that  the  decision  of  the 
local  officers,  being  within  the  scope  of  their 
authority,  and  unappealed  from,  was  final  and 


conclusive;  and  hence,  that  the  subsequent 
propeedings  in  the  case  are  erroneous. 

The  failure  of  the  company  to  appeal  from 
the  decision  of  the  local  officers  must  be  con- 
sidered as  a  waiver  of  their  claim  to  the  tract. 
(See  Weber  v.  Western  Pacific  Railroad  Com- 
pany, Copp,  May,  1879). 

The  case,  therefore,  being  improperly  sub- 
mitted to  this  Department,  must  be  dismissed. 

The  papers  transmitted  with  your  letter  of 
March  2,  1880,  are  herewith  returned. 
Very  respectfully, 

C.  ScHURZ,  Secretary. 
The  Comm'r  of  the  General  Land  Office. 


iihu  (!I/Ourt». 


United  8t«t«a  8npr«iii«  Oonrt. 

Monday,  APRiii  26, 1880. 

No.  220.  American  Cotton  Tie  Co.,  plaintiff  In 
error,  v.  John  A.  Klein  et  al.;  In  error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of 
Louisiana;  J ud^roeiit  affirmed  with  costs  and  In- 
terest by  a  divided  court.  Announced  by  Mr.  Chief 
Justice  Walte. 

No.  13.  [orijfinalj.  State  of  New  Hampshire,  com- 
plainant, V.  the  State  of  Louisiana^;  motion  to  Ale 
cross-bill  i^rnnted;  subpoena  directed  to  Issae  re- 
turnable the  first  Monday  in  August. 

No.  668  T.  E.  Brown  et  al.,  appellants,  v.  John 
D.  F:  Slee  et  al.;  motion  for  additional  security  de- 
nied. 

No.  665.  Thomas  C.  Basshor  and  W.  Stebbins, 
appellants,  v.  Hallet  Kllbourn  et  al.;  on  motion  of 
Mr.  Enoch  Totten,  dismissed  per  stipulation  on  file, 
each  party  to  pay  their  own  costs. 

No.  1185.  Lucien  Birdsaji^e,  trustee,  appellant,  ▼. 
The  Lake  Superior  Ship  Canal  Railroad  &  Iron  Co. 
et  al.;  appeal  from  the  Circuit  Court  of  the  United 
States  tor  the  Eastern  District  of  Mlchij<an;  on 
motion  of  Mr.  Nathaniel  Wilson,  docketed  and  dis- 
missed with  costs. 

No.  1024.  The  Western  North  Carolina  Railroad 
Co.,  appellant,  v.  George  E.  Drew,  Governor,  etc., 
et  al.;  motion  to  vacate  order  of  Mr.  Justice  Brad- 
ley, approving  Indemnity  bond  and  petition  of  the 
sureties  on  appeal  bond  of  Western  North  Carolina 
Railroad  Co.,  for  order  to  cancel  bond;  motion  to 
vacate  urged  by  Mr.  Wayne  MacVeagh  and  Mr. 
Matt  H.  Carpenter  in  support  of  same  and  by  Mr. 
S.  F.  Phillips  In  opposition;  petition  argued  by  Mr. 
Z.  B.  Vance  In  support  ot  same. 

OEMEBAIi  TBMM. 

Mats  1880. 

WUson  ▼.  Arrlck.  Opinion  by  Jatiioe  Oox.  JaiffmMt 
for  defendant. 

Wilson  v.* Ames.  Opinion  by  Jastlee  Oox.  Jndcment  for 
defendant  on  demnrrer. 

Lincoln  T.  Caropben.  Opinion  by  JasUoe  Hagner.  Jadf- 
roent  below  affirmed. 

Oeas  V.  Bnrffess.  Opinion  by  JosUoe  Wylie.  Deeree  be- 
low affirmed. 

Mat  ft,  1880. 

Oliver  T.  Cameron.  Opinion  by  JosUce  Haffn«r.  Jndf-' 
ment  for  defendant  affirmed. 

Lewis  V.  Morris.    Re-hearing  allowed. 

In  re  J.  W.  Hester,  bankrupt.  Decree  of  District  Oonrt 
affirmed. 

In  re  R.  F.  Harrey.  bankrupt.  Decree  of  District  Qomn 
modified. 
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May  6,  1880. 
EUm  Q^ritwokl  of  the  Maryland  bar  was  admitted  as  an 
attorney  of  tills  Court,  on  motion  of  Mr.  Thompson. 

OIKCiriT  eOVWW.-^mmm  Artbar  mmI  Oox,  J  J. 
M«w  Sal  til  at  I^w. 

May  1.1880. 

n8«6.  Annie  E.  May  y.  Brodhead  k  Co.  Aooonnt,  $1,489  68, 
PUb  atty,  M.  F.  Morris. 

S1866.  The  People's  Savings  Bank  of  Washington,  D.  O. 
T.  William  P.  Adair  et  al.  Notes,  ^9.13.  Plffs  atty, 
James  LK>wndee. 

21887.  John  A.  J.  Oreswell  et  aL  y.  Alexander  R.  Shepherd. 
Notes.  $11  .MO.    Pills  atty ,  £.  Totten. 

0848.  Same  y.  Andrew  O.  Bradley.  Notes,  $146.00.  Plffs 
atty,  same. 

May  8. 1880. 

S1879.  Oharies  N.  Stewart  v.  Dayfd  W.  Reed  et  al.  Bond. 
$8,000.    Piflb  atty.  Nathaniel  Wilson. 

S1870.  LesUr  A.  Bartiett  y.  Alex  O.  Ohenoweth.  Note. 
•113.10.   Plffs  atty,  I.  Kimball,  jr. 

May  4. 1880. 

21871.  Gharles  Qraff  y.  Oharies  Thirlecke.  Jndgment  of 
Jnsiioe  Walter,  $40.    PilTs  atty,  Oharies  Walter. 

81872.  George  McKimmell  y.  Henry  Schroth.  Appeal 
PIffh  atty,  H.  B.  Monlton 

21878.  Edward  M.  Yiers  y.  Jane  A.  Godey.  Note,  $162.10. 
PUb atty^L.  M.  Saonders. 

21174.  wm.  T.  Hutchinson  t.  George  W.  Scroggins. 
Jndcment  of  Jnstice  Walter,  $38. 

21876.  William  E  Hooper  k  Sons.  y.  Oonrad  Fannce. 
Aeeoont.  $182.80.    Plflli  atty,  J.  St.  O.  Brooke. 

21878.  J.  B.  Bryan  &  Bro.  y.  Samnel  Strong.  Accoant, 
$86.70.    PUTS  attys,  Elliot  and  Robinson. 

21877.  Joseph  y.  Follansbee  y.  John  W.  Gray.  Appeal. 
Defts  attys,  Johnson  and  Norris. 

May  6. 1880. 

21878.  H.  D.  Oooke  k  Co.  y.  Samnel  Strong  et  al.  Note, 
$1,000     PUCi  atty,  I.  Kimball,  Jr. 

BiAY  6,  1880. 

21870.  Annie  E.  Kent  y.  James  Smith  et  al.  Repleyin. 
PUIb  attys,  Oook  k  Oole. 

21860.  Jesse  D.  Elliot  y.  Abraham  Hart  et  al.  Note,  $696. 
Plfb  attys.  Browning  and  Blant. 

21881.  Onarles  A.  Fox  y.  James  Keleher.  Damages, 
$6,000.    Plffsatty.Oharies  A.  Elliot. 


H«w  Soltii. 

May  4, 1860. 
7282.  John  W.  Starr  y.  William  Doherty  et  al.    Inter 
pleader.    Oom.  sols.,  Hagner  and  Maddox. 

May  6. 1880. 
7289.  George  L.  Harrington  y.  Minnie  A.  Harrington  for 
diyopce     Oom .  sols.,  W.  6 .  Webb. 

7284.  Dennis  Shea  et  al.  y.   Margaret  Simon  et  al.    To 
annul  tax  deed.    Oom.  sol  ,  E  A.  Newman. 


PROBATE  COVRT-HMTB^r,  J. 

May  7, 1880. 

Estate  of  Josesh  Ross ;  Kate  Ross  appointed  administra- 
trix, bond.  $3,600 

Estate  of  Oharlotte  B.  Wise ;  inventory  and  list  of  debts 
returned. 

Estate  of  Elizabeth  Bmmmel ;  A.  O.  Brnmmel  appointed 
administrator,  bond  $800. 

Estate  of  G.  E    Blandel;  inventory  of  personalty  re- 
turned. 

Estate  of  Elisabeth  E  Brown  ;  citation  issued 

Estate  of  Bernard  Hense  ;  answer  to  rale  on  administra- 
tor filed. 

Estate  of  Thomas  Hoyne;  letters  of  admini«t  ration  to 
Peter  Campbell. 

Will  of  Samnel  Hooper  admitted  to  probate;  letters  to 
widow. 

Will  of  I^emnel  F.  Clark  filed  for  probate 

Will  of  Jonathan  H    Lane ;  petition  of  J.  J.  Clark  for 
probate  filed j  order  of  publiciiiion  issaed  ;  bond,  $15;<)00. 

Estate  of  Louis  F.  Belief euille  ;  petition  of  Bellefeoille 
filed,  and  order  of  publication  issued. 

Will  of  Brooke  Mackall  admitted  to  probate,  and  Leonard 
MaekallrecelTfd letters;  bond, $1,000. 

Will  of  Frank  A  Goel  filed  for  probate. 

Will  of  Catharine  Barclay ;   petition  of  H.  C.  Towers, 
executor,  filed  ;  order  of  poblication  issncd. 

WUl  of  Maria  J.  Elliot;  peUtion  of  Wm.  M.  Mew  filed 
order  of  publication  issued. 

Will  of  Henri  Rochat;    petition  ef  Patrick  A.  Byrne; 
order  of  publication  issued. 

Estate  of  John  Holly  Van  Antwerp ;  petition  of  Lydia  M. 
Kelloc  fll«d ;  order  of  publication  Issued. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Coni't  business. 
Letters  Testamentary  on  the  personal  estate  of  James 
M.  Torbert,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscribers  at  or  before  the  30th  day  of  April 
next;  they  may  otherwise  bv  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Given  under  our  hands  this  30th  day  of  April,  1880. 

SUSAN  TORBERT, 
Ig-S JAMES  M.  TORBERT,  Jr. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Maria  Wellington 
Stewart,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vonchers  there- 
of, to  the  subscriber,  at  or  before  the  80th  day  of  April 
next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Given  under  my  hand  this  30th  day  of  April,  188o. 

FRANCIS  UPSHER,  Executor. 
R.  D.  MosSKY,  Solicitor.  19-3 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business.    May  7. 1880. 

In  the  matter  of  the  Estate  of  Louis  F.  Bellefenllle. 

Application  for  Letters  of  Administration  on  the  estate 
of  Louis  Forget  iBellefenille,  of  the  District  of  Columbia, 
has  this  day  been  made  by  Jacob  Karr. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday  the  4th  day  of  June  next,  at  11  o'clock  • 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  itbis  order  be  published  once  a  week 
for  three  weeks;  in  the  Washington  Law  Reporter,  pre- 
vious to  the  said  day. 

Test:  19-8  A.  WEBSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

Louisa  Schlbosl    ) 

V.  [    No.  6420.    Equity. 

JohnSculbobl  bt  al.  ) 

It  is  this  8th  day  of  Hay,  A.  D.  1880.  ordered  that  the  sale 
made  by  Louisa  Schlegel,  executrix,  and  trustee  in  this 
cause,  on  the  30th  day  of  April  last,  of  part  of  lot  No.  19 
in  square  No.  447,  be  and  the  same  hereby  is  ratified  and 
confirmed,  unless  cause  to  the  contrary  be  shown  on  or  be* 
fore  the  8th  day  of  Juue  next :  Provided  a  copy  of  this  or- 
der be  published  in  the  Washington  Law  Reporter  three 
times  prior  to  said  day.  i  he  report  states  the  total  pro- 
ceeds of  sale  to  be  $2,(K)0 

By  the  Court.  D.  K.  CARTTER,  Ch.  Jnstice. 

A  true  copy.         Test:  19-3         R.  J.  Msios.Clerk. 

CHANCERY  SALE  OF  VALUABLE  BUSINESS  PROP- 
PERTY  SITUATE  NO.   S15  PENNA.   AVE.    N.  W.- 
AND  BEING  A  THREE-STORY  BRICK  DWELL. 
ING  WITH  STORE. 
By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  on  the  6tb  day  of  May.  A.  D.  1880. 
in  equity  cause  No.  6839,  docket  17,  wherein  Emma  Mvers  is 
complainant,  and  Charles  F.  Myers  et  nl.  defendants,  we 
shall  sell  at  public  auction,  in  front  of  tbe  premisef?,  on 
THURSDAY,  ihe  3d  day  of  June,  A.  D.  1880.  at  6  o'clock  p. 
m.,  the  following  described  real  estate,  situate  in  the  city 
of  Wa8hington,D.  0.,  and  beingall  of  lot  numbered  five  (6), 
reservation  numbered  ten  (10),  together  with  the  Improve- 
ments thereon,  consisting  of  a  three-story  brick  dwelling 
with  Hiore. 

Terms :  $2,600  in  ciuh ;  balance  in  four  eqnal  instalments, 
in  six.  twelve,  eighteen  and  tweniy-fonr  months,  evidenced 
by  the  promissory  notes  of  the  purchaser,  bearing  interest 
at  the  rate  of  seven  percent,  per  annum,  secured  by  deed 
of  trust  on  the  property  void ;  $200  deposit.  All  convey- 
ancing and  recording  at  purchaser'  scosi.  If  the  terms  of 
sale  are  not  complied  with  in  seven  days,  the  Trustees  re- 
serve the  right  to  resell  the  property  at  the  risk  and  cost 
of  the  defaulting  purchaser  or  purchasers  after  ten  days' 
previous  advertisement. 

LUTHER  H.  PIKE,  ^ 

No.  609  D street  n.w.     [Trustees. 


SIDNEY  T.  THOMAS, 
No.  462  D  street  n.w. 
B.  H.  WARNER,  Auot. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Oolambia.    In  Eqaiiy,  the  6th  day  of  May  A  D.  1880. 

McLaUOULIK   ST    AL) 

V.  \    No.  «8»7. 

McLauoulin  kt  al.  J 

P.  J.  Donahue  and  Neal  T  Murray  trastees  in  this  cause 
having  reported  thai  they  have  sold  lot  numbered  twenty 
(SO),  in  Square  numbered  flftyone  (61),  In  the  City  of  Wash- 
iniclon  to  John  Reid,  at  ten  cents  per  foot,  being:  an  aggregate 
of  #627  76.  said  sale  being  made  cleai  of  taies  it  is  by  the 
Court  this  6th  day  of  May  A.  D.  1880,  ordered  that  the  sale  be 
finally  ratified  and  confirmed  on  the  2d  day  of  June,  A..  D. 
1880  unless  good  cause  to  the  contrary  be  shown  prepions 
to  that  date.  Provided,  a  copy  of  this  order  be  published 
once  a  week  for  three  successive  weeks  in  the  Washington 
Law  Reporter,  previous  to  said  date. 

By  ^  ( Jourt.  D.  K.  CARTTER.  Chief  Justice. 

True  copy.    Test:    R.  J.  M  bigs.  Clerk,  Ac. 


l»-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphin's  Court 
Business.    May  7, 1880. 

In  the  matter  of  the  Will  of  Maria  J.  Elliott. 

Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentary on  the  estate  of  Maria  J.  Elliott,  of  the  District 
of  Columbia,  has  this  day  been  made  by  William  M.  Mew. 

All  persons  interested  are  hereby  notified  to  appear  In  this 
couri  on  Friday,  the  4th  dav  of  June  next,  at  11  o'clock  a.  m., 
to  show  cause  why  the  Will  should  not  be  proved  and  Let- 
ters Testamentary  on  the  estate  of  the  said  deceased  should 
nofl«?ue  as  prayed.  Provided,  a  copy  of  this  order  be 
published  once  a  week  for  three  weeks.  In  the  Washington 
Law  Reporter,  previous  to  the  said  day. 

TestT         l»-3»  \.  WEBSFER.  Register  of  Wills. 

FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  C«art 
Business.    May  7, 1880. 
In  the  matter  of  the  Will  of  Jonathan  Homer  Lane. 
Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentary on  the  estate  of  Jonathan  Homer  Lane,  of  the 
District  of  Columbia,  has  this  day  been  made  by  James  J, 
Clark 

All  persons  Interested  ace  hereby  notified  to  appear  in  this 
court  on  Friday,  the  4th  day  of  June  next,  at  11  o'clock 
a  m  to  show  cauee  why  the  Will  should  not  be  proved 
and  Letters  Testamentary  on  the  estate  of  the  said  deceased 
should  not  issue  as  prayed.  Provided,  a  copy  of  this  order 
be  published  once  a  week  for  three  weeks,  in  the  Wash- 
ington Law  Reporter,  previous  to  the  said  day. 

Test :       1»S»  A .  WEBSTER,  Register  of  Wills. 
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CHANCERY  SXLE  OF  VERY  DESIRABLE  BUILD 
U?0,  LOTS  IN  THE  NORTHWESTERN  SECTION 
OF  THE  CITY  FRONTING  ON  P  AND  21stSTREETS 
NEAR  "DUPONT  CIRCLE  »» 
By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  on  the  8ih  day  of  February,  1870, 
in  EauHy  cause  No  66»0,  Doc.  17,  I  will  sell  on  Tuesday, 
June  Ist,  1880,  at  6:30  o'clock  p.  m.,  on  the  premises,  the 
following  property :  ,k       . 

Lot  five,  in  Square  96  on  the  northeast  corner  of  21st 
and  P  Streets,  N.  W  ,  and  containing  10,042  square  feet  of 
ground  •  this  lot  will  be  subdivided  if  desired. 

Immediately  after.  Lots  41 ,  42,  43  and  44  In  Square  96, 
aggregating  7987H  square  feet  of  ground  on  P  Street,  be- 
tween aoth  and  2lst  streets,  northwest. 

Terms  as  prescribed  by  the  decree  are :— One  third  cash, 
and  the  residue  in  three  equal  payments  at  six,  twelve  and 
eighteen  months  from  day  of  sale.  an<l  secured  by  deed  of 
trust  on  the  property  sold,  with  notes  bearing  interest  at 
six  per  cent  per  annum  until  paid,  all  conveyancing  at  par- 
chaser's  cost;  a  deposit  of  $60  will  be  required  on  each  lot 
at  th.  time  of  «.e.  ^^^^  ^   LUTTRELL.  Trust... 

Fitch.  Fox  &  Brown,  Real  Estate  Brokers. 
B  H.  Wabneh,  Auctioneer.  19-8 

THIS  IS  TO  GIVE  NOTICE 
That  the  subscriber,  of  Washington  City,  has  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Joseph  Ross, 
late  of  the  District  offColumbla,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof  to  the  snbpcriber.  at  or  before  the  7th  day  of 
May  next ;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  7th  day  o^»y^W|^  ^^ 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Colnmbin,  holding  a  Sp«cial  Term  for  Orphajia' Oonrt 
Business.    May  7,  1880. 

In  the  matter  of  the  Will  of  Henry  Roohat. 
-    Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentary on  the  Efftateof  Henry  Rochat,  of  the  Dletrict 
of  Columbia,  has  this  day  been  made  by  Patrick  A.  Byrne. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  4th  day  of  June,  next,  at  11 
o'clock  a.  m.,  to  show  canse  why  the  Will  shonid  not  be 

S roved  and  Letters  Testamentary  on  the  eetateof  the  said 
eeeased  should  not  issne  as  prayed.    Prorided,  a  copy  of 
this  order  be  published  once  &  week  for  three  weeks,  in 
the  Washington  Law  Reporter,  previous  to  the  said  daj. 
Test :  A.  WEBsTEB,  Register  of  Wills. 

B.  T.  Hanlbt,  Solicitor.  19-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  &  Special  Term  for  Orphans'  Oonrt 
Business.    May  7, 1880. 
In  the  matter  of  the  Will  of  Catharine  Barclay. 
Application  for  probate  of  the  Will  and  for  Letters  Tee- 
tamentar/  on  the  estate  of  Catharine  Barclay,  of  the  Dis- 
trict of  Columbia,  has  this  day  been  made  by  Harry  O. 
Towers. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  conrt  on  Friday,  the  4th  day  of  June  next,  at  II 
o'clock  a.  m.,  to  show  cause  why  the  Will  should  not  be 
proved  and  Letters  Testamentary  od  the  estate  of  the  said 
deceased  should  not  issqe  as  prayed.  Provided,  a  oopy  of  this 
order  be  published  once  a  week,  for  three  weeks,  In  the 
Washington  Law  Reporter,  previous  lo  the  said  day. 

Test:  A.  WEBSTER,  Register  of  Wills. 

J.  N.  Oliver.  Solicitor.  19-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  19th  day  of  April,  A.  D  1880. 

John  B.  Clagstt  kt  al.    ) 

V.  (No.  8866.    Equity. 

Addison  M  Brookk  kt  al.  ) 

Dorsey  Clagett  and  Glen  W.  Cooper,  trustees  in  the  above- 
entitled  cause,  having  reported  to  the  oonrt  that  they  did 
sell  to  Richard  Young,  part  of  Lot  numbered  five  [6j  in 
Square  numbered  thirty-nine  [89].  in  Geongetown,  In  the 
District  of  Columbiti,  together  with  the  improvements 
thereon;  and  that  the  said  purchaser  has  made  the  cash 
payment  thereon,  according  to  the  advertised  terms  of  sale, 
and  has  given  his  three  cer^ln  promissory  notes  for  the 
balance  of  the  purchase  money.  It  is.  by  the  court,  this  19th 
day  of  April,  A.  D.  188(»,  ordered  and  decreed  that  said  sale 
be  ratified  and  confirmed,  unless  canse  to  the  contrary 
thereof  be  shown  on  or  before  the  19th  day  of  May.  A.  D. 
1880.  Provided  that  a  copy  of  this  order  be  inserted  In  the 
Washington  Law  Reporter  for  three  snecesvive  weeks  be- 
fore suid  19th  day  of  May  A.  D   18S0. 

The  report  states  that  said  part  of  lot,  being  fifty  feet 
front  was  sold  for  $64.60  per  front  foot,  subject  to  taxes 
since  January  1, 1880. 

By  the  Court:  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test ;       17-8  R.  J.  Meiqs.  Clerk.  Ac. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  19th  day  of  April,  1880. 
Thomas  E.  Youno  ) 

V.  (  No.  7346.  Ea.  Docket. 

Basil  Badkn  kt  al.  ) 

On  motion  of  the  plaintiff',  by  Mr.  Meloy,  his  solicitor, 
It  is  ordered  that  the  defendant,  Basil  Baden,  caiue  liis 
appearance  to  be  entered  herein,  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  In  case  of  default. 
By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

A  true  copy.  17-8  Test :  R.  J.  Mkios,  Clerk, 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

Oblla  Chappkll  it  al     ) 

V  V    7S09.    Eq.  Docket,  90. 

Richard  Rotbwbll  bt  al.  ) 

It  is.  this  17th  day  of  April,  ordered,  and  decreed  that 
the  sales  made  by  John  J.  Johnson  and  T.  A.  l^ambert, 
trustees,  In  the  above  cause,  od  the  22d  day  of  March  last, 
of  lots  Nos.  16.  17,  18.  19.  20.  SI.  29,  41  and  48.  in  Kelly's 
sub  division  of  square  No.  934.  be  and  the  same  is  ratified 
and  confirmed,  unless  canse  to  the  contraij  be  shown  to  this 
Conrt  on  or  before  the  12th  day  of  May  next :  Provided  a 
copy  of  this  order  be  published  In  the  Washington  Law  Re- 
porter three  times  prior  to  said  day. 

A  true  oopy.  A.  B.  HAGNER,  Ass.  JostUie. 


Test: 


B.J.MBiO8.01erk. 
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mms  IS  TO  GIVE  notice. 

_L  That  the  subscriber,  hath  obtained  from  the  Sn- 
preme  Court  of  the  District  of  Colambta,  holding  a  Spocial 
Term  for  Orphans' Court  business.  Letters  of  Admlnlstra* 
tSon  on  the  personal  estate  of  Edward  M.  Wright,  late  of 
the  District  of  Columbia,  deceased. 

All  persona*  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there* 
of,  to  the  subscriber,  at  the  office  of  Warren  C.  Stone,  No4% 
S10  4H  Street,  at  or  before ^the  29th  dav  of  April  next; 
ther  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

G-iven  under  my  hand  this  29th  day  of  April,  1S80. 

IH-S  D.  PRATT  WRIGHT 


•pANKRUPTCY  NOTICE. 

To  all  the  creditors  of  JAMES  T.  PIKE,  who  may  have 
proved  their  claims  : 

You  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcy,  on 
the  I9tb  day  of  May,  1880,  at  11  o'clock  a.  m.,  at  the  office 
of  J.  Sayles  Brown.  Register,  at  the  City  Hall,  Washington 
Citj.  to  show  cause  why  a  discharge  from  all  his  debts 
should  not  be  granted  to  said  Bankrupt. 

You  are  also  notified  that  the  second  and  third  meetings 
of  said  Bankrupt's  creditors  will  be  held  before  the  Regis- 
ter at  the  same  place  on  the  18th  day  of  May,  1880,  at 
11  o'clock  a.  m. 

By  order  of  the  Conrt.  FREDK.  DOUGLASS. 

U.  S.  Marshal  of  D.  C,  as  Messenger, 
Test:  R.  J.  MBI08.  Clerk.  18-2 

IN    THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 


Philip  Kraft  kt  al. 

V. 

Maht  Mari^i  Krapt 


:  i 


No.  7014.    Equity  Docket,  20. 


A.E.  L.  Keese,  trustee  in  the  above  cause,  having  re- 
ported that  he  has  sold  the  parts  of  lots  l  and  28  in  square 
603  In  the  city  of  Washington.  D.  C  ,  the  same  being  more 
fully  described  In  the  proceedings  in  this  cause,  to  Chris- 
tian Ruppert,  at  and  for  the  sum  of  six  hundred  and  sixty 
dollars  ;  it  is,  this  29th  day  of  April.  1880,  ordered  that  the 
said  sale  be  ratified  and  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  18ih  day  of  May.  1880  .  Pro- 
vided a  copy  nf  this  order  be  published  in  the  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks  prior 
to  that  date. 

By  the  Court.  D.  K.  CARTTER,  Ch.  .Tusiice,  Ac. 

A  true  copy.    Test:  18-3  R.  J.  Mcios,  Clerk. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Conrt  business.  Let- 
ters Testamentary  on  the  personal  estate  of  Charles  H 
Watson,  late  of  the  District  of  (Columbia,  deceased.         -^ 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  23rd  day  of 
April  next;  they  may  otherwise  by  law  be  excladed 
from  all  *>enefit  of  the  said  estate. 

Given  onder  my  band  this  2Srd  dav  of  April.  1880. 

18-S  M.  LETITIA  WATSON. 

Chas,  S.  Moors,  Solicitor. 


r 


THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
<^olnmbla. 

Phinkas  M.  Barber  kt  al.  ) 

T.  [No.  6877.    Eq  Doc..  19 

JoHK  L.  Blinkhorv  kt  al.  ) 

Ordered,  this  22d  day  of  April,  A.  D.  1880.  that  the  sates 
of  real  estate  described  in  this  cause,  made  by  Abram  G. 
Heylmun.  trustee,  under  the  order  of  the  court  passed  here- 
in on  theSOth  day  of  January,  A.  D  1880.  and  reported  to 
the  court  by  said  trustee  on  the  12th  day  of  March,  A.  I>. 
18S0.  namely  the  sales  of  lots  83  and  8fi  of  John  W.  Starr's 
subdivision  of  lou  numbered  37  to  51  inclusive,  of  Gulick's 
•nbdfvisicnof  square  No.  987,  be  ratified  and  confirmed,  tin 
less  cause  to  the  contrary  thereof  be  shown  on  or  before  the 
aeth  day  of  May,  A.  D.  1880:  Provided  a  copy  of  this  order 
be  published  once  a  week  for  three  successive  weeks  prior 
to  the  said  36th  day  of  May.  A.  D  1880,  in  the  Washington 
Law  Reporter  a  newspaper  printed  and  published  In  the 
city  of  Washington,  D.  C.  Ttie  report  states  the  amount  of 
the  kales  to  be  $3,076. 

By  th«  Conrt:  A.  B.  HAGNER,  Justice,  &c. 

Tmeoc^^.   Test:  ]8-8      B.  J.  Muos,  Clerk,  &c. 


Legal  Notices, 


T)ANKRUPTCY    NOTICE. 

To  all  the  Creditors  of  JEROME  J.  HINDS  and  THOMAS 

U.  IDDINGS  trading  as  HINDS  k  IDDINGS.  who  may 

have  proved  iheir  claims. 

Tou  are  h«'reby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Hankruptcy, 
on  the  petition  of  Jerome  J.  Hinds,  on  the  14th  day  of  May, 
1880,  and  on  the  petition  of  Thomas  U.  Iddings,  on  the  IGth 
day  of  May,  18dO,  at  11  o'clock  a.  m.,  al  the  office  of  J. 
Sayles  Brown,  Register,  at  the  City  Hall,  Washington 
city,  to  show  cau«e  why  a  discharge  from  all  their  debts 
should  not  be  granted  to  said  bankrupts.  Tou  are  also  noti- 
fled  that  the  second  and  third  meetings  of  said  bankrupt's 
creditors  will  be  held  before  the  Register  at  the  same  place 
on  the  18th  day  of  May,  1880,  at  11  o'clock  a.  m. 

By  order  of  the  Court:        FRED'K  DOUGLASS, 

U.  S.  Marshal  of  I).  C.as  Messenger. 

Test:  R.  J.  Mkigs,  Clerk.  18-S 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
(COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Bnsiness.    April  80,  1880. 

In  the  case  of  George  Williamson  Smith  and  Frank  Hume, 
Administrators,  of  Andrew  J.  Duvall,  deceased,  the  Ad- 
ministrators aforesaid  have,  with  the  approval  of  the  Court, 
appointed  Friday,  the  28th  day  of  May,  A.  D.  1880,  at  11 
o'clcck  a.  m.  for  making  payment  and  distribution  under  the 
Court's  direction  and  control ;  when  and  where  all  creditors 
and  persons  entitled  to  distributive  shares  or  a  resi- 
dne.  are  hereby  notified,  to  attend  in  person  or  by  agent  or 
attorney  dniy  authorised,  with  their  claims  against  the  es- 
tate properly  vouched  ;  otherwise  the  Administrators  will 
take  the  benefit  of  the  law  against  them  :  Provided,  a  copy 
of  this  order  be  published  once  a  week  for  three  weeks  in  the 
Washington  Law  Reporter  previous  to  the  said  day. 

18-3  Test:  A.  WEBSTER.  Register  of  Wills. 


I 


N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Business     April  16,  1880. 

In  the  matter  of  the  Will  and  two  Codicils  of  John  M. 
Brodhead. 

Application  for  probate  of  the  Will  aud  Codicils  and  for 
Lettt-rs  Testamentary-  on  the  estate  of  John  M.  Brodhead, 
of  the  District  of  Columbia,  has  this  day  been  made  by 
Josephine  Brodhead. 

All  persons  Interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  28th  day  of  May  next,  at  11  o'clock 
a.  m..  to  show  cause  why  the  Will  and  Codicils  should  not 
be  proved  and  Letters  Testamentary  on  the  estate  of  the 
said  deceaned  should  not  issue  as  prayed.  Provided,  a  copy 
of  this  order  be  published  once  a  week,  for  three  weeks,  in 
the  Washington  Lnw  Reporter,  previous  to  the  said  dav. 

Test :         [18-S]  A.  WEBSTER.  Register  of  Wills. 

J.  W.  Smith,  Solicitor. 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washingtown,  D.  (;.,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  bnsiness, 
Letters  of  Administration  on  th*»  personal  estate  of  William 
Shields,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  agalust  the  said  deceased  are 
hereby  warned  to  exhibit  thesame.with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  16th  day  of  April 
next:  they  may  otherwise  bylaw  be  excluded  from  all  bene- 
fit of  the  said  estate. 
Given  under  mv  hand  this  16th  day  of  April,  1880. 

SUSAN   H    SHIELDS. 
W.  E.  Edmohdston,  Solicitor.  17-3 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
(Columbia,  holding  ii  .Special  Term  for  Orphans'  Court 
Business.    April  23,  1880. 

In  the  matter  of  the  EsUte  of  John  Reilly. 

Application  for  Letters  of  Administration  on  the  estate 
of  John  Reilly.  of  the  District  of  Columbia,  has  this  day 
hee^  made  by  Thomas  J.  Myers. 

All  persons  Interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  21st  day  of  May  next,  si  11 
o'clock  a.  m.,  to  show  cause  why  Letters  of  Administration 
on  the  estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week, 
for  throe  weeks  in  the  Washington  Law  Reporter  previous 

to  the  said  day.  

Test :         A.  WEBSTER,  Register  of  W Ills. 

Nbal  Mubray,  Solicitor.  17-t 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT    OP 
Colombia.     April  19, 1880. 


Oharlks  a.  Bbayans  bt  al.  ) 

y^  \    No.  eM6.    Equity. 

Okobgb  a.  Huohks  bt  al.  i 

Ordered,  that  the  sale  made  and  reported  bv  Woodbary 
Wheeler,  trustee,  be  ratiflfnl  and  conflrmed.  unless  cause  to 
the  contrary  be  shown,  on  or  befure  the  18th  day  of  May, 
1880:  ProTided,  a  copy  of  this  order  be  Inserted  in  some 
newspaper  printed  in  the  city  of  Washington,  District 
aforesaid,  once  in  each  of  three  snccessiTe  weeks  before  the 
18th  day  of  May  next. 

The  said  report  states  that  Lot  86,  Sqnare  448,  in  said 
city,  was  sold  to  Charles  A  Ben. vans  and  John  W.  Shaw, 
at  and  for  the  sum  of  #4,976 

By  the  Coart :  A.  B.  HAGNSR,  Justice. 

A  true  copy.  Test :  R.  J.  Mjcios,  Clerk.       17-8 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  has  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Ellen  Stnndon,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  haring  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  th«*  same,  with  ihe  Touchers  there 
of,  to  the  subscriber,  at  or  before  the  16th  day  of  April 
next;  they  may  otherwise  bylaw  be  excluded  from  all  bene- 
fit of  the  said  estate. 
OlTen  under  my  hand  this  10th  day  of  April,  1880. 

her 
MARY  M  STUNDON. 
l7-8»  mark. 


tN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  30th  day  of  April,  1880. 


Eliza  J.  Knapp 

V. 

John  F.  Knapp. 


No.  7,206.    Equity  Docket. 


On  motion  of  the  plaintiflT,  by  Messers.  Christy  and  Brady, 
her  solicitor,  it  is  ordered  that  the  defendant,  John  F. 
Knapp,  cause  his  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day, 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

By  the  Court:  D.  K.  CARTTER,  Ch.  JusUce. 

Tbubcopt.    Test:  18-3  R.  J.  Mbics. Clerk. 


THIS  IS  TO  OITE  NOTICE, 
That  the  subscriber,  of  Baltimore.  Maryland,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'Court  business.Letters 
of  Administration,  on  the  personal  estate  of  Jane  E.  Bailey, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  16th  day  of 
April  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Oiven  under  my  hand  this  16th  day  of  April,  1880. 
18-3  WILLIAM  L.  BAILEY. 

Wm.  Pibrob  Bbll.  Solicitor. 


B 


ANKRUPTCY    SALE    OF  VALUABLE  TRACT  OF 
LAND  SITUATE  IN   FAIRFAX   COUNTY,  STATE 

OF  vmaiNiA. 

In  pursuance  of  nn  order  of  the  Supreme  Court  of  the 
District  of  Columbia,  made  in  bankruptcy  cause  No.  288. 
the  undersigned,  assignee  in  said  cause,  will  sell  at  public 
auction,  at  the  ofllce  of  the  Register  in  Bankrupt cv,  at  the 
CItv  Hall,  Washington,  I)  C,  on  Tuesday,  the  11th  day  of 
May,  A.  D.  1880,  at  4  o'clock  p.  m.,  the  following  named  real 
estate,  situate  in  the  county  of  Fairfax,  State  of  Virginia, 
to  wit: 

A  tract  of  land  oontaining  89  acres  and  10  poles ;  said 
land  lying  near  the  road  leading  from  Vienna  Station  to 
Fairfax  Court  House,  and  about  equidistant  from  either 
place  _^ 

The  terms  of  sale,  as  prescribed  in  «»aid  order,  are  as  fol- 
lows :  t>ne  fourth  of  the  purchase  money  to  be  paid  in  cash 
upon  making  and  giving  title  to  the  pnrchaser,  and  the  bal- 
ance to  be  paid  in  three  equal  instalments  at  six,  twelve 
and  eighteen  months,  respectively,  for  which  the  notes  of 
the  pnrchaser  shall  be  taken  bearing  interest  at  six  percent, 
per  annum,  and  secured  by  a  deed  of  trust  on  the  property 
sold,  and  otherwise  guaranteed  to  the  satisfaction  of  the 
Coort. 
194  M.  L.  HOWSER,  Aisignea. 


Legal  Notices* 


IN  THE  SUPREME  COURT  OF  THE  DISTEIOT   OP 
C 


No.  6370.    Equity. 


Columbia. 
Jno-  a.  Borlahd  bt  al. 
Mart  Jans  Borland  bt  al. 

John  A.  Borland  and  Alexander  T.  Borland,  trosieea  in 
this  canse,  having  reported  that  thev  sold  the  westemmoat 
twentv-flve  (86)  feet  front,  by  the  ftill  depth,  of  original  lot 
three  (8),  In  square  numbered  one  hundred  and  ninety-seven 
(197),  with  the  improvements  and  right  of  way  over  alley, 
to  L.  P.  Graham,  for  the  sum  of  five  thousand  dollars  cash, 
it  is  by  ihe  Court,  this  80th  day  of  April,  A.  D.  1880.  ordered 
that  said  sale  be  ratified  and  confirmed*  unless  cause  to  the 
contrary  be  shown  on  or  befsre  May  Slst,  A.  D.  1880 :  Pro- 
vided a  copy  of  this  order  be  published  once  a  week  for 
three  sncoeesive  weeki  in  the  Washington  Law  Reporter 
previous  to  said  date. 

By  the  Court :  D.  K.  CARTTERjCh.  Jnetloe,  kc. 

True  copy.    Test:  R.  J.  MEIOS,  Oleik,  kc 

P.  J.  DONAHUB,  Solicitor.  18-8 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  ibr  Orphans  Oonrt 
Business.    April  SO,  1880. 

In  the  case  of  Elisabeth  Cnllinan  and  Edward  Cnllinan, 
administratrix  and  administrator  of  Martha  Emma  Q'ibson. 
deceased,  the  administratrix  and  administrator  aforesaid 
have,  with  the  approval  of  the  Court,  appointed  Friday, 
the  28th  day  of  May,  A.  D.  1880.  at  11  o'clock  a.  m.  for 
making  payment  and  distribution  under  the  Court's  di- 
rection and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
dnly  authorised,  with  their  claims  against  Che  estats  prop- 
erly vouched ;  otherwise  the  administrator  and  administra- 
trix will  take  the  benefit  of  the  law  against  them :  Pro- 
vided a  copy  of  this  order  be  published  once  a  week,  for 
three  weeks,  in  the  Washington  Law  Reporter,  previous 
to  the  said  day. 
18-S  Test :     A.  WEBSTER,  Register  of  WUls. 

Edwards  k  Barnard.  Solicitors. 


THIS  IS  TO  OrVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphaub'  Court  business, 
Letters  of  administration  on  the  personal  estate  of  John  H. 
Darrell,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vonchera 
thereof,  to  the  subscriber,  at  or  before  the  2d  day  of 
April  next :  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Oiven  under  my  hand  this  2d  day  of  April,  1880. 

18  3  ROSE  B.  DARRELL. 

E.  C.  Wbavbr,  Solicitor. 


B 


ANKRUPTCY  NOTICE. 


To  all  the  creditors  of  Gheorge  E.  Moore,  junior,  who 
may  have  proved  their  claims : 

Ton  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Colvmbia,  sitting  in  Bankruptcy  on 
the  21st  day  of  May,  1880,  at  11  o'clock  a.  m.,  at  the  ofllce  of 
J.  Sayles  Brown,  Register,  at  the  City  Hall,  Washington 
city,  to  show  canse  why  a  discharge  from  all  his  debts 
should  not  be  granted  to  said  bankrupt.  Yon  are  also  notl. 
fled  that  the  second  and  third  meetings  of  said  bankrupt's 
creditors  will  be  held  before  the  Register  al  the  same  place, 
on  the  20th  day  of  May,  1880,  at  11  o'clock,  a.  m. 

By  order  of  the  Court.  FRED*K  DOUGLASS. 

U.  S.  Marshal  of  D.  ( ;.,  as  Messenger. 
Test:  R.  J.  Mkios,  Clerk,  ke.  18-S 


rrmis  is  to  give  notice, 

X  That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Snprem^  Court  of  the  District  of  Colum- 
fcia,  holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  on  the  pertcnal  estate  of  Jacob 
Schick,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscriber,  at  or  before  the  23rd  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand,  this  SSrd  day  of  April,  1880^^ , 

17-8  m^Oik  SCHIEK. 
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GSORGS  B.  CORKHILL       -        -        Bditob 
A.  H.  JACKSON       .      -      A8800IA.TB  Editob 


The  jury  in  the  Circait  Court  was  discharged 
from  May  10th  to  May  24th ;  reason,  because 
Congress  has  neglected  to  approriate  money 
to  defhty  the  expenses  of  the  United  States 
courts  throughout  the  country.  It  strikes  us 
that  this  is  a  very  poor  system  of  economy. 

OiiiTBR  V.  Cambbon. — In  this  number  of 
the  Refobtbb  we  publish  a  most  interesting 
opinion  of  the  Supreme  Court  of  the  District 
of  Columbia,  delivered  by  Hagner,  J.,  in  the 
somewhat  famous  case  of  Mary  S.  Oliver  v. 
Simon  Cameron,  for  breach  of  promise  of 
marriage. 

m     *  <•»  « 

Jttdgb  Wallace  has  rendered  Judgment 
against  Postmaster  James  of  New  York  city 
in  the  sum  of  $63,000,  for  using  a  patent  can- 
celling stamp  without  the  authority  of  the 
owners.  No  man  has  the  right  to  appropriate 
the  property  of  another,  either  for  private  or 
public  purposes,  without  compensating  him 
therefor. 


Hon.  Sandfobd  E.  Church,  Chief  Justice 
of  the  Court  of  Appeals  of  the  State  of  New 
York,  died  at  his  residence  in  Albion,  N.  Y., 
on  the  14th  inst.  at  the  age  of  65  years.  Judge 
Church  was  pre-eminently  a  constitutional 
lawyer  and  statesman.  No  man  in  that  great 
State  occupied  a  higher  position  in  public  es- 
timation. He  was  emphatically  a  great  man 
and  as  good  as  he  was  great. 


In  addition  US  the  obituary  notice  of  the 
late  clerk  of  the  Supreme  Court  published  in 
No.  18,  of  the  Reporter,  it  gives  us  pleasure 
to  insert  the  following  tribute  pronounced 
from  the  bench,  on  May  10th,  by  Chief  Jus- 
tice Waite : 

"  It  is  hereby  ordered  that  James  Hall  Mc- 
Kenney  be  appointed  clerk  of  this  court  in 
the  place  of  Daniel  Wesley  Middleton,  de- 


ceased, and  that  he  forthwith  take  the  oath  of 
office  and  give  bond  conditioned  according  to 
law. 

"  In  this  connection  we  cannot^refrain  fh)m 
giving  expression  to  our  high  regard  for  the 
personal  and  official  character  of  Mr.  Middle- 
ton.  His  handwriting  first  appears  on  the 
records  of  the  court  under  date  of  the  7th  of 
February,  A.  D.  1825.  From  that  day  until 
his  death  he  was  without  interruption  actively 
engaged  in  the  business  of  the  office  to  which 
his  successor  has  just  been  appointed,  and 
even  a  whisper  of  complaint  against  him  in 
any  particular  has  never  reached  our  ears. 
Three  chief  justices  of  the  court  and  eighteen 
associate  justices  have  died  since  his  service 
began.  He  was  a  most  accomplished  officer, 
courteous  in  manner,  dignified  in  deportment, 
faithful  to  every  duty,  and  never  unmindful 
of  the  confidential  relations  he  had  with  the 
court,  ^e  sincerely  mourn  his  loss,  both  as 
an  officer  and  a  friend,  and  direct  that  thia 
testimonial  be  entered  on  the  records  of  the 
court  and  a  copy  transmitted  to  his  widow,  in 
token  of  our  respect  for  the  memory  of  him 
that  is  gone  and  our  sympathy  for  his  family 
in  their  affiiction." 


We  are  in  receipt  of  No.  3  of  The  Crim- 
iiial  Law  Magazine^  published  by  F.  D.  Linn 
&  Co.,  Jersey  City.  The  present  is  a  most 
interesting  number.  Among  other  other  val- 
uable matter  are  leading  articles  by  R.  Ogden 
Doremus,  M.  D.,  LL.  D.,  as  to  the  « Duties 
of  Experts  in  Poison  Cases,"  and  upon  the  sub- 
ject of  ''  Reform  in  Administration  of  Law  of 
Homicide,"  by  F.  B.  Clark,  jr. 

The  publishers  will  accept  our  thanks  for 
'*  Microscopic  Examinations  of  Samples  of 
Commercial  Arsenic,  and  the  Practical  results 
to  which  it  leads,"  by  Ed.  S.  Danna,  Ph.  D., 
a  most  valuable  pamphlet  of  d6  pages. 


A  WINDY  attorney  failed  to  acquit  defend- 
ant. Defendant  to  judge:  "The  prisoner 
humbly  prays  that  the  time  consumed  by  his 
counsel  be  counted  as  part  of  his  sentence." 


Le^al  Personals. 


The  following  professional  gentlemen  are 
at  the  Riggs  House:  H.  D.  Hyde,  Jas.  £. 
Clayton,  H.  C.  Rice,  Chas.  E.  Emery,  of  Bos- 
ton ;  Wm.  Blaikie,  Geo.  Place,  W.  B.  Fisk, 
and  H.  F.  Newberry,  of  New  York;  J.  J. 
Hestch,  Ey.,  £.  Synde,  Kansas. 
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Law  of  Slander  and  Libel. 

No.   8. 

A  libel  is  defined  to  be  a  malicious  defa- 
mation expressed  in  printing  or  writing  or  by 
signs,  pictures,  caricatures,  &c.,  tending  to  in- 
jure the  reputation  of  another,  and  thereby 
expose  such  person  to  public  hatred,  contempt 
or  ridicule. 

Chief  Justice  Parsons,  probably  gives  as 
comprehensive  a  definition  as  any  other  stand- 
ard authority ;  he  says :  "  A  libel  is  a  malicious 
publication,  expressed  either  in  printing  or 
writing,  or  by  signs  or  pictures,  tending  either 
to  blacken  the  memory  of  one  dead,  or  the 
reputation  of  one  who  is  alive,  and  expose  him 
to  public  hatred,  contempt  or  ridicule." 
Commonwealth  v.  Clap,  4  Mass.  ^p.  168 ; 
Clark  V.  Bimey,  2  Pick.  113.  Justice  Bath- 
urst,  S.  C,  says :  '*  I  have  no  doubt  that  the 
writing  and  publishing  anything  which  ren- 
ders a  man  ridiculous  is  actionable."  Gould, 
J.  S.  C,  concurred  in  this  definition.  Gener- 
al Hamilton,  in  The  People  v.  Croswell,  says, 
**  a  censorious  or  ridiculous  writing,  picture, 
or  sign,  made  with  a  mischievous  and  mali- 
cious intent  towards  government,  magistrates, 
or  individuals,  is  actionable,  3  Johns  Cas., 
354 ;  see  Steele  v.  Southwick,  9  Johns.  Rep., 
214.  In  Rickman  v.  Delavan,  25  Wend.,  186, 
and  Sumner  v.  Burt,  12  Johns,  475,  it  is  laid 
down  that,  *'  an  action  for  libel  may  be  sus- 
tained by  an  individual  for  an  injury  to  his 
business,  resulting  from  a  libellous  publica- 
tion, although  it  affects  the  business  of  others 
engaged  in  the  same  calling,  as  well  as  his 
own,  unless  it  be  manifest  upon  the  face  of 
the  publication  that  the  charges  made  were 
intended  against  a  class  of  society,  a  particu- 
lar profession,  an  order,  or  body  of  men,  and 
cannot  by  possibility,  import  a  'personal  ap- 
plication, tending  to  private  injury.  McEean., 
C.  J.,  in  Cobbett's  Case,  1  Wh.  St.  Tr.,  322, 
announces  the  doctrine,  that  a  defamatory 
writing  expressing  only  one  or  two  letters  of 
a  name,  or  using  such  other  description  or 
circumstances,  in  such  form  and  manner  that 
from  the  context,  it  must  of  necessity  be  un- 
derstood to  refer  to  and  mean  such  a  person 
in  the  plain,  obvious  and  natural  meaning  of 
the  whole,  is  as  unmistakably  a  libel  as  if  the 


full  name  had  been  written.  In  Dexter  y. 
Spear,  4  Mason,  115,  it  is  laid  down,  that  any 
publication,  the  tendency  of  which  is  to  de- 
grade or  injure  another  person,  or  to  bring 
him  into  contempt,  hatred,  or  ridicule,  or  which 
accuses  him  or  her  of  a  crime  which  is  punish- 
able by  law,  or  of  any  act  odious  and  disgrace- 
ful in  the  eyes  of  society,  is  a  libel,  and  ac- 
tionable. The  same  doctrine  is  held  in  State 
V.  Farley,  4  McCord,  317.  Any  unlawful  act, 
done  wilfully  to  the  injury  of  another  is,  as 
against  that  person,  malicious ;  and  it  is  not 
necessary  that  the  doer  of  such  act  should 
have  ill  will,  or  pursue  any  general  bad  de- 
sign. Commonwealth  v.  Snelling,  15  Pick., 
377 ;  Torrence  v.  Hurst,  Walker,  403 ;  New- 
braugh  v.  Curry,  Wright,  47;  White  v. 
NichoUs,  3  Howard,  U.  S.  266.  Where  a  pub- 
lication is  malicious,  and  its  plain  and  obvious 
design  and  tendency  is  to  bring  the  subject 
of  it  into  contempt  and  ridicule,  it  will  be 
libel,  although  it  imputes  lib  crime  liable  to 
punishment  with  infamy.  The  State  y.  Hen- 
derson, 1  Richardson,  179. 

One  may  slander  another  as  successfully 
by  circulating  hearsay  reports  as  by  placing 
the  slanderous  matters  in  the  shape  of  abso- 
lute truths  of  his  own  individual  knowledge. 
Schenck  v.  Schenck,  1  Spencer,  208 ;  Sawyer 
V.  Eifere,  2  Mott  &  McCord,  511.  Words 
written  and  published  may  be  actionable, 
which,  if  spoken,  would  not  be,  without  special 
damage.  Fouville  v.  Nease,  Dudley,  S.  C, 
303.  All  words  injuring  another  in  his  trade 
or  occupation  are  actionable  without  alleging 
special  damages.  Obaugh  v.  Finn,  4  Pick., 
1 10 ;  Hays  v.  Brierly,  4  Watts,  392.  It  is  not 
admissible  to  ask  a  witness  how  he  understood 
the  matter.  Beardsley  v.  Maynard,  4  Wend., 
S.  C,  386 ;  7  Id.,  560.  In  Rice  v.  Simmons, 
2  Harring.,  417,  and  Layton  v.  Harris,  3  Id., 
406,  the  distinction  between  libelous  and  slan- 
derous matter  is  most  clearly  laid  down,  and 
the  line  of  demarcation  between  the  actions  of 
slander  and  libel  most  plainly  drawn,  and 
should  the  practitioner  have  any  doubt  as  to 
the  character  of  the  remedy,  by  referring  to 
the  two  last  citations  he  will  be  relieved  of  all 
doubt,  and  gain  other  valuable  information. 

In  Haire  v.  Wilson,  9  B.  &  C,  643,  and 
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Fisher  v.  Clement,  10  Id.,  472,  it  is  stated  that 
where  the  natural  tendency  and  import  of  the 
language  used  in  the  publication  is  to  defame 
and  injure  another  it  is  libel,  and  actionable ; 
for  the  law  will  presume  that  the  defendant 
intended  to  produce  that  injury  which  it  was 
caleolated  to  effect    In  such  case  the  judge 
ought  to  instruct  the  jury  that  it  is  libel,  and 
not  leaye  it  as  a  question  to  the  jury  to  say 
whether  the  defendant  xnteiided  to  injure  the 
plaintiff;  for  every  man  must  be  presumed  to 
intend  the  natural  and  ordinary  consequences 
of  his  own  act.    There  is  a  vast  difference 
between  the  malignity  and  injurious  conse- 
qaences  of  slanderous  words  spoken  and  slan- 
derous words  written,  the  one  being  sudden 
and  transitory,  and  the  other  deliberate,  last- 
ing and  disseminated  with  greater  facility  and 
reaching  thousands,  whereas  the  former  would 
probably    never    have    passed    beyond    the 
bystanders.     Many  words  which  if  spoken 
would  not  be   actionable  at  all,   if  written 
and  published  are  actionable  in  the  way  of 
libel.    The  word  swindler  if  spoken  of  a  per- 
son is  not  actionable,  but  if  spoken  in  relation 
to  his  business  or  occupation  is  actionable. 
Lord  Hardwick,  C.  J.,  in  the  case  of  Brodly 
Y.  Methwyn,  observed  that  "  the  present  case 
ia  not  for  words,  but  for  a  libel,  in  which  the 
rule  is  different ;  for  some  words  may  be  ac- 
tionable or  prosecuted  by  way  oflndictment, 
if  reduced  to  writing,  which  would  not  be  so  if 
spoken  only.    For  the  crime  in  libel  does  not 
arise  merely  from  the  scandal,  but  from  the 
tendency  which  it  has  to  occasion  a  breach 
of  the  peace,  by  making  the  scandal  more 
public  and  lasting,  and  spreading  it  abroad, 
which  was  so  determined  in  this  court  in  the 
case  of  King  v.  Griffin,  Hil.  7,  Geo.  II."     This 
subject  was  much  discussed   in  Thorley,  v. 
Earl  of  Kerry  on  error  in  exchequer,  4  Taunt., 
355,  where   a  defamatory  writing,  imputing 
hypocrisy  to  the  Earl,  and  that  he  used  re- 
ligion as  a  cloak  for  unworthy  purposes  was 
holden  to  be  actionable.    Sir  James  Mans- 
field, who  delivered  the  judgment,  observing 
tliat  he  was  bound  by  the  later  authorities, 
although  the  distinction  between  speaking  and 
writing  was    not    to    be  found    in    Rolle's 
Abridgement    or    the    earlier    editions    of 


Comyn's  Digest.  The  action  was  a  common 
action  on  the  case,  and  not  an  action  for 
acanddlam  magnatum. 


^ttjrmu  (l(otti[t  Jiatritt  of  ({olumbta. 


Mary  S.  Oliver 

Simon  Cameron. 
At  Law.    No.  17,196. 

1.  The  rule  which  excludes  evidence  of  confiden- 
tial communications  from  client  to  counsel  as 
privile^d,  Is  founded  upon  great  considerations 
of  public  policy,  and  should  be  maintained  in- 
violate by  the  courts. 

2.  Communications  from  client  to  attorney  are  not 
embraced  within  the  rule  where  they  were  made 
before  the  attorney  was  employed  as  such ;  or  af- 
ter his  employment  had  ceased  ;  or  where,  though 
consulted  because  of  being  an  attorney,  he  re- 
fused to  serve  in  that  capacity  ;  or,  was  only  ap- 
plied to  as  a  friend  by  the  client,  and  only  acted 
as  such. 

3.  Where  the  attorney,  in  compliance  with  di- 
rections from  the  client,  had  made  known  to  the 
other  party  all  communications  which  had  been 
made  to  him  by  the  client,  he  cannot,  when 
called  as  a  witness  by  the  opposing  party,  re- 
fuse to  testify  as  to  such  communications. 
The  client,  by  making  such  request  of  the  attor- 
ney, waived  the  right  to  object  thereafter  to  the 
admission  of  the  evidence  on  the  ground  of  Its 
being  of  a  privileged  character. 

4.  In  the  absence  of  proof  to  the  contrary,  all  com- 
munications between  a  client  and  counsel,  upon 
business  matters,  will  be  presumed  to  be  priv- 
ileged, and  will  be  protected  as  such. 

5.  An  attorney  is  a  competent  witness  to  testify  that 
his  intercourse  with  a  client  was  not  of  a  pro- 
fessional character. 

6.  An  attorney,  although  consulted  09  «uc^  may  be 
compelled  to  prove  the  payment  of  money  from 
the  opposing  party  to  his  client,  and  to  produce 
receipts  signed  by  his  client,  and  prove  his  hand- 
writing thereto. 

7.  The  client  cannot  be  compelled  to  disclose 
his  confidential  communications  to  his  counsel. 
But  where  he  has  voluntarily  testified  as  to  what 
he  had  communicated,  he  may  be  considered  as 
having  waived  his  right  to  object  to  the  testimony 
of  the  attorney,  in  rebuttaU  giving  his  version  of 
the  client's  statements  to  him. 

8.  According  to  the  well  established  practice  of  ap- 
pellate courts,  different  bills  of  exceptions  must 
be  considered  as  wholly  distinct  from  each  other 
unless  they  contain  sufficient  words  of  conection. 

9.  In  the  absence  of  all  evidence  from  an  exception^ 
an  appellate  court  cannot  determine  whether  the 
proposition  therein  contained  was  refused  because 
the  court  below  considered  in  incorrect  n  law, 
or  upon  the  ground  that  it  was  unsupported  by 
evidence. 

10.  Where  a  bill  of  exceptions  sets  out  no  evidence, 
and  contains  ^nothing  but  a  prayer  which  was  re- 
jected, the  appellate  court  must  intend  the  court 
below  acted  properly  in  refusing  the  instruction. 


Digitized  by 


Google 


m 


WASHlNttTON  LAW  REPORTEB. 


Vol.  Vin 


11.  Whether  a  witness  who  has  sworu  falsely  as  to 
a  material  fact  is  to  be  believed  as  to  other  mat- 
ters testified  to  bv  him.  Is  a  question  for  the  Jury. 
The  maxim,  falsns  in  imo,  falsua  m  omnibus^ 
siiould  only  be  broufj^ht  to  the  attention  of  the 
jury  by  the  court  as  admsory.  It  Is  therefore  er- 
ror to  Instruct  a  Jury  that  if  they  believe  a  wit- 
ness has  knowingly  testsfled  falsely  in  some  ma- 
terial particular,  all  his  testimony  should  be  re- 
jected. The  question  of  the  credibility  of  a  wit- 
ness as  to  any  matter  testlfled  to  by  him  is  ex- 
clusively for  the  Jury. 

George  Peter  and  Benjamin  J.  Dar- 
NEiLLE  for  plaintiff. 

Benjamin  F.  Butler,  Wm.  A.  Cook  and 
C.  C.  Cole  for  defendant. 

The  case  is  stated  in  the  opinion. 
Haqner,  J.,  delivered  the  opinion  of  the 
court. 

This  18  an  action  for  breach  of  promise  of 
marriage.  The  verdict  below  was  for  the  de- 
fendant, and  the  case  comes  here  npon  eighteen 
bills  of  exceptions. 

The  first  of  these  embodies  the  only  state- 
ment of  the  evidence  to  be  found  in  the  re- 
cord. It  sets  forth  that  at  the  trial,  "  after 
the  plaintiff  had  testified  in  support  of  the  is- 
sue on  her  part,  and  been  cross-examined  in 
relation  to  interviews  had  with  A.  G.  Riddle, 
and  statements  alleged  to  have  been  made  to 
him  concerning  her  physical  condition  as  to 
being  pregnant  or  otherwise,  and  as  to  receiv- 
ing money  from  the  defendant  through  the 
said  Riddle,  and  her  receipts  for  the  same, 
and  other  matters,  the  defendant  to  sustain  the 
issue  upon  his  part  Joined,  called  and  had  sworn 
the  said  Riddle ;"  and  it  then  proceeds  to  state 
at  length  the  substance  of  Mr.  Riddle's  evi- 
dence, at  the  conclusion  of  which  the  e  inception 
proceeds — "to  all  of  which  testimony,  as  well 
as  to  the  swearing  of  the  aaidRiddle  as  a  witness, 
the  plaintiff,  through  her  attorney,  then  and 
there  objected,  on  the  ground  that  said  Rid- 
dle had  been  counsel  for  the  plaintiff  when 
the  aforesaid  communications  and  statements 
were  made  to  him  by  the  plaintiff,  and  that 
by  reason  thereof,  all  of  said  communications 
and  statements  were  privileged,  and  could  not 
be  testified  to  by  said  Riddle  in  this  case." 

The  exception  presents  for  the  considera- 
tion of  the  court  the  proper  application  of  the 
rule  of  law,  which  forbids  a  legal  adviser 
to  disclose  any  communications  made  to  him 
by  a  client,  in  virtue  of  his  professional  em- 
ployment, against  the  client's  consent. 

The  just  application  of  this  rule,  from  a 
very  early  period  in  the  history  of  the  law, 
has  been  upheld  by  the  courts,  as  of  supreme 
importance  in  the  administration  of  justice ; 
and  it  has  msely  been  left  untouched  by  any 


of  the  statutes  in  modern  times,  which  have 
so  liberally  removed  restrictions  from  the  rules 
of  evidence.  The  Supreme  Court  in  the  case 
of  Conn.  Mutual  Life  Ins.  Co.  v.  Schaeffer,  4 
Otto,  458,  announces,  we  believe,  the  general 
sentiment  of  the  profession,  when  it  expresses 
the  hope  that  it  will  remain  undisturbed  by 
any  future  legislation.  For,  as  the  Court 
in  that  case,  proceeds  to  say:  "The  protec- 
tion of  confidential  communications  made  to 
professional  advisers,  is  dictated  by  a  wise 
and  liberal  policy.  If  a  person  cannot  con- 
sult his  leg^  adviser  without  being  liable  to 
have  the  interview  made  public  the  next  day, 
by  an  examination  enforced  by  the  courts, 
the  law  would  be  little  short  of  despotic.  It 
would  be  a  prohibition  upon  professional 
advice  and  assistance." 

These  wholesome  precepts  should  be  main- 
tained inviolate  in  the  interest,  alike  of  the 
courts,  its  officers  and  the  suitors,  and  we 
have  no  disposition  to  modify  them  in  the 
slightest  degree. 

The  general  principles  regulating  the  appli* 
cation  of  the  rule  seem  to  be  well  established. 
It  is  recognized  by  the  courts,  that  the  ex- 
clusion of  evidence  of  professional  communi- 
cations as  privileged,  is  founded  upon  the  same 
great  considerations  of  |>M6itc  policy,  which  for- 
bid the  revelation  on  the  witness  stand  of  se- 
crets of  State ;  of  the  proceedings  in  the  grand 
jury  room ;  and  of  the  confidential  intercourse 
between  husband  and  wife:  that  the  privi- 
lege is  not  that  of  the  professional  man,  but 
of  his  client,  who  may  waive  it  or  not  as  he 
pleases:  that  as  an  attorney  may  be  held 
liable  for  want  of  proper  care  and  diligence 
in  the  transaction  of  professional  business, 
notwithstanding  it  was  undertaken  gratui- 
tously, (30  Md.,  404 ;  Williams,  Ex'r  of  McLean 
V.  Higgins) ;  in  like  manner,  such  communica- 
tions from  clients  may  be  privileged,  although 
the  counsel  neither  expects  nor  receives  a  fee : 
that  the  protection  given  by  the  law  to  such 
communications  is  perpetual,  and  does  not 
cease  with  the  termination  of  the  suit,  nor  is  it 
affected  by  the  party  ceasing  to  employ  the 
attorney  and  retaining  another,  nor  by  any 
oth6r. change  of  relation  between  them,  nor 
by  the  death  of  the  client ;  the  seal  of  the 
law  once  fixed  upon  them  remains  forever, 
unless  removed  by  the  party  himself  in  whose 
favor  it  was  there  placed. 

It  is  further  well  settled  that  the  communi- 
cation^ to  be  privileged,  must  appear  to  have 
been  made  to  the  counsel,  attorney  or  solicitor, 
acting  for  the  time  being  in  the  character  of  le- 
gal adviser.  For  the  reason  of  the  rule  having 
respect  solely  to  the  /ree  and  unembarrassed 
administration  of  justice,  and  to  the  secur- 
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ity  and  enjoyment  of  civil  rights,  does  not 
extend  to  things  confidentially  communicated 
to  other  persons,  as  physicians  or  ministers 
of  religion,  nor  even  to  those  which  come  to 
the  knowledge  of  counsel  when  not  standing 
in  that  relation  to  the  party,  and  not  made  in 
faith  of  that  relation.  Nor  will  the  commu- 
nication be  protected,  unless  it  appears  that 
at  the  time  it  was  made  he  was  acting  as  legal 
adviser  upon  the  very  matter  to  which  the 
communication  refers.  1  Greenl.  Ev.,  sees. 
239,  242,  and  notes. 

The  author,  pursuing  the  subject  in  section 
244  holds  the  following  language  as  to  the 
cases  "where  the  attorney  must  disclose'* 
the  communications  had  with  a  person  con- 
sulting mth  him,  which  are  sometimes  called 
exceptions  to  the  rule,  although  within  and 
part  of  the  rule  itself: 

"  These  different  exceptions  are  where  the 
communication  was  made  before  the  attorney 
was  employed  as  such,  or  after  his  employment 
had  ceased,  or  where,  though  consulted  by  a 
friend,  because  he  was  an  attorney,  yet  he  re- 
fused to  act  as  such,  and  was,  therefore,  only  ap 
plied  too*  a  friend ;  or  where  there  could  not 
be  said,  in  any  correctness  of  speech,  to  be  a 
communication  at  all.  *  *  *  In  all  such 
cases,  it  is  plain  that  the  attorney  is  not 
called  upon  to  disclose  matters  which  he  can 
be  said  to  have  learned  by  communication 
with  his  client,  or  on  his  client's  behalf— mat- 
ters which  were  so  committed  to  him  in  his 
ci4>acity  of  attorney,  and  which,  in  that  ca- 
pacity alone,  he  had  come  to  know." 

Let  us  apply  these  principles  to  the  facts 
disclosed  in  the  exception  under  examination. 

From  the  detailed  statement  of  Mr.  Riddle's 
evidence  it  appears  that  the  plaintiff  at  first 
approached  him  professedly  "  in  behalf  of  a 
lady  friend,"  and  made  sundry  communica- 
tions to  him  while  pretending  to  speak  for 
her  friend  ;  that  in  his  own  language,  "  he  did 
not  entertain  her  statement  as  an  attorney, 
and  informed  her  that  the  matter  was  a  deli- 
cate and  diflScult  one,  and  he  did  not  know 
whether  he  could  or  would  undertake  to  ren- 
der her  any  assistance;"  **that  he  finally 
consented  to  write  a  letter  to  Senator  Came- 
ron ; "  **  that  from  the  time  of  writing  the 
letter  he  became  the  representative  of  the 
plaintiff,  and  acted  as  her  attorney  until  its 
termination  by  the  settlement  made  and  pay- 
ment of  the  $1000  to  the  plaintiff;"  "that 
he  represented  her  wholly  for  the  purpose  of 
procuring  from  Senator  Cameron  money;" 
and  the  witness  produced  and  proved  .the 
plaintiff's  signatgre  to  the  three  receipts  for 
$1000  collected  by  him  from  the  defendant, 


as  he   alleged,  without  fee  or  intention   to 
charge  one. 

He  further  testified,  in  the  language  of  the 
exception,  "  that  he  really  had  no  secrets  from 
the  plaintiff  ;  that  she  did  not  desire  him  to 
withhold  anything  she  stated  from  the  defend- 
ant, but  expressly  authorized  him  (Riddle)  to 
communicate  to  the  defendant  all  she  revealed 
or  stated  or  that  had  passed  between  them  in 
their  various  interviews,  and  that  acting  ac- 
cording to  her  wish  and  by  her  authority,  he 
did  communicate  to  the  defendant  all  her  state- 
ments made  to  him  (Riddle) ;  that  in  fact  all  the 
statements  with  regard  to  her  condition  or  al- 
leged condition  were  communicated  to  him  be- 
fore he  wrote  his  first  letter  to  the  defendant  and 
before  his  relation  as  attorney  or  counsel  for 
the  plaintiff  existed  ;  that  he  would  not  have 
said  one  word  to  the  defendant  in  relation  to 
the  plaintiff's  communication  to  him  had  she 
not  requested  and  directed  him  so  to  do ;  and 
that  his  connection  with  the  plaintiff  ceased 
upon  the  payment  of  the  $1000  to  her  obtained 
from  the  defendant." 

This  evidence  appears  to  bring  the  case 
within  the  precise  language  of  several  of  the 
exceptions  or  so-called  qualifications  of  the 
rule  as  above  given ;  and  there  is  not  another 
word  of  evidence  in  the  case  to  contradict  it. 
The  plaintiff,  in  her  evidence,  so  far  as  the 
exception  shows,  does  not  intimate  that  she 
consulted  Mr.  Riddle  as  an  attorney.  In- 
deed, we  only  learn  from  the  record  in  the 
case,  that  he  is  an  attorney,  from  his  own 
statement.  It  is,  doubtless  true,  that  in 
the  absence  of  evidence  to  the  contrary, 
any  conference  between  a  person  and  an 
attorney,  upon  such  matters,  would  be  pre- 
sumed to  be  of  a  professional  character. 
But  such  presumption,  like  all  others,  must 
yield  to  direct  evidence  to  the  contrary.  It 
would  of  course  be  competent  for  one  to  con- 
sult with  an  attorney  simply  as  a  friend.  The 
party  might  himself  request  in  advance  that 
the  interview  might  be  considered  as  non- 
professional ;  or  the  attorney  might  specially 
stipulate  that  he  was  not  to  be  looked  upon 
otherwise  than  as  an  advisory  friend.  And 
the  same  understanding  might  be  established 
otherwise  than  by  such  explicit  declarations 
from  either  side.  Mr.  Riddle  positively 
states  that  such  was  the  case  with  respect  to 
all  the  interviews  with  the  plaintiff,  until  he 
undertook  to  write  to  Mr.  Cameron,  and  that 
all  the  communications  he  received  from  the 
plaintiff  were  prior  to  this,  and  before  he 
agreed  to  act  as  attorney,  and  there  is  hot 
a  worb  of  evidence  in  the  record  to  the  con- 
trary. 
Again,  whatever   communications  he    re- 
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ceived  from  the  plaintiff,  he  declares  were  made 
known  to  the  defendant  at  the  request  of  the 
plaintiff.  In  our  opinion  this  may  we}l  be 
considered  as  a  waiver  by  the  plaintiff  of  the 
protection  of  the  rule,  even  if  the  attorney  had 
received  the  communications  in  professional 
confidence.  In  Blackburn  v.  Crauford,  8 
Wall.,  194,  the  attorney  who  had  drawn 
Crauford*  8  will,  was  permitted  to  testify, 
in  a  contest  between  parties  who  the  testator 
described  in  his  will  as  his  natural  children, 
and  his  heirs  at  law,  that  the  testator,  when 
instructing  him  as  to  the  preparation  of  the 
will,  had  impressed  upon  him  particularly  the 
fact  of  the  illegitimacy  of  the  children  and  the 
illicit  character  of  his  relations  with  their  moth- 
er.  The  Supreme  Court  says :  "  The  client  may 
waive  the  protection  of  the  rule.  The  waiver 
may  be  expressed  or  implied.  We  think  it 
as  effectual  here  by  implication  as  the 
most  explicit  language  could  have  made  it. 
It  could  have  been  no  clearer  if  the  client  had 
expressly  enjoined  it  upon  the  attorney  to 
give  this  testimony  whenever  the  truth  of  his 
testamentary  declaration  should  be  challenged 
by  any  of  those  to  whom  it  related. 

So  in  the  case  at  bar  it  may  well  be  asked 
how  it  could  be  supposed  that  the  plaintiff 
desired  the  seal  of  secresy  to  remain  attached 
to  statements  which  she  herself  had  directed 
the  attorney  to  communicate  to  the  very  person 
who  she  alleged  had  wronged  her,  and  who 
she  could  not  believe  would  be  desirous  to 
withhold  their  circulation,  even  to  her  injury? 

The  authorities  declare  that  the  same  prin- 
ciple that  seals  the  lips  of  the  attorney  as  a 
witness,  protects  the  client  also  on  the  witness 
stand  from  testifying,  as  to  her  commu- 
nications to  counsel.  28  Vermont,  701,  Hem- 
men  way  V.  Smith.  But  the  brief  statement 
of  her  evidence  in  the  exception,  shows 
that  the  plaintiff  on  cross-examination  vol- 
untarily and  without  objection  from  her  coun- 
sel, so  far  as  the  record  informs  us,  testified 
"in  relation  to  interviews  had  with  A.  G. 
Riddle,  and  statements  alleged  to  have  been 
made  by  him  concerning  her  physical  condi- 
tion, as  to  being  pregnant  or  otherwise,  aud 
as  to  her  receiving  money  from  the  defend- 
ant from  the  said  Riddle,  and  her  receipts  to 
the  same,  and  other  matters."  And  it  may 
well  be  argued,  that  her  failure  to  interpose 
the  objection  that  all  these  matters  involved 
professional  confidences,  roust  be  consi^dered 
as  a  waiver  on  her  part  of  the  right  to  object 
to  the  examination  of  Mr.  Riddle  in  reply, 
upon  the  same  topics.  1  Bland.,  222,  Hannah 
K.  Chase's  Case. 

The  first  ground  of  error  specific  in  the  ex- 
ception  is  to  the  action  of  the  ieourt  in  allow* 


ing  Mr,  Riddle  to  be  sworn  at  all.  But  since 
it  is  settled  that  an  attorney  may  be  exam- 
ined as  a  witness  in  a  cause  to  establish  the 
existence  of  that  relation  between  himself  and 
a  party  (11  Wheaton,  294,  Chirac  v.  Rein- 
icker ;  1  Greenl.  Ev.,  sec.  245)  it  is  diffi- 
cult to  see  why  he  may  not  equally  be  sworn 
to  disprove  his  employment  as  such;  and, 
therefore,  there  was  no  error  in  the  action  of 
the  court  in  this  particular. 

It  is  furthermore  well  settled,  that  notwith- 
standing the  existence  of  professional  rela- 
tions between  the  attorney  and  a  party  may 
be  admitted,  there  are  yet  subjects,  with  respect 
to  which,  no  such  rule  of  privilege  exists. 
Thus,  an  attorney  may  be  compelled  to  testify 
**as  to  the  fact  of  his  paying  over  to  his 
client  moneys  collected  for  him ;  the  execu- 
tion of  a  deed  by  his  client  which  he  attested ; 
a  statement  made  by  him  to  the  adverse  party ; 
his  client's  handwriting,"  &c.  1  Greenl. 
Ev.,  Sec.  245.  And  counsel  may  be  com- 
pelled to  produce  any  paper  that  the  client 
might  be  required  to  do.  14  Ind.,  169,  An- 
drews V.  R.  R.  Co. ;  4  Vt.,  612,  Dnrkee  v. 
Leland.  So,  testimony  of  a  lawyer  that  he 
brought  suit  for  a  certain  firm,  recovered  judg- 
ment, collected  the  money  and  paid  it  over  to 
a  party,  to  whom  one  of  the  firm,  by  letter  and 
assignment,  directed  him  to  pay  it,  is  admis- 
sible, such  facts  not  being  regarded  as  priv- 
ileged comihuications  from  his  client.  18  Md., 
528,  Fulton  v.  Maccracken. 

Mr.  Riddle,  when  called  by  the  defendant, 
produced  the  three  receipts  referred  to  by  him 
and  proved  the  signatures  of  tlie  plaintiff 
thereto,  as  the  authorities  show  that  he  had  a 
right  to  do,  even  although  he  had  received 
them  as  attorney ;  whereas  the  exception  is 
directed  against  the  admissibility  of  gU  the 
evidence  of  the  witness,  inclvding  the  portions 
which  were  thus  admissible,  even  if  the  residue 
were  privileged. 

Upon  these  grounds  and  upon  the  state  of 
the  proofs  as  disclosed  to  us  by  the  record, 
we  are  of  opinion  that  the  ruling  set  forth  in 
the  first  exception  must  be  sustained. 

We  have  already  noticed  the  fact  that  the 
first  excption  contains  every  word  of  the  evi- 
dence to  be  found  in  the  record.  The  seven- 
teen exceptions  following  do  not  refer  to  the 
first  exception  or  to  each  other  in  any  way. 
According  to  the  well-established  practice 
and  uniform  course  of  appellate  courts,  bills 
of  exceptions  must  be  considered  as  wholly 
distinct  from  each  other,  unless  they  contain 
sufficient  words  of  connection.  11  Maryland, 
149,  Armstrong  v.  Thruston ;  and  so  are  all 
the  authorities.  And  considering  these  sab- 
sequent  exceptions  8eparately,ja8  we  are  thus 
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forced  to  do,  we  are  confronted  by  the  diffl- 
calty  that  neither  of  them  contains,  within 
itseUT,  or  by  reference  to  any  other  exception, 
one  word  of  the  evidence.  How  is  it  possible 
then  that  this  court  can  decide  that  the  court 
below  erred  in  the  particular  rulings  com- 
plained of  in  each  exception? 

It  is  clear  that  a  court  is  as  much  bound  to 
refuse  an  instruction  upon  the  ground  that 
there  is  no  evidence  before  it  to  sustain  the 
hypothesis  of  the  prayer,  as  because  the 
prayer  states  the  law  erroneously.  And  how 
can  the  appellate  court  declare  that  the 
ruling  was  erroneous,  when  the  absence 
from  the  exception  of  the  requisite  evidence 
to  sustain  the  prayer  supports  the  presump- 
tion that  none  was  really  produced? — *'  de  non 
apparentibusy*^  ^c. 

The  law  of  the  case  is  correctly  stated  in 
14  Maryland,  1 18,  Reynolds  v.  Negro  Juliet 
et  al.,8upported  by  a  multitude  of  similar  cases. 
"Where  a  bill  of  exceptions  sets  out  no  evi- 
dence and  contains  nothing  but  a  prayer 
which  was  rejected,  the  appellate  court  must 
intend  that  the  court  below  acted  properly  in 
refusing  the  instruction." 

A  particular  examination  of  each  excep- 
tion will  demonstrate  the  impossibility  of 
their  consideration  by  this  court,  and  we  must, 
therefore,  affirm  the  rulings  below  upon  the 
presumption  that  they  were  justified  by  the 
state  of  the  proof. 

The  t8th  exception  sets  forth  a  prayer  in 
which  the  court  was  asked  to  instruct  the  jury 
that, "  if  it  appear  from  all  the  evidence  that  the 
plaintiff  has  testified  falsely,  knowingly  with 
regard  to  important  or  material  particulars  in- 
volved in  her  case,  whether  of  time,  or  place,  or 
person,  in  reference  to  which  she  could  not  well 
be  mistaken,  she  must  be  regarded  as  guilty 
of  deliberate  falsehood,  and  her  evidence  must 
be  rejected  by  the  jury  upon  the  maxim,  f alms 
in^uno,  fcdsus  in  omnibus — false  in  one  re- 
spect, false  in  all." 

Although,  as  we  have  shown,  the  state  of 
the  record  prevents  us  from  reversing  for  er- 
ror in  this  instruction,  we  consider  it  proper 
to  make  a  somewhat  particular  statement  of 
the  law  on  the  subject,  in  view  of  the  frequent 
efforts  in  this  jurisdiction,  to  urge  upon  the 
courts  the  doctrine  embodied  in  the  prayer. 

It  has  always  been  a  fundamental  principle 
in  trials  at  law  that  to  the  jury  alone  .belongs 
the  determination  of  all  issues  of  fact  arising 
in  a  cause,  while  upon  the  court  devolves  the 
decision  of  all  questions  of  law,  including  the 
competency  of  witnesses  and  the  admissibility 
of  evidence.  So  positive  is  this  rule  that  the 
court  is  not  at  liberty  to  exclude  from  the  jury 
any  evidence  however  slight,  provided  it  be 


such  as  may  tend  to  induce  a  rational  mind  to 
draw  from  it  the  conclusion  sought  to  be 
deduced  by  the  party  offering  the  evidence. 
That  the  jury  may  perform  their  part  of 
this  duty  efficiently  and  conscientiously,  it 
is  essential  that  they  should  possess  the 
exclusive  power  of  passing  upon  the  credibil- 
ity of  the  witnesses,  since,  if  this  privilege 
were  exercised  by  the  judge,  he  would  be 
thereby  in  effect  himself  deciding  the  questions 
of  fact,  by  limiting  the  decision  of  the  jury 
to  the  testimony  of  those  witnesses  only 
whose  evidence  in  his  opinion  is  worthy  of 
belief.  But  the  United  States  courts  pos- 
sess the  right,  when  properly  appealed  to, 
in  civil  cases,  and  always  in  criminal  cases, 
to  advise  the  jury  as  to  the  weight  which  they 
may  give  to  particular  evidence,  leaving,  how- 
ever, to  the  jury  the  ultimate  power  of  de- 
termining the  question  of  the  credibility  of 
the  witnesses  for  themselves.  The  English 
practice  on  the  subject  is  thus  expressed  in 
the  1st  volume  of  Taylor's  Evidence,  section 
171: 

"  Although  it  is  the  exclusive  province  of 
the  jury  to  fix  the  due  weight  which  ought  to 
be  given  to  presumptions  of  fact,  juries  are 
usually  aided  in  their  labors  by  the  advice  and 
instruction  of  the  judge,  more  or  less  strongly 
urged  at  his  discretion.  Such,  for  instance, 
is  the  caution  given  to  juries  to  regard  with 
distrust  the  testimony  of  an  accomplice,  un- 
less it  be  materially  confirmed  by  other  evi- 
dence. So  if  a  witness  be  detected  in  telling 
a  falsehood  in  one  part  of  his  testimony,  the 
jury  will  be  advised  to  place  little  reliance  on 
the  remainder  of  his  narrative." 

In  1st  Greenleaf  on  Evidence,  section  461, 
note  2,  the  rule  is  thus  stated : 

"  Whether  a  witness  who  has  sworn  falsely 
as  to  one  material  fact  is  to  be  believed  as  to 
other  facts  is  a  question  for  the  jury.  The 
maxim  fcUstts  in  una,  Jalsus  in  omnibus  as 
often  Qtated  by, the  couH;  is  merely  advisory. 
It  is  not  a  rule  of  law  that  all  testimony  of 
such  .a  witnesi^;  must  be  disregarded.  It  rriay 
6«  and  8hould.be  rescarded  with  suspicion,  and 
received'  with  caution.  The  law  is  the  same 
as  it  is  with. regard  to  accomplices." 

Tbe  author  quotas  in  support  of  this  a  num- 
ber of  cases  in  the  different  States  of  the 
Union.  In  11  Qray,  93,  Commonwealth  v. 
Wood,  the.  court,  Chief  Justice  Shaw  presid- 
ing, Qays : 

"  Nor  was  it  the  duty  of  the  court  to  say  to 
the  jury  that,  if  the  witness  was  wilfully  false 
upon  any  material  point,  they  could  place  no 
reliance  upon  any  of  her  testimony.  There 
is  no  absolute  rule  of  this  sort,  nor  in  the  na» 
ture  of  things  could  there  be.    When  com- 
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petent  evidence  is  before  the  jury  the  degree 
of  faith  to  be  reposed  in  it,  and  its  effect  in 
producing  conviction  cannot  be  governed  by 
any  abstract  and  inflexible  rule.  The  rela- 
tion of  the  facts  the  witness  states  to  the  other 
facts  proved  in  the  case  may  be  such,  their 
intrinsic  probability  and  naturalness  such, 
that  the  jury  cannot  help  believing  them." 

In  97th  Massachusetts,  406,  Commonwealth 
V.  Billings,  the  Chief  Justice  says : 

"  It  is  not  an  absolute  and  inflexible  rule 
of  law  that  the  testimony  of  a  witness  is  to 
be  wholly  disregarded  and  rejected,  except  in 
those  particulars  in  which  there  is  corrobora- 
tion by  other  credible  witnesses,  if  the  jury 
find  that  the  witness  has  deliberately  sworn 
falsely  in  relation  to  a  material  matter.  This 
question  was  distinctly  raised  and  adjudicated 
by  the  court  in  a  recent  case.  On  a  recon- 
sideration of  the  point,  in  the  light  of  the  very 
clear  and  forcible  argument  of  the  counsel  of 
the  defendant,  we  are  satisfied  that  this  de- 
cision was  correct,  and  that  the  reasons  on 
which  it  rests,  clearly  and  tersely  stated  in 
the  opinion  of  the  court,  are  satisfactory  and 
decisive  against  the  adoption  of  the  maxim 
falsus  in  unOy  falsus  in  omnibus  as  an  estab- 
lished rule  of  the  law  of  evidence.  The  cases 
cited  on  the  brief  of  the  Attorney  General, 
show  that  this  conclusion  is  supported  by  a 
very  great  weight  of  authority."  The  instruc- 
tions in  that  case  which  the  court  on  appeal 
thus  approve  were  that :  "  If  the  jury  should 
find  that  the  witnesses  had  wilfully  sworn 
falsely  in  some  material  particular,  yet  there 
was  no  rule  of  law  which  would  forbid  them 
to  believe  other  portions  of  their  testimony." 

The  instruction  asked  for  in  the  present 
case  is  supposed  to  find  support  in  the  lan- 
guage used  by  Mr.  Justice  Story  in  deliver- 
ing the  judgment  in  the  case  of  the  Santis- 
sima  Trinidad  in  7th  Wheaton,  p.  336 ;  and 
adopted  in  the  case  in  Ist  Ware's  Circuit 
Courts  Reports,  106,  Sherwood  v.  Mcintosh. 
But  the  rule  expressed  in  those  cases  could 
ne^r  have  been  designed  by  those  courts  as 
applicable  to  trials  at  law.  In  each  case  the 
court  was  acting  as  a  jury  in  the  determina- 
tion of  facts  in  admiralty,  and  the  language 
used  by  the  judges  in  giving  their  reasons  for 
deciding  as  they  did  upon  the  facts  then  under 
examination,  is  precisely  that  which  a  jury 
would  be  authorized  to  use  in  its  chamber  in 
discussing  among  themselves  their  reasons 
for  disbelieving  the  testimony  of  a  witness 
who  had  sworn  falsely  in  some  particular  in 
the  pending  trial.  As  uttered  by  a  judge  in 
equity  or  in  admiralty  deciding  upon  the 
weight  of  evidence,  there  is  nothing  objection- 
able in  the  principle  announced.    This  dis- 


tinction is  clearly  pointed  oat  in  the  case  of 
Mead  v.  McGraw,  19th  Ohio  State  Reports, 
64,  from  which  we  make  the  following  quota- 
tion : 

**  The  maxim  falaus  in  uno,  faUus  in  omni- 
bus is  derived  from  the  civil  law,  and  addresses 
itself  nH>re  particularly  to  tribunals  charged 
with  the  investigation  of  evidence  and  the 
determination  of  issues  of  facts,  and  should 
be  applied  with  more  or  less  force,  according 
to  circumstances.  Under  the  civil  law  jus- 
tice was  administered  by  fixed  tribunals, 
which  were  charged  with  the  determination 
of  both  law  and  fact.  To  this  class,  under 
our  system  of  jurisprudence,  belong  courts 
of  equity  and  admiralty  courts.  In  pass- 
ing upon  the  credibility  of  witnesses  in  de- 
termining issues  of  fact,  the  maxim  is  of- 
ten applied  by  these  tribunals  as  justifying 
the  total  disregard  of  the  testimony  of  par- 
ticular witnesses.  Such  was  the  case  in  the 
opinion  in  the  matter  of  the  Santissima 
Trinidid.  7th  Wheaton,  283.  For  the  ad- 
ministration of  justice  under  the  common  law 
a  jury  is  constituted,  to  whom,  as  a  distinct 
body,  is  exclusively  confided  the  duty  of 
determining  questions  of  fact.  And  we  agree 
with  the  Supreme  Court  of  North  Carolina, 
in  the  case  of  The  State  v.  Williams,  2d 
Jones'  Law  Reports,  257,  that  the  maxim 
is,  in  a  common  law  trial,  to  be  applied  by 
the  jury  according  to  their  own  judgment  for 
the  ascertainment  of  the  truth,  and  is  not  a 
rule  of  law  in  virtue  of  which  the  judge  may 
withdraw  the  evidence  from  their  considera- 
tion, or  direct  them  to  disregard  it  altogether." 

In  Mercer  v.  Wright,  3d  Wisconsin  Reports, 
645,  the  court  says : 

'<  It  is  true  as  a  general  rule  that,  when  a 
witness  deliberately  swears  falsely  in*  regard 
to  a  material  fact,  the  jury  are  not  bound  to 
believe  him  in  any  of  his  statements,  unless 
he  is  corroborated.  But  it  is  wrong  to  say 
that  the  jury  are  not  at  liberty  to  believe  him. 
The  maxim  falsus  in  una,  faUus  in  omnibus 
does  not  operate  to  preclude  the  jury  from 
believing  the  witness  if  they  choose  to  do  so. 
The  jury  may  believe  any  competent  witness, 
though  in  many  instances  they  ought  not.  A 
jury  ought  not  to  convict  upon  the  testimony 
of  an  accomplice  uncorroborated,  but  all  now 
agree  they  may  do  so.  It  would  have  been 
correct  for  the  court  to  give  the  jury  general 
rules  by  which  the  credibility  of  the  witness 
may  be  judged ;  bat  it  is  not  correct  to  tell 
them  that  they  were  not  at  liberty  to  believe 
the  witness." 

It  is  unnecessary  to  extend  this  opinion  by 
quotations  from  numerous  other  cases,  in  the 
different  States  of  the  Union,  where  Bimilar 
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language  has  been  uttered  by  the  courts.  It  is 
enough  to  say  that  the  rulings  in  those  cases, 
upon  the  points  in  question,  command  our  en- 
tire approval^  and  we  have  found  no  cases  to 
the  contrary  to  shake  this  conclusien. 


Syllabi   of  Gases  and  Compilation  of  Aathorities 
Cited. 

Will :  Heirs ;  next  of  kin. — If  the  testator 
blends  the  proceeds  of  the  sale  of  his  real  es- 
tate with  his  personal  property  and  disposes 
of  them  together,  this  is  a  conversion  of  the 
real  estate,  and  the  proceeds  will  be  treated  as 
personal  property ;  they  will  go  to  the  next 
of  kin  and  not  to  his  heirs  at  law,  notwith- 
standing the  gift  is  in  terms  to  his  heirs. 

The  testator  directed  that  the  balance  of 
his  estate  should  be  equally  divided  among 
his  heirs,  by  which,  according  to  the  construc- 
tion Of  the  court,  he  meant  next  of  kin.  He 
had  no  children,  but  left  sisters,  brothers' 
children  and  brothers*  grandchildren.  Held, 
that  there  could  be  no  representation  beyond 
brothers'  and  sisters'  children;  these  alone 
were  the  next  of  kin  and  these  under  the  di- 
rection to  divide  equally,  took  per  capita  and 
not  per  stirpes  as  they  would  have  done  under 
the  statute.  [Welsh,  Ex'r  v.  Crater.  Ct.  of 
Ch.  of  N.  J.  Feb.  Term,  \S80.]— The  N.  J. 
Law  Journal  No.  5. 

It  is  a  well  settled  rule  in  equity  that  when 
lands  are  directed  to  be  converted  into  money 
and  the  proceeds  are  gi^n  as  a  legacy,  the 
legacy  will  be  treated  as  a  legacy  of  personal 
estate.  Scudder  v.  Van  Arsdale,  2  Beav.,  110, 
112 ;  Smith's  Ex'rs  v.  First  Prest.,  Ch.,  ll  C. 
E.  Gr.,  182 ;  Miller's  Adm'rs  v.  Miller,  10  C. 
E.  Gr.,  354,  and  cases  there  cited.  Hand  v. 
Marcy,  1  Stew.,  65.  And  since  the  estate  so 
to  be  divided  is  wholly  personal,  it  goes  to 
his  next  of  kin  and  not  to  his  heirs-at-law, 
notwithstanding  the  gift  is  in  terms  to  his 
"  heirs."  Hawk  on  Wills,  92,  n ;  Scudder  y. 
Van  Arsdale,  ubi  supra,  2  Red.  on  W.,  385, 
886.  Where  property  under  a  bequest  passes 
to  the  persons  entitled  under  the  statute  of 
distributions  to  receive  it,  in  the  absence  of 
any  express  direction  in  the  will  it  will  go  in 
the  proportions  prescribed  by  the  statute. 
Roach  v.  Hammond,  Prec.  in  Chan.,  410; 
Scudder  v.  Van  Arsdale,  ubi  supra ;  Eagles  v. 
LaButon  L.  R.,  15  Eq.,  148 ;  Fielden  v.  Ash- 
worth,  L.  R.,  20  Eq.,  410.  In  such  case  where 
they  are  not  all  in  equal  degree,  those  who 
take  by  representation  take  per  stirpes,  Scud- 
der V.  Van  Arsdale,  2  Kent.  Com.,  425.  But 
where  the  direction  of  the  will  is  that  it  shall 
go  to  them  in  equal  shares,  those  who  take  by 
representation  take  per  capita.    Scudder  v. 


Van  Arsdale,  ubi  supra ;  Smith  v.  Palmer,  7 
Hare,  225.  In  this  case  the  testator's  sisters 
and  the  children  of  his  deceased  brothers  will 
take  per  capita.  And  distribution  is  to  be 
made  among  those  who  were  the  testator's 
next  of  kin  at  the  time  of  his  death.  Eagles 
V.  LaButon,  ubi  supra.  Tiffin  v.  Longman, 
15  Beav.,  275  ;  Urguhartv.  Urguhart,  13  Sim., 
618;  Theobald  on  Wills,  172.  Decreed  ac- 
cording to  these  views. 


*  O.  O.  D.  PaekaiT***' 


George  E.  Smith,  who  was  in  the  habit  of 
sending  packi^es  by  Adams  Express  Com- 
pany, C.  O. .  D.,  brought  suit  against  the 
company,  before  Judge  Callahan  in  the  first 
District  Court,  for  the  value  of  two  packages 
sent  in  1875,  which  were  not  delivered  or  ac- 
counted for.  The  company  claimed  they 
were  not  liable,  because  the  receipt  contained 
a  provision  that  in  no  event  was  the  company 
liable  for  any  loss  or  damage,  unless  a  claim 
therefor  siiould  be  presented  in  writing 
within  thirty  days  after  the  date  of  the  bill  of 
lading  to  which  the  receipt  given  to  the 
shipper  should  be  annexed.  The  plaintiff, 
upon  the  trial,  testified  that  he  had  given 
notice  to  the  company  within  from  fifteen  to 
sixty  days.  The  receipt  contained  a  further 
stipulation  that  where  packages  were  sent 
C.  O.  D.,  and  they  were  not  paid  for  within 
thirty  days,  the  sender  should,  oft  the  return 
of  the  property,  pay  extra  express  charges  to 
the  destination  and  back.  Judge  Callahan 
gave  judgment  for  plaintiff. 

The  general  term  of  the  court  of  common 
pleas  affirmed  the  judgment,  Chief  Justice 
Daly,  in  his  opinion,  saying,  that  the  reason- 
able construction  of  both  these  clauses 
together  is,  that  the  first  is  not  intended  to 
apply  to  C.  O.  D.  deliveries,  as  packages  are 
there  stated  to  be  held  by  the  company  under 
the  responsibility  of  warehousemen  only  un- 
til the  expiration  of  thirty  days  from  the  date 
of  the  bill  of  lading,  when  these  goods  are  to 
be  returned  by  the  defendants  to  the  shipper, 
he  paying  the  cost  of  their  transportation  and 
retransportation ;  and  the  claim  having  been 
made  by  the  plaintiff  within  sixty  days,  that, 
Chief  Justice  Daly  holds,  was  reasonable 
time  under  the  circumstances. — N.  F.  Daily 
Register,  April  27,  1880. 


Embezzlement. — Indictment  for,  contain- 
ing one  count,  where  proceeds  of  different 
notes  were  embezzled,  prosecutor  need  not 
elect  upon  which  sum  the  State  will  rely  for 
conviction.    Campbell  v.  State.    (Ohio  S.  C-) 
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Criminal  Law, 

Tte  State  v.  Wiles. 

Supreme  Court  of  Minnesota.    1880. 

Criminal  law:  Conviction;  bar;  conviction  of  minor 
offence ;  subsequent  indictment  for  mo^or  offence. — 
A  conviction  or  acquittal  of  a  minor  offence,  the 
prosecution  of  which  was  not  obtained  by  fraud 
or  collusion  to  prevent  a  conviction  of  a  major 
offence,  is  a  bar  to  a  second  prosecution  for  the 
latter,  if,  on  a  trial  of  the  major  offence,  there 
can  be  a  conviction  of  the  minor. 

The  defendant  was  indicted  for  stealing  a 
hat,  of  the  value  of  four  dollars,  in  a  shop. 
Plea  of  autrefois  convict  of  the  same  offence, 
in  that  he  had  been  so  convicted  of  simple 
stealing  of  the  hat,  though  not  of  stealing  the 
same  in  a  shop.  Simple  larceny  of  property 
not  exceeding  $20  in  value  is  a  misdemeanor ; 
larceny  in  a  shop  is  a  felony.  The  questinr 
is  whether  conviction  of  the  former  is  a  ba 
to  an  indictment  for  the  latter,  the  statute  in 
both  cases  being  one  and  the  same. 

Berrt,  J.  A  person  indicted  for  larceny 
in  a  shop  can  properly  be  convicted  for  simple 
larceny,  the  commission  of  simple  larceny 
being  necessarily  included  in  compound 
larceny  from  a  shop.  State  v.  Owens,  22 
Minn.  258 ;  State  v.  Vadnais,  21  lb.  382  ; 
State  v.  Eno,  8  lb.  220.  The  offence  of 
simple  larceny,  being  included  in  the  offence 
of  compoun(^  larceny  from  a  shop,  if,  after 
having  been  convicted  of  simple  larceny,  a 
person  can  t)e  convicted  of  compound  larceny 
from  a  shop,  the  act  of  stealing  being  the 
same  in  both  cases,  the  result  is  that  he  is 
twice  put  in  jeopardy  for  the  simple  larceny. 
If  after  having  once  been  punished  for  the 
simple  larceny,  he  is  again  punished  for  a 
compound  larceny,  in  which  the  simple  larceny 
is  included  and  of  which  it  is  a  necessary  in- 
gredient, then  he  is  twice  punished  for  the 
simple  larceny — once  upon  his  conviction  of 
simple  larceny  alone,  and  a  second  time  upon 
his  conviction  of  the  same  simple  larceny  as 
a  part  of  a  compound  larceny.  This  double 
conviction  and  punishment  are  forbidden  by 
the  Constitution.  As  to  the  proposition  in- 
volved in  this  conclusion,  the  authorities  are 
irreconcilable,  but  we  think  it  is  supported  by 
the  weight  of  authority  and  the  better  reason. 
Regina  V.  Elsington,  9  Cox  C.  C.  88 ;  Common- 
wealth V.  Curtis,  11  Pick.  185.  And  see 
Commonwealth  v.  Cunningham,  13  Mass.  245  ; 
State  V.  Lewis,  2  Hawks,  98 ;  State  v.  Shep- 
ard,  7  Conn.  54;  State  v.  Chapin,  2  Swan, 
493 ;  1  Bishop  Cr.  L.  §§  885,  889  et  seq. ;  1 
Bennett  &  Heard  Lead.  C.  C.  (2d  ed.)  538, 
where  the  following  rule  of  law  is  laid  down, 
namely  :  **  A  former  conviction  or  acquittal 
of  a  minor  offence  is  a  bar  to  a  prosecution 


for  the  same  act,  charged  as  a  higher  crime, 
whenever  the  defendant  on  trial  of  the  latter 
might  be  legally  convicted  of  the  former,  had 
there  been  no  other  prosecution."  In  1 
Wharton  Am.  Cr.  Law,  §  563,  the  statement 
is  that  **  if,  on  a  trial  of  the  major  offence, 
there  can  be  a  conviction  of  the  minor,  then 
a  former  conviction  or  acquittal  of  the  minor 
will  bar  the  major."  These  authorities  all 
proceed  upon  the  basis  that  a  second  con- 
viction, after  such  former  conviction,  is  a 
putting  in  jeopardy  twice  for  the  same  offence. 
The  authorities,  however,  do  not  hold,  and 
we  are  not  to  be  understood  as  holding,  that 
a  former  conviction  of  a  minor  offence, 
obtained  by  fraud  and  collusion,  for  the  very 
purpose  of  preventing  a  conviction  of  a  major 
offence,  will  bar  a  second  prosecution  for  the 
latter.  Our  answer,  then,  to  the  question 
certified,  is,  that  the  conviction  of  simple 
larceny  is  a  bar  to  a  prosecution  for  the  com- 
pound larceny  charged  in  the  indictment. 


Abstracts  of  [}•  S.  Sapreme  Goart  Deeisions. 

In  the  case  of  John  B.  Stone  et  al., 
plaintiffs  in  error,  v.  the  State  of  Mississippi, 
in  error  to  the  Supreme  Court  of  Mississippi ; 
a  suit  brought  by  the  State  for  the  purpose  of 
suppressing  a  lottery  company  known  as  the 
''Mississippi  Agricultural,  Educational  and 
Manufacturing  Aid  Society — ^the  Suited 
States  Supreme  Court,  May  10th,  affirmed  the 
decree  of  the  court  below,  suppressing  the 
company.  Chief  Justice  Waite,  in  delivering 
the  opinion  of  the  court,  said  that  lotteries 
are  a  species  of  gambling  and  wrong  in  their 
influences.  The}*^  disturb  the  checks  and  bal- 
ances of  a  well-ordered  community.  Society 
built  on  such  a  foundation  would  almost  of 
necessity  bring  forth  a  population  of  specula- 
tors and  gamblers,  living  on  the  expectation 
of  what  chance  might  award  them  from  the 
accumulations  of  others.  Certainly  the  right 
to  stop  them  is  governmental,  and  to  be  exer- 
cised at  all  times  by  those  in  power  at  their 
discretion. 


The  Liberal  Newspaper  Assault  Case. 

The  Chief  Justice  of  the  United  States  May, 
10th;  refused  a  supersedeas  to  the  removal 
order  of  Judge  Hughes  in  the  case  of  Ballen- 
ger  and  Nowland,  who  threw  overboard  the 
liberal  newspaper  from  a  ferry-boat  on  the 
Potomac,  and  were  indicted  by  the  grand  jury 
of  the  District  for  assault,  robbery,  etc.,  in 
this  District.  He  suggested  that  the  question  - 
of  jurisdiction  be  used  as  a  defense  in  the 
trial  below.  The  order  of  removal  will  now 
be  carried  out. 
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O'Leary  v.  Zollars. 

Occupo^n— Occupants  of  the  Government  land 
without  any  claim  of  right,  and  without  an  in- 
tent of  acquiring  title  thereto  under  the  laws  pro- 
viding for  the  disposal  of  the  public  lands,  are 
mere  trespassers  thereon  and  acquire  no  rights 
which  they  can  transfer  to  another. 

Prior  possession. — In  tlie  case  stated  the  prior  pos- 
session of  a  person  witliout  ^^ claim  of  right"  of 
a  greater  portion  of  a  legal  subdivision  no  bar  to 
the  claim  of  another  to  such  subdivision.  A  joint 
entry  allowed  the  conflicting  claimants.  (See  de- 
cision in  Lyons  v.  Stevens,  Law  Reporter, 
Vol.  7,  No.  40,  page  435.) 

Department  of  the  Interior, 

Washington,  May  1, 1880. 

Sir  :  I  have  considered  the  case  of  John 
(yLeary  v.  Frederick  Zollars,  involving  the 
W.  i,  N.  W.  |,  section  10,  Town.  9  N.,  range 
13  E.,  M.  D.  M.,  Sacramento,  California,  on 
appeal  from  your  decision  of  October  20, 1879. 

The  record  shows  that  the  township  plat 
was  filed  in  the  local  office  April  29,  1874. 
(yLeary  filed  declaratory  statement  June  10, 
1876,  alleging  settlement  the  Ist  of  the  same 
month,  claiming  the  N.  W.  \  of  said  section. 
He  subsequently  relinquished  the  E.  J  of  said 
N.  W.  L  and  his  filing  as  to  that  tract  was 
canceled  November  29,  1876. 

Zollars  filed  declaratory  statement  July  8, 
1876,  alleging  settlement  November  30,  1860, 
claiming  the  W.  J  N.  W.  J,  and  the  N.  J  S. 
W.  J  of  said  section.  CLeary  settled  on  the 
tract  in  1862,  and  has  continuously  lived 
there  from  that  date.  He  has  a  house,  shed, 
fruit  trees  and  a  garden  enclosed  of  about 
two  acres,  a  portion  of  which  is  on  the  N.  W 
.  i  and  a  portion  upon  the  S.  W.  i 
oi  said  section.    He  has  also  enclosed 


1,  N.  W.  i  and  a  portion  upon  the  S.  W.  i 
N.  W.  1  of  said  section.  He  has  also  enclosed 
with  this  about  two  acres  of  the  N.  E.  4*  N. 


E.  |,  section  9,  (not  in  dispute,)  and  has  each 
year  cultivated  all  of  said  land.  His  im- 
provements are  variously  estimated  to  be 
worth  fit>m  $40  to  $200.  His  house  is  nearly 
on  the  line  dividing  the  two  forty  acre  tracts 
of  the  eighty  acre  tract  in  dispute,  its  precise 
location  not  appearing. 

Zollars  has  resided  upon  his  pre-emption 
claim  since  1861  continuously.  His  house  is 
on  the  N.  E.  J,  S.  W.  J  of  said  section.  In 
1865,  he  purchased  the  possessory  right  to 
about  200  acres  of  land  with  the  improve 
ments  thereon  including  the  tract  embraced 
by  his  pre-emption  claim,  all  of  which  was 
under  fence.  This  fence  enclosed  about  20 
acres  of  the  S.  W.  J,  N.  W.  J,  on  which  were 
a  portion  of  O'Leary's  improvements.    These 


20  acres  have  been  in  the  exclusive  and  unin- 
terrupted possession  of  Zollars  from  that  date, 
and  he  has  used  it  as  a  meadow  for  hay.  At 
the  date  of  this  purchase  he  knew  of  O'Leary's 
improvements  on  a  portion  of  the  S.  W.  |,  N. 
W.  J  of  said  section. 

On  these  facts  you  awarded  to  O'Leary  the 
N.  W.  J,  N.  W.  4  of  said  section,  and  held  for 
cancellation  his  claim  to  the  remaining  por- 
tion of  the  tract  in  dispute,  upon  the  ground 
that  he  was  endeavoring  to  acquire  title  to 
lands  covered  by  the  improvements  of  another. 
The  testimony  in  this  respect  shows  that  the 
200  acres  purchased  by  Zollars  had  been  in 
possession  of  various  persons  since  1852,  and 
been  sold  from  one  to  another  until  it  came 
into  his  possession.  During  which  time  said 
20  acres  had  been  used  for  meadow  purposes 
as  Zollars  used  it.  It  does  not  appear,  how- 
ever, that  either  of  said  prior  occupants  held 
the  same  under  any  claim  of  right,  or  with  in- 
tent to  pre-empt  or  make  homestead  entry 
thereof,  when  it  came  into  market.  They 
were,  therefore,  mere  trespassers  on  the  Gov- 
ernment's lands,  and  acquired  no  right  which 
they  could  transfer  to  Zollars.  Nor  does  it 
appear  that  O'Leary  ever  infringed  upon  the 
possession  of  Zollars  to  said  20  acres,  but 
confined  his  occupancy  to  his  own  improve- 
ments on  the  same  subdivision.  Both  parties 
are  qualified  pre-emptors,  and  both  settled  be- 
fore survey.  They  have  each  improvements 
on  the  same  subdivision.  O'Leary  about  two 
acres  and  Zollars  an  enclosed  meadow  of 
about  20  acres.  I  think  it  a  proper  case  for 
a  joint  entry  of  the  S.  W.  J  N.  W.  J,  and 
modify  your  decision  accordingly,  affirming  it 
in  other  respects. 

The  papers  transmitted  with  your  letter  of 
February  13,  1880,  are  herewith  returned. 
Very  respectfully, 

C.  SCHTTRZ, 

Secretary. 
The  CommW  of  the  General  Land  Office, 


ilM  (Jourts. 


lTDlt«4  Btat«a  Sapr«ni«  €%art. 

Monday,  May  10, 1880. 

No.  276.  The  Wyoming  National  Bank,  plaintiff" 
In  error,  v.  Thomas  J.  Dayton ;  in  error  to  the 
Supreme  Court  of  the  Territory  of  Wyoming;  jmlg- 
ment  reversed  with  costs,  and  cause  remanded  for 
further  proceedings  in  conformity  with  the  opinion 
of  this  court.    Opinion  by  Mr.  Justice  Harlan. 

No.  279.  George  E.  Kirk,  plaintiff  in  error,  v. 
0.  O.  Hamilton  et  al.;  in  error  to  the  Supreme 
Court  of  the  District  of  Columbia;  Judgment 
affirmed  with  costs.  Opinion  by  Mr.  Justice  Har- 
lan. 

No.  229.  The  Brooklyn  City  d;  Newton  Baihroad 
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Co.,  plaintiff  In  error,  y.  The  National  Bank  of  the 
Republic,  of  New  York;  in  error  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York;  judgment  affirmed  with  costs 
and  Interest.  Opinion  b}'  Mr.  Juatice  Harlan; 
dissenting,  Mr  Justice  Miller.  Mr  Justice  Clifford 
delivered  a  concurring  opinion. 

No.  211.  Ezra  Wheeler  et  al.,  appellants,  v.  The 
Factors  &  Traders  Insurance  Co.  et  al. ;  appeal 
from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana;  decree  reversed  with  costs, 
and  cause  remanded,  with  instructions  to  enter  a 
decree  in  conformity  with  tlie  opinion  of  this  court. 
Opinion  by  Mr.  Justice  Bradley. 

No.  238.  B.  H.  Wright,  plaintiff  In  error,  v. 
Levi  Blakeslee,  late  collector;  In  error  to  the  Circuit 
Court  ol  the  United  States  for  the  Northern  Dis- 
trict of  New  York;  Judgment  reversed  with  costs, 
and  cause  remanded  with  Instructions  to  enter 
Judgment  in  favor  of  plaintiff,  for  amount  of  pen- 
alties exacted  from  plaintiff  and  Henrietta  H. 
Wright,  with  interest  and  costs.  Opinion  by  Mr. 
-Justice  Bradley. 

No.  277.  H.  Kennedy,  executor,  etc.,  appellant, 
V.  J.  A.  J.  Cresswell  et  al.,  commissioners,  Ac; 
appeal  from  the  Supreme  Court  of  the  District  of 
Columbia;  decree  affirmed  with  costs.  Opinion  by 
Mr.  Justice  Bradley. 

No.  255.  Emille  Moulor,  plaintiff  In  error,  v. 
The  American  Life  Insurance  Co.,  in  error  to  the 
Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania;  Judgment  reversed  with 
costs,  and  cause  remanded  with  directions  to  award 
a  new  trial.    Opinion  by  Mr.  Justice  Strong. 

No.  273.  The  Mason  Lumber  Co.,  plaintiffs  in 
error,  v.  William  Bucht^l.  No.  274.  In  error  to 
the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Michigan;  judgment  affirmed  with 
cost  and  interest.    Opinion  by  Mr.  Justice  Field. 

No.  1070.  Mablon  B.  Crampton,  appellant,  v. 
Augustus  Zabrlskie  et  al.;  appeal  from  the  Circuit 
Court  of  the  United  SUtes  for  the  District  of  New 
Jersey;  decree  affirmed  with  costs.  Opinion  by  Mr. 
Justice  Field. 

No.  285.  Mathias  Molir  et  al.,  plaintiff  in  error, 
v.  Anna  N.  Mancerr;  in  error  to  the  Circuit  court 
of  the  United  States  for  the  Eastern  District  of 
Wisconsin;  Judgment  affirmed  with  costs.  Opinion 
by  Mr.  Justice  Field. 

No.  258.  John  W.  Brooks  and  A  Hardy,  appel- 
lants, V.  The  Bnrllngton  &  Southwestern  Railway 
Co.  et  al.;  appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Iowa;  decree  af- 
firmed with  costs  and  Interest,  so  far  as  the  same 
relates  to  O'Hara  Bros,  and  Wells,  French  A  Co. 
Opinion  by  Mr.  Justice  Miller. 

No.  263.  L.  H.  Meyer  and  William  Depnison, 
truetees,  appellants,  v.  Henry  Egbert,  administra- 
tor, etc. ;  appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Iowa;  decree  af- 
firmed with  costs  and  Interest.  Opinion  by  Mr. 
Justice  Miller. 

No.  281.  Baxter  Whitney,  plaintiff  In  ertor,  v. 
Charles  E.  Wyman  et  al.;  In  error  to  Circuit  Court 
of  the  United  States  for  Western  District  of  Michi- 
gan;  Judgment  affirmed  with  costs.  Opinion  by 
Mr.  Justice  Swayne. 

No.  266.  The  steamship  City  of  Panama,  etc., 
appellant,  v.  John  S.  Phelps,  survivor;  appealed 
from  the  Supreme  Court  of  Washington  Territory; 
decree  affirmed  with  costs  and  interest.  Opinion 
by  Mr.  Justice  Clifford, 


No.  288.  Cliarles  Howard,  plaintiff  In  error,  v. 
The  Milwaukee  &  St.  Paul  Railway  Co.  ct  al.;  ap- 
peal from  Circuit  Court  of  the  United  States  for 
Eastern  District  of  Wisconsin;  Judgment  affirmed 
with  costs.    Opinion  by  Mr.  Justice  Clifford. 

No.  115.  The  Nashville  &  Chattanoojefa  Raihvay 
Co.,  appellant,  v.  the  United  States;  appeal  from 
the  Circuit  Court  of  the  United  States,  District  of 
Tennessee;  decree  affirmed.  Opinion  by  Mr.  Clilef 
Justice  Waite. 

No.  147.  N.  A.  Kniglit,  plaintiff  in  errror,  v. 
Charles  McLaughlin;  in  error  to  Supreme  Court  of 
California ;  writ  of  error  dismissed  with  costs. 
Announced  by  Mr.  Chief  Justice  Waite. 

No.  181,  John  B.  Stone  et  al,  plaintiffs  in  error, 
V.  the  State  of  Mii'sissippi,  ex  rel.  George  E.  Harris, 
attorney-general,  In  error  to  Supreme  Court  of 
State  of  dflssissippi;  decree  affirmed  with  costs. 
Opinion  by-Mr.  Chief  Justice  Waite. 

No.  253.  Bowling  Embry,  appellant,  v.  ihc 
United  States;  appeal  from  the  Court  of  Claimf^; 
judgment  affirmed.  Opinion  by  Mr.  Chief  Justice 
Waite. 

No.  262.  L.  H.  Meyer  and  William  Donnison, 
trustees,  appellants,  v.  The  Western  Car  Co.;  ap- 
peal from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Iowa;  decree  affirmed  with  costs 
and  interest.    Opinion  by  Mr.  Chief  Justice  Waite. 

No.  269.  The  First  National  Bank  of  Brunswick, 
Maine,  appellant,  v.  County  of  Yankton;  in  error 
to  the  Supreme  Court  of  Dakota  Territory ;  Judg- 
ment reversed  with  costs  and  cause  remanded  witli 
instructions  to  enter  a  Judgment  in  conformity 
with  the  opinion  of  this  court.  Opinion  by  Mr. 
Cliief  Justice  Waite. 

No.  280.  The  Piedmont  and  Arlington  Life  In- 
surance Co.,  plaintiff  in  error,  v.  Naomi  and  Mor- 
gan I  in  error  to  the  Circuit  Court  of  the  United 
States  for  Middle  District  of  Alabama;  Judgment 
affirmed  with  costs  and  $500  damage  in  addition 
to  the  interest.  Announced  by  Mr.  Chief  Jubtice 
Waite. 

No.  284.  The  town  and  city  of  Menasha,  plain- 
tiff in  error,  v.  RolufVid  G.  Hazard;  in  error  to  the 
Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin ;  Judgment  affirmed  with 
costs  and  Interest.  Opinion  by  Mr.  Chief  Justice 
Waite. 

No.  287.  The  Western  Union  Railroad  Co.,  plain- 
tiff in  error,  v.  the  United  States  ;  in  error  to  the 
Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin ;  Judgment  reversed  and 
cause  remanded,  witli  instructions  to  enter  judg- 
ment In  conformity  witli  the  opinion  of  this  court. 
Opinion  by  Mr.  Chief  Justice  Waite. 

No.  1066.  Sidney  W.  Sea,  plaintiff  In  error,  v. 
the  Connecticut  Mutual  Life  Insurance  Co.;  In  er- 
ror to  the  Circuit  Court  of  the  United  States  for  the 
Nortliern  District  of  Illinois;  writ  of  error  dismissed 
with  costs.    Opinion  by  Mr.  Chief  Justice  Waite. 

No.  227.  W.  S.  Hunnicutt  et  al.,  plaintiffs  In  er- 
ror,  V.  John  B.  Peyton  et  al.;  judgment  of  reversal 
set  aside,  and  cause  ordered  lor  re-argument  on 
points  specified.  Briefs  to  be  filed  by  the  first  day 
of  the  next  term. 

No.  220.  The  American  Cotton  Tie  Co.,  plaintiff 
in  error,  v.  John  R.  Klein;  iudgment  of  affirmance 
set  aside,  and  cause  ordered  for  re-hearIng  In  regu- 
lar call. 

No.  1024.  The  W.  N.  C.  R.  R.  Co.,  apellant,  v. 
George  F.  Drew,  Governor,  etc.;  motion  to  vacate 
order  allowing  the  Western  division  of  the  W.  N. 
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0.  R.  R.  Co.  postponed  to  merits;  motion  to  vacate 
saperesdeaa  bond,  and  motion  to  vacate  approval 
of  bond  denied. 

No.  390.  The  New  York  Life  Insurance  Co., 
plaintiff  in  error,  v.  Ellen  Dutton. 

No.  481.  Thomas  J.  Owen  et  al.,  plaintiff  in  er- 
ror, V.  F.  J.  Montejo  et  al.;  on  motion  of  Mr.  Fill- 
more Beal  I  in  behalf  of  counsel,  dismissed  as  per 
stipulations  on  file. 

No.  1197.  D.  P.  Holland,  plaintiff"  in  error,  v. 
the  State  of  Florida  et  al.;  on  motion  of  Mr.  C.  D. 
Willard;  docketed  and  dismissed  with  costs. 

Adjourned  until  the  time  and  place  appointed  by 
law. 


~  Mat  10. 1880. 
Windsor  k  Ford  t.  MoNamara,  Ex'r.    Oause  dismlued. 
Towson  T.  Steamer  £.  O.  Knight    Affirmed.    Opinion  by 
Justice  Cox. 

Mat  11,  1880. 
Solomon  t.  Wbite.    Appeal  dismissed. 
Yanderberg  ▼>  Oordon     Appeal  dismissed. 
Application  of  Frank  Fontz,  stadent,  referred  to  com- 
mittee on  examination. 

Mat  12, 1880. 

The  applications  of  Frank  Brown  and  Oharles  £.  Rice, 
students,  for  admission  to  the  bar.  were  referred  to  the 
commiitee  on  examinations, 

Brooke  t.  Barnes  et  al.  Decree  below  rerersed,  and  bill 
dismissed  as  to  Emery,  sr. 

Soheller  T.  Olark,    Decree  below  affirmed. 


CIRCUIT  COVRT.-Hae  AriliarMid  Cox.  J  J. 

Bl«w  AulUi  at  lAW. 

Mat  7, 1880. 

21883,  Charles  M.  Barnes  t.  James  Anglini.  Aocoont, 
I1S9.06.    Plfls  attv,  O.  M.  Matthews. 

21883.  Oarl  de  Bildt  v.  Wash.  T.  Nailor  et  al.  Replevin. 
PllTs  atiys,  Appleby  k  Edmonston. 

21884  Caroline  A.  Thomas  t.  J.  O.  Johnston.  Ejectment. 
PIffs  attjs,  Darant  JkHomor. 

21880.  C  H.  Burgess  k  Co.  t.  James  F.  Nolen.  Note, 
$190  75.    PUTS  atty.  S.  R.  Bond. 

21886.  Charles  M.  Bell  t.  L.  Oppenheimer.  Appeal 
PllTs  atty.  W.  Wheeler.    Defts  atty,  R  H.  Laskey. 

21887.  George  T.  Green  v.  John  Ambler  Smith.  Note, 
tlOO.    PUTs  atty,  Randolph  Coyle. 

Mat  8,  1880. 
21880.  (luinter  Bros  t.  James  E.  Miller.    Bill  of  exchange, 
•266.    Plffs  atty.  E.  U.  Thomas. 

21800.  Henry  M.  WiUis  y.  Henry  C.  Bowers.  Certiorari. 
Def u  attr,  R.  J.  Murray 

21801.  Brainard  H.  Warner  t.  Carbery  S.  Hilton.  Ap- 
peal.   DefU  .tity,  D.  O'C  Callagban. 

21892  Henry  T.  Wlswall,  use  Julia  A.  Crass  t.  James  L. 
Saunders  et  al.    Appeal.    Plffs  atty,  P.  P. 

21803.  Wro.  Henry  Browne  t.  Lewellyn  A.  Luce.  Appeal. 
Defu  atyr,  Edwards  k  Barnard. 

21804.  Thomas  RatTerty,  trading  as  Rafferty  k  Williams. 
T.  W.  G.  Busey  Account,  •4,889.02.  Plffs  attys,  Kent  k 
Neal, 

21806  C.  Seliger  k  B.  Newman  ▼.  Henry  C.  Shuster.  Ac- 
count. $371.14.    Plffs  atty,  Abert  k  Warner. 

Mat  10, 1880. 

21806.  John  Hume  t.  Notley  Nailur.  Account,  $246.00. 
Pm  attys,  Bradley  k  Duvall. 

21807.  Wm.  A.  Baird  v.  Gilbert  M  Wright  Appeal. 
Defts  attr,  R.  T.  Itforsell. 

21898.  Joseph  G.  Hester  v.  Henry  Elliot.  Appeal  Defu 
atty,  C.  A.  Elliot. 

21809.  Geo.  B.  Abrams  t.  W.  L.  Riley.  Appeal.  Plffs 
ati'y.  J.  Daniels. 

21900.  Nicholas  H.  Shea  v.  Wm.  M.  Arnold.  Ao*ct,  $387 
Plffs  at^s,  Hanna  k  Johuston. 

21901.  Estelle  Uorton  u^e  of  Guy  H.  Thompson  v.  Simon 
Goldstein  and  Zach.  L.  Furstner,  trading  as  S.  Goldstein 
k  Co.  Appeal.  Plffs  atty  C.  C.  Cole.  Defts  atty,  N  H. 
Miller. 

2I9U2.  G^eo.  W.  Haoptiiian  v.  Samuel  C  Raob.  Appeal. 
Defts  atty,  W.  T.  Johnson. 

Mat  11, 18S0 

21905.  Jane  Carpenter  v.  James  A.  Main  et  al.  Note, 
$262  00     Plffs  attys,  Edwards  k  Barnard. 

81904.  John  T.  Mitchell  v.  Lisaie  Peterson.  Note,  $969.78. 
Plffs  atty.  R  P.  Jackson. 

21906.  Edward  G.Gummel  ▼.  F.StinsingJk  Son.  Notes, 
$188.00.    PIA  atty,  W.  J.  Newton. 


21906.  Fred.  Eoenes,  administrator  of  Hannah  M.  Shep-^ 
pard  V.  John  Freeman.    Note,  $1,600.  Plffs  atty,  C.  Storrs. 

21907.  Rudolph  Eichorn,  Executor  of  Mary  Fellen,  de- 
ceased T.  Joseph  Fischer.  Account,  $100.00.  Plffs  attjrs, 
Leon  Tobriner  k  Chas.  Walter. 

21908.  Boyd  M.  Smith  and  Samuel  H.  Wimsatt.  trading  as 
Smith  k  WimsatCuse  of  Saml  H.  Wimsatt.  v.  WiUlam  H. 
Scott.    Appeal.    Plffs  atty,  R.  H.  Goldsborough. 

21009.  Julius  C.  Eastwood  t.  Thomas  A.  Mitchell  et  al. 
Note,  $100  00.    Plffs  atty,  W.J  Newton. 

21910.  The  Allen  National  Bank  of  Fair  Hayen.  Vermont, 
T.  James  M.  Barker.  Notes,  $200.00.  Plffs  attys,  Abert  k 
Warner.  • 

IN  E4I1TITT— HaVD«r,  Ja«Uc«. 
N«w  BnlUi. 

Mat  6, 1880. 
7266.  Freedman's  Saving  and  Trust  Company  to  J.  B. 
Breen.  of  Nashville.  Tenn.    To  approve  sale.  Lot  66,  E  side 
N  Vine  St.,  NashvUle.  Tenn.  Com.  sol  ,  R.  H.  T  Leipold. 

7266.  Freedman's  Saving  and  Trust  Co  .  to  Wm.  and  G^. 
M.  D.  Sumner.  To  approve  sale.  Lot  20,  E  sic*e  N.  College 
St.,  Nashville,  Tenn.    Com.  sol.,  same. 

7267.  Moses  Coleman  v.  Emelloe  F.  Deale  etal.    Inters 
pleader  and  inlunction  to  resti-ain  suits  at  law-     Com.  * 
sols.,  Hagner  k  Maddox. 

7268.  John  A.  J.  Creswell.  trustee  for  Citizen's  National 
Bank  and  Citizen's  National  Bank  v.  Melvin  Green  et  al. 
Injunction  to  restrain  sale.  Lot  SO,  Kelly's  Sub.  Square 
278.    Com.  sol ,  T.  A  Lambert. 

Mat  7, 1880. 

7269.  James  Ryan  v.Emeline  Deale  et  al.  Interpleader 
and  injunction.    Com.  sols.,  Hagner  k  Maddox. 

7270.  HenJ.  U.  Keyser,  receiver,  Ac,  v.  John  T.  HUz  et  al. 
Judgment  creditors'  Bill     Cora,  sols  .  Elliot  k  Robinson. 

Mat  11, 1880. 

7271.  Caleb  Adams  v.  Fred  Douglass  etaL  lAJunction.* 
Com.  sol.,  T.  F.  Miller. 

7273.  Grandison  Sherman  v.  Rosanna  Lamson  et  al.  To 
substitute  trustee.    Com.  sol.,  S  R  Bond. 

7273.  Wm.  W.  Rapley  v.  Samuel  P.  Brown  et  al.  To  en- 
force judgment  at  law.    Com.  sol.,  M.  F  Morris. 

Mat  12. 1880. 

7274.  Nerval  W.  Burchell  v.  Federal  Fire  Insarance  Co., 
and  Citizens'  National  Rank.  Judgment  creditors'  bill. 
Com.  sol.,  C  Storrs. 

7275.  Isaac  P.  Christiancy  v.  Lillie  M.  Chrlstiauoy.  Di- 
vorce.   Com.  sol.,  E  C.  IngerHoll. 

Mat  13.  1860. 

7276.  Harriet  Cahill  v.  Wm.  CahlU.  To  acUudlcate  rights 
of  parties.    Com.  sols.,  Cook  k  Cole. 

7277.  Freedman's  Savings  and  Trust  Co.  Ito  Robert  H. 
Spindle.  To  approve  sale  of  lots  48  and  49  in  Fitch's  sub. 
sq.  191.    Com.  sols.,  R.  H.  T  Leipo'd. 

7278.  Freedman's  Saving  and  Trust  Co.  to  Harry  Goggins. 
To  approve  sale  of  lot  142  in  Morrison  and  other  ^'  sub.  of 
part  of  sq.  366.    Com.  sol.,  R.  H.  T.  Leipold. 


Legal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OP 
Columbia,  holding  a  Special  Tf  rm  for  Orphan's  Court 
Business.    May  14, 1880. 

In  the  cose  of  George  W.  Evans,  Administrator  of  Emily 
Southwick,  deceased,  the  Administrator  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  11th 
day  of  June  A.  D.  1880,  at  11  o'clock  a.  m  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol :  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares,  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorized, with  their  claims  atrainst  the  estate  properly 
vouched;  otherwife  the  administrator  will  take  the  ben- 
efit of  the  law  against  them :  Provided  a  copy  of  this*  or- 
der be  published  once  a  week  for  three  weeks  in  the  Wash- 
ington Law  Reporter  previous  to  the  said  day. 

20-8  Test:  A.  WEBSTER.  Register  of  Wills. 


TN    THE  SUPREME  CO UKT  OF  THE  DISTRICT  OF 
•L    Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Buslnes?      May  14,  1880. 

.  In  the  matter  of  the  Eniate  of  Henry  L.  Kinney. 

Application  for  letters  of  administration  on  the  estate  of 
Henry  L.  Kihney,  of  Corpus  Christi,  Texas,  has  this  day 
been  made  bv  Richard  T.  Birchett. 

All  pert^ons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  nth  day  of  June  next,  at  li 
oclock  a,  m.,  to  show  cause  why  letters  of  Administration 
on  the  estate  of  the  ^aid  deceasod  should  not  issue  as  prayed 
Provided  %  copy  of  this  order  be  published  once  a  ureek 
for  three  weeks,  m  the  Washington  Law  Reporter,  previous 
to  the  said  day. 

204*       Test:  A.  WEBSTER,  B^fister  of  Wllla. 
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FTHE  SUPBEME  COURT  OF  THE  DISTRICT  OF 
Colambia. 
Haby  Hag  DAinxL  bt  al.  ) 

▼8.  (     No.  6896,    Eq.Doc.  18. 

Jambs  W.  Mao  Danhiel.  ) 

It  is  this  I8th  day  of  May  1880,  ordered  that  the  sale  made 
by  James  H.  Tay  lor,  trastee  in  this  caase,  on  the  3rd  day 
o!  Ma^  1880,  of  Lot  nnrabered  forty-seven  (47),'in  snbdi  vision 
of  reservation  number  ten  (in),  be  and  the  same  hereby  is 
ratlfled  and  confirmed  unless  cause  lo  the  contrary  be 
shown,  on  or  before  the  13th  day  of  June  1880.  Provided,  a 
copy  of  this  order  be  published  in  the  Washington  Law  Re* 
porter  once  in  each  of  three  successive  weeks  before  said 
18th  day  of  June,  1880. 

The  report  states  the  total  proceeds  of  sales  te  be  $870. 

20-3  A.  B.  HAGNER,  Ass.  Justine. 


THIS  IS  TO  OIVE  NOTICE, 
That  the  subscriber,  hath  obtained  from  the  Su- 
?reme  Court  of  the  District  of  Columbia,  holding  a  Special 
erm  for  Orphans' Court  business,  Letters  of  Adminlstra- 
^n  on  the  personal  estate  of  Edward  M.  Wright,  late  of 
the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  the  office  of  Warren  C  Stone,  No. 
819  4H  Street,  at  or  before  the  29th  day  of  April  next; 
they  may  otherwise  by  law  be  excluded  from  aH  benefit 
of  the  said  estate. 
Given  under  my  hand  this  29th  day  of  April,  1880. 
lH-3  D.  PRATT  WRIGHT 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  ii  Special  Term    for  Orphans' 
*    Court  Business,  Mav  14, 1880. 

In  the  case  of  Joseph  S.  Smothers,  Executor  of  Ellen 
Jones,  deceased,  the  Executor  aforesaid  has.  with  the 
approval  of  the  Court,  appointed  Friday,  the  lltb  day  of 
June  A.  D.  1880.  at  11  o'clock  a.  m.  for  making  payment 
and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorized, with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Executor  will  take  the  benefit 
of  the  law  against  them :    Provided,  a  copy  of  this  order  be 

Published  once  a  week  for  three  weeks  in  the  Washington 
law  Reporter  previous  to  said  day. 
20  3  Test :  A.  WEBSTER.  Register  of  Wills. 


JJegaZ  Notices* 


IN  THE  SUPREMB  COURT  OF  THE  DISTRICT  OF 
Columbia.    Holding  a  Special  Term  for  Orphans'  Court 
Business.   May  14, 1880. 
In  the  matter  of  the  estate  of  John  Holly  Tan  Antwerp. 
Application  for  Letters  of  Administration  on  the  estate  of 
John  Holly  Van  Antwerp,  of  the  District  of  Columbia,  has 
this  day  been  made  by  Lydia  M.  Kellogg.    All  persons  inter- 
ested are  hereby  notified  lo  appear  in  this  court  on  Friday, 
the  4th  day  of  June  next,  at  II  o'clock  a.  m  ,  to  show  cause 
why  Letters  of  Administration  on  the  estate  of  the  said  de- 
ceased should  not  issue  as  prayed.    Provided,  a  copy  of  this 
order  be  published  once  a  week,  for  three  weeks,  in  the 
Washington  Law  Reporter,  previous  to  the  said  day. 

Test :  A.  WEBSTER,  Register  of  Wills. 


■pANKBUPTCY  NOTICE. 

To  all  the  creditors  of  L    S.  CHAPMAN,  who  may  have 
proved  their  claims: 

You  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  In  Bankruptcy,  on 
the  1st  day  of  June,  1880,  at  11  o'clock,  a.  m.,  at  the  of- 
fice of  J.  Sayles  Brown,  register,  at  the  City  Hall,  Washing- 
ton city,  to  show  cause  why  a  discharge  from  all  his  debts 
should  not  be  granted  to  said  Bankrupt.  You  are  also  noti- 
fied that  the  second  meeting  of  said  Bankrupt's  creditors 
will  be  held  before  the  Register  at  the  same  place,  on  the 
Slst  day  of  May,  1880,  at  11  o'clock  a.  m. 

By  order  of  the  Court :  FREP'K  DOUGLASS, 

U.  S.  Marshal  of  D.C.,  as  Messenger. 

Test:  R.  J.  MBiG8,«nerk 30^ 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Baltimore,  Maryland,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for^Orphans'Court  business, Letters 
of  Administration,  on  the  personal  estate  of  Jane  E.  Bailey, 
late  of  the  District  of  Columbia,  deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  I6th  day  of 
April  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  April,  1880. 
18-9  WILLIAM  L.  BAILEY. 

WX.  PUBOB  Bbll,  SoUoitor. 


IN  THE  SUPREME  COURT   OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business,  May  14,  1880. 
In  the  matter  of  the  Will  of  Peter  Hannaj. 
Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentary on  the  estate  of  Peter  Hanna,  of  the  District 
of  Columbia,  has  this  day  been  made  by  Sarah  B.  Hannay. 
All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  11th  day  of  June  next,  at  11  o'clock 
a.  ra,  to  show  cause  why  the  Will  should  not  be  proved  and 
Letters  Testamentary  on  the  estate  of  said  deceased  should 
not  issue  as  prayed.    Provided,  a  copy  of  this  order  be  pub- 
lished once  a  week  for  three  weeks  in  the  Washington  Law 
Reporter  previous  to  the  said  day. 

Test :  A.  WEBSTER,  Register  of  WUls. 

H.  B.  Cbittbndbn,  Solicitor.  ,  204 


-pANKRUPTCY  NOTICE. 

To  all  the  creditors  of  JOHN  W.  WILLIS,  who  may  haTe 
proved  their  claims : 

You  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in  Bankruptcy,  on 
the  28th  day  of  May,  1880,  at  11  o'clock  a.  m.,  at  the  office 
of  J.  Sayles  Brovim.  Register,  at  the  City  Hall,  Washington 
City,  to  Fhow  cause  why  a  discharge  from  all  his  debts 
should  not  be  granted  to  said  Bankrupt. 

You  are  also  notified  that  the  second  and  third  meetings 
of  said  Banlcrupt's  creditors  will  be  held  before  the  Regis- 
ter at  the  same  place  on  the  S7th  day  of  May,  1880,  at 
11  o'clock  a.  m. 

By  order  of  the  Court.  FREDK.  DOUGLASS. 

U.  S.  Marshal  of  D.  C,  as  Messenger, 
Test:  R.  J.  Mbios. Clerk.  90-S 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    May  14,  1880. 
In  the  matter  of  the  estate  of  Patrick  H.  McCabe 
Application  for  Letters  of  Administration  on  the  estate 
of  Patrick  H.  McCabe.  of  the  Signal  Service  U.  S.  A.,  has 
this  day  been  made  by  James  M.  Lyddy. 

All  .persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  11th  day  of  June  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letters  of  Administration 
on  the  estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week, 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :         A.  WEBSTER,  Register  of  Wills. 
John  Amblbb  Smith,  Solicitor.  90-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business.    May  14, 1880. 

In  the  case  of  Wilhelmina  Walter,  AdminlstraU*ix  of  John 
Walter,  deceased,  the  Administratrix  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  11th  day  of 
June  A.  D.  1880,  at  11  o'clock  a.  m.  for  making  payment  and 
distribution  under  the.  Court's  direction  and  control ;  when 
and  where  all  creditors  and  persons  entitled  to  distributive 
shares  or  a  residue,  are  hereby  notified  to  attend  in  person 
or  by  agent  or  attorney  duly  authorised,  with  their  claims 
against  the  estate  properly  vouched ;  otnerwise  the  Admin- 
ifttratrix  will  take  the  benefit  of  the  law  against  them : 
Provided,  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

203*  Test :  A.  WEBSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Business     April  16,  1880. 

In  the  matter  of  the  Will  and  two  Codicils  of  John  M. 
Brodhead. 

Application  for  probate  of  the  Will  and  Codicils  and  for 
Letters  Testamentary  on  the  estate  of  .Tohn  M.  Brodhead, 
of  the  District  of  Columbia,  has  this  day  beto  made  by 
Josephine  Brodhead. 

All  persons  interested  are  hereby  notified  to  appear  in  thle 
court  on  Friday,  the  28th  day  of  May  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  Will  and  Codicils  should  not 
be  proved  and  Letters  Testamentary  on  the  estate  of  the 
said  deceaMed  should  not  issue  as  prayed.  Provided,  a  copy 
of  this  order  be  published  once  a  week,  for  three  weeks,  in 
the  Washington  Law  Reporter,  previous  to  the  said  day. 

Test:        I18-S1  A.  WEBSTER.  Register  of  Wllla. 

J.  W.  Smith,  Sohcitor. 
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IN  THE  SUPREME  CW)UBT  OF  THE  DISTRICT  OF 
Colambla.    In  Eqaiiy,  the  fith  day  of  May  A  D.  1880. 
McLauohlin  bt  al) 

V.  [    No.  6897. 

MoLaughlik  bt  al.  3 

P.  J.  Donabae  and  Neal  T  Marray,  trustees  in  this  cause 
haying:  reported  that  they  have  sold  lot  numbered  twenty 
(SO),  in  Square  numbered  flfty-one  (61),  in  the  City  of  Wasb- 
in^ton.  to  John  Reid,  at  ten  cents  per  foot,  beinic  an  aj^gregate 
of  $«87.7t.  said  sale  being  made  clear  of  taxes  It  is  by  the 
Court  this  6th  day  of  May  A.  D.  1880,  ordered  that  the  sale  be 
Anally  ratified  and  confirmed  on  the  2d  day  of  June,  A.  D. 
1880,  unless  good  cause  to  the  contrary  be  shown  prepious 
to  that  date.  Prorlded,  a  copy  of  this  order  be  published 
once  a  week  fbr  three  successive  weeks  in  the  Washington 
Law  R<4;>orter,  prerious  to  said  date. 

By  the  Court.  D.  K.  CARTTER,  Chief  Justice. 

True  copy.    Test :    R.  J.  Msios,  Clerk,  kc.  l»-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business.    May  7, 1880. 

In  the  matter  of  the  WUl  of  Maria  J.  Elliott. 

Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentary on  the  estate  of  Maria  J.  Elliott,  of  the  District 
of  Columbia,  has  this  day  been  made  by  William  M.  Mew. 

All  persons  interested  are  hereby  notified  to  appear  In  this 
court  on  Friday,  the  4th  dav  of  June  next,  at  11  o'clock  a.  ro., 
to  show  cause  why  the  will  should  not  be  proved  and  Let- 
ters Testamentary  on  the  estate  of  the  said  deceased  should 
not  tissue  as  prayed.  Provided,  a  copy  of  this  order  be 
published  once  a  week  for  three  weeks,  in  the  Washington 
Law  Reporter,  previous  to  the  said  day. 

Testj 19-3* A.  WEBSTER,  Register  of  Wills. 

I""N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    May  7, 1880. 
In  the  matter  of  the  Will  of  Jonathan  Homer  Lane. 
Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentary on  the  estate  of  Jonathan  Homer  Lane,  of  the 
District  of  Columbia,  has  this  day  been  made  by  James  J. 
Clark. 

All  persons  interested  are  herebynotified  to  appear  in  this 
court  on  Friday,  the  4th  day  of  June  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  Will  should  not  be  proved 
and  Letters  Testamentary  on  the  estate  of  the  said  deceased 
should  not  issue  as  prayed.  Provided,  a  copy  of  this  order 
be  published  once  a  week  for  three  weeks,  in  the  Wash- 
ington Law  Reporter,  previous  to  the  said  day. 

Test:       19-8*  A.  WEBSTER,  Register  of  Wills. 

CHANCERY  SALE  OF  VERY   DESIRABLE  BUILD- 
ING, LOTS  IN  THE  NORTHWESTERN  SECTION 
OF  THE  CITY  FRONTING  ON  P  AND  21  st  STREETS 
NEAR  "DUPONT  CIRCLE." 
By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  on  the  8th  day  of  February,  1879, 
in  .Equity  cause  No.  669U,  Doc.  17,  I  will  sell  on  Tuesday, 
June  Ist,  1880,  at  6:80  o'clock  p.  m.,  on  the  premises,  the 
following  property : 

Lot  five,  in  Square  96,  on  the  northeast  corner  of  21  st 
and  P  Streets,  N.  W.,  and  containing  10,042  square  feet  of 
ground ;  this  lot  will  be  subdivided  if  desired. 

Immediately  after.  Lots  41,  42,  43  and  44  in  Square  96, 
aggregating  7987H  square  feet  of  ground  on  P  Street,  be- 
tween SOth  and  21st  streets,  northwest. 

Terms  as  prescribed  by  the  decree  are :— One  third  cash, 
and  the  residue  in  three  equal  payments  at  six,  twelve  and 
eighteen  months  from  day  of  sale,  and  secured  by  deed  of 
trust  on  the  property  sold,  with  notes  bearing  interest  at 
six  per  cent  per  annum  until  paid,  all  conveyancing  at  pur- 
chaser's cost ;  a  deposit  of  $60  will  be  required  on  each  lot 
at  the  time  of  sale. 

THOS.  J.  LUTTRELL,  Trustee. 

Fitch.  Fox  &  Browit,  Real  Estate  Brokers. 

B  H.  Warnkr,  Auctioneer.  19-S 

THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  has  obtained 
from  the  Supreme  Court  of  the  District  of  (jolnmbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Joseph  Ross, 
late  of  the  District  oflColumbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  7th  day  of 
May  next ;  they  may  otherwise  by^  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Oiren  under  my  hand  this  7th  day  of  Majr,  1880. 

19^  MBS.  KATE  ROSS. 


JLegaZ  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    May  7,  1880. 

In  the  matter  of  the  Will  of  Heni^  Rochat. 

Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentary on  the  Estate  of  Henry  Rochat,  of  the  District 
of  Columbia,  has  this  day  been  made  by  Patrick  A.  Byrne. 

All  persons  interested  are  herebynotified  to  appear  in 
this  court  on  Friday,  the  4th  day  of  June,  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  the  Will  should  not  be 
proved  and  Letters  Testamentary  on  the  estate  of  the  said 
deceased  tihould  not  issue  as  prayed.  Provided,  a  copy  of 
this  order  be  published  once  a  week  for  three  weeks,  in 
the  WashinfTton  Law  Reporter,  previous  to  the  said  day. 

Test:  A   WEBSTER.  Register  of  WUls. 

B.  T.  Hanlby.  Solicitor. 19-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    May  7, 1880. 
In  the  matter  of  the  Will  of  Catharine  Barclay. 
Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentary on  the  estate  of  Catharine  Barclay,  of  the  Dis- 
trict of  Columbia,  has  this  day  been  made  by  Harry  C. 
Towers. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  4th  day  of  June  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  the  Will  should  not  be 
proved  and  Letters  Testamentary  on  the  estate^  the  said 
deceased  should  not  issue  as  prayed.  Provided ,  a  copy  of  this 
order  be  published  once  a  week,  for  three  weeks,  in  the 
Washington  Law  Reporter,  previous  lo  the  said  day. 

Test:  A.  WEBSTER,  Register  of  Wills. 

J.  N.  Olivbr,  Solicitor.  19.3 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Let- 
ters Testamentary  on  the  personal  estate  of  Charles  H. 
Watson,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereot,  to  the  subscriber,  at  or  before  the  2Srd  day  of 
April  next;  they  may  otherwise  by  law  be  excluded 
from  all  '>enefit  of  the  said  estate. 

Given  under  my  hand  this  23rd  day  of  April,  1880. 

18-3  .         M.  LETITIA  WATSON. 

Cha8.  S.  MoOBB,  Solicitor. 

IN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 


r.      ) 


No.  7014.    Equity  Docket,  20. 


Philip  Krapt  »t  al. 

V. 

Mary  Maria  Kraft. 

A.E.  L.  Keese,  trustee  in  the  above  cause,  having  re- 
ported that  he  has  sold  the  parts  of  lots  1  and  28  in  square 
663  in  the  city  of  Washington.  D.  C  ,  the  same  being  more 
fully  described  in  the  proceedings  in  this  cause,  to  Chris- 
tian Ruppert,  at  and  for  the  sum  of  six  hundred  and  sixty 
dollars  ;  it  is.  this  29lh  day  of  April,  1880,  ordered  that  the 
said  sale  be  ratified  and  confirmed,  unless  cause  to  the  con* 
trary  be  shown  on  or  before  the  18ih  day  of  May,  1880  :  Pro- 
vided a  copy  of  this  dMer  be  pnblished  in  the  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks  prior 
to  that  date. 

By  the  Court.  D.  K.  CARTTER,  Ch.  Justice,  Ac. 

A  true  copy.    Test:  18-3  R.  J.  MsiOB,  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Phinbas  M.  Barbbr  et  al.  )  ' 

▼.  [No.  6877.    Eq.  Doc.,  19. 

John  L.  Blikkhorv  et  al.  3 

Ordered,  this  22d  day  of  Aprtl,  A.  D.  1880,  that  the  sales 
of  real  estate  described  in  this  cause,  made  by  Abram  G. 
Heylroun,  trustee,  under  the  order  of  the  court  passed  here- 
in on  the  30th  day  of  January,  A.  D.  1880,  and  reported  to 
the  court  by  said  trustee  on  the  12th  day  of  March,  A.  D. 
1880,  namely  the  sales  of  lots  83  and  86  of  John  W.  Starr's 
subdivision  of  lots  numbered  37  to  61  inclusive,  of  Gulick's 
subdivision  of  square  No.  987,  be  ratified  and  confirmed,  un- 
less cause  to  the  contrary  thereof  be  shown  on  or  before  the 
26th  day  of  May.  A.  D.  1880:  Provided  a  copy  of  this  order  - 
be  published  once  a  week  for  three  successive  weeks  prior 
to  the  said  26th  day  of  May,  A.  D  1880,  in  the  Washington 
Law  Reporter,  a  newspaperjprinted  and  published  in  the 
city  oi  Washington,  D.  C.  The  report  states  the  amount  of 
the  sales  to  be  (2,076. 

By  the  Court:  A.  B.  HAGNER,  JusUce.  Ac. 

Traeoopy.   Test:  ]»-S      B. J.  Muos,  Clerk,  Ac, 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Colambia. 

JNO*  a..  BORLAHD  XT  AL. 

▼.  \        No.  6270.    Eqalty 

Mabt  Jakb  Borland  rt  al 

John  A.  Borland  and  Alexander  T.  Borland,  truetees  In 
this  oaase,  having  reported  that  Chev  sold  the  westernmost 
twenty-flTe  (S6)  feet  front,  by  the  fall  depth,  of  original  lot 
three  (3),  In  sqoare  numbered  one  hundred  and  nlneiy-seven 
(197),  with  the  improvements  and  right  of  way  over  alley, 
to  L.  P.  Qnkham.  for  the  sum  of  five  thousand  dollars  cash. 
It  Is  by  the  Court,  this  SOth  day  of  April,  A.  D.  1^»  ordered 
that  said  sale  be  ratified  and  conflrmed,  unless  cause  to  the 
contrary  be  shown  on  or  befsre  May  Sisi,  A.  D.  1880 :  Pro 
Tided  a  copy  of  this  order  be  published  once  a  week  for 
three  successive  weeks  in  the  Washington  Law  Reporter 
previoas  to  said  date. 

By  the  Court:  D.  K.  CARTTER,  Ch.  Justice,  &c. 

True  copy.    Test:  R.  J.  MEIOS.  Clerk.  Ac. 

P.  J.  DONAHUX,  Solicitor.  18-3 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans  Court 
Business     April  30, 1880. 

In  the  case  of  Elixabeth  CulUnan  and  Edward  Cullinan, 
administratrix  and  administrator  of  Martha  Emma  Gibson, 
deceased,  the  administratrix  and  administrator  aforesaid 
have,  with  the  approval  of  the  Court,  appointed  Friday, 
the  28th  day  of  May,  A.  U.  1H80,  at  11  o'clock  a.  m.  for 
making  pavment  and  distribution  under  the  Court's  di- 
rection and  control;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorised,  with  their  claims  against  the  estate  prop- 
erly vouched ;  otherwise  the  adminisf  rater  and  admmistra- 
trix  will  take  the  benefit  of  the  law  against  them  :  Pro- 
Tided  a  copy  of  this  order  be  published  once  a  week,  for 
three  weeks,  in  the  Washington  Law  Reporter,  previous 
to  the  said  day. 
18..S  Test:     A.  WEBSTER,  Register  of  Wills. 

Edwards  k  Barnard,  Solicitors. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  (Colum- 
bia, holding  a  Special  Term  for  Orphaub' Court  business, 
IjOttersof  administration  on  the  personal  estate  of  John  H. 
Darrell.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  2d  day  of 
April  next:  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  2d  day  of  April,  1880. 

18  S  '  ROSE  B.  DARRELL. 

E.  O.  Wbavbr.  Solicitor. 


[N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  SOih  day  of  April,  1880. 


Eliza  J.  Kn app 

V. 

John  F.  Kw  app. 


I     No  7,206.    Equity  Docket. 


On  motion  of  the  plaintilT,  by  Messers  Christy  and  Brady, 
her  solicitor,  it  is  ordered  that  the  defendant,  John  F. 
Knapp,  cause  his  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day, 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 
By  the  Court:  D.  K.  CARTTKR,  Ch.  Justice. 

Trurcopt.    Test:  18-3  R.  J.  MKics.Clerk. 


I 


N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans* 
Court  Business.    April  30,  1880. 

In  the  case  of  George  Williamson  Smith  and  Frank  Hume, 
Administrators,  of  Andrew  J  Duvall,  deceased,  the  Ad- 
mini«trators  aforesaid  have,  with  the  approval  of  the  Court, 
appointed  Friday,  the  28th  day  of  May.  A.  D.  1880,  at  11 
o'clock  a.  m.  for  making  payment  and  distribution  under  the 
Court's  direction  and  control ;  when  and  where  all  creditors 
and  persons  entitled  to  distributive  shares  or  a  resi- 
due, are  hereby  notified,  to  attend  in  person  or  by  agent  or 
attorney  duly  anthorised,  with  their  claims  against  the  es- 
tate properly  vouched  ;  otherwise  the  Administrators  will 
take  the  benefit  of  the  law  agaiust  them  :  Provided,  a  copy 
of  this  order  be  published  once  a  week  for  three  weeks  in  the 
Washington  Law  Reporter  nrevious  to  the  said  day. 

18-8  Test:  A.  WEBSTER,  Bacister  of  WUU. 
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THIS  IS  TO  GIVE  NOTICE, 
That  the  subscribers,  of  the  District  of  Colambia,  bare 
obtained  from  the  Supreme  Court  of  the  District  of  Colam- 
bia, holding  a  Special  Term  for  Orphans'  Court  btisinets. 
Letters  Testamentarv  on  the  personal  estate  of  Jamea 
M.  Torbert,  late  of  the  District  of  Columbia,  deceasMl. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscribers  at  or  before  the  80th  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  fk«m  aU 
benefit  of  the  said  estate. 
Given  under  oar  hands  this  30th  day  of  April,  1880. 

SUSAN  TORBERT. 
1».3  JAMES  M.  TORBEkT,  Jr. 


rpHlS  IS  TO    GIVE  NOTICE, 
1  •- " 


That  the  subscriber,  of  Washington  City,  hath  obtained 

from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business  Letters 
Testamentary  on  the  personal  estate  of  Maria  Wellinfton 
Stewart,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there* 
of,  to  the  subscriber,  at  or  before  the  SOth  dav  of  April 
next ;  they  may  otherwise  by  law  be  excluded  firom  aU 
benefit  of  the  said  estate. 

Given  under  my  hand  this  30th  day  of  April,  1880. 

FRANCIS  UPSHEB,  Executor. 


R.  D.  MDS8RY,  Solicitor. 


19-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan 'sOoart 
Business.    May  7, 1880. 

In  the  matter  of  the  Estate  of  Louis  F.  Bellefenille. 

Application  for  Letters  of  Administration  on  the  estate 
of  Louis  Forget  f Bellefenille,  of  the  District  of  Columbia, 
has  this  day  been  made  by  Jacob  Karr. 

All  persons  interested  are  herebv  notified  to  appear  In 
this  court  on  Friday  the  4th  day  of  June  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  'this  order  be  published  once  a  week 
for  three  weeks,  in  the  Washington  Law  Reporter,  pre- 
vious to  the  said  day. 

Test:  10-3  A    WEBSTER,  Register  of  Wills. 


C'^ 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

Louisa  Schlkgicl    ) 

V.  (    No.  6430.    Equity. 

JohnSculkoxlrt  al.  ) 

It  is  this  8th  day  of  May,  A.  D.  1880,  ordered  that  the  sale 
made  by  Louisa  Schlegel.  executrix,  and  tmstee  in  this 
cause,  on  the  90th  day  of  April  last,  of  part  of  lot  No.  19 
in  square  No.  447,  be  and  the  same  hereby  is  ratified  and 
confirmed,  unless  cause  to  the  contrary  be  shown  on  or  be- 
fore the  8th  day  of  Juue  next :  Provided  a  copy  of  this  or- 
der be  published  in  the  Washington  Law  Reporter  three 
times  prior  to  said  day.  1  he  report  states  the  total  pro- 
ceeds of  sale  to  be  $2,000 

By  the  Court.  D.  K.  CARTTER.  Oh,  Justice. 

A  true  copy.         Test:  l»-3         R.  J.  MaiGS.Clerk. 

li  ANCERY  SALE  OF  VALUABLE  BUSINESS>ROP- 
PERTY  SITUATE  NO  815  PENNA.  AVE.  N.  W.- 
AND  BEING  A  THREE-STORY  BRICK  DWELL, 
ING  WITH  STORE. 
By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  on  the  6th  day  of  May,  A.  D.  1880. 
in  equity  cauoe  No.  6839,  docket  17.  wherein  Emma  Myers  is 
complainant,  and  (Charles  F.  Myers  et  nl.  defendants,  we 
shall  sell  at  public  auction ,  in  front  of  the  premises,  on 
THURSDAY,  ihe  ad  day  of  June,  A.  D.  1880.  at  6  o'clock  p. 
m.,  the  following  described  real  estate,  situate  in  the  city 
of  Washington.D.C,  and  being  all  of  lot  numbered  five  (5), 
reservation  numbered  ten  (10),  together  with  the  Improve- 
ments thereon,  consisting  of  a  three-story  brick  dwelling 
with  store. 

Terms :  12,600  in  cash ;  balance  In  four  equal  instalments. 
In  six,  twelve,  eighteen  and  twenty-four  months,  evidenced 
I  by  the  promissory  notes  of  the  purchaser,  bearing  interest 
at  the  rate  of  seven  per  cent,  per  annum,  secured  by  deed 
of  trust  on  the  property  sold ;  $200  deposit.  All  convey- 
ancing and  recording  at  purchaser*  scost.  If  the  terms  of 
sale  are  not  complied  with  in  seven  days,  the  Trustees  re> 
serve  the  right  to  re- sell  the  property  at  the  risk  and  cost 
of  the  defaulting  purchaser  or  purchasers  after  ten  days* 
previous  advertipemeat. 

LUTHER  H.  PIKE,  ^ 

No.  60S  D  street  n.  w.     I  rr-ii«*««« 
SIDNEY  T.  THOMAS,  f  at"»»»~- 

NO.  462  D  street  n.  w.      } 
B.H.WABN£B,Anot.  IM 
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May  24, 1880 


GBOHGB  B.  CORKHILL 
A.  H.  JACKSON       .      . 


Editob 
AaaooiATE  Edftob 


OwiKe  to  the  length  of  the  opinions  and  the 
editorial  published  in  this  issae,  mnch  miscel- 
laneoas  l^al  matter  is  crowded  out,  and  will 
appear  next  week. 


Tke  Aatkerity  ef  Geifresi  to  Create  Corporatioas 
te  Operate  ii  Foreii^i  Coiitries. 

Where  citizens  of  different  States  of  the 
Union  associate  themselves  in  a  business  en- 
terprise/the  object  of  which  is  to  increase  the 
foreign  commerce  of  this  country,  and  seek  a 
charter  fh>m  the  Congress  of  the  United 
States,  the  object  of  the  incorporators  being 
to  develop  certain  properties  and  conces- 
sions owned  by  them,  and  others  to  be  con- 
firmed to  them,  in  say  one  of  the  South  Am- 
erican States,  and  to  operate  steamships  to 
be  used  in  the  business  of  exporting  the  pro- 
ducts of  this  country  to  the  same,  and  to  im- 
port the  products  of  that  country  to  the 
United  States,  by  which  the  amicable  relations 
between  that  country  and  our  own  v^ll  be 
greatly  strengthened,  and  the  commerce  of 
the  Union  greatly  increased : 

The  charter  to  waive  all  exclusive  privi- 
leges, all  aids,  loans  or  subsidies  from  this 
Government,  and  provide  that  the  United 
States  shall  not  be  held  liable  for  any  damage 
resulting  from  the  transportation  of  property^ 
to  and  investments  made  in  any  foreign  coun- 
try, with  power  reserved  by  Congress,  at  any 
time,  to  repeal  the  charter  for  any  violation  of 
its  provisions : 

The  question  arises.  Has  Congress,  under 
the  Constitution,  authority  to  grant  such  a 
charter? 

It  is  admitted  that  there  is  no  power  ex- 
pressly delegated  to  Congress,  in  the  Consti- 
tution, for  such  purpose.  The  power  exists 
by  implication.  This  is  everywhere  conced- 
ed. The  power  to  erect  a  corporation,  how- 
ever, is  one  of  the  highest  exercises  of  sover- 
eign power ;  and  those  unacquainted  with  the 


!  spirit  and  scope  of  the  Constitution  may  ask : 
If  it  was  intended,  by  the  founders  of  this  Gk>v- 
I  ernment,  that  Congress  should  exercise  the 
I  high  attribute  of  sovereignty  that  the  author- 
ity to  speak  corporations  into  being  implies, 
;  wjiy  did  the  framers  of  the  Constitution  leave 
so  important  a  matter  to  implication  ?  Why 
was  not  the  authority  expressly  delegated  f 
Upon  this  very  point,  urged  by  these  same 
considerations,  doabts  have  sprung  up  in  some 
minds — able  and  liberal  minds,  too, — as  to  the 
constitutional  powers  of  Congress  in  such  case. 

The  answer  is  concluisive  and  overwhelm- 
ing, supported  by  individual  authority  of  the 
greatest  legal  weight,  and  by  the  unanimous 
judgment  of  the  Supreme  Court  of  the  United 
States,  and  is  simply  that  the  erection  of  a 
corporation  is  not  one  of  the  essential  objects 
and  aims  of  government,  and  hence  the  power 
to  erect  a  corporation  need  not  be,  and  ^otdd 
not  be,  in  any  instrument  which  merely  pur- 
ports to  be  an  aggregation  of  organic  and  fun- 
damental principles.  A  corporation  is  a  mere 
means  to  accomplish  an  end.  It  is  a  medium 
for  the  accomplishment  of  an  ultimate  object. 

Upon  this  point  Daniel  Webster,  in  the  case 
of  McCuUough  V.  The  State  of  Maryland,  (4 
Wheat.,  325,)  says  in  argument : 

*'It  is  not,  of  itself,  unconstitutional  in 
Congress  to  create  a  corporation.  Corpora- 
tions are  but  means.  They  are  not  ends  and 
objects  of  government.  No  government  e±- 
ists  for  the  purpose  of  creating  corporations 
as  one  of  the  ends  of  its  being.  They  are  in- 
stitutions established  to  effect  certain  benefi- 
cial purposes,  and,  as  means,  take  their  char- 
acter generally  from  their  end  and  object. 
They  are  civil  or  eleemosynary,  public  or  pri- 
vate, according  to  the  object  intended  by  their 
creation.  They  are  common  means,  such  as 
all  governments  use.*' 

Mr.  Attorney  Greneral  Wirt,  (same  case,  p. 
367,)  says : 

**  It  is  objected  that  this  act  creates  a  cor- 
poration, which  being  an  exercise  of  a  funda- 
mental power  of  sovereignty  can  only  be 
claimed  by  Congress,  under  the  grant  of  spe- 
cific powers.  But  to  have  enumerated  tlie 
power  of  establishing  corporations  among  the 
specific  powers  of  Congress  would  have  been 
to  change  the  whole  plan, of  tlie  Constitution, 
to  destroy  its  simplicity,  and  load  it  with  all 
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the  oomplex  details  of  a  code  of  private  Ja- 
riadiotion." 

Mr.  Pinkney,  Idem,  pp.  878  and  879,  de- 
clared: 

*'  An  express  authority  to  erect  corporations 
generally  would  have  been  perilous,  since  it 
might  have  been  constructively  extended  to 
the  creation  of  corporations  entirely  unneces- 
sary to  carry  into  effect  the  other  powers 
granted ;  we  do  not  claim  an  authority  in  this 
respect  beyond  the  sphere  of  the  specific 
powers.  The  grant  of  an  authority  to  erect 
certain  corporations  might  have  been  equally 
dangerous  by  omitting  to  provide  for  others, 
which  time  and  experience  might  show  to  be 
equally,  and  even  more  necessary.  It  is  a 
historical  fact  of  great  importance  in  this  dis- 
cussion, that  amendments  to  the  Constitution 
were  actually  proposed  in  order  to  guard 
against  the  establishment  of  commercial 
monopolies.*  But  if  the  general  power  of  in- 
oorporation  did  not  exist,  why  seek  to  qualify 
it  or  guard  against  its  abuse?" 

But  it  may  be  objected  that  these  views  are 
not  legal  authority.  The  reply  is,  they  were 
adopted  by  the  Supreme  Court  of  the  United 
States  in  extenso,  and  promulgated  as  law, 
binding  alike  upon  the  States  and  the  Federal 
Grovemment,  for  Chief  Justice  Marshall  in 
that  case  (McCullough  v.  Maryland,  4  Wheat., 
p.  408)  says,  speaking  for  the  whole  bench : 

V  The  CotutUution  does  not  profess  to  enw 
meriUe  the  means  by  which  the  powers  it  con- 
fers may  be  executed,  nor  does  it  prohibit  the 
creation  of  a  corporation,  if  the  existence  of 
such  a  being  be  essential  to  the  beneficial  ex- 
ercise of  these  powers." 

Also: 

••The  power  of  creating  a  corporation,  though 
appertaining  to  sovereignty,  is  not,  like  power 
of  making  war  or  levying  taxes  or  of  regulate 
ing  commerce,  a  great  substantive  and  inde- 
pendent power,  but  it  is  a  power  which  can  be 
implied  as  incidental  to  other  powers  or  used 
as  a  means  of  executing  them.  It  is  never 
the  end  for  which  other  powers  are  exercised, 
but  a  means  by  which  other  objects  are  ac- 
complished. No  sufficient  reason  is,  there- 
fore, perceived  why  it  may  not  pass  as  inci- 
dental to  those  powers  which  are  expressly 
given,  if  it  be  a  direct  mode  of  executing 
them." 

And  on  p;  421: 

"  That  a  corporation  must  be  considered  as 

a  means  not  less  usual — ^not  of  higher  dignity, 
not  more  requiring  a  particular  c^ecification 


than  other  means — has  been  sufficiently  prov- 
ed. If  we  look  to  the  origyi  of  corporations, 
to  the  manner  in  which  they  have  been  fram- 
ed in  that  government  from  which  we  have 
derived  most  of  our  legal  principles  and 
ideas,  or  to  the  uses  to  which  they  have  been 
applied,  we  find  no  reason  to  suppose  that  a 
constitution  omitting,  and  wisely  omitting,  to 
enumerate  all  the  means  for  carrying  into  exe- 
cution the  great  powers  vested  in  govemrnevU 
ought  to  have  specified  this.  Had  it  been  in- 
tended to  grant  this  power,  as  one  which 
should  be  distinct  and  independent,  to  be  ex- 
ercised in  any  case  whatever,  it  would  have 
found  a  place  among  the  enumerated  powers 
of  the  government.  *  But  being  considered 
merely  as  means  to  be  employed  only  for  the 
purpose  of  carrying  into  execution  the  given 
powers,  there  could  have  been  no  motive  for 
particularly  mentioning  it." 

And  the  court  agree  upon  the  following  as 
the  principles  settled  by  its  judgment : 

First,  {h,  n.)  ••  If  the  end  be  legitimate  and 
within  the  scope  of  the  Constitution,  all  the 
meana  which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  and  which  are  not  pro- 
hibited, may  constitutionally  be  employed  to 
carry  it  into  effect." 

Second,  (h.  n.)  **  The  power  of  establishing 
a  corporation  is  not  a  distinct  sovereign  power 
or  end  of  government,  but  only  the  means  of 
carrying  into  effect  other  powers  which  are 
sovereign.  Whenever  it  becomes  an  appro- 
priate means  of  exercising  any  of  the  powers 
given  by  the  Constitution  to  the  Government 
of  the  Union,  it  may  be  exercised  by  that 
Government." 

Third,  {h.  n.)  **  If  a  certain  means  to  carry 
into  effect  any  of  the  powers,  expressly  given 
by  the  Constitution  to  the  Government  of  the 
Union  be  an  appropriate  measure,  not  pro- 
hibited by  the  Constitution,  the  degree  of  its 
necessity  is  a  question  of  legislative  discre 
tion,  not  of  judicial  cognizance." 

Hence,  it  is  agreed  that  Congress  may,  in 
certain  cases,  by  the  well -settled  law  of  the 
land,  create  corporations,  and  clothe  them 
with  such  powers  as  may  be  appropriate  to 
enable  them  to  accomplish  the  end  of  their 
organization. 

So  in  this  case.  Congress  has  the  consti- 
tutional jurisdiction  over  the  subject-matter, 
foreign  commerce.  It  has  the  constitutional 
competency  to  adopt  the  means  of  promoting 
it  by  creating  a  corporation,  and  it  has  the 
discretionary  power  of  adjudging  if  the  parties 
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and  powers  asked  are  entitled  to  the  grant  of 
incorporation. 

It  remains  to  inquire  liow  far  Congress  is 
limited  by  the  Ck>nstitation  in  the  creation  of 
corporations.  That  Congress  is  limited  and 
may  not  arbitrarily  set  ap  in  every  quarter 
and  for  all  purposes  aggregations  of  individ- 
uals under  the  name  of  corporations  claiming 
grants  under  which  they  may  elect  to  conduct 
their  operations,  is  conceded.  What,  then, 
is  the  test  of  Congressional  control  over  this 
subject  r  This  question  is  answered  in  the 
reasoning  adduced  and  the  results  attained  in 
the  decision  of  the  Supreme  Court  of  the 
United  States  already  quoted. 

Whenever  a  corporation  of  individuals  is  a 
direct  and  appropriate  means  for  carrying 
into  effect  any  of  the  powers  expressly  con- 
ferred upon  Congress  by  the  Constitution,  the 
National  Legislature  may  l^ally  adopt  it  and 
set  it  in  motion  to  the  attainment  of  the 
desired  end. 

Now  this  distinction  is  noted. 

1st.  If  it  be  an  association  of  individuals, 
having  in  view  solely  private  ends  and  indi- 
vidual profit.  Congress  may  not  legitimately 
charter  it  for  the  transaction  of  business  in 
any  one  or  more  of  the  States  of  this  Union, 
unless  there  be  superadded  to  these  objects 
some  public  or  national  aim  or  advantage  in 
which  the  Government  is  substantially  and 
immediately  interested. 

2d.  Although  a  company,  organized  by 
Congress,  is  an  association  of  individuals^ 
originated  for  the  management  of  an  indi- 
vidual concern,  founded  on  contract  between 
individuals,  having  private  trade  and  private 
profit  for  its  great  end  and  principal  object^ 
Congress  may,  nevertheless,  set  up  such  a 
corporation  in  the  Territories  of  the  United 
States  and  for  operation  on  the  high  seas  and 
in  foreign  lands.  Congress  being  supreme,  with 
jurisdiction,  sovereign  and  exclusive,  in  the 
several  Territories,  and  over  foreign  com- 
merce, to  regulate,  stimulate,  encourage  and 
develop  the  same,  provided,  only,  that  such  a 
corporation  shall  be  in  its  nature  and  objects 
a  means,  natural  and  appropriate,  to  carry 
into  eflbct  delegated  powers.  • 


Congress,  by  the  Constitution,  has  power 
*'  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States,  and  with  the 
Indian  tribes."  Over  these  questions  Con- 
gress is  sovereign  and  exclusive.  The  States 
have  no  authority  over  them,  and  no  interest* 
in  them  except  to  reap  the  benefits  of  in- 
creal^ed  commerce  that  may  accrue  to  the 
public  under  the  wise  regulations  that  Con- 
gress may  see  fit  to  adopt. 

Congress  may  pass  all  laws  that  may  be  ne- 
cessary and  proper  in  order  to  carry  Into  ef- 
fect these  powers  expressly  delegated  to  them. 
With  respect  to  these  powers  "to  regulate 
commerce  between  the  States  and  with  foreign 
nations,"  &c.,  the  Supreme  Court  of  the  United 
States  declares  in  5  Howard,  588,  quoting 
this  section  of  the  Constitution : 

**  This  investiture  of  power  is  declared  by 
the  Supreme  Court  in  the  case  of  Gibbons  v. 
Ogden,  (9  Wheat.,  1),  and  also  in  Brown  v. 
Maryland,  to  be  complete  in  itself,  and  we 
acknowledge  no  limitations  other  than  are 
prescribed  by  the  Constitution." 

The  power  of  Congress  to  create  corpora- 
tions in  the  Territories  for  purely  private  ends 
has  never  been  disputed.  Sec.  1889  of  the 
Rev.  Stat.,  declares : 

*<  The  legislative  assemblies  of  the  several 
Territories  shall  not  grant  private  charters  or 
especial  privileges,  but  they  may,  by  general 
incorporation  acts,  permit  persons  to  associ- 
ate themselves  tc^ether  as  bodies  corporate 
for  mining,  manufacturing^  and  other  indus- 
trial pursuits,  or  the  construction  and  opera- 
tion of  railroads,  wagon  roads,"  etc. 

Congress  could  not  delegate  this  power  un- 
less it  was  lodged  with  Congress  by  the  Con- 
stitution. 

On  the  other  hand,  in  the  Territories,  under 
the  power  to  regulate  commerce  between  the 
States,  a  charter  of  Congress  to  an  association 
of  individuals  for  individual  profit  has  been 
sustained.  The^Union  Pacific  Railroad  Com- 
pany, chartered  by  Congress  in  1862,  was  a 
private  enterprise.  The  Government  own  no 
stock  in  it.  It  was  comprised  of  individuals 
having  in  view  private  gain,  and  it  was  granted 
chiefly  by  virture  of  the  power  of  Congress  to 
regulate  commerce  between  the  States.  The 
circumstances  of  the  company's  incorporation 
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are  matters  of  common  knowledge.  Congress 
was  moved  to  pass  the  original  act  by  the  con- 
sideration, at  the  time  greatly  agitating  the 
public  mind,  that  the  Pacific  States  and  Ter- 
ritories, by  reason  of  their  separation  fh>m 
other  parts  of  the  country,  might  follow  the 
example  of  the  Southern  States  and.  seek  to 
withdraw  from  the  Union.  To  bind  these  dis- 
tant parts  more  closely  to  the  rest,  by  the 
bandi  of  eamtnerce^  was  the  argument  most 
pressed  by  Ck>ngress.  Facility  in  the  trans- 
portation of  the  mails,  troops,  and  stores  of 
the  Government  was  only  tJie  incident  to  this 
policy,  for  all  railroads  do  this.  Is  not  Con- 
gress as  supreme  '*  to  regulate  foreign  com- 
merce "as  "to  regulate  commerce  between 
the  States?"  The  two  powers  are  conferred 
by  the  same  section,  and  in  terms  that  are 
co-extensive.  And  if,  to  regulate  commerce 
between  the  States,  an  individual  concern, 
founded  upon  contract  between  individuals, 
having  private  profit  for  its  great  and  princi- 
pal object,  is  deemed  a  fit  subject  for  national 
incorporation,  is  not  an  association  of  indi- 
viduals, having  the  same  objects  in  view,  to 
operate  on  the  high  seas,  and  in  foreign  lands, 
establishing  a  market  for  American  products 
in  quarters  of  the  world  where  other  nations 
now  enjoy  a  monopoly  of  the  carrjing  trade 
and  the  exchange  of  products,  and  from  which 
by  inattention  and  neglect,  the  United  States 
now  derives  no  revenue,  equally  within  the 
purview  of  Congressional  control?  The  Su- 
preme Court  says,  in  6  Howard,  618,  already 
quoted: 

«« By  Art.  I,  §  8,  clause  4  of  the  Constitu- 
tion, it  is  declared  '  that  Congress  shall  have 
power  to  regulate  commerce  with  foreign  na- 
tions, among  the  several  States,  and  with  the 
Indian  tribes.'  It  is  with  the  first  of  the  grants 
in  this  article  that  we  now  have  to  deal.  The 
commerce  here  spoken  of  is  that  traffic  be- 
tween the  people  of  the  United  States  and 
foreign  nations  by  which  articles  are  procured 
by  purchase  or  barter  from  abroad,  or  by 
which  the  like  subjects  of  traffic  are  transmit- 
ted from  the  United  States  to  foreign  coun- 
'triea;  keeping  in  view  always  the  essential 
characteri^ics  of  this  commerce  as  stamped 
upon  it  by  the  Constitution,  namely,  that  it 
is  commerce  with  foreign  nations,  or,  in  other 
words,  that  it  is  external  commerce.    By  this,  I 


however,  is  not  meant  that  it  should  be  exter- 
nal in  reference  to  geographical  or  territorial 
lines ;  but  in  reference  to  the  parties,  and  the 
nature  of  their  transactions.  The  power  to 
regulate  this  commerce  may  properly  com- 
prise the  times  and  places  at  which,  the  modes 
and  vehicles  in  which,  it  may  as  foreign  com- 
merce be  carried  on,  but  precisely  at  that  point 
of  its  existence  that  it  is  changed  from  foreign 
commerce,  at  that  point  this  power  in  the 
Federal  G<>vernment  must  cease,  the  subject 
for  the  action  of  this  power  being  gone." 

Again,  as  to  the  sovereign  power  of  Con- 
gress to  create  corporations  in  the  Territories, 
Bradley  and  Field,  JJ.,  in  18  Wall.,  44,  say : 

"As  the  source  of  municipal  legislation  in 
the  Territory*of  Nebraska,  therefore,  Congress 
undoubtedly  have  established  local  and  pri- 
vate corporations  for  manufacturing,  mining, 
financial  and  other  business  purposes,  the  same 
as  it  has  been  accustomed  to  do  in  reference  to 
the  District  of  Columbia,  prior  to  the  recent 
etablishment  of  a  legislature  therein." 

This  resulted  from  the  sovereign  and  exclu- 
sive power  of  Congress  to  prescribe  all  rules 
and  regulations  for  the  government  of  the 
Territories,  and  it  is  difficult  to  perceive  how 
the  exclusive  power  of  Congress  to  prescribe 
all  rules  and  regulations  for — i.  «.,  to  regu- 
late— foreign  commerce  should  not  be  attended 
with  the  same  result.  Alexander  Hamilton 
says  (vol.  4,  p.  184) : 

"A  power  to  regulate  trade  is  a  power  to 
make  all  needful  rules  and  regulations  con- 
cerning trade.  Why  may  it  not  then  include* 
that  of  erecting  a  trading  conlpany,  as  well 
as  in  other  cases  to  erect  a  government?" 
For  he  says :  **A  power  to  make  all  needful 
rules  and  regulations  concerning  territory  has 
been  construed  to  mean  a  power  to  erect  a 
government." 

The  doubt  as  to  the  Constitutional  power 
of  Congress  to  erect  a  trading  company  seems 
to  rest  on  the  expressions  used  by  the  Supreme 
Court  in  the  case  of  Osbom  v.  The  United 
States  Bank  (9  Wheat.,  859),  affirming  the 
judgment  in  McCullogh  v.  Maryland,  before 
referred  to.    C.  J.  Marshall  here  says : 

**The  argument  supposes  the  corporation 
to  have  been  originated  for  the  management 
of  an  individual  concern,  to  be  founded  on 
contract  between  individuals,  having  private 
trade  and  private  profit,  for  its  great  end 
and  pAncipal  object.    The  bank  is  not  such 
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an  individual  or  company.  It  was  not  cre- 
ated for  its  own  sake  or  for  private  purposes. 
It  has  never  been  supposed  that  Congress 
could  create  such  a  corporation. 

Now,  let  it  be  remembered  that  this — the 
United  States  Bank — was  an  association  of 
individuals  for  private  gain,  but  it  was  set  up 
in  each  of  the  Staies,  and  was  saved  only  by 
the  fact  that  it  had  annexed  to  it  a  public  na- 
tional object,  viz.,  its  connection  with  the  man- 
agement of  the  national  revenue  and  the  fiscal 
operations  of  the  Government.  It  is  fully  con- 
ceded that  but  for  tliis  public  and  national 
object  it  would  have  been  unconstitutional. 
It  would  fall  under  the  first  class  of  the  dis- 
tinctions noted.  But  only  because  it  was  set 
up  in  a  State.  Had  it  been  set  up  in  a  Terri- 
tory, in  which  Congress  was  exclusive  in  its 
powers  to  make  all  laws  and  regulations,  it 
would  have  been  a  constitutional  grant,  with- 
out the  public  and  national  feature  forming  a 
part  of  it. 

Congress,  then,  has  power  to  regulate  com- 
merce with  foreign  nations,  and  to  that  end 
to  pass  •'  all  laws  necessary  and  proper  for 
carrying  into  execution  "  this  important  trust. 
What  laws  shall  be  deemed  "  necessary  and 
proper  *'  has  received  a  liberal  and  enlightened 
construction.  It  is  largely — nearly  unrestrict- 
edly— left  to  the  legislative  choice.  The  Su- 
preme Court  have  clearly  and  cogiently  laid 
down  the  rule  in  8  Wall.,  608.    They  say : 

•*  The  words  *  all  laws  necessary  and  proper 
for  carrying  into  execution '  powers  expressly 
granted  or  vested  have,  in  the  Constitution, 
a  sense  equivalent  to  that  of  the  words,  laws, 
not  absolutely  necessary,  indeed,  but  appro- 
priate, plainly  adapted  to  censtitutional  and 
legitimate  ends,  which  are  prohibited,  but  con- 
sistent with  the  letter  or  spirit  of  the  Consti- 
tution ;  laws  really  calculated  to  efiiect  objects 
entrusted  to  the  Government."     *     *     *    * 

*'Among  means  appropriate,  plainly  adapted 
not  inconsistent  with  the  spirit  of  the  Consti- 
tution, nor  prohibited  by  its  terms,  the  legis- 
lature Jias  unrestricted  choice'*    *    *    * 

The  power  of  Congress  to  regulate  foreign 
commerce  does  not  simply  extend  to  the  levy- 
ing of  export  and  import  duties,  or  to  the  mak- 
ing of  treaties  with  foreign  nations  for  the  pro- 
tection of  our  merchantmen.    This  would  be 


restricting  the  liberal  grant  of  supervisory 
powers  within  narrow  limits,  and  denying  to 
the  citizens  of  the  United  States  some  of  the 
blessings  which  it  was  the  beneficent  purpose 
of  the  framers  of  the  Federal  Constitution  to 
bestow  upon  them  and  their  posterity  forever. 
We  have  been  induced  to  examine  this  sub- 
ject from  reading  a  paper  presented  to  Con- 
gress by  Hon.  O.  A.  Lochrane  of  Greorgia. 
The  theme  is  one  of  paramount  importance 
to  the  people  of  the  United  States ;  and  rea- 
son, national  polity  and  patriotism  seem  to 
us  overwhelmingly  in  favor  of  the  doctrine. 


Supreme  (l[om[t  Jistrat  of  (|olumlrta. 


United  States,  Use  of  N.  Wilson,  Admin^ 
istrator  d.  b.  n.  of  Horatio  Ames, 

V. 

Charlotte  L.  Ames,  Davtd  Walker  and 
Eunice  B.  Sawyer,  Administratrix  of 
Fred  P.  Sawyer. 

Cox,  J.,  (delivered  the  opinion  of  the  court : 

This  is  an  action  on  an  administration  bond 
against  a  surviving  administratrix,  one  of  her 
sureties  and  the  administrator  of  another 
surety,  by  the  administrator  de  bonis  non,  cum  ' 
testamento  annexo  of  the  same  estate.  The 
defendant  Charlotte  L.  Ames,  administratrix 
of  Horatio  Ames,  was  not  served.  The  other 
defendants  appeared  and  defended. 

The  declaration  contains  two  counts. 

The  first  is  a  general  count  in  debt  for  the 
penalty  of  the  administration  bond.  To  this 
the  defendants  plead,  generally,  performance 
of  the  condition  of  the  bond  by  the  adminis- 
trators. The  plaintiff  replies  by  assigning,  as 
breaches,  that  Charlotte  L.  Ames,  as  adminis- 
tratrix, collected  from  the  United  States  a 
large  sum  of  money,  1^9,955,  which  she  al- 
lowed to  remain  in  the  hands  of  her  agent 
until,  by  decree  of  the  Orphuis'  Court,  she 
was  removed  from  her  office,  and  the  plahitiff, 
N.  Wilson,  appointed  administrator  in  her 
place,  and  she  was  ordered  to  transfer  to  him 
all  moneys  and  assets  belonging  to  said 
estate,  &c.,  and  that  she  has  never  paid  said 
sum :  that  in  the  settlement  of  her  accounts 
she  was  charged  with  the  sum  of  $34,876.75, 
and  directed  by  decree  of  said  conrt  to  turn 
it  over  to  plaintiff  Wilson,  which  she  has 
never  done :  that  she  had  filed  her  account 
in  said  court,  charging  herself  with  a  certain 
balance  for  distribution,  resulting  fh>m  col- 
lections from  the  United  States,  and  was 
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directed  by  decree  of  said  court  to  pay  said 
balance  to  said  plaintiff,  and  lias  not  done  so. 
To  this  replication  the  defendants  demur. 

The  second  count  of  the  declaration  sets  out 
the  condition  of  the  administration  bond,  and 
avers,  as  a  breach,  that  in  the  settlement  of  the 
account  of  the  administratrix,  she  was  directed, 
by  a  decree  of  the  Orphans'  Court,  to  pay  over 
to  the  plaintiff,  N.  Wilson,  administrator  de 
bonis  non,  cum  testamento  annexo  of  the  estate 
of  Horatio  Ames,  the  sum  of  1^4,876.75, 
which  she  has  failed  to  do.  The  defendants 
plead  to  this,  that  the  money  claimed  is  the 
proceeds  of  a  claim  against  the  United  States, 
collected  and  converted  into  money  by  the  ad- 
ministratrix, and  thereby  administered  by  her 
before  her  removal  ftx>m  office,  and  that*  they 
ought  not  to  be  precluded  by  the  decree  of  the 
Orphans'  Court  from  showing  this,  as  they 
were  not  parties  to  the  proceeding  in  which  it 
was  passed.  These  pleas  are  demurred  to  by 
the  plaintiff. 

In  both  lines  of  pleading,  the*  same  import- 
ant fact  appears,  viz.,  that  the  breach  com- 
plained of  consists  of  the  omission  of  the 
original  administratrix,  after  she  was  removed 
from  office,  to  pay  over  to  her  successor,  the 
adminiftlrator  de  bonis  non,  in  pursuance  of 
the  decree  of  the  Orphans'  Court,  certain 
moneys  which  she  had  collected  from  the 
United  States. 

The  plaintiff^s  replication  to  the  defendant's 
first  plea,  avers  that  the  money  was  so  col- 
lected, by  the  administratrix,  and  the  defend- 
ants' second  a«d  third  pleas,  which  are  ad- 
mitted to  be  true  by  the  demurrer  of  the 
plaintiff  to  them,  aver  the  same  fact,  with  the 
addition  that  the  money  was  the  proceeds  of 
a  chose  in  action  belonging  to  the  decedent, 
in  the  shape  of  a  claim  against  the  United 
States,  and  was  administered.  Of  course,  how- 
ever, the  admission  by  the  demurrer,  that  tjje 
money  was  administered,  does  not  conclude 
the  plaintiff  as  to  the  question  wliat  amounts 
in  Imo  to  administering. 

The  case  is  heard  here  in  the  first  instance, 
and  the  demurrers  present  two  questions,  viz., 
first,  whether,  independently  of  the  decision 
of  the  Orphans'  Court,  .the  administrator  de 
bo7iis  non  is  entitled  to  the  money  in  question  ; 
and  secondly,  whether,  independently  of  this 
question,  the  decree  of  the  Orphans'  Court  is 
conclusive^  until  reversed,  of  the  plaintiff's 
right  to  the  money,  and  it  was  a  breach  of 
the  condition  of  the  bond  not  to  obey  it. 

In  the  case  of  Wilson  v.  Arrick,  we  have 
already  considered  the  first  question,  and 
came  to  the  conclusion  that  money  collected 
by  an  execator  or  original  administrator,  un- 
less at  least,  specially  set  aside  and  specifi- 


cally designated  as  the  assets  of  the  deceased, 
is  administered  assets,  for  which  the  original 
administrator  is  to  account  directly  to  the 
creditors,  legatees  or  distributees  of  the  de- 
ceased and  not  to  the  administrator  de  bonis 
non.  Hence,  we  are  compelled  to  answer  the 
first  question  in  the  negative. 

But  it  is  maintained  by  the  plaintiff,  as  one 
of  the  grounds  of  demurrer  to  defendant's 
pleas,  that  the  decree  of  the  Orphans'  Court 
cannot  be  collaterally  impeached  and,  until 
reversed,  is  conclusive  of  the  plaintiff's  right 
to  the  money,  both  against  the  administratrix 
and  her  sureties. 

In  considering  this  question,  it  is  always 
to  be  bom  in  mind,  that  the  pleadings,  ac- 
cording to  our  view  of  the  law,  admit  the  facts 
fatkl  to  the  plaintiff's  claim  to  the  money  or, 
in  other  words,  admit  that  he  is  not  entitled 
to  it,  unless  in  virtue  of  this  decree.  So  that 
the  position  of  the  plaintiff  must  be,  either  that 
the  decree,  until  reversed,  is  binding,  though 
erroneous  in  point  of  law  on  its  face,  or,  that 
the  Orphans'  Court  must  be  presumed  to  have 
decided  the  existence  of  facts  which  would 
sustain  it  and  that  this  decision,  though  er- 
roneous  in  fact,  is  conclusive! 

The  facts  clearly  presented  on  the  record, 
are  that  this  money  was  administered  assets, 
and  that  the  court  decreed  it  to  be  paid  over 
to  the  plaintiff,  which  was  an  error. 

The  important  question  is  whether  this  is 
only  an  error,  which  is  to  be  redressed  on  apt 
peal,  or  is  an  excess  of  jurisdiction. 

It  is  ui^d,  on  plaintiff's  part,  that  the  Or- 
phans' Court  had  jurisdiction  over  the  person 
of  the  administratrix  and  over  the  assets,  and 
that  the  disposition  of  these  assets  by  its  de- 
crees was  one  of  the  plainest  of  its  powers, 
and  that  consequently,  if  an  error  was  com- 
mitted therein,  it  was  simply  an  error  and  not 
a  nullity. 

It  is  too  broad  a  proposition  that  where  a 
court  has  jurisdiction  over  a  person  and  a 
subject-matter,  it  may  pass  any  decree  in  re- 
lation to  them,  and  that  such  decree,  however 
erroneous,  cannot  be  collaterally  assailed. 
On  the  contrary,  even  in  case  of  admitted  jur- 
isdiction over  person  and  thing,  there  are  de- 
crees which  a  court  has  no  jurisdiction  to  pass. 
This  was  illustrated  by  the  Supreme  Court, 
in  the  case  of  Windsor  v.  McVeigh,  98  U.  S., 
274. 

As  that  court  say :  *'  Though  the  court  may 
possess  jurisdiction  of  a  cause,  of  the  subject- 
matter  and  of  the  parties,  it  is  still  limited  in 
its  modes  of  procedure  and  in  the  extent  and 
character  of  its  judgment.  It  mustact  judi* 
cially  in  all  things,  and  cannotthen  transcend 
the  power  conferred  by  law.    If,  for  instance, 
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the  action  be  apon  a  money  demand,  the 
toort,  notwithstanding  its  complete  jurisdic- 
tion over  the  subject  and  parties,  has  no  power 
to  pass  judgment  of  imprisonment  in  the  pen- 
itentiary upon  the  defendant.  If  the  action 
be  for  a  libel  or  personal  tort,  the  court  can- 
not order  in  the  case  a  specific  performance 
of  a  contract.  If  the  action  be  for  the  posses- 
sion of  real  property,  the  court  is  powerless  to 
admit,  in  the  case,  the  probate  of  a  will.  In- 
stances of  this  kind  show  that  the  general 
doctrine  stated  by  counsel  is  subject  to  many 
qualifications.  The  judgments  mentioned, 
GCiven  in  the  case  supposed,  would  not  be 
merely  erroneous ;  they  would  be  absolutely 
void,  because  the  court  in  rendering  them, 
would  transcend  the  limits  of  its  authority  in 
those  cases.  See  the  language  of  Mr.  Justice 
Miller,  in  the  caseof  ex-parte  Lange,  18  Wall. 
163,  so  it  was  held  by  this  court,  in  Bigelow 
V.  Forrest,  9  Id.,  351,  that  a  judgment  in  a 
confiscation  case,  condemning  the  fee  of  the 
property  was  void  for  the  remainder,  after 
the  termination  of  the  life  estate  of  the  owner. 
To  the  objection  that  the  decree  was  conclu- 
sive, that  the  entire  fee  was  confiscated,  Mr. 
Justice  Strong,  speaking  the  unanimous  opin- 
ion of  the  court,  replied :  **  Doubtless,  a  decree 
of  a  court  having  jurisdiction  to  make  the  de- 
cree, cannot  be  impeached  collaterally,  but 
under  the  act  of  Congress,  the  district  court 
Juid  no  power  to  order  a  sale,  which  should 
confer  upon  the  purchaser  rights  outlasting 
the  life  of  French  Forrest,  (the  owner.)  Had 
it  done  so,  it  wovXd  have  transcended  its  juris- 
diction*' 

The  same  principle  is  asserted  in  Ex  parte 
Lange,  supra,  and  vindicated  at  length. 

Now,  it  is  true  that  the  Orphans*  Court  had 
jurisdiction  over  the  administratrix  and  estate 
of  Horatio  Ames.  But  to  pass  decrees  which 
it  had  no  power  by  law  to  pass,  would  be 
transcending  its  jurisdiction  and  such  decrees 
would  be  nullities.  If  the  court  had  directed 
the  whole  estate  to  be  applied  to  public  char- 
ities, would  such  a  decree  be  merely  error? 
Or  if,  before  the  act  of  Congress  of  1846 
passed,  the  court,  without  any  authority  of 
law,  had  undertaken  to  remove  an  adminis- 
trator, as  that  act  directs,  and  ordered  pay- 
ment of  the  estate  to  the  administrator  de 
bonis  non,  would  such  a  decree  have  been 
conclusive  until  reversed?  Or,  if  the  act  of 
Congress  had  expressly  directed  all  moneys 
collected  by  an  executor  or  original  adminis- 
trator to  be  accounted  for  directly  by  him  to 
the  parties  interested,  and  not  to  be  paid  to 
the  administrator  (ie  bonis  non,  would  a  decree 
in  direct  opposition  to  tlie  act  be  merely  er- 
roneous but  conclusive  until  reversed?     We 


think  but  one  answer  can  be  given  to  these 
inquiries,  and  that  all  such  decree  would 
have  to  be  treated  as  simply  void. 

We  can  easily  distinguish  between  cases  like 
these  and  mere  errors  which  are  unassailable 
collaterally.  If,  for  instance,  in  admitting  a 
will  of  personalty  to  probate,  or  in  the  con- 
struction of  it  or  in  determining  the  rights  of 
legatees  or  distributees  under  it,  or  in  the  con- 
struction of  the  law  of  distribution  in  case  of 
intestacy,  the  court  should  err,  it  must  be 
remedied  by  appeal.  If  the  Orphans*  Court 
had  been  invested  with  the  power  to  decide 
the  title  of  all  persons  to  the  personal  estate 
of  the  deceased,  an  erroneous  decision  that 
administered  assets  would  pass  to  the  admin- 
istrator de  bonis  non  would  be  binding  until 
reversed. 

But  the  Orphans'  Court  is  one  of  limited 
statutory  powers.  The  act  of  Congress  gives 
it  express  power  to  direct  the  delivery  of  un- 
administered  assets  by  a  displaced  adminis- 
trator to  his  successor,  and  this  impliedly 
excludes  the  power  to  give  administered  as^ 
sets  the  same  direction.  A  decree  in  the 
latter  sense  would  exceed  the  power  of  the 
court,  and  according  to  the  principles  laid 
down,  transcend  its  jurisdiction. 

It  is  said,  however,  that  the  court,  in  the 
exercise  of  its  power  over  this  question,  had 
to  determine  whether  the  assets  in  question 
were  administered  or  not ;  that  its  determi- 
nation of  that  question  was  within  its  juris- 
diction, and  we  must  presume  that  the  court 
did  determine  the  facts  necessary  to  the  valid- 
ity of  its  judgment. 

A  judgment  or  decree  is  conclusive^  in  any 
case,  only  of  questions  actually  presented  to 
and  determined  by  the  court.  If  it  had  ap- 
peared in  the  pleadings  or  in  evidence,  that 
the  plaintiff  had  petitioned  the  Orphans'  Court 
for  the  decree  in  question,  averring  that  the 
money  in  question  was  the  actual  money 
owned  by  the  decedent,  in  the  shape  of  cer- 
tain coins  tied  up  in  bags  and  labelled  so  as 
to  distinguish  it  fh>m  his  general  ftinds,  or 
even  that  the  administrator  had  collected  it, 
but  had  so  designated  and  set  it  aside,  and 
on  that  ground  the  plaintiff  claimed  it  to  be 
specific  and'unadmlnistered  assets,  and  the 
court  on  hearing  had  determined  the  facts  to 
be  as  alleged,  it  would  perhaps  be  impossible 
for  the  defendants  to  avoid  the  conclusiveness 
of  such  a  judgment.  For,  ordinarily,  the  de< 
cislons  of  a  court  upon  even  jurisdictional 
facts,  i.  e.,  facts  necessary  to  sustain  its  ju- 
risdiction, are  considered  binding,  and  here 
would  be  a  decision  of  a  court  of  competent 
jurisdiction  on  the  identical  cause  of  action 
involved  in  this  suit,  to  wit,  the^  plaintiff's 
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right  to  this  identical  money.  And  it  would 
perhaps  be  held  to  be  a  decree  in  rem,  con- 
clusive against  every  one.  Bijit  such  is  not 
the  case  presented  in  this  record.  It  simply 
shows.that  the  court  decreed  certain  adminis- 
tered assets  to  be  paid  over  to  the  administra- 
tor de  bonis  non. 

In  the  view  I  am  considering,  the  decree  is 
relied  on  as  an  estoppel  on  the  question  of 
fact,  whether  the  assets  were  administered. 
But  to  its  effect  for  that  purpose,  it  is  neces- 
sary to  help  it  out  by  presuming  that  the  court 
decided  a  fact  without  which  its  decree  is  er- 
roneous. We  are  not  aware  of  any  rule  which 
requires  us  to  do  this.  If,  as  I  have  already 
said,  the  issue  of  fact  had  been  distinctly 
made,  and  the  court  could  not  have  rendered 
its  decree  without  deciding  the  fact  in  ques- 
tion, then  we  might  be  compelled,  with  a  proper 
state  of  pleadings,  to  regard  the  decree  as  an 
estoppel.  But  when  we  see  that  the  court 
may  have  based  its  decree  upon  an  erroneous 
assumption  of  law,  there  is  no  rule  that  re- 
quires us  to  presume  a  state  of  facts  in  order 
to  sustain  it  as  a  valid .  decree. 

We  cannot,  therefore,  regard  this  decree  as 
conclusive  of  the  fact  that  these  were  unad- 
ministered  assets. 

But,  besides  this,  we  do  not  see  how  the 
piaintiff  could  avail  himself  of  such  estoppel 
in  this  suit.  According  to  our  view  of  the 
law,  as  before  expressed,  the  pleadings,  on 
both  sides,  admit  these  assets  to  be  adminis- 
tered, and  these  pleadings  estop  the  parties 
from  denying  it  for  the  purposes  of  this  case. 
An  estoppel,  at  most,  is  evidence.  It  is  the 
actual  qr  constructive  admission  of  a  party, 
which  is  held  to  conclude  him.  But  when  the 
other  party  also  conclusively  admits  of  record 
the  opposite  state  of  facts,  how  can  he  avail 
himself  of  his  adversary's  admission?  As 
expressed  in  Sinclair  v.  Jackson,  8  Cowen, 
543,  "  where  verity  is  apparent  in  the  same 
record,  there  the  adverse  party  shall  not  be 
estopped  to  take  advantage  of  the  truth." 

Had  the  decree  of  the  Orphans'  Court  been 
simply  erroneous,  either  in  law  or  fact,  other 
embarrassing  questions  would  have  presented 
themselves,  such  as  the  question  whether  the 
decree  against  the  principal  would  be  binding 
and  conclusive  against  the  sureties.  But  as 
we  consider  the  decree  void,  as  in  excess  of 
the  power  of  the  Orphans'  Court,  it  is  un- 
nessary  to  consider  them. 

On  the  whole,  we  are  of  opinion  that  on  the 
demurrers,  Judgment  must  be  for  the  defend- 
ants. 

»^»v» 


llrat({d  JJtetw  S^m^mt  dfourt. 


.  There  are  over  500  tons,  or  one  million 
pounds  of  silver  in  the  sub-treasury  at  N.  Y, 


No.  297 — OOTOBBB  Tbkm,  187». 

Mark  Young,  Appellant, 

Bradley  et  al. 
Appeal  from  the  Supreme  Court  of  the  District 
of  Columbia. 

ItonpoMSlblliijr  •r  Tr«it«M. 

1.  A  legal  estate  sufficient  for  the  purpose  of  the 
trust  shall,  if  possible,  bo  implied  in  the  trustee, 
whatever  may  be  the  limitations  in  the  instra- 
ment,  whether  to  him  and  his  heirs  or  not. 

2.  Althoufi:b  a  legal  estate  may  be  limited  to  a 
trustee  to  the  fullest  extent,  as  to  him  and  his 
heirs,  yet  it  shall  not  be  carried  fbrther  than 
the  complete  execution  of  the  trust  necessarily 
requires. 

3.  Where  no  intention  to  the  contrary  appears,  the 
langua^  creating  the  estate  will  be  limited  and 
lestricted,  to  the  purposes  of  its  creation;  and  the 
extent  and  duration  of  the  estate  are  measured 
by  the  objecU  of  its  creation  .—Ed.  Washikoton 
Law  Reporter. 

Mr.  Justice  Miller  delivered  the  opinion 
of  the  court : 

William  A.  Bradley,  of  Washington  city, 
made  his  will  August  7, 1866,  and  died  a  year 
after.  The  will  was  duly  proved  by  William 
A.  Bradley  and  A.  Thomas  Bradley,  who  by 
its  terms  were  made  trustees  and  executors. 
As  the  decision  of  the  case  turns  upon  the 
construction  of  the  powers  conferred  by  this 
will  on  the  trustees  named  in  it,  the  reporter 
will  give  it  in  full  in  his  statement  of  the  case. 
The  last  clause  of  it,  except  the  nomination 
of  his  executors,  reads  thus : 

Item  Second.  I  give  and  bestow  upon  my 
said  trustees  and  the  survivor  of  them  the 
largest  powers  and  discretion  in  taking 
charge  of  and  managing  my  estate,  and 
authorize  them  and  the  survivor  to  have,  hold, 
direct,  and  control  the  aforesaid  trust  property, 
according  to  their  or  the  survivor's  best  judg- 
ment, and  to  sell  and  dispose  of  the  same,  or 
any  parts  thereof,  from  time  to  time,  subject 
only  to  the  aforesaid  trusts,  and  as  h-eely  as 
I  myself  could  do  if  living ;  and  also  in  all 
things  to  have  the  same  powers,  rights, 
privileges,  benefits,  advantages  as  I  myself 
have,  or  might  have,  if  living,  in  all  and  any 
contracts,  bargains,  agreements,  companies, 
or  other  compacts  to  which  I  am  now  or  may 
become  a  party." 

Under  this  clause  of  the  will,  A.  Thomas 
Bradley,  the  other  trustee  being  dead,  under- 
took as  surviving  trustee,  in  June,  1871,  to 
convey  to  appellant  certain  mill  property  in 
Georgetown,  which  is  the  subject  of  this  con- 
troversy, and  to  recover  which  this  bill  in 
chancery  was  brought    by  the  children  of 
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William  A.  Bradley,  jr.,  son  of  the  testator. 

The  Supreme  Court  of  the  District  of  Col- 
umbia, from  whose  decree  this  appeal  is  taken, 
held  the  conveyance  void  for  want  of  power 
in  the  trustee  to  make  it,  and  granted  the  re- 
lief prayed  in  complainants*  bill. 

As  this  question  of  power  is  the  principal 
one  in  the  case,  a  critical  examination  of  the 
terms  of  the  will  as  connected  with  the  con- 
dition of  the  trust  estate  and  of  the  cestuis  que 
trust,  at  the  time  of  the  execution  of  the  deed, 
becomes  necessary. 

The  will  begins  by  a  declaration  that  the 
testator  gives,  devises,  and  bequeaths  all  of 
his  estate,  real,  personal,  and  mixed,  of  what- 
ever kind  it  may  be,  and  wherever  situated, 
to  William  A.  Bradley,  jr.,  his  son,  and  A. 
Thomas  Bradley,  his  cousin,  and  to  the  sur- 
vivor and  his  heirs  in  trust.  Then  follows  the 
distinct  declaration  of  these  trusts,  the  first 
of  whibli  is,  of  the  house  in  which  he  lived, 
and  its  furniture,  and  one-third  of  the  net  in- 
come of  his  estate  besides,  to  his  wife  during 
her  life.  He  next  directs  that  the  trustees 
shall  divide  all  his  estate  immediately  after 
his  death  into  four  equal  parts,  and  allot  them 
as  follows :  one  part  to  his  son  William,  who 
shall  receive  his  portion  at  once ;  one  to  the 
children  then  living  or  thereafter  born  to  said 
William;  one  to  Mrs.  Linton,  a  married 
daughter,  and  one  to  Mrs.  Eidelin,  another 
married  daughter.  The  portions  left  to  the 
two  daughters  were  to  include  the  homestead, 
for  which  each  of  them  was  to  be  charged 
$5,000  in  dividing  the  property;  "and  the 
trustees  or  the  survivor  of  my  said  trustees 
shall  also  take  into  possession  the  said  house- 
hold effects  and  other  chattels,  and  make,  ac- 
cording to  his  or  their  best  judgments,  an 
equal  distribution  of  the  same  in  kind  as  to 
the  whole  or  in  part  as  to  some,  and  in  ])ro- 
ceeds  of  sales  as  to  others,  among  the  parties 
entitled  to  real  estate  under  this  will,  and  in 
the  same  proportions.'* 

He  next  directed  the  trustees  to  hold  the 
portions  of  his  daughters  in  trust  for  their 
sole  and  separate  use,  free  from  the  control  of 
their  husbands  and  from  liability  for  their 
debts,  and  he  provided  for  such  disposition  of 
their  respective  shares  on  their  deaths  that  all 
the  intereat  of  both  of  them,  and  in  fact  all 
the  beneficial  interests  under  the  will,  had 
vested  in  the  children  of  William  A.  Bradley, 
jr.,  at  the  time  the  deed  to  Young  was  made 
by  A.  Thomas  Bradley.  This  re<?ulted  from 
the  successive  deaths  of  the  two  daughters 
childless,  and  the  death  of  testator's  wife  and 
son. 

By  the  unanimous  request  of  the  persons 
interested  under  the  will,  no  division  into  four 


parts  and  no  distribution  of  the  estate  was 
ever  made.  As  we  have  already  said,  by 
reason  of  the  deaths  of  all  the  beneficiaries 
under  the  will  except  the  children  of  W.  A. 
Bradley,  jr.,  and  by  the  payment  of  all  the 
debts  of  the  testator,  the  entire  interest  in  the 
estate  of  the  testator  had  hecoipe  vested  in 
them ;  and,  under  these  circumstances,  the  in- 
quiry is  what  authority  had  the  surviving 
trustee  to  sell  real  estate. 

The  legal  title,  it  is  argued,  is  vested  in  him 
by  the  will-  The  power  conferred  by  it«m 
second  is  as  ample  as  language  can  make  it, 
with  the  single  limitation  that  it  is  subject  to 
the  trusts  of  the  will.  The  estate  vested  in 
the  trustees  was  designed  to  enable  them  to 
execute  these  trusts.  It  was  not  an  estate  to 
last  forever.  The  things  to  be  done  by  the 
trustees  were  defined,  and,  in  the  nature  of 
things,  were  to  have  an  end. 

What  were  the  purposes  for  which  this  trust 
was  created,  and  what  remained  for  a  trustee 
to  do  in  execution  of  them  ? 

1.  They  were  to  hold  for  the  benefit  of  the« 
widow,  during  her  life,  and  see  that  she  re 
ceived  the  one-third  of  the  annual  income  of 
his  estate.     She  is  long  since  dead,  and  that 
trust  has  ceased. 

2.  We  may  suppose  that  in  making  the 
partition  and  distribution,  sales  to  equalize, 
and  conveyance  to  the  distributees  were  neces- 
sary. The  whole  interest  has  become  vested 
in  one  of  the  four  distributees  of  the  will,  and 
nothing  remains  to  be  done  under  the  trust  in 
regard  to  that  distribution. 

3.  The  trustees  were  to  hold  the  shares  of 
the  daughters  as  a  protection  against  their 
husbands  and  for  the  children  of  these 
daughters  until  the  youngest  of  such  children 
should  attain  the  age  of  twenty- one  years,  un- 
less in  the  discretion  of  the  trustees  it  should 
appear  best  to  terminate  the  trust  earlier. 
There  were  no  such  children  of  the  daughters, 
and  the  daughters  are  both  dead. 

There  was  no  such  control  over  the  distribu- 
tive chares  of  the  children  of  W.  A.  Bradley, 
deceased,  and  as  the  whole  of  it  has  come  to 
them,  the  trustees  are  not  their  trustees  as 
they  were  of  the  widow,  the  daughters  and 
their  children  if  there  had  been  such. 

These  are  all  the  trusts  declared  by  the  will. 
They  were  all  performed,  superseded,  or  ter- 
minated before  the  deed  to  Young  was  made. 
The  trustee  in  making  that  deed  was  dis- 
charging no  trust  reposed  in  him  and  no  duty 
required  of  him  by  the  will.  It  is  not  suggested 
anywhere  that  any  such  purpose  was  in  view. 
It  is  said  that  the  property  was  dilapidated 
and  needed  repair.  But  as  it  belonged  to 
Mrs.  Bradley  and  her  children,  and  as  the 
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will  did  not  confer  on  the  trustees  any  guar- 
dianship or  control  over  the  property  of  Brad- 
ley's children  after  their  share  was  allotted  to 
them,  the  trustees  had  no  power  over  it  when 
it  came  to  them  by  the  other  provisions  of  the 
will  on  the  death  of  the  other  devisees. 

The  doctrine  is  well  settled  that  whatever 
the  language  by  which  the  trust  estate  is 
vested  in  the  trustee,  its  nature  and  duration 
are  governed  by  the  requirement  of  the  trust. 
Tf  that  requires  a  fee-simple  estate  in  the 
truftee,  it  will  be  created,  though  the  language 
be  not  apt  for  that  purpose.  If  the  language 
conveys  to  the  trustee  and  his  heirs  forever, 
whil^  the  trust  requires  a  more  limited  estate 
either  in  quantity  or  duration,  only  the  latter 
will  vest. 

Mr.  Perry,  in  his  work  on  trusts,  supports 
by  a  very  full  array  of  authorities  these  two 
propositions  in  regard  to  the  construction  of 
instruments  out  of  which  trust  estates  arise : 
1.  "  Whenever  a  trust  is  created,  a  legal  estate 
sufficient  for  the  purposes  of  the  trust  shall, 
Tf  possible,  be  implied  in  the  trustee,  whatever 
may  be  the  limitations  in  the  instrument, 
whether  to  him  and  his  heirs  or  not."  2. 
'  Although  a  legal  estate  may  be  limited  to  a, 
trustee  to  the  fullest  extent,  as  to  him  and  his 
heirs,  yet  it  shall  not  be  carried  further  than 
the  complete  execution  of  the  trust  necessarily 
requires." — (Perry  on  Trusts,  Sec.  812). 
Again,  he  says:  *'In  the  United  States,  the 
distinction  between  deeds  and  wills  in  respect 
to  the  trustee's  estate  has  not  been  kept  up ; 
and  the  general  rule  is,  that  whether  words  of 
inheritance  in  the  trustee  are  or  are  not  in 
the  deed,  the  trustee  will  take  an  estate  ad- 
equate to  the  execution  of  the  trust,  and  no 
more  nor  less." — (Sec.  820.) 

The  caseof  Noble  V.Andrews,  87  Conn.  R., 
846,  bears  a  strong  analogy  to  the  one  before 
us  in  principle,  where  it  was  held  that  a  gift 
to  a  person  in  trust  for  a  wife  during  her  life, 
and  to  her  heirs  forever,  subject  to  her  hus- 
band's curtesy,  conveyed  to  the  trustee  only 
an  estate  for  the  life  of  the  wife,  and  at  her 
death  ttie  trust  ceased. 

This  subject  is  considered  and  the  authori- 
ties fully  reviewed  in  the  opinion  of  this  court, 
by  Mr.  Justice  Swayne,  in  Poor  v.  Consedine, 
6  Wallace  R..  458.  "  It  is  well  settled  "  says 
the  court,  '^that  where  no  intention  to  the 
contrary  appears,  the  language  creating  the 
estate  will  be  limited  and  restricted  to  the 
purposes  of  its  creation.  And  when  they  are 
satisfied,  the  estate  of  the  trustee  ceases  to 
exist  and  his  title  becomes  extinct.  The  ex- 
tent and  duration  of  the  estate  are  measured 
by  the  objects  of  its  creation." 
Il  We  are  satisfied  that  at  the  time  A.  Thomas 


Bradley  undertook  to  sell  to  Mark  Young  the 
property  in  controversy,  the  trust  estate 
created  in  him  by  the  will  of  William  A.  Brad- 
ley,  jr.,  had  become  extinct,  and  that  his  con- 
veyance was  void  because  his  powers  as  such 
trustee  had  ceased. 

Two  minor  objections  are  taken  to  the  de- 
cree which  require  notice. 

1.  It  is  said  that  the  amount  charged  to 
Young  for  the  use  and  occupation  of  the 
property  is  excessive.  It  is  a  sufficient 
answer  to  this  to  say  that  the  matter  was  re- 
ferred to  an  auditor,  on  whose  report  the  de- 
cree in  that  respect  was  based,  and  that  no 
exception  was  taken  to  his  report. 

2.  It  is  alleged  for  error  also  that  no  pro- 
vision is  made  by  the  decree  to  refund  to 
Young  the  purchase  money,  amounting  to 
about  $10,000,  paid  by  him  under  the  contract. 
At  first  blush  this  demand  of  Young  to  have 
his  money  or  the  property  seems  just. 

The  court  below  seemed  to  be  impressed 
with  this  view  of  the  matter,. for  in  the  order 
of  reference  to  the  auditor,  who  in  that  court 
performs  the  functions  of  a  master  in  chancery, 
he  was  directed  to  report  "how  much,  if  any, 
of  the  money  paid  by  said  Mark  Young  to  A. 
Thomas  Bradley  went  to  the  benefit  and 
advantage  of  the  complainants."  And  he  re- 
ported that  none  of  it  did.  To  this  branch 
of  the  report  there  was  no  exception,  though 
an  effort  was  made,  after  the  time  for  it  had 
passed,  to  except  to  other  parts  of  the  report. 
So  that  we  are  concluded  by  that  report. 

But  in  the  view  we  have  taken  of  the  case 
the  sale  by  Bradley  was  utterly  void.  The 
complainants  are  entitled  to  their  property 
and  compensation  for  its  use,  and  the  matter 
of  the  return  of  the  money  to  Young  is  one 
solely  between  Bradley  and  him,  with  which 
these  complainants  have  nothing  to  do.  It  is 
not  the  rescission  of  a  valid  contra<3t,  .in  which 
case  the  parties  must  be  placed  in  statu  quo^ 
but  the  recovery  of  property  held  on  a  void 
deed  with  a  declaration  of  its  original  nullity. 

The  decree  of  the  court  below  is  affirmed. 


The  plaintiff,  in  an  action  against  a  com- 
pany for  an  alleged  unauthorized  transfer  of 
loan,  put  in  evidence  what  purported  to  be  a 
copy  of  a  letter  of  attorney  to  transfer  said 
loan,  certified  by  a  notary  public  to  be  a  copy, 
produced  on  notice  by  the  company. 

Held,  that  in  the  absence  of  all  evidence  as 
to  its  authenticity,  the  paper  which  was  called 
a  copy  thus  put  in  evidence  without  objection 
was  as  good  as  the  original  would  have  been 
duly  proved,  and  that  a  nonsuit  was  rightly 
awarded. —  Weekly  Note*  of  Cases,  Mar^  18, 
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During  religious  services  in  the  jail  at  Car- 
son, Nevada,  and  after  a  clergyman  had  ad- 
dressed the  prisoners  on  the  text  "  Honesty 
is  the  best  policy,"  athiefjiamed  Jones  asked 
if  he  could  make  a  few  remarks.  Permission 
being  given,  he  said  :  «  The  expression  that 
•honesty  is  the  best  policy'  was  first  thrown 
out  on  a  tliieving  world  by  Ben  Franklin,  an 
old  humbug.  I  don't  agree  with  Ben  Franklin 
that  honesty  should  be  a  policy  dodge.  If 
man's  honest,  he's  honest  anyhow ;  and  if  he 
just  simply  keeps  correct  from  policy  he's  a 
bad  egg  at  heart,  and  only  waiting  to  get  the 
confidence  of  the  bomm  unity  and  rob  them 
out  of  thousands.  A  man  who  is  honest  from 
policy  would  steal  if  he  had  the  nerve  and  the 
chance.  We  fellows  in  here  had  too  much 
nerve,  and  we're  too  candid  to  conceal  our 
real  character. 


Trial. — Every  defendant  in  criminal 
action,  whether  indicted  or  tried  alone  or 
with  others,  is  entitled  to  statutory  number  of 
peremptory  challenges.  State  v.  Stoushton. 
Vt.  S.  C.) 


Sand  Jjiprtmiint 


Furnished  by  D.  K.  SiGKELS, 


I.oc»tloii  and  Sarvey  of  Mineral  Claims. 

The  location  must  be  substantially  a  parallelognun. 
The  midille  of  a  vein  or  lode  must  bo  ascertained  by 
actual  exploration  and  development,  and  c«innot 
be  assumed  to  be  in  an  unexplored  poi^ition. 
The  mining  law  contemplates  that  the  location 
shall  be  on  one  vein,  and  but  one  vein  can  be  made 
the  basis  of  the  location. 

Depabtment  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  May  A,  1880. 

AX.6BRT  Johnson, 

U.  S.  Surveyor  General, 

Denver,  Colorado. 

Sir  :  Referring  to  your  letter  of  February  4, 
1880,  submitting  tracings  of  two  surveys, 
which  you  say  appear  to  come  directly  under 
the  ruling  of  this  ofiSce,  in  the  case  of  the 
Helvetia  Lode,  lot  No.  212,  dated  March  6, 
1879,  and  asking  for  instructions  with  regard 
to  approving  the  same,  as  shown  by  the 
tracings,  is  at  hand,  and  has  been  considered. 

R^arding  the  location  of  lode  claims,  sec- 
tion 2320  of  the  IT.  S.  Revised  Statutes  reads 
as  follows:  '*A  mining  claim,  located  after 
the  tenth  day  of  May,  eighteen  hundred  and 
seventy-two,  whether  located  by  one  or  more 
persons,  may  equal,  but  shall  not  exceed,  one 


thousand  five  hundred  feet  in  length  along 
the  vein  or  lode ;  but  no  location  of  a  raining 
claim  shall  be  made  until  the  discotery  of  the 
vein  within  the  limits  of  the  claim  located. 
No  claim  shall  extend  more  thau  three  hun- 
dred feet  on  each  side  of  the  middle  of  the 
vein  at  the  surface.  *  *  *  The  end  lines 
of  each  claim  shall  be  parallel  to  each  other." 

The  location  contemplated  by  the  law  above 
quoted  must  have  been  essentially  a  parallel- 
ogram. The  wording  of  the  law  evidently  pre- 
supposes such  a  figure  or  it  would  not  have 
been  made  to  read,  fifteen  hundred  feet  in 
length  by  three  hundred  in  width  on  each  side 
of  the  middle  of  the  vein  at  the  surface.  Had 
the  complicated  figures  shown  in  your  tracings 
been  thought  possible  or  likely  to  occur,  the 
law  would  have  been  differently  framed  in 
order  to  meet  just  such  contingencies,  for.  as 
I  shall  endeavor  to  show,  it  is  only  when  cer- 
tain peculiar  conditions  exist  that  such  loca- 
tion can  be  made  to  satisfy  the  intent  of  the 
Mining  Act. 

.Locators*  rights  of  possession  and  enjoy- 
ment are  defined  by  section  2322  of  the  U.  S. 
Revised  Statutes  to  be  as  follows,  to  wit: 
*•  Locators  shall  have^  the  exclusive  right  of 
possession  and  enjoyment  of  all  tJie  surface 
included  within  the  lines  of  their  location  aiul 
of  all  veins,  lodes  and  ledges  throughout  their 
entire  depth,  the  top  or  apex  of  which  lies  in- 
side of  such  surface  lines,  extended  downward 
vertically,  although  such  veins,  lodes  or  ledges 
may  so  far  depart  from  a  perpendicular  in 
their  downward  course  as  to  extend  outside 
the  vertical  side  lines  of  such  surface  locations. 
But  their  right  of  possession  to  such  outside 
parts  of  such  veins  or  ledges  shall  he  confined 
to  such  portions  thereof  us  lie  between  vertical 
planes  drawn  downward,  as  above  described, 
through  the  end  lines  of  their  locations,  so 
continued  in  their  own  direction  that  such 
planes  will  intersect  such  exterior  parts  of  such 
veins  or  ledges.  And  nothing  in  this  section 
shall  authorize  the  locator  or  possessor  of  a 
vein  or  lode  which  extends  in  its  downward 
course  beyond  the  vertical  lines  of  his  claim 
to  enter  upon  the  surface  of  a  claim  owned  or 
possessed  by  another." 

The  intent  of  the  above-quoted  section  of 
the  Revised  Statutes  was  held  by  the  Supreme 
Court  in  its  decision  in  the  case  of  the  Flag- 
staff Silver  Mining  Company  of  Utah  v.  Helen 
Tacbet,  Copp's  Land  Owner,  June,  1879,  page 
42,  to  be  as  follows : 

"  That  mining  locations  on  lodes  or  veins 
shall  be  made  thereon  lengthwise,  in  the  gen- 
eral direction  of  such  veins  or  lodes  on  the 
surface  of  the  earth  where  they  are  discover- 
able, and  that  the  end  lines  are  to  cross  the 
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lode  and  extend  vertically  downward,  and 
that  the  right  to  follow  the  dip  outside  the^ 
side  lines  is  ^ased  upon  the  hypothesis  that 
the  direction  of  those  lines  corresponds  sub- 
stantially with  the  course  of  the  vein  or  lode 
at  its  apex  on  or  near  the  surface."    . 

**  It  was  not  the  intent  of  the  law  to  allow 
a  person  to  make  his  location  crosswise  of  a 
vein  so  that  the  side  lines  shall  cross  it,  and 
thereby  give  hira  the  right  to  follow  the  strike 
of  the  vein  outside  his  side  lines,  that  would 
subvert  the  whole  system  sought  to  be  estab- 
lished by  the  law. 

''  As  the  law  stands  we  think  that  the  right 
to  follow  the  dip  of  the  vein  is  bounded  by  the 
end  lines  of  the  claim  properly  so  called, 
whicli  lines  are  those  which  are  crosswise  of 
the  general  course  of  the  vein  on  the  surface. 
The  Spanish  mining  law  confined  the  owner 
of  a  mine  to  perpendicular  lines  on  every  side, 
but  gave  greater  or  less  width  according  to 
the  dip  of  the  vein,  but  our  laws  have  endeav- 
ored to  establish  a  rule,  by  which  each  claim 
shall  be  so  many  feet  of  the  vein  lengthwise 
of  its  course,  to  a^ay  depth  below  the  surface, 
although  laterally  its  inclination  may  carry  it 
ever  so  far  from  a  perpendicular'^  Such  a 
location  as  the  one  shown  in  survey  No.  709 
was  evidently  never  contemplated  by  the  law 
as  above  quoted,  which  clearly  means  that 
the  claim  must  be  contained  between  paral- 
lel end  lines  indefinitely  extended,  for  the 
right  of  possession  to  the  outside  parts  of 
such  veins  or  ledges,  as  may  extend  in  their 
downward  course  outside  the  vertical  side  lines 
of  the  surface  location  is  based  upon  the  sup- 
position that  such  right  of  possession  is  Urn- 
ited  and  confined  by  the  vertical  planes  drawn 
downward  through  the  parallel  end  lines  of  the 
surface  location  extended  indefinitely.  *    *    * 

Attention  is  called  in  your  letter  to  red 
lines  drawn  through  the  middle  of  each  of  the 
surveys,  Nos.  462  and  709,  marked  "  center 
of  vein,"  and  the  deputy  says :  **  The  discov- 
ery shaft  is  found  in  the  former  to  be  about 
95  feet  southerly  from  the  center  of  the  vein, 
and  the  center  of  the  vein  is  in  the  middle  be- 
tween the  side  lines  of  said  survey,  and  that 
the  red  lines  indicate  the  center  of  the  lode." 

In  the  very  nature  of  the  thing  a  lode  or 
vein,  in  its  unworked  and  undeveloped  stage 
cannot  be  known  and  surveyed  so  as  to  plat 
it  and  make  a  diagram  of  it. 

No  developments  or  workings  are  shown 
upon  the  lines  indicated  in  the  tracings  as  the 
center  lines  of  the  veins,  although  in  both  in- 
stances shafts  are  shown  at  a  considerable 
distance  therefrom. 

Particularly  is  this  the  case  with  survey 
No.  462. 


In  neither  case  are  any  workings  indicated 
or  proof  oflfered  to  show  that  the  lodes  or 
veins  make  the  extraordinary  departui'fes  from 
a  straight  course  shown  upon  the  tracings,  a 
line  is  simply  drawn  through  the  center  of  tlie 
claim  and  called  the  **  center  of  the  vein." 

This  assumption  that  the  middle  of  the  vein 
is  in  an  unexplored  position  is  unwarrantable. 
The  middle  of  the  vein  must  be  ascertained 
by  actual  exploration  and  development,  or  the 
discovery  shaft  must,  for  executive  purposes, 
be  taken  as  the  middle  of  the  vein,  and  the 
lateral  measurements  made  therefrom. 

Concerning  the  diagrams  forwarded  by  you, 
and  not  hereinbefore  specifically  explained,  I 
may  best  remark  that  the  statute  contemplates 
a  lode  location  to  be  substantially  a  parallelo- 
gram ;  and  that  the  several  calls  of  the  stat- 
ute, the  grant  of  right,  the  limitation  of  rights, 
and  the  theory  of  the  law,  all  point  to  this 
conclusion. 

I  do  not  intend  to  be  understood  as  con- 
struing the  law  as  requiring  a  perfect  paral- 
lelogram, but  it  must  not  vary  lai^ely  from 
that  figure,  for  such  material  variance  involves 
conditions  which  in  a  greater  or  less  degree, 
according  to  circumstances  which  at  the  date 
of  location,  and  patent  even,  are  most  fre- 
quently unknown  quantities,  conflict  with  the 
theory  of  the  law,  render  uncertain  the  prop- 
erty rights  of  adjoining  owners  or  owners  in 
the  vicinity,  and  in  a  patent  which  should 
convey  the  property  in  that  form  which  will 
at  least  render  an  application  of  the  law  to  its 
subsequent  use  possible,  result  in  rich  and 
apt  material  for  litigation. 

A  portion  of  a  side  line  cannot  properly  be 
made  an  end  line.  Lodes  and  veins  do  not 
separately  run  in  the  tortuous  manner  repre- 
sented in  the  diagrams  of  survevs  Nos.  462, 
709  and  212. 

If  the  topography  of  the  country  does  not 
permit  the  claimant  to  take  under  the  law  all 
he  claims,  yet  he  must  abide  by  the  law. 

The  law  contemplates  that  he  shall  make 
his  location  on  one  vein^  and  while  certain 
rights  attach  to  other  veins  whose  top  or  apex 
is  found  within  his  surface  boundaries,  yet 
but  one  vein  can  be  made  the  basis  of  his  lo- 
cation. 

It  is  from  the  middle  of  that  vein  that  his 
lateral  measurements  must  be  made.  The 
surveys  Nos.  462,  709  and  212  indicate  the 
probability  that  they  were  made  with  the  in- 
tent  to  embrace  therein  different  and  distinct 
lodes.  An  examination  of  the  attached  plat 
of  the  Jay  Lode,  lot  No.  169,  Boneda  county, 
Colorado,  indicates  the  ease  with  which  sur- 
veys, such  as  you  submit,  could  include  sev- 
eral separate  and  distinct  veins,  and  as  a 
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geological  proposition  it  is  extremely  improb- 
able that  the  survey  you  forward  can  be  de- 
fended. 

I  cannot  authorize  their  approval  in  their 
present  form,  and  before  giving  them  your 
approval,  you  will  require  such  modification 
as  will  bring  them  within  the  proper  form  as 
above  indicated. 

Very  respectfully, 
J.  A.  Williamson, 

Commissioner. 


SIhit  (Jourts. 


Mat  17.  1880. 

Tbe  applications  of  Robert  M.  McElee  ;and  Solomon  E. 
Faance,  students,  for  admission  to  the  bar  were  referred 
to  the  committee  on  examination. 

MUler  v.  Hopkins.  Opinion  by  Justice  Ooz.  Papment 
of  a  Judgment  exiinfcnlshes  it  absolutely. 

Jackson  v.  DaTis.  Decree  below  modifled.  Opinion  by 
Jostice  Ooz. 

Daris  Sewinc:  Machine  t.  RothweU.  Opinion  by  Justice 
Wylie.    Notice  to  guarantor  essential     Judgment  affirm«M]. 

united  States  t.  Jordan.  Affirmed.  Opinion  by  Justice 
Wylie. 

united  States  t.  Babblngton.  Affirmed.  Opinion  by  Jus- 
tiee  Wylie 

Mat  18.  1880.   % 

District  of  Columbia  y.  Cooper.  Heard  in  General  Term 
in  tbe  first  instance.  Certiorari  quashed,  and  cause  re- 
manded. The  Commissioners  of  the  District  of  Columbia 
liaTC  power  to  issue  licences  to  produce  dealers,  it  being  a 
matter  of  municipal  regulation. 

May  21, 1880. 

The  applications  of  John  H.  Hiokoz,  Jr  ,  and  Amasa  C. 
Paul,  stadenu.  for  admission  to  the  bar,  were  referred  to 
tbe  committee  on  examination. 

CmCIJIT  €)OVBT.—Mmm  Aribnr  aad  Cox,  J  J. 
If«w  finlta  At  ItfAw. 

May  12.  1880. 

21911.  Geo.  Mattlngly,  for  use  of  John  Hlu.  B.  H.  Warner 
and  James  S.  Edwards,  assignees,  y.  Samuel  A.  Peugh. 
Note,  $M03.83.    PUfs  atty.  Edwards  k  Barnard. 

21912.  James  H.  McGill  v.  James  A.  Hoffman.  Account. 
$300,00.    PUTS  atty^  Thomas  Wilson. 

21918.  Charles  E.  Premiss,  Trustee  under  the  will  of 
Jennie  L.  Wall,  deceased,  T.Wm.  W.  Lesh  and  Elizabeth 
H.  Lesh.    Note,  $686.33     Flffs  atty,  R.  D.  Mnssey. 

May  is.  1880. 

21914.  Ivory  G.  KlmbaU  r.  Wm.  F.  Sliney.  Notes,  $218.20 
Plffs  atty,  I.  Kimball.  Jr. 

21916.  Ellen  Scanlan  v.  James  Douglass.  Appeal.  Def  to 
atty,S.C.  MUls. 

May  14.  1860. 

21916.  Stephen  W.  Jessup,  Aaron  Raymond  and  Augustas 
Raymond,  trading  as  Jessup  k  Co.  v.  wm.  Wall.  Account 
$94«     Plffk  atty.  J.  J.  Johnson. 

21917  Doreatha  Repetti  ▼.  Anadale  B.  Dennis.  Judgment 
of  A.  C.  Richards,  J.  P.,  $60. 

May  16, 1880. 

21918.  Frank  Libbey  v.  Jeremiah  Costello.  Judgment 
of  Justice  H  A.  Hall,  $72.36. 

21910  Hugh  J.  Fegan  v.  Thomas  R.  Riley.  Judgment  of 
JnsUce  H.  A.  Hall.  $96  83.    Plffs  atty,  L.  G.  Hine. 

219S0.  Margaret  B.  Chase  t.  Thomas  Irwin.  Appeal. 
Defto  atty,  P.  J.  Donahue 

21921.  Emma  E.  FIske  et  al.  Y.John  G.  Bigelow  et  al. 
Bond.  $2600.    PlfllB  atty,  O.  D.  Barret. 

May  17, 1880. 

21922.  Rob't  H.  Graham  y  Benjamin  Cooler.  Judgment 
of  Justice  A.  O.  Richards,  $81  18.  Flffs  att*y.  L.  C.  William- 
son. 

81928.  Noah  Walktr  k  Co.  t.  Letitia  Higgins.  Account, 
$62.06.    Plffs  att*y,Wm  John  MlUer. 

May  18, 1880. 

21914.  The  Ames  Manufacturing  Co.  r.  Wm.  T.  Arrick. 
Aoc't,  $617.26.    Plffs  atty,  S.  R.  Bond. 

21936.  Sarah  £.  Acker  et  al . ,  executors  of  Nicholas  Acker, 
deceased,  v.  Henry  Birch.  Guarantee,  $100.  Plffs  attys, 
Gordon  k  Gordon. 


May  19. 1880. 
21926.  Ward  H.  Lamon  y.  Monroe  Sanlsbnry.    Aoc't,  $760. 
PUTS  attys.  Shellabarger  k  Wilson  and  W.T.  8.  Curtis. 


IM  R4IVITT.— KAvner,  Jnaile*. 

Nmw  Salts. 

May  16. 1880. 

7279.  John  S.  Baldwin,  use  of  Baldwin  k  Wright  v.  The 
Grahamlte  and  Trinidad  Asphalt  Payement  Co.  et  al. 
Com.  sols  ,  Ross  k  Dean. 

Mat  17.  1880. 

7280.  Frederick  Bates  t.  District  of  Columbia.  Injunc- 
tion.   Com  sols.,  Elliot  k  Robinson. 

7281.  Samuel  M.  Plumley  v.  Benedict  Milbum  et  al.    To 
substitute  trustee.    Com.  sol.,  W.  Preston  Wlllameon. 
C7282.  Wm.  H.  Tenney  r.  The  Che^utpeake  k  Ohio  Canal 

ompany.    Injunction.    Com.  sol.,  W.  D.  Dayidge. 

7283.  A .  Ross  Ray  t.  The  Chesapeake  It  Ohio  Canal  Com- 
pany.   Injunction.    Com.  sol.;  W.  D  Davidge. 

May  18, 1880. 

7284.  National  Metropolitan  Bank  t.  Horace  Boughton  et 
al.  To  enforce  a  sale  of  real  estate.  Com.  sol.,  John  N. 
Olirer. 

May  20, 1880. 
7886.  John  M.  Belt  r.  Osceola  Green  et  al.    To  substitute 
trustee.    Com.  sol.,  R.  Ross  Perry. 


PROBATE  GOVIIT~Havti«r,  J. 

May  14. 1880. 

Will  of  Adam  Fay  filed,  proren,  and  admitted  to  probate ; 
letters.issued  to  Katherina  Fey ;  bond,  $200 

Estate  of  Wm.H.  Clarke;  letters  of  administration  is- 
sued to  Mary  Clarke  :  bond,  $900. 

Estate  of  John  C.  Wilson ;  order  of  sale  issued. 

Estate  of  Jacob  Schiech ;  order  of  sale  issued. 

Estate  of  John  M.  May;  citation  against  executrix. 

Estate  of  George  Hilton ;  letters  of  administration  issued 
to  George  W  Cissel. 

Estate  of  Joseph  Ross ;  inTentory  returned. 

Estate  of  H.  L.  Kinney;  petition  of  R  I.  Bnrchett  for 
letters  of  administration  filed 

Estate  of  Lewis  W.  Wright ;  inventory  returned. 

Will  of  Peter  Hannay  filed  ;  petition  of  Sarah  Hannay 
for  letters. 

Estate  of  Patrick  H.  McCabe;  petition  of  James  M. 
Lyddy  for  letters  filed. 

Estate  of  Carlos  Butterfleld:  rule  on  Mary  A.  Butter- 
field. 

Will  of  Samuel  P.  Helntzelman.  U.  S.  A.,  filed. 

Will  of  Caroline  A.  Hyatt  partially  proven,  and  cause 
continued. 

May  81, 1880 

Estate  of  Elizabeth  E.  Brown  ;  will  admitted  to  probate. 

Estate  of  W.  Hemphill  Jones;  will  admitted  to  probate, 
and  letters  testamentary  issued  to  Anna  M.  T.  Jones  ;  bond, 
$60,000. 

Estate  of  Casper  Ofenstein ;  petition  of  Barbara  Ofen- 
stein  for  letters  of  administration  ffled. 

Estate  of  Mary  F.  A.  Torrey;  A  A.  Brooke  and  T.  A. 
Lambert  apDOlnted  collectors ;  bond.  $7,000. 

Estate  of  James  Barrett;  will  admitted  to  probate.* 

Estate  of  John  Haihaway  ;  Elisabeth  S.  Fox  appointed 
guardian  to  Ida  M.  Hathaway. 

Estate  of  Caroline  A.  Hyatt;  will  admitted  to  brobate. 

Estate  of  Catherine  Windsor ;  letters  Issued  to  John  R. 
Johnson  :  bond,  $1,200. 

In  re  William  Liliey ;  rule  dismissed,  and  gaardian  or- 
dered to  settle  his  acoonnto. 


Legal  Notices. 


IN  THE  SUPREME  COURT  OF   THE  DISTRICT  OF 
Columbia, 
GlOROK  Trubsdbll  )  ^ 

T.  (No.  4827.     Equity. 

WlLLUM  G.  PhIUJPS  BT  AL.  ) 

James  S  Edwards  and  Philip  F.  Larner.  trustees  herein, 
having  reported  a  sale  of  lot  56  in  Callan*s  subdivison  of 
square  829,  in  Washington  citv,  in  the  District  of  Colum- 
bia, to  Andrew  J  Donaldson,  for  $400. 

It  is  this  21st  day  of  May  A.  D.  1880.  ordered  that  said 
sale  be  confirmed  unless  good  cause  to  the  contrary  be 
shown  on  or  before  the  21st  day  of  June,  A.  L>.  1880; 
Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week,  for  three  successive 
weeks,  before  said  day. 

A.  B.  HAGNER,  Justice. 

True  copy.        Test:  21-S  R.  J.  Mkios,  Clerk. 

EDWAmDS  k  Babnabd,  Solicitors. 
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THIS  IS  TO  GIVE  NOTICE, 
That  the  tab«criber.  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Conrt  of  tho  Dislrict  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  of  Adminlsiratlon  on  the  peronal  estate  of  George 
Hilton.  late  of  District  of  the  Columbia,  deceased. 

All  persons  having  claims  against  the  paid  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  befure  the  14 ih  day  of  May 
next:  thej  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Oiven  under  mj  hand  this  Uth  day  of  May,  1880. 

QEORGE  W.  CISSEL. 


Wu.  JoHif  MiLLKR,  Solicitor. 


21-8 

THIS  IS  TO  OIVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  hath  obtained 
firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Let- 
ters of  Administration  on  the  personal  estate  of  Edward 
W.  Latimer,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  3Uth  day  of 
April  next;  they  may  otherwise  by  law  be  excluded 
ft-om  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  SOth  day  of  April,  18S0. 

21-8 C.  M.  N.  LATIMER. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT    OF 
Columbia,  the  20th  day  of  May.  1880. 

SA.MUBL    M.  PLUMLBY  ) 

V.  {    No.  7281.     Equ.ity  Doc  20. 

BbVBOICT  MiLBURN  ST  AL.      ) 

On  motion  of  the  plaintiff,  by  Mr.  W.  Preston  Williamson, 
his  solicitor,  it  is  ordered  that  tha.  defendant,  Thomas  J. 
Logan,  trustee,  cause  his  appearance  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  forty  days  after  this 
day :  otherwise  the  cause  will  be  proceeded  with  a«^in 
case  of  default. 

By  the  Court.  A.  B.  HAGNER,  Justice,  &c. 

True  copy.    Test:       21-8  R.  J.  Mbigs,  Clerk,  etc. 

W.  PRBSTON  Willi AMSOX.  Solicitor. 


L.      ) 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
'  Sarah  A.  Brbrbton 

V.  {No.  M17.    Eq.  Doc.,  19 

JAS.   I.  BRBRKTO  t  BT  AL. 

The  publication  of  the  order  nisi,  confirming  the  trustee's 
sale  in  ibis  cause,  having  been  Inadvertently  omitted :  it  is 
by  the  court,  this  19th  day  of  May,  A.  D.  18S0 ;  ordered  that 
the  sale  of  real  estate  in  the  proceedings  mentioned  be  rati- 
fied and  confirmed,  unlesb  cause  to  the  contrary  thereof  be 
shown  on  or  before  the  19th  day  of  June  next :  Provided  a 
copy  of  this  order  be  published  in  the  Washington  Law  Re- 
porter, once  a  week  for  three  successive  weeks  before 
said  day.  The  report  stales  the  amount  of  the  sale  to  be 
||2<S800. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

A  true  copy.    Test :  21-3  R.  J.  Mbios,  Clerk. 

IN  THE  SUPREME  c'OURT~6FTUE~TrisfillCT  OF 
^  Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    May  14. 1S8U. 

in  the  matter  of  the  Estate  of  Henry  L.  Kinney. 

Application  for  letters  of  administration  on  the  estate  of 
Henry  L.  Kinney,  of  Corpus  ChrlstI,  Texas,  has  this  day 
been  made  by  Richard  T.  Birchett. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  lith  day  of  June  next,  at  11 
oclock  a,  m.,  to  show  cause  why  letters  of  Administration 
on  the  estate  of  the  said  deceased  should  not  issue  nn  prayed 
Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks,  lu  the  Washington  Law  Reporter,  previous 
to  the  said  day. 

20^»       Test:  A.  WEBSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE   DISTRICT  OF 
ColumWa, 
Mary  Mao  Danibl  bt  al.  ) 

vs.  \    No.  6896,    Eq.  Doc.  18. 

Jambs  W.  Mac  Danmibl.  ) 

It  is  this  18th  day  of  May  ISSO.  ordered  that  the  sale  made 
by  James  H.  Taylor,  trustee  in  this  cause,  on  the  3rd  day 
or  May  1880,  of  Lot  numbered  forty-seven  (47).  in  subdivision 
of  reservation  number  ten  (ifl),  be  and  the  same  hereby  is 
ratified  and  confirmed  unless  cause  to  the  contrary  be 
^hown.  on  or  before  the  13th  day  of  June  1880.  Provided,  a 
copy  of  this  order  be  published  in  the  Washington  Law  Re- 
porter once  in  each  of  three  successive  weeks  before  ^aid 
13th  day  of  June,  1880. 

The  report  states  the  total  proceeds  of  sales  to  be  $870. 

20-S  A.  B.  HAGNER.  Ass.  Justice. 
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TN  THE  SUPREME  COURT  OF  THE  DISTRIOT  OP 
1  Columbia,  holding  a  Special  Term  fbr  Orphans*  Oonri 
Business.    May  7,  1880. 

In  the  matter  of  the  Will  of  Henry  Rochai. 

Application  for  probate  of  the  will  and  for  Letters  Tes- 
tamentary on  the  Estate  of  Henry  Rochat,  of  the  District 
of  (.:oIumbia,  has  this  day  been  made  by  Patrick  A.  Byrne. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  coui  t  on  Friday,  the  4th  day  of  June,  next,  at  *11 
o'clock  a.  m.,  to  »how  cause  why  the  Will  sbovld  aot  be 
proved  and  Letters  Testamentary  on  the  estateof  the  said 
deceased  shonld  not  issue  as  prayed.  Provided,  a  copy  of 
this  order  be  published  once  a  week  for  three  weeks,  la 
the  Washington  Law  Reporter,  previous  to  the  said  day. 

Test:  A    WEBSTER.  RegUter  of  WUU. 

B.  T.  Hanlbt.  Solicitor.  !»-• 

IN  THE  SUPREME  COURT  OF  THE  DISTRIOT  OF 
COLUMBIA. 
Jambs  S.  Edwards       ) 

V.  [No.  71tS.    Equity. 

Jacob   D.  Fauncb  bt  al.  ) 

Job  Barnard,  trustee  herein,  having  repented  a  sale  of 
lot  4.  square  413,  in  the  city  of  Washington,  in.  the  Distrlet 
of  Columbia,  to  John  H.  De  Atley,  for  fl210. 

It  is.  this  18th  day  of  May,  1880,  ordered  that  said  sale  be 
confirmed,  unless  good  cause  to  the  contrary  be  shown  on 
or  before  the  1 8th  day  of  June,  1880 ;  Provided  a  copy  of  tbls 
order  be  published  in  the  Washington  Law  Reporter  for 
three  successive  weeks  before  said  aay. 
By  the  Court:  MAC  ARTHUR.  JosUce. 

A  true  copy.         Test :  R.  J.  Maios.  Clerk. 

21-3  Edwards  It  Barnard.  Solicitors. 


I 


N  THE  SUPREME  COURT  OF  THE  DISTRIOT  OF 
COLUMBIA,  holding  a  Special  Term  for  OrfdiaAs' 
Court  Business.    May  21st,  1880. 

In  the  case  of  Richard  R.  Crawford,  ezecntor  of  John 
Sullivan,  deceased,  the  executor  aforesaid  has.  with 
the  approval  of  the  Court,  appointed  Friday,  the  18th 
day  of  June.  A.  D.  1880,  at  11  o'clock  a.  m.  for  making 
payment  and  distrlbntlou  under  the  Court's  directioa 
and  control;  when  and  where  all  creditors  and  persons, 
entitled  to  distributive  shares  or  a  residue,  are  here- 
by notified,  to  attend  in  person,  or  by  agent  or  attor- 
ney duly  authorised,  with  their  claims  against  the  ee- 
tate  properly  vouched ;  otherwise  the  executor  will  take 
the  benefit  of  the  law  against  them  :  Provided,  a  copy 
of  this  order  be  published  once  a  week  for  three  weeks  in  the 
Washington  Law  Reporter  previous  to  the  said  day. 

21-3  Test:  A.  WEBSTER.  Register  of  Wills, 


IN  THE  SUPREBIE  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Business.  May  21. 1880. 
In  the  case  of  John  .1.  Halsted.  executor  of  Catherine 
E.  Smith,  deceased,  the  executor,  aforesaid  has.  with 
the  approval  of  the  Court,  appointed  Friday,  the  18th 
day  of  June,  A.  D.  1S60.  at  11  o'clock  a.  m.  for  ma- 
king payment  and  distribution  under  the  Oonrt*s  di- 
rection and  control ;  wheu  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorised,  with  their  claims  against  the  estate  prop- 
eily  vouched;  otherwise  the  executor  will  take  the  benelit 
of  the  law  against  them :  Pro  /ided  a  copy  of  this  or- 
der be  published  once  a  week,  for  three  weeks,  in  the  Wash- 
ington Law  Reporter,  previous  to  the  said  day. 
ai-.s*  Test :      A.  WEBSTER.  Register  of  WUte. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  silting  in  Equity,  May  17,  1880. 
Tub  Fukbdman's  Savings  and  Tuust) 
COMPANY.  AND  Thomas  H.Talbott,  I  jj^yj^y     ^^    ^^ 

CnARLKs  H.  Holdbn  bt  al.         J 

Fillmore  Beall,  trustee,  In  this-  cause,  having  reported 
that  he  has  made  sale  of  the  real  estate  described  in  tne 
proceedings  in  this  cause,  m  compliance  with  the  decree  of 
this  court:  It  is^  this  I7ih  day  of  May,  A.  D.  18S0.  ordered 
that  the  said  sale  be  ratified  and  confirmed,  unless  cause  to 
the  contrary  thereof  be  shown  on  or  before  the  17th  day  of 
June,  A.  D.  1880  :  Provided  a  copy  of  this  order  be  published 
in  the  Washington  Law  Reporter  once  a  week  for  three  sac- 
cesbive  weeks  prior  to  said  17th  day  of  June.  1880.  The  re- 
port states  the  amount  of  sales  to  be  $6,000. 

By  the  Court:  A.  B.  HAQNER,  Jostice,  he. 

Traecopy.    Test:  21-8       R.  J.  Mbios,  Olerk.  4e. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Colambia.    In  Eqnity,  the  6th  day  of  May  A  D.  1880. 
MoXjauouux  it  al) 

V.  \    No   6887. 

McLiAUOHLIN  BT  AL.  J 

P.  J.  Donahue  and  Neal  T  Murray,  tmtteee  in  this  eanee 
haTing  reported  that  they  haTe  sold  lot  nombered  twenty 
(90),  In  Square  numbered  flfty^one  (61),  in  the  City  of  Waah- 
incton,  to  John  Reid.  at  ten  cents  per  foot,  being  an  aggregate 
of  $M7.78.  said  sale  being  made  clear  of  taxes  it  is  by  the 
Court  this  6th  day  of  May  A.  p.  1880,  ordered  that  the  sale  be 
anally  ratified  and  conflnned  on  the  Sd  day  of  June,  A.  D. 
1880.  unless  good  cause  to  the  contrary  be  shown  prepious 
to  that  date.  Prorided,  a  copy  of  this  order  be  published 
once  a  week  for  three  suocessiYS  weeks  in  the  Washington 
Law  Reporter,  prerious  to  said  date. 

By  the  Court.  D.  K.  CARTTER,  Cbief  Justice. 

True  copy.    Test :    R.  J.  Mnios,  Clerk,  ke,  18-8 


rf  THE  SUPREME  COURT  OF  THE  DISTRICJT  OF 
Columbia,  holding  a  Special  Term  for  Orphan^s  Court 
Business.    May  7, 1880. 

In  the  matter  of  the  Will  of  Maria  J.  Elliott. 

Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentary on  the  estate  of  Maria  J.  Elliott,  of  the  District 
of  Columbia,  has  this  day  been  made  by  William  M.  Mew. 

All  persons  interested  arehereby  notified  to  appear  in  this 
court  on  Friday,  the  4th  day  of  June  next,  at  11  o'clock  a.  m., 
to  show  cause  why  the  Will  should  not  be  proTcd  and  Let- 
ters Testamentary  on  the  estate  of  the  said  deceased  should 
not  issue  as  prayed.  ProTided,  a  copy  of  this  order  be 
published  once  a  week  for  three  weeks,  in  the  Washington 
Law  Reporter,  prerious  to  the  said  day. 

Test:  18-8*  A.  WEBSTER,  RegUter of  WUls. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Business.    May  7, 1880. 
In  the  matter  of  the  Will  of  Jonathan  Homer  Lane. 
Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentary on  the  estate  of  Jonathan  Homer  Lane,  of  the 
District  01  Columbia,  has  this  day  been  made  by  James  J. 
Clark. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  4th  day  of  June  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  Will  should  not  be  proTcd 
and  Letters  Testameptary  on  the  estate  of  the  said  deceased 
should  not  issue  as  prayed.  Provided,  a  copy  of  this  order 
be  published  once  a  week  for  three  weeks,  in  the  Washr 
In^tonLaw  Reporter,  previous  to  the  said  day. 

Tost:       1»-S»  A.  WEBSTER,  Register  of  Wills. 


CHANCERY  SALE  OF  VERY  DESIRABLE  BUILD- 
ING, LOTS  IN  THE  NORTHWESTERN  SECTION 
OF  THE  CITY  FRONTING  ON  P  AND  81st  STREETS 
NEAR  "DUPONT  CIRCLE." 
By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Colombia,  passed  on  the  8th  day  of  February,  1879. 
in  .Equity  cause  No   6600,  Doc.  17,  I  will  sell  on  Tuesday, 
June  1st,  1880,  at  6:30  o'clock  p.  m.,  on  the  premises,  the 
following  property : 

Lot  five,  in  Sauare  96.  on  the  northeast  torner  of  2l8t 
and  P  Streets,  N.  W.,  and  containing  10,042  square  feet  of 
ground ;  this  lot  will  be  subdivided  if  desired. 

Immediately  after.  Lots  41,  42,  43  and  44  in  Square  96, 
aggregating  7987)4  square  feet  of  ground  on  P  Street,  be- 
tween SOth  and  218 1  streets,  northwest. 

Terms  as  prescribed  by  the  decree  are :— One  third  cash, 
and  the  residue  in  three  equal  payments  at  six,  twelve  and 
eighteen  months  from  dav  of  sale,  and  secured  by  deed  of 
trust  on  the  property  sold,  with  notes  bearing  interest  at 
six  per  cent  per  annum  until  paid,  all  conyeyandng  at  pur- 
chaser's cost ;  a  deposit  of  $60  will  be  required  on  each  lot 
at  the  time  of  sale. 

THOS.  J.  LUTTRELL.  Trustee. 

Fitch.  Fox  k  Brown,  Real  Estate  Brokers. 

B  H.  Warkbr,  Auctioneer.  19-8 


THIS  IS  TO  OrVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  has  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing .-i  Special  Term  for  jOrphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Joseph  Ross, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscril>er.  at  or  before  the  7  th  dav  of 
May|  next ;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Oiven  under  my  hand  this  7th  day  of  May,  1880. 

19^  MBS.  KATE  ROSS. 


Legal  Notices. 


r us  IS  TO  GIVE  NOTICE. 
That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  James 
M.  Torbert,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
nereby  warned  to  exhibit  the  same,  with  the  voachers 
thereof,  to  the  subscribers  at  or  before  the  30th  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate.  ^ 
Qiven  under  our  hands  this  SOth  day  of  ApriL  1880. 

SUSAN  TORBERT, 
19-S JAMES  M.  TORBERT,  Jr. 


rnnis  is  to  oive  notice, 

\_  That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Maria  Wellington 
Stewart,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  ar* 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  ther«» 
of,  to  the  subscriber,  at  or  before  the  SOth  day  of  April 
next;  they  may  otherwise  bylaw  be  excluded  from  all 
benefit  of  the  said  estate. 

Oiven  under  my  hand  this  SOth  day  of  April,  1880. 

FRANCIS  UPSHER,  Executor. 

R.  D.  MusssY,  Solicitor.  19-8 


IN  THE  SUPREBiE  COURT  OF  THE  DISTRICT  OP 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business.    May  7, 1880. 

In  the  matter  of  the  Estate  of  Louis  F.  Bellefentlle. 

Application  for  Letters  of  Administration  on  the  estate 
of  Louis  Forget  tBellefenille,  of  the  District  of  Columbia, 
has  this  day  t>een  made  by  Jacob  Karr. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday  the  4th  day  of  June  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  {this  order  be  published  once  a  week 
for  three  weeks,  in  the  Washington  Law  Reporter,  pre- 
vious to  the  said  day. 

Test:  19-8  A.  WEBSTER,  Register  of  Wills. 


EN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

Louisa  Schlbobl    ) 

V.  \    No.  8420.    Equity. 

John  Schlkgbl  bt  al.  ) 

It  is  this  8th  day  of  May,  A.  D.  1880,  ordered  that  the  sale 
made  by  Louisa  Schlegel.  executrix,  and  trustee  is  this 
cause,  on  the  SOth  day  of  April  last,  of  part  of  lot  No.  19 
in  square  No.  447,  be  and  the  same  hereby  is  ratified  and 
confirmed,  unless  cause  to  the  contrary  be  shown  on  or  be* 
fore  the  8tb  day  of  June  next :  Provided  a  copy  of  this  or- 
der be  published  in  the  Washington  Law  Reporter  three 
times  prior  to  said  day.  'I  he  report  states  the  total  pro- 
ceeds of  sale  to  be  $2,000 

By  the  Court.  D.  K.  CARTTBR.  Ch.  Justice. 

A  true  copy.        Test:  19-S        R.  J.  MBios.Clerk. 


CHANCERY  SALE  OF  VALUABLE  BUSINESS  PROP- 
PERTY  SITUATE  NO.   815  PENNA.   AVE.    N.  W.- 
AND  BEING  A  THREE-STORY  BRICK   DWELL. 
ING  WITH  STORE. 
By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  on  the  6th  day  of  May,  A.  D.  1880. 
in  equity  cause  No.  68S9,  docket  17.  wherein  Emma  Mvers  is 
complainant,  and  Charles  F.  Myeis  et  11 1,  defendants,  we 
shall  sell  at  public  auction,  in  fh>nt  of  the  premises,  on 
THURSDAY,  ihe  Sd  day  of  June,  A.  D.  1880.  at  6  o'clock  p. 
m.,  the  following  described  real  estate,  situate  in  the  city 
of  Washington,  D.  C,  and  being  all  of  lot  numl>ered  five  (6), 
reservation  numbered  ten  (10),  together  with  the  improve- 
menu  thereon,  consisting  of  a  three-story  brick  dwelling 
with  store. 

Terms :  $2,600  in  cash ;  balance  in  four  equal  instalments, 
in  six.  twelve,  eighteen  and  twenty-four  months,  evidenced 
by  the  promissory  notes  of  the  purchaser,  bearing  interes*. 
at  the  rate  of  seven  percent,  per  annum,  secured  by  deed 
of  trust  on  the  property  sold;  $200  deposit.  All  convey- 
ancing and  recording  at  purchaser*  scost.  If  the  terms  of 
sale  are  not  complied  with  in  seven  days,  the  Truste(*s  re- 
serve the  right  to  re-sell  the  properly  at  the  risk  and  cost 
of  the  defaulting  purchaser  or  purchasers  after  ten  days' 
previous  advertisement. 

LUTHER  H.  PIKE,  •     1 

No.  60S  D  street  n.  w.     f  »v«-»-«- 
SIDNEY  T.  THOMAS.  f  Tru«teea. 

No.  468  D  street  n.w.     J 
B.  H.  WARNER,  Anot.  19-4 
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■pANKUUPTCY  NOTICE. 

To  all  the  creditors  of  L    S.  CHAPMAN,  who  may  haTe 
proved  their  claims: 

Yon  are  hereby  notified  to  appear  before  the  Supreme 
Conn  of  the  District  of  Columbia,  sittinfc  in  Bankruptoy,  on 
the  Istdayof  Jnne,  1880,  at  11  o»clock.  a,  m  ,  at  the  of- 
fice of  J.  Sayles  Brown,  refclster,  at  the  City  Hrili,  Wnshinic- 
ton  city,  to  show  cause  why  a  diecharf^e  from  all  hin  debts 
should  not  be  gran  led  to  said  Bankrupt.  You  are  also  noti- 
fied that  the  second  meeting  of  said  Bankrupt's  creditors 
will  be  held  before  the  Register  at  the  same  place,  on  the 
Slst  day  of  May,  1880,  at  11  o'clock  a.  m. 

By  order  of  the  Court :  FRED'K  DOUGLASS. 

U.  S.  Marshal  of  D.C.,  as  Messenger. 

Test :  E.  J.  M«I08,  i  nerk  90-2 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans' Court 

Business.    May  7, 1880. 
In  the  matter  of  the  Will  of  Catharine  Barclay. 
Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentai^  on  the  estate  of  Catharine  Barclay,  of  the  Dis- 
trict of  Columbia,  has  this  day  been  made  by  Harry  C. 
Towers. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  4th  day  of  June  next,  at  11 
o'clock  a.  m..  to  show  cause  why  the  Will  should  not  be 
proved  and  Letters  Testamentary  on  the  estate  of  the  said 
deceased  should  not  Issue  as  prayed.  Provided,  a  copy  of  this 
order  be  published  once  a  week,  for  three  weeks.  In  the 
Washington  Law  Reporter,  previous  to  the  said  day. 

Test:           A.  WEBSTER,  Register  of  Wills. 
J.  N.  Oliver.  Solicitor^ l»-8 


THIS  IS  TO  OITE  NOTICE, 
That  the  subscriber,  of  Washington  City,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Let- 
ters Testamentary  on  the  personal  estate  of  Charles  H 
WaUon,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereot,  to  the  subscriber,  at  or  before  the  23rd  day  of 
April  next;  they  may  otherwise  by  law  be  excluded 
from  all  *>eneflt  of  the  said  estate. 

Given  under  my  hand  this  23rd  day  of  April.  1880. 

18-3  M.  LETITIA  WATSON. 

Chas.  S.  Moouk,  Solicitor 


XN  THE  SUPREME  COURT  OF  THE  DISTRICT  O^' 
Columbia,  holding  a  Special  T*-rm  for  Orphan's  Court 

,   Business.    May  14, 1880. 

In  the  case  of  George  W.  Evans,  Administrator  of  Emilv 
Southwick,  deceased,  the  Administrator  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  11  th 
day  of  June  A.  D.  1880.  at  11  o'clock  a.  m  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol :  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares,  or  a  residue,  are  hereby  notified 
to  attend  In  person  or  by  agent  or  attorney  duly  au- 
thorixed,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  udminislrator  will  take  the  ben- 
efit of  the  law  against  them:  Provided  a  copy  of  this  or- 
der be  published  once  a  week  for  three  weeks  in  the  Was.h- 
ington  I^aw  Reporter  previous  to  the  said  day. 

Shi  Test:  A.  WEBSTER.  Register  of  Wills. 

THIS  IS  TO  OrVE  NOTICE. 
That  the  subscriber,  of  Baltimore.  Mary  hind,  haih  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  OrphansConrtbubiness.Letters 
of  Administration,  on  the  personal  estate  of  Jane  E.  Bailey, 
late  of  the  District  of  Columbia,  deceased. 

AH  persons  liaving  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  16th  day  of 
April  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  Itith  day  of  April,  1880. 
lg.S WILLIAM  L.  BAILEY_ 

IH  THt:  SUPRfcMifi  COURT  OF  THE  DlSTRlUT  OF 
Columbia.    Holding  a  Special  Term  for  Orphans'  Court 
Business.    May  14, 1880. 
In  the  matter  of  the  estatp  of  John  Holly  Van  Antwerp. 
Application  for  Letters  of  Administration  on  the  estate  of 
John  Holly  Van  Antwerp,  of  the  District  of  Columbia,  has 
this  day  been  made  by  Lydia  M.  Kellogg     All  persons  inter- 
ested are  hereby  notified  lo  appear  in  this  court  on  Friday, 
the  4th  dayfif  June  next,  at  11  o'clock  a.  m  .  to  show  cause 
why  Letters  of  Administration  on  the  estate  of  the  said  de- 
ceased should  not  issue  as  prayed.    Provided,  a  copy  of  this 
order  be  published  once  a  week,  for  three  week*,  in  the 
Washington  Law  Reporter,  previous  to  the  said  day. 

Test :  A.  WEBSTER.  Register  of  Wills. 
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IN  THE  SUPREME  COURT   OF  THE  DISTRICT  OF 
Columbia  holding  a  Special  Term  for  Orphans*  Gout 
Bnsiness,  May  14,  1880. 
In  the  matter  of  the  Will  of  Peter  Hannaj. 
Application  for  probate  of  the  WUl  and  for  Letters  Tet" 
tamentary  on  the  estate  of  Peter  Hanna    of  the  District 
of  Columbia,  has  this  day  been  made  by  Sarah  B.  Hannay. 
All  persons  interested  are  hereby  notified  to  appear  in  thte 
court  on  Friday,  the  Uth  day  of  Jnne  next,  at  11  o'cloek 
a.  m  ,  to  show  cause  why  the  will  should  not  be  proved  and 
Letters  Testamentary  on  the  estate  of  said  deceased  should 
not  issue  as  prayed     Provided,  a  copy  of  this  order  be  pab- 
lished  once  a  week  for  three  weeks  In  the  Washington  Law 
Reporter  previous  to  the  said  day. 

Test :  A.  WEBSTER.  RegUter  of  WUlA. 

H.  B.  CRiTTBNQBif,  Sollcltor.  flS-t 


■pANKRUPTCY  NOTICE. 

To  all  the  creditors  of  JOHN  W.  WILLIS,  who  may  Iult* 
proved  their  claims : 

You  are  hereby  notified  to  appear  before  the  Snpreme 
Court  of  the  District  of  Columbia,  sitting  In  Bankrnptoy.  oa 
the  28th  day  of  May,  1880.  at  11  o'clock  a.  m.,  at  the  ofllce 
of  J.  Sayles  Brown,  Register,  at  the  City  Hall,  Washington 
City,  to  show  cause  why  a  discharge  from  all  his  debts 
should  not  be  granted  to  said  Bankrupt. 

You  are  also  notified  that  the  second  and  third  meetinga 
of  said  Bankrupt's  creditors  will  be  held  before  the  Regis- 
ter at  the  same  place  on  the  97th  day  of  Btay,  1880.  at 
11  o'clock  a.  m. 

By  order  of  the  Court.  FREDK.  DOUGLASS. 


Test: 


y.  S.  Marshal  of  D.  C.  as  Mess«ng«r, 
R.  J.  MBI08.  Clerk. 


1^ 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Oonri 
Business.    May  14,  1880. 

In  the  matter  of  the  estate  of  Patrick  H.  McCabe 

Application  for  Letters  of  Admin istratitm  on  the  estata 
or  Patrick  H.  McCabe.  of  the  Signal  Service  U.  8.  A.,  has 
this  day  been  made  by  James  M.  Lyddy. 

All  persons  interested  are  hereby  notified  to  appsar  in 
this  court  on  Friday,  the  Uth  day  of  Jnne  next,  at  11 
o'clock  a.  ra.,  to  show  cause  why  Letters  of  AdministratlMt 
on  the  estate  of  the  said  deceased  should  not  issne  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week* 
for  three  weeks  in  the  Washington  Law  Reporter  previons 
to  the  said  day. 

Test :         A.  WEBSTER,  Register  of  Wills. 

JoBN  Amblbr  Smith.  Solicitor.  SD-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Oonri 
Buslnesje.    May  14,  IS80. 

In  the  case  of  Wllhelmina  Walter,  Administratrix  of  John 
Waller,  deceased,  the  Administratrix  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  11th  day  off 
June  A.  D.  1880.  at  11  o'clock  a.  m.  for  making  payment  and 


distribution  under  the  Court's  direction  and  control :  ««»«». 
and  where  all  creditors  and  persons  entitled  to  distribntivs 
shares  or  a  residue,  are  hereby  notified  to  attend  in  person 
ot  by  agent  or  attorney  duly  authorised,  with  their  claims 
against  the  estate  properly  vouched;  otherwise  the  Adroin- 
i!<tratrix  will  take  the  benefit  of  the  law  against  them : 
Provided,  a  copy  of  this  order  be  poblishod  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previons  to 
the  said  day. 
20-3*  Test :  A.  WEBSTER,  Register  of  Wills. 


I 


N  THE  SUPREME  COURT  OF  THE  DISTRICT  OP 
COLUMBIA,  holding  a  Special  Term  for  Orphans* 
Court  Business,  MayJ4.  1880. 

In  the  case  of  Joseph  S.  Smothers,  Exeonior  of  Ellen 
Jones,  deceased,  the  Executor  aforesaid  has.  with  tbs 
approval  of  the  Court,  appointed  Friday,  the  11th  day  of 
June  A.  D  1880,  at  11  o'clock  a.  ro.  for  making  pavmsnt 
and  distribution  under  the  Court's  direction  and  con- 
trol;  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  or  a  residue,  are  hereby  notlflsd 
to  attend  in  person  or  by  agent  or  attorney  duly  an- 
thorlzed.  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Executor  will  take  the  boneflt 
of  the  law  against  them :    Provided,  a  copy  of  this  order  be 

Eublisheil  once  a  week  for  three  weeks  in  the  Washlnctott 
law  Reporter  previons  to  said  day. 
SO-S  Test :         A.  WEBStER.  RegUter  of  Wills. 
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May  31, 1880. 


GEORGE  6.  CORKHILL 
A.  H.  JACKSON       .      - 


Editor 

A880CIA.TB  EDITOB 


Since  the  re-organization  of  the  Courts  of 
the  District  of  Columbia,  March  23,  186S,  to 
March  25,  1880,  there  have  been  over  thirteen 
thousand  cases  disposed  of  in  which  the 
United  States  was  plaintiff.  These  cases  are 
contained  in  thirteen  dockets  of  five  hundred 
pages  eaeh. 
>  In  every  instance  where  the  United  States 
is  plaintifif  the  cause  is  litigated  without  fees, 
but  in  every  instance  where  the  District  of 
Colombia  is  plaintiff  the  fees  are  paid  the 
same  as  required  of  private  litigants ;  and  in 
three-fourths  of  all  the  cases  tried,  the  defend- 
ants are  parties  foreign  to  this  jurisdiction, 
and  often  contractors,  or  agents  and  em- 
ployees of  the  Government,  and  not  infre- 
qnently  Heads  of  Departments,  Members  of 
Congess,  and  officers  of  the  Army  and  Navy. 
The  House  did  an  act  of  justice  on  the  28th 
inst.  in  striking  from  the  Omnibus  bill  the 
clause  proposing  to  tax  our  people  with  one- 
half  of  the  expanses  of  the  Supreme  Court 
of  this  District. 


Thb  Obion  News  (Tenn.)  informs  us  that 
the  following  statute  was  found  on  the  statute 
books  of  Tennessee,  and  put  in  force  recently 
by  the  Attorney-General,  while  selecting  a 
jury  at  that  town.  There  are  localities  where 
jurymen  would  be  difficult  to  find  under  such 
a  law. 

"Section  1.  Be  it  enacted,  etc..  That 
either  party  to  an  action  may  challenge  for 
cause  any  person  presented  as  a  petit  juror  in 
either  civil  or  criminal  proceeding  or  trial 
pending  before  the  courts  of  this  State,  and 
it  shall  be  a  good  cause  for  challenge  by  either 
party  that  such  person,  at  the  time  he  is  so 
presented  is  drunk  or  has  been  drunk  during 
the  term  of  the  court  then  sitting,  or  that  such 
person  is  a  habitual  drunkard,  and' the  court 
shall  inquire  as  to  the  existence  of  either,  or 
of  all  said  causes  of  challenge,  by  the  oath  of 
the  party  or  by  such  other  testimony  as  the 
court  in  its  discretion  may  desire  to  hear  on 
behalf  of  either  party." 


The  Tenth  Gensag, 

The  table  below  exhibits  the  costs  of  taking 
each  of  the  nine  preceding  censuses  of  the 
United  States,  as  well  as  the  relative  increase' 
of  expenditure. 

The  work  of  obtaining,  compiling  and  pub- 
lishing the  full  returns  required  by  the  law 
under  which  the  national  census  is  taken  is 
very  heavy,  and  it  is  doubtful  whether  the 
provisions  of  the  law  of  1878  are  adequate. 
That  law  limits  the  total  cost  to  $3,000,000, 
and  in  a  manner  so  absolute  as  to  enforce  ex- 
treme economy  in  all  the  arrangements.  The 
census  of  1870  cost  $3,396,511,  and  the  fol- 
lowing will  show  the  cost  of  each,  from  1790 
to  the  present  timi : 

COST  OF  THE  CENSUS  OF 

1790  .. .  $44,378— a  pamphlet  of  52  pages. 

1800  .  .  .    66,609— a  pamphlet  of  78  pages. 

1810  .  . .  178,444— a  folio  of  90  pages. 

1820  .  .  .  208,526— a  folfo  of  164  pages. 

1830  . .  .  378,543— a  folio  of  163  pages. 

1840  .  .  .  833,370— three  folios,  of  378, 470  and 
410  pages,  respectively 
and  a  quarto  of  196  pages. 

1850  .  .  1,829,027— one  quarto  and  three  oc- 
tavos. 

1860  .  .  1,922,272 — one  octavo  and  four  quar« 
tos. 

1870  .  .  3,336,511 — two  quartos  and  one  octa- 
vo ;  also,  a  folio  of  charts. 

The  present  Congress  has  appropriated 
$3,000,000  for  taking  the  tenth  census,  where- 
as, on  the  basis  of  former  expenses  and  a  pro- 
portionate increase  in  population  and  re- 
sources, it  will  cost  about  $5,000,000. 


A  Joror  who  insists  iipoi  determinli^;  what  is  pro. 
per  Cross-examiiatioii. 

In  the  Criminal  Court,  on  the  20th  inst , 
Robert  Randolph,  colored,  was  on  trial  charged 
with  committing  a  rape  upon  Kate  Chamber- 
lain, colored. 

Mr.  Smith  was  severe  and  minute  in  seek- 
ing to  elicit  the  facts  of  the  case.  When 
pressing  the  girl  hard  to  obtain  the  information 
he  wanted,  one  of  the  jurors,  Mr.  Theodore 
C.  Ray,  arose  from  his  place  in  the  box  and 
asked  the  court  to  check  the  counsel,  saying 
that  **  this  woman  ought  not  to  be  crucified 
twice."    Mr.  Smith  made  a  sharp  rejoinder. 
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but  the  matter  did  not  pn^ress  further  then 
as  the  court  adjourned.  On  resuming,  the 
trial  went  along  smoothly  until  near  1 1  o'clock, 
when  the  counsel  was  pressing  the  witness  to 
answer  some  very  delicate  questions.  Mr. 
Ray,  the  Juror,  again  arose  and  said  "  that 
the  examination  was  not  conducted  properly, 
the  witness  was  treated  roughly  and  there  was 
not  the  same  delicacy  shown  and  observed  as 
was  shown  in  a  recent  case  in  this  court." 

Mr.  Smith  asked  for  the  discharge  of  the 
juror,  declaring  that  he  was  incompetent  to 
serve  on  the  trial,  and  that  it  was  the  evident 
disposition  of  the  man  to  convict  his  client  in 
advance  of  hearing  the  testimony. 

Mr.  Perry  said  he  had  no^)ower  to  stop  the 
examination,  and  could  not  control  it.  The 
counsel  upon  the  other  side  has  the  privil^e 
to  cross<«xamine  the  witness  in  his  own  way 
under  the  restrictions  of  the  court.  This  in- 
terference is  improper,  and  if  it  shows  any> 
thing,  it  shows  the  determination  of  this  juror 
to  convict  this  man.  While  he  occupied  his 
present  position,  he  should  prosecute  all  alike, 
black  and  white,  rich  and  poor.  Defendants 
in  that  court  should  not  be  convicted  except 
by  due  process  of  law. 

Mr.  Davidson  (foreman  of  the  jury) — ^Your 
honor,  the  jury  would  like  to  be  discharged ; 
we  are  satisfied  that  we  ought  and  want  to  be. 

Mr.  Evans  (a  juror) — I  think  we  should  be. 
We  will  be  in  the  room  all  night  for  nothing. 

Mr.  Ray — I  have  not  made  up  my  mind  as 
to  the  verdict. 

Mr.  Smith — ^No,  I  reckon  not ;  it  don't  look 
so.  Tour  honor,  I  do  not  wish  to  say  any- 
thing against  the  other  eleven  men ;  they  are 
intelligent  and  experienced,  and  I  am  satis- 
fied that  they  will  do  what  is  right.  They 
ought  to  have  justice  done  them. 

Mr.  Falls — Cannot  this  trouble  be  gotten 
over  by  withdrawing  a  juror  and  continuing 
the  case? 

Mr.  Perry — That  cannot  be  done ;  the  trial 
must  go  on.  But  I  do  not  doubt  for  a  moment 
that  his  honor  will,  in  the  case  of  a  conviction 
set  the  verdict  aside  on  account  of  the  ac- 
tion here  to  day. 

The  court— Tes,  the  case  must  go  on. 


Law  of  Slaader  aid  Libel. 
No.  9. 

In  the  case  of  Riggs  v.  Dennison,  3  Johns. 
Cas.,  198,  it  was  held  that  to  charge  a  coun- 
sellor **  with  offering  himself  as  a  witness  in 
order  to  divulge  the  secrets  of  his  client,"  was 
libellous.  And  in  Thomas  v.  Crosswell,  7 
Johns.  Rep.,  264,  to  say  of  a  member  of  Con- . 
gress,  •*  he  is  a  fawning  sycophant,  a  misrep- 
resentative  in  Congress,  and  a  groveling  office- 
seeker  ;  he  has  abandoned  his  post  in  Con- 
gress in  pursuit  of  an  office,"  was  held  libel- 
lous. 

A  false  and  malicious  writing  containing 
an  insinuation  that  the  plaintiff  has  been 
guilty  of  perjury  is  libellous ;  also  a  writing 
which  renders  a  person  contemptible,  ridicu- 
lous, or  causes  others  to  have  an  ill  opinion 
of  him.  Hillhouse  v.  Dunning,  6  Conn.  R., 
891.  The  State  v.  Avery,  7  Id.,  266 ;  The 
State  V.  Farley,  4  McCord,  817.  To  charge 
A.  of  being  insane  is  libellous.  Southwick 
V.  Stevens,  10  Johns.   R.,  443. 

Where,  in  criticisms  upon  a  book,  the  au- 
thor is  charged  with  dishonorable  and  dis- 
reputable motives,  the  publication  is  libellous ; 
and  the  question  of  the  privilege  of  criticism 
belongs  to  the  jury.  Cooper  v.  Stone,  24 
Wend.,  484. 

Chief-justice  Eenyon,  in  Dibdin  v.  Swan,  1 
£sp.  N.  P.C,  628,  says  that  a  fair  and  candid 
comment  on  a  place  of  public  entertainment, 
in  a  newspaper  is  not  a  libel.  So,  a  fair, 
temperate  and  reasonable  criticism  on  the 
buildings  of  an  architect,  is  not  libellous,  no 
difference  how  mistaken  xn  point  of  taste  the 
critic's  opinion  may  be,  or  how  unfavorable 
to  the  merits  of  the  architect.  Soane  v. 
Knight,  1  M.  <Sb  Malk.,  74. 

A  comment  upon  a  literary  production,  ex- 
posing its  follies  and  errors,  and  holding  up 
the  author  to  ridicule,  will  not -be  deemed  a 
libel,  provided  such  comment  does  not  exceed 
the  limits  of  fair  and  candid  criticism  by  at- 
tacking the -character  of  the  writer,  uncon* 
nected  with  his  publication,  and  a  comment  of 
this  description  every  one  has  a  right  to  pub- 
lish, although  the  author  may  suffer  a  loss  from 
it.    Such  a  loss  the  law  does  not  consider  as  an 
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injury.  It  is  a  loss  wliicli  the  party  oaglit  to 
sustain,  inasmucli  as  it  is  the  loss  of  fame  and 
profits  to  which  he  was  not  fairly  entitled. 
Carr  v.  Hood,  1  Camp.,  S55  ;  McLeod  v.  Wak- 
ley,  5  C.  &  P.,  811. 

If  one,  instead  of  fair  and  candid  criticism, 
travels  outside  of  the  record  into  collateral  mat- 
ters, and  introduces  facts  not  contained  in  the 
writing,  accompanied  with  injurious  comments 
upon  them,  such  person  is  a  libeller,  and  an 
action  will  lie.  It  is  said  an  editor  may  freely 
comment  on  the  acts  of  Government  officers 
or  individuals,  and  indulge  in  mirth  and  wit. 
It  is  only  where  the  character  of  the  publica- 
tion is  malicious,  and  its  tendency  to  degrade 
and  excite  to  revenge,  that  it  is  condemned  by 
the  law,  and  subjects  the  publisher  to  prose- 
cution.   Tappan  v.  Wilson,  7  Ohio,  198. 

In  a  case  where  the  defendant  published  his 
ideas  of  a  painting  publicly  exhibited,  to  the 
effect  that  it  was  a  mere  daub,  with  other  strong 
terms  of  condemnation,  it  was  holdcn  that  it 
was  a  question  for  the  jury,  '*  whether  it  was 
a  fair  and  temperate  criticism,  or  only  a  ve- 
hicle of  personal  malignity  towards  the  plain- 
tiff." 

As  has  been  before  stated  in  these  papers, 
in  order  to  sustain  an  action  for  slander  or 
libel,  malice  must  be  shown.  We  quote  an 
important  opinion  recently  given  in  one  of 
the  high  courts 'of  England  upon  the  subject 
of  midicious  libel,  and  what  the  publisher  be- 
lieved at  the  time : 

In  a  recent  libel  suit  tried  at  Westminster, 
England,  before  Justices  Brett,  Colton  and 
Thersinger,  the  learned  judges  of  the  highest 
British  court  dismissed  the  case  of  Leutner  v. 
Merfield,  becamse  the  defendant,  in  writing 
the  alleged  libel,  had  stated  without  malice 
what  he  believed  to  be  true.  This  is  a  most 
important  decision,  and  may  furnish  sugges- 
tions to  our  legislatures  to  frame  a  law 
discriminating  between  malicious  and  unma- 
licious  libels.  If  a  journal  publishes  inno- 
cently a  communication  reflecting  on  any  in- 
dividual, and  can  prove  there  was  no  malicious 
intent  in  its  publication,  by  the  English  law 
no  action  can  be  sustained  and  no  damages 
recovered  for  libellous  statements.  The  case 
referred  to,  as  reported  in  the  London  Stan- 
dard, is  as  follows :  It  was  an  appeal  arising 
out  of  an  action  for  libel  brought  by  the  plain- 


tiff, manager  of  the  Wreck  Recovery  and  Sal- 
vage Company,  against  the  defendant,  a  mer- 
chant of  that  city.  The  defense  was  that  the 
statement  was  made  without  malice,  and  in 
the  boTia  fide  belief  that  it  was  true.  This 
view  was  adopted  on  the  trial  by  Lord  Col- 
ridge,  who  accordingly  nonsuited  the  plaintiff. 
On  this  the  matter  came  before  the  Common 
Pleas  division,  aAid  the  ruling  of  the  lower 
court  was  sustained  by  the  two  presiding 
judges.  Subsequently  the  case  was  taken  be- 
fore the  Supreme  Court  of  Judicature,  Court 
of  Appeal  division,  with  the  aforesaid  re- 
sults. 

It  has  thus  been  decided  that  if  a  person 
simply  states  what  he  believes  to  be  true, 
without  any  evidence  of  malice  on  the  part  of 
the  defendant,  that  no  action  can  be  sustained 
in  the  English  courts  of  justice. 


Thb  right  of  connecting  railroad  corpora- 
tions to  make  contracts  for  through  rates,  is  , 
incident  to  their  powers,  unless  prohibited  by 
their  charters.  1  Reed  on  Railroads,  see  146 ; 
Perkins  v.  P.  S.  &  P.  R.  R.  Co.,  87  Mahie, 
578 ;  Sussex  R.  R.  Co.  v.  Essex  R.  R.  Co.,  4 
C.  £.  Greene,  18 ;  M.  <Sb  E.  1^.  R.  Co.  v.  Sua. 
sex  R.  R.  Co.,  5  id.,  543.  In  the  present  case 
the  right  was  not  prohibited.  It  is  not  a  re- 
straint on  trade  as  in  Morris  Coal  Co.  y.  Bar- 
clay Coal  Co.,  18  P.  F.  Smith,  178,  nor  does 
it  come  within  the  principle  condemned  in 
Twells  V.  Penna.  R.  R.  Co.,  3  American  Law 
Reg.,  N.  S.,  728. 


We  call  attention  to  the  advertisement,  of 
Prof.  Cook's  Balm  of  Life.  We  deem  this 
notice  proper,  knowing  as  we  do,  from  per- 
sonal experience,  the  wonderful  efficacy  of 
this  harmless  preparation,  and  especially  to 
the  professional  man,  when  applied  to  the 
head  and  face.  Beside,  a  few  swallows  of  it 
¥all  arrest  heart-burn ;  while  for  prickly  heat 
it  is  just  what  is  needed.  Its  manifold  uses 
have  made  for  it  an  unusual  reputation. 


Le/;al  Persoaals. 

Hon.  James  O.  Broadhead,  of  St.  Louis, 
is  quartered  at  Willard's  Hotel. 

R.  D.  Jackson,  3  Hanover  street.  New  York 
city,  is  quartered  at  Willard's  Hotel  and  visits 
the  city  on  professional  business. 


Digitized  by 


Google 


uo 


WASHtNQTON  LAW  REPORTER. 


Vol.  VUl 


iti|(l  jJialea  ^la^mt  ($(mrt. 


No.  268.— OCTOBKB  TBBIC,  1879. 

Bowling  Embry,  Appellant, 

vs. 

The  United  States. 

Appeal  from  the  Court  of  Claims. 

Mr.  Chief  Justice  Waite*  delivered  the 
opinion  of  the  coart. 

By  the  tenure-of-offlce  act,  (14  Statutes,  450,) 
passed  March  2,  1867,  it  was  enacted  that 
every  person  appointed  to  a  civil  office  by  and 
with  the  consent  of  the  Senate,  should  hold 
his  office  until  his  successor  should  be  in  like 
manner  appointed  and  duly  qualified,  except 
as  therein  otherwise  provided,  but  the  Presi- 
dent was  authorized  during  the  recess  of  the 
Senate  to  suspend  an  officer  for  misconduct, 
crime,  or  incapacity.  In  case  of  suspension, 
the  President  could  designate  some  suitable 
person  to  perform  temporarily  the  duties  of 
the  office  until  the  matter  should  be  acted  on 
by  the  Senate  when  in  session.  If  the  Senate 
concurred  in  the  suspension  and  advised  and 
consented  to  the  removal,  the  President 
might  remove  and  by  and  with  the  consent  of 
the  Senate  appoint  another  person  to  the  office. 
If,  however,  the  Senate  refused  to  concur,  the 
officer  suspended  might  resume  the  functions 
of  his  office,  but  his  salary  and  emoluments 
during  the  suspension  went  to  the  person  who 
performed  his  duties,  and  not  to  him. 

On  the  20th  of  April,  1867,  while  this  law 
was  in  force,  Embry,  the  appellant,  was,  by 
and  with  the  advice  and  consent  of  the  Senate, 
appointed  and  commissioned  postmaster  at 
Nashville,  Tennessee,  the  salary  being  at  the 
rate  of  four  thousand  dollars  a  year.  By  his 
commission  he  was  to  hold  his  office  for  four 
years,  '*  subject  to  the  conditions  prescribed 
by  law." 

On  the  5th  of  April,  1869,  the  original 
tenure-of-office  act  was  amended,  (16  Statutes, 
6,)  so  as  to  authorize  the  President  in  the  re 
cess  of  the  Senate  to  suspend  an  officer  at  his 
discretion  until  the  end  of  the  then  next  ses- 
sion of  the  Senate,  and  to  designate  some 
person  to  perform  the  duties  of  the  office  in 
the  meantime,  who  should  be  entitled  to  the 
salary  and  emoluments  while  he  served  in- 
stead of  the  officer  suspended. 

Under  the  authority  of  this  act,  Embry  was 
supended  from  office  on  the  5th  of  May,  1869, 
during. a  recess  of  the  Senate,  and  Enos  Hop- 
kins designated  to  perform  his  duties.  Embry, 
however,  remained  in  the  office  until  May  27. 
The  Senate  did  not  advise  or  consent  to  the 
•appointment  of  anyone  to  fill  the  place  of 


Embry  during  its  next  session,  which  termi- 
nated July  15,  1870,  and  he  was,  on  the  2l8t 
of  July,  notified  to  resume  the  charge  of  his 
office,  which  he  did  on  the  25th  of  that  month. 
The  salary  from  May  27,  1869,  to  July  25, 
1870,  was  paid  to  Hopkins.  This  suit  was 
brought  by  Embry  to  recover  for  the  same 
time.  The  Court  of  Claims  decided  against 
him,  and  he  appealed. 

We  have  had  no  difficulty  in  reaching  the 
conclusion  that  the  appellant  is  not  entitled 
to  recover.  The  important  constitutional 
question  which  has  at  times  occupied  the  at- 
tention of  the  political  department  of  the  gov- 
ernment ever  since  its  organization,  and  which 
was  brought  to  our  attention  in  the  argument, 
is  not,  as  we  think,  involved.  The  question 
here  presented  is  not  one  of  office,  but  of 
salary.  Wherever  the  power  of  removal  from 
office  may  rest,  all  agree  that  Congress  has 
full  control  of  salaries,  except  those  of  the 
President  and  the  judges  of  the  courts  of  the 
United  States.  The  amount  fixed  at  any  one 
time  may  be  added  to  or  taken  from  at  will. 
No  officer  except  the  President  or  a  judge  of 
a  court  of  the  United  States  can  claim  a  con- 
tract right  to  any  particular  amount  of  un- 
earned compensation.  If  an  officer  is  not 
satisfied  with  what  the  law  gives  him  for  his 
services,  he  may  resign. 

When  Embry  was  appointed,  the  President 
had  power  to  suspend  him  for  cause.  The 
law  also  provided  that  if  suspended  he  should 
draw  no  salary  so  long  as  another  person  was 
performing  his  duties.  While  he  was  in  office, 
further  power  of  suspension  was  given  the 
President,  with  a  like  provision  as  to  pay. 
He  was  suspended.  The  Senate  did  not  see 
fit  to  advise  or  consent  to  the  appointment 
of  another  person  in  his  place,  and  conse- 
quently, on  the  15th  of  July,  1870,  when  the 
next  session  of  the  Senate  ended,  he  became 
entitled  to  enter  again  on  the  performance  of 
the  duties  which  pertained  to  his  office.  This 
he  did  on  the  27th  of  July,  but  not  before. 
His  present  claim  rests  not  on  any  contract 
with  the  government,  either  express  or  implied, 
but  upon  the  acts  of  Congress  which  provide 
for  his  salary.  We  so  held  in  U.  S.  v.  McLean, 
95  U.  S.,  751.  To  adjudge  in  his  favor  would 
be  to  make  a  new  law,  not  to  enforce  an  old 
one.  Although  he  was  lawfully  in  office  he 
was  not  entitled  to  pay  or  emolument  while 
not  performing  its  duties  because  of  his  sus- 
pension. 

It  is  true  his  lawful  suspension  ended  on 
the  15th  of  July,  but  he  did  not  resume  pos- 
session until  ten  days  afterwards.  In  the 
meantime  the  person  designated  for  that  pur- 
pose performed  his  duties.    Under  these  cir- 
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cu instances  the  law  gave  the  salary  to  the 
actual  incumbent  and  not  to  him.  The  delay 
was  an  incident  to  the  suspension,  and  does 
not  seem  to  have  been  unreasonable.  No 
more  time  elapsed  than  was  necessary  to  give 
the  proper  notices  and  transfer  the  possession. 
Affirmed. 


"Smted  S^Mtui  (Jourt  of  (Jflaims. 


Joseph  W.  Fisher 

V8, 

Thf  United  States. 

1.  Congress  may  reduce  any  salaries  except,  those 
of  the  President  and  the  judges  of  the  supreme 
and  inferior  courts. 

2.  Territorial  courts  are  not  iuferlor  courts  within 
the  meaning  of  the  Constitution. 

3.  The  words  'Mn  full  compensation,"  first  intro- 
duced into  the  le^^islatlve,  executive  and  judicial 
appropriation  act  of  1877  by  the  44th  Congress, 
work  a  temporary  reduction  of  those  salaries  for 
which  a  reduced  amount  Is  there  appropriated. 

4.  A  general  repealing  clause  expressly  repealing 
all  inconsistent  provisiims  of  previous  acts,  £ 
no  I  necessary  to  give  effect  to  the  otherwise  ex- 
pressed intention  of  Congress.  It  empha?izes 
that  intention  but  gives  It  no  additional  force. 

RiCHABDsoN,  J.,  delivered  the  opinion  of 
the  coart : 

The  claimant  was  chief  justice  of  the  Terri- 
tory of  Wyoming  from  February  14,  1876,  to 
November  26,  1879. 

By  Revised  Statutes,  section  1879,  the  an- 
nual salary  of  the  chief  justice  and  associate 
justices  of  all  the  Territories  was  fixed  at 
♦3,000  each. 

The  claimant  was  paid  his  salary  at  the  rate 
of  $3,000  a  year  up  to  and  including  June  30, 
1877,  the  end  of  the  fiscal  year. 

The  act  of  March  3,  1877,  chap.    102  (19 

Stat.  L.,  294),  making  appropriations  for  the 

legislative,  executive  and  judicial  expenses 

of  the  Government  for  the  year  ending  June 

,  30,  1878,  provided: 

That  the  following  sums  be,  and  the  same 
are  hereby,  appropriated  out  of  any  money  in 
the  Treasury  not  otherwise  appropriated,  in 
full  compensation  for  the  service  of  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred 
and  seventy-eight,  for  the  objects  hereinafter 
expressed : 

«  «  «  «  ^ 

Territory  of  Wyoming. — For  salaries  of  gov- 
ernor, chief  justice  and  two  associate  juices, 
at  two  thousand  six  hundred  dollars  each.  *  * 
19  Stat.  L.,  309. 

The  act  of  June  19,  1878,  chap.  329,  (20 
Stat.  L.,  178>  194),  making  appropriations  for 


the  fiscal  year  ending  June  30, 1879,  contained 
the  same  provisions  in  the  same  language ;  and 
the  act  of  June  21,  1879,  chap.  34,  (21  Stat. 
L.,  223),  re-enacted  that  act,  with  **  the  same 
provisions  relating  thereto,"  for  the  fiscal 
year  ending  June  30,  1880. 

With  the  exception  of  the  words  "  in  full 
compensation  "  these  acts  begin  with  substan- 
tially the  same  formula  used  in  all  other  ap- 
propriation acts  of  every  description  since 
the  foundation  of  the  Government.  These 
words  were  first  introduced  by  the  Forty- 
fourth  Congress  into  the  legislative,  executive 
and  judicial  appropriation  act  of  March  3, 
1877,  before  cited.  The  House  of  Represen- 
tatives of  the  same  Congress  altered  its  rules 
so  as  to  make  it  in  order  to  incorporate  into 
any  appropriation  bill  such  provisions  or 
amendments  "as  being  germane  to  the  sub- 
ject-matter of  the  bill  shall  reduce  expendi- 
tures,*' and  that  rule,  changed  only  in  form, 
has  ever  since  continued.      '' 

The  struggle  in  the  House  of  Representa- 
tives of  the  Forty-fourth  and  subsequent  Con- 
gresses over  the  proposition  to  incorporate 
that  provision  into  the  rules  of  the  House  is 
historic.  It  cannot  be  disregarded  in  seeking 
to  find  the  intention  of  those  Congresses  in 
departing  from  the  otherwise  uniform  formula 
and  inserting  in  the  legislative,  executive  and 
judicial  appropriation  acts,  in  which  so  many 
salaries  are  provided  for,  the  important  and 
significant  words  "  in  full  compensation." 

Those  words  have  a  clear,  distinct  and  well 
understood  signification,  and  cannot  be  over- 
looked or  argued  out  of  the  statute.  They 
must  have  fuU  force  and  effect 

"The  good  expositor,'*  says  Lord  Coke, 
"  makes  every  sentence  have  its  operation  to 
suppress  all  the  mischief;  he  gives  effect  to 
every  word  in  the  statute ;  he  does  not  con- 
strue it  so  that  anything  should  be  vain  and 
superfluous,  nor  yet  makes  exposition  against 
express  words."  Dwarris  on  Statutes,  577. 
In  Bo  wen's  case,  (14  C.  Cls.  R.,  173,  aflSrmed 

on  appeal,  100  U.  S.  R., )  this  court  held 

that  the  introduction  into  a  section  of  the 
Revised  Statutes  of  the  single  word  "  such," 
which  was  not  in  the  original  act  there  revised 
and  re-enacted,  completely  changed  the  law, 
and  that  decision  was  affirmed  by  the  Supreme 
Court. 

Ther^  is  no  ambiguity  in  the  language  of 
the  acts  now  under  consideration.  We  are 
not  driven,  therefore,  to  resort  to  any  refine- 
ment of  reasoning  or  technical  rules  of  inter- 
pretation, in  order  to  establish,  by  judicial 
construction,  what  an  expression,  in  itself  of 
doubtful  signification,  should  be  held  to  mean. 
Th^  act  Qf  Ju»e  19,  1878,  chap.  329,  (20 
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Stat.  L.,  206),  appropriating  an  amount  for 
the  claimant's  salary,  <'in  full  compensation," 
for  the  year  ending  June  SO,  1879,  contained 
this  provision : 

Sec.  8.  That  all  acts  or  parts  of  acts  incon- 
sistent or  in  conflict  with  the  provisions  of 
this  act  are  hereby  repealed. 

This  section  was  re-enacted  by  the  act  of 
Jane  21,  1879,  chap.  34,  (21  Stat.  L.,  23),  ap- 
propriating a  like  amount  in  full  compensa- 
tion for  the  year  ending  June  30,  1880. 

Without  tiiat  repealing  section,  which  was 
not  in  the  earlier  act  of  1877,  the  intention  of 
Congress  was  equally  clear.  A  general  re- 
pealing clause  like  this,  expressly  repealing 
all  inconsistent  provisions  of  previous  stat- 
utes,  often  introduced  at  the  close  of  legisla- 
tive enactments,  is  not  necessary  to  give  effect 
to  the  otherwise  expressed  intention  of  the 
legislature.  It  may  intensify  or  emphasize 
that  intention,  but  it  is  not  required  to  give 
it  force  and  effect. 

In  seeking  to  ascertaining  the  meaning  of 
a  statute,  it  is  the  will  of  the  legislature  which 
most  be  determined ;  and  the  latest  will  of  the 
latest  legislature  must  control  all  previous 
enactments  wherever  they  come  in  conflict, 
whether  words  of  express  repeal  be  used  or 
not.  Leges  posteriores  priores  contrarias  abro- 
gant.  Wilcox's  Case,  12  C.  Cls.  R.,  495.  af- 
firmed  on  appeal,  95  U.  S.  R.,  661 ;  Farden's 
Case,  13  C.  Cls.  R.,  347,  affirmed  on  appeal,  99 
U.  S.  R.,  10 ;  United  States  v.  Freeman,  3  How., 
665.  This  is  the  controlling  principle  upon 
which  all  rules  of  construction  are  founded. 

yfe  have  no  doubt  that  the  words  ''  in  full 
compensation"  were  introduced  into  these 
appropriation  acts  for  the  very  purpose  of  re- 
ducing, for  the  respective  years  for  which  the 
i^ppi^Qpriations  were  made,  the  compensation 
of  those  officers  for  whom  the  appropriations 
were  less  than  the  s&larles  established  by  pre- 
vious lawA. 

It  was  a  compromise  between  those  who 
favored  a  permanent  reduction  of  salaries  and 
those  who  opposed  any  reduction.  A  tempo- 
rary reduction  was  finally  agreed  upon  in  this 

form. 

With  the  expediency  or  inexpediency  of  the 
policy  of  Congress  in  thus  reducing  salaries 
temporarily,  by  provisions  in  annual  appro- 
priation acts,  we  have  no  concern.  However 
objectionable  such  a  course  may  seem  to  others, 
it  is  within  the  constitutional  power  of  Con- 
gress, and  must  be  respected  and  obeyed  and 
not  circumvented  or  evaded  by  the  courts. 

Witii  some  exceptions.  Congress  may  at 
any  time  make  alterations  of  the  salaries  of 
public  officers,  to  take  effect  from  the  passage 
of  the  act.    The  only  contract  which  arises 


upon  a  statute  establishing  a  salary  is  to  pay 
the  incumbent  of  the  office  that  salary  while 
the  law  remains  in  force  and  unchanged.  When 
the  statute  is  repealed,  superseded  or  amended 
so  as  to  alter  the  amount  of  the  salary  for  the 
time  being,  the  contract  from  that  time  for-^ 
ward  is  correspondingly  changed.  Patten's 
Case,  7C.  Cls.  R.,  362;  Butler  et  al.  v.  Penn., 
10  How.,  402 ;  Territory  v.  Pyle,  1  Oregon,. 
151 ;  Koontz  v.  Franklin,  76  Penn.,  156. 

The  constitutional  exceptions  and  limita- 
tions are,  that  the  compensation  of  the  Presi- 
dent shall  neither  be  increased  nor  diminished 
during  the  period  for  which  he  shall  have  been 
elected  (Con.,  Art.  II,  §  1),  and  that  the  judges, 
both  of  the  Supreme  and  inferior  courts,  shall 
receive  for  their  services  a  compensation  which 
shall  not  be  diminished  during  their  continu- 
ance in  office.    Con,,  Art.  Ill,  §  1. 

That  territorial  courts  are  not  "inferior 
courts  "  within  the  meaning  of  the  Constitu- 
tion has  been  authoritatively  determined. 
Bonner  et  al.  v.  Porter,  9  How.,  235 ;  Clinton 
V.  Englebrecht,  13  Wall.,  447;  Good  v.  Mar- 
tin, 95  U.  S.  R.,  98. 

Congress,  therefore,  had  the  power  to  re- 
duce the  claimant's  salary  either  permanently 
or  temporarily.  For  the  fiscal  years  ending 
June  30,  1878,  1879  and  1880,  they  fixed  his 
pay  at  $2,600  a  year,  in  full  compensation  for 
his  services ;  and  this  they  did  before  he  had 
entered  upon  his  duties  for  those  years.  He 
thus  had  notice  in  advance  of  what  his  salary 
was  to  be,  and  by  continuing  in  office  there- 
after he  contracted  to  accept  it  on  the  terms 
of  the  statute.* 

We  give  no  force  to  the  fact  that  the  claim* 
ant  received  the  reduced  rate  without  objec- 
tion. He  was  Entitled  to  the  compensation 
which  the  law  attached  to  his  office,  and  the 
defendant's  liability  could  not  be  discharged 
by  paying  a  less  sum,  even  though  he  had  exe- 
cuted a  receipt  in  full.  Baldwin's  Case,  de- 
cided at  this  term.  We  hold,  as  before  stated, 
that  the  claimant's  salary  was  reduced  for  the 
time  being,  and  that  he  has  been  paid  all  he 
is  entitled  to  receive. 

*In  the  case  of  Embry  v.  The  United  States,  de- 
cided by  the  Supreme  Court  on  the  same  day  that 
this  opinion  was  delivered,  the  Chief  Justice  says: 
^'  The  question  here  presented  is  not  one  of  office, 
but  of  salary.  Wherever  the  power  of  removiil 
from  office  muy  rest,  all  agree  that  Congress  has 
full  control  of  salaries,  except  those  of  the  Presi- 
dent and  the  judj^es  of  the  courts  of  the  United 
States.  The  amount  fixed  at  any  time  may  be 
added  to  or  taken  from  at  wHl.  Ko  officer  except 
the  President  or  a  Judge  of  a  court  of  the  United 
States  ( an  claim  a  contract  right  to  any  particnlar 
amount  of  unearned  compensation.  If  an  officer 
is  not  satisfied  with  what  the  law  gtvea  him  for  his 
services  he  may  resign." 
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A  majority  of  the  court  are  of  the  opinion 
that  the  claimant's  petition  should  be  dis- 
missed. 

The  qaestion  involved  in  the  case  is  an  im- 
portant one.  There  are  many  public  officers 
whose  rights  may  be  affected  by  its  determi- 
nation, and  no  one  of  them  has  a  claim  large 
enough  to  entitle  him  to  appeal  from  an  ad- 
verse decision  of  this  court.  In  order  that 
the  case  may  be  taken  to  the  Supreme  Court, 
where  the  law  may  be  finally  settled  by  the 
tribunal  of  last  resort,  the  Attorney  General 
consents  to  the  entry  of  a  pro  forma  judg- 
ment for  the  claimant.  This  brings  the  case 
within  the  rules  which  we  laid  down  in  Brad- 
Shaw's  Case,  (14  C.  Cls.  R.,  145)  in  relation 
to  pro  forma  judgments. 

The  claimant  will,  therefore,  have  a  pro 
forma  judgment  in  his  favor  for  the  sum  of 
$862.22.    In  this  we  are  all  agreed. 


Syllabi   of  Gases  and  Compilation  of  Anthorities 
Cited. 

Equity :  Injunction  ;  trade-Toark  ;  prior  use 
by  third  parties  of  the  same  device ;  use  of  a 
toord  not  in  itself  distinctive ;  when  an  injunc- 
tion will  not  be  granted, — ^When  an  article  of 
commerce  having  a  market  value  as  such,  has 
become  known  and  sold  under  a  particular 
mark  applicable  to  it  alone,  the  manufacturer 
or  vendor  is  regarded  as  having  a  right  to  the 
mark,  or  appellative  of  which  he  cannot  be  de- 
prived without  his  consent,  and  invasion  of 
this  right  will  be  restrained  by  injunction. 
Fulton  V.  Sellers,  4  Brewster,  42. 

The  imitation  need  not  be  exact  or  perfect 
to  constitute  a  piracy — where  a  device  or  vig- 
nette is  used,  the  name  of  the  original  manu- 
facturer is  not  essential  to  make  it  piracy. 
Crucible  Co.  v.  Guggenheim,  7  Phil.,  408. 

The  following  having  been  enjoined  : 

Plaiidijgrs  Defendant's 

Trademarks,        Infringement, 
Ohio  Liniment.  Chinese  Liniment.  4  McLean,  516. 
London  Convey- London  Convey-  2  Keen,  213. 
ance  Co.  ancer  Co. 

Hero        The  Herohie.  7  Phila.,  39. 

ine. 
Hall's  Vegetable  Vegetable      Sid-    7  Phila.,  423. 
Sicilian  Hah-       liard  Hair   Re- 
Restorer,  newer. 

Common  law  jurisdiction  in  the  several 
States  relating  to  trade-marks  remains  as  here- 
tofore. U.  S.  V.  Steffens,  7  Weekly  Notes, 
524. 

Where  a  manufacturer  has  habitually 
stamped  his  goods  with  a  particular  mark  or 
brand,  a  court  of  equity  will  restrain  another 
party  from  adopting  ife  for  the  same  kind  of 
goods.     Positive  proof  of  fraudulent  intent 


on  the  part  of  the  infringer  is  not  required 
where  the  infringement  is  clearly  shown.  Mc- 
Lean V.  FlenJing,  6  Otto,  245. 

Courts  of  equity  will  not  interfere  to  pre- 
vent one  person  f^om  using  a  label  or  trade- 
mark similar  to  that  used  by  the  plaintiff,  un- 
less that  used  by  the  defendant  be  such  as 
would  mislead  buyers  of  ordinary  intelligence. 
Tallcot  V.  Moore,  6  Hun.  (N.  Y.),  106;  Pop- 
ham  V.  Cole,  66  N.  Y..  69 ;  Osgood  v.  Allen, 

1  Holmes,  185 ;  Blackwell  v.  Wright,  78  N. 
C,  SIO;  Hilliard  on  Injunctions,  page  493; 
Colladay  v.  Baird,  4  Phil.,  139. 

To  entitle  any  person  to  the  exclusive  use 
of  a  device  used  as  a  trade-mark,  it  must  be 
shown  positively  that  he  was  the  original  one 
to  adopt  it  for  the  purpose  to  which  he  applies 
it.  Fetridge  v.  Merchant,  4  Abbott  Pr.,  (N. 
Y.),  157 ;  Upton  on  Trade-marks,  page  48. 

The  injunction  should  not  be  continued 
against  the  defendants,  for  the  mark  used  by 
them  is  not  such  as  would  cause  their  goods 
to  be  mistaken  for  those  of  the  plaintiff's. 
The  two  are  easily  distinguishable,  and  there- 
fore under  the  circumstances  no  injunction 
will  lie.  The  occurrei\pe  of  the  word  diamond 
in  both  is  not  sufficient  to  prove  an  infringe- 
ment by  the  defendant.  Samuel  v.  Berger, 
24  Barbour,  164. 

Words  descriptive  of  quality  or  generic 
and  descriptive  terms,  cannot  be  used  as  a 
trade-mark,  nor  a  word  which  is  not  distinc- 
tive. Stokes  V.  Landgraff,  17  Barbour,  608; 
Phalon  V.  Wright,  5  Phil.,  464 ;  Corwin  v. 
Daly,  7  Bosworth,  222 ;  Amoskeag  v.  Spear, 

2  Sandford,  599 ;  Boardman  v.  Meriden  Co., 
35  Conn.,  402 ;  Farina  v.  Silverlock,  39  Eng. 
L.  <Sb  E.,  514 ;  Hilliard  on  Injunctions,  495 ; 
Canal  Co.  v.  Clark,  13  Wallace,  311-323; 
Fulton  V.  Sellers,  4  Brewster,  47. 

No  argument  need  be  made  as  to  the  r^s- 
try  acts  which  have  been  recently  decided  un- 
constitutional by  the  Supreme  Court  of  the 
United  States.  [Bamett  v.  Kent  et  al.] 
Weekly  Notes  of  Cases. 

Deed :  Discrepancy  in  description ;  adjainers 
prevail  over  m^tes  and  bounds ;  evidence ;  arti» 
cles  of  agreement,  in  pursuance  of  which  a 
deed  is  executed,  are  admissible  to  es^lain  dis^ 
crepancy  in  deed,  and  to  show  intent, — ^Where 
there  is  a  discrepancy  in  a  deed  between  the 
land  conveyed  as  described  by  metes  and 
bounds,  and  by  adjoiners,  the  description  by 
adjoiners  will,  in  the  absence  of  original  marks 
on  the  ground  prevail. 

In  case  of  ambiguity  as  to  what  land  was 
intended  to  be  conveyed  by  a  deed,  articles 
of  agreement,  in  pursuance  of  which  the  deed 
was  executed,  are  admissible  in  evidence  to 
show  the  i4tei^t  of  tb^  parties. 
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On  behalf  of  plaintiff  it  is  contended,  that 
the  call  for  an  adjoiner,  unless  there  are  some 
monuments  on  the  ground,  is  ftot  more  cer- 
tain than  a  call  for  courses  and  distances. 
Falls  Village  Water  Co.  v.  Tibbetts,  31  Conn., 
169 ;  Belden  v.  Seymour,  8  Conn.,  82 ;  Arm- 
strong V.  Boyd,  3  P.  W.,  460 ;  Blasdell  v. 
Bissell,  6  Barr.,  259 ;  Brolaskey  v.  McClain, 
11  Sm.,  163. 

The  articles  of  agreement  were  improperly 
admitted,  for  they  were  merged  in  the  deed. 
If  there  is  a  difference  between  the  articles 
and  the  deed,  there  is  a  conclusive  presump- 
tion of  law  that  the  parties  change  their  pur- 
pose ]>etween  the  execution  of  the  articles 
and  of  the  deed.  Williams  v.  Morgan,  15 
Ad.  &  El.,  N.  S.,  786 ;  Gregory  v.  Griffin,  1 
Barr,  208 ;  Creigh  v.  Beelin,  1  W.  &  S.,  88 ; 
Miller  v.  Smith,  9  C,  386.    *    *    * 

And  for  defendant,  that  the  agreement  was 
competent  evidence  to  show  a  mistake  in  the 
deed,  and  it  clearly  showed  what  the  intention 
of  the  parties  was.  Gregory  v.  Griffin,  supra; 
Creigh  v.  Beelin,  «i*pra ;  Gump's  Appeal,  15 
Sm.,  479.  *  *  *  [Koch  v.  Dunkel.  Sup. 
Ct.  of  Penn.] — The  Lancaster  Bar,  May  15, 
1880.  • 

In  the  opinion  we  find  the  following  re- 
marks by  (rordon,  J. :  Adhering  then  strictly 
to  the  deed  there  is  nothing  upon  which  the 
plaintiff  can  rest,  but  the  mere  discrepancy 
in  quantity.  But,  as  to  this,  in  Large  v.  Penn 
(6  S.  Sd  R.,  488),  it  was  held,  that  where  a  deed 
described  land  by  natural  boundaries,  and 
also  by  quantity,  there  was  no  implied  cove- 
nant that  the  quantity  of  land  conveyed  should 
equal  the  quantity  mentioned  in  the  deed. 
There,  as  here,  after  mentioning  the  bounda- 
ries, the  deed  set  forth  the  quantity,  but  it 
was  said  this  was  introduced  not  by  way  of 
covenant,  but  description;  and  so  we  say, 
for  there  is  nothing  in  the  deed  before  us 
which  indicates  that  the  quantity  was  intro- 
duced for  any  other  purpose  than  that  of  de- 
scription. This  whole  question  is,  however, 
definitely  settled  by  the  case  of  Ereiter  v. 
Bomberger,  (1  Nor.,  59),  in  which  our  brother, 
Mr.  Justice  Sharswood  said,  in  speaking  of  a 
contract  for  land,  like  the  present;  fully  exe- 
cuted, *'  we  are  of  opinion  that  in  this  class 
of  cases  the  transaction  cannot  be  ripped  up 
without  actual  proof  of  fraud  or  mutual  mis- 
take." Yet,  in  that  case,  the  actual  contents 
of  the  lot  sold  were  nearly  one- fourth  less 
than  the  quantity  called  for  by  the  deed.  *  * 

Judgment  affirmed. 


Bail  for  safe  return  of  ship-minority  in  in- 
terest must  give  reasonable  notice  of  objection 
to  ship's  employment. 


Sollettor  and  €ll«ni. 

At  the  Tunbridge  Wells  County  Court,  on 
April  15,  Mr.  J.  J.  Lonsdale,  judge,  gave  judg- 
ment in  the  case  of  Wm.  Barber  v.  Stone  and 
Simpson.  His  honor  said  that  mthout  going 
the  length  of  sayine:  that  a  solicitor  before  ac- 
cepting a  new  client  should  inquire  whether 
the  interests  of  such  client  would  conflict 
vath  those  of  any  other  client  for  whom  he 
might  be  acting  professionally,  which  would 
cause  too  great  responsibility  upon  a  solici- 
tor, and  would  unreasonably  interfere  with 
the  practice  of  his  profession,  there  could  be 
no  doubt  that  so  soon  as  he  had  a  conflicting 
duty  to  discharge  towards  several  clients  he 
ought  at  once  to  withdraw  from  his  inconsis- 
tent employment,  and  decline  to  act  in  the 
matter.  It  was  the  duty  of  every  solicitor  to 
act  with  fidelity  to  his  client.  If  he  acted  de- 
ceptively, to  the  prejudice  of  his  client,  an 
action  would  lie  against  him  for  damages. 
Now  what  were  the  facts  of  the  case?  The 
defendants  were  employed  by  the  plaintiff  to 
conduct  an  action  for  him  against  one  Wearn 
in  this  court,  and  the  result  of  the  action  was 
a  verdict  for  40L  and  costs.  At  the  trial  he 
(his  honor)  stated  that  there  would  be  judg- 
ment in  any  event  for  25Z. ;  but  he  reserved 
his  decision  as  to  whether  that  should  not  be 
increased,  and  consequently,  at  the  next  court, 
gave  judgment  for  that  amount.  During  the 
period  between  the  two  courts,  one  Harris, 
who  had  bought  all  the  household  furniture 
and  other  goods  and  chattels,  sufficient  to 
satisfy  the  defendant's  judgment  and  costs 
upon  the  premises  belonging  to  Wearn,  ex- 
cept what  was  not  worth  the  cost  of  levying 
upon,  and  for  which  goods  and  chattels  he 
held  sale  notes,  but  which,  as  the  things  were 
allowed  to  remain  in  Wearn's  possession, 
would  not  have  have  protected  them  from 
seizurt  by  the  plaintiff  under  his  judgment, 
employed  the  defendants  to  prepare  for  him 
a  duly  registered  b|ll  of  sale,  which  was  in- 
tended to  have  that  effect.  The  consequence 
was  that  that  bill  of  sale  either  directly  or  in- 
directly prevented  the  plaintiff  obtaining  the 
fruits  of  his  judgment.  Mr.  Stone  adiAitted, 
in  his  evidence,  that  the  object  of  the  bill  of 
sale  was  to  make  Harris'  title  secure.  In 
preparing  the  bill  of  sale,  therefore,  he  was 
depriving  the  plaintiff  of  the  only  property  he 
could  levy  upon ;  and  though  Mr.  Stone  said 
he  did  not  know  but  that  Wearn  might  have 
other  property,  the  bill  of  sale  not  being  of 
all  Weam's  effects,  he  could  not  think  Mr. 
Stone  believed  or  ever  suggested  he  had.  How 
could  such  conduct  as  that  of  Mr.  Stone  be 
consistent  with  the  duty  he  had  undertaken 
as  the  plaintiff's  solicitor?    He  procures  the 
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plaintiff  a  verdict,  and  then  prepares  an  in- 
strument wiiich  deprived  him  of  the  benefit  of 
it.  He  must  have  had  some  misgiving  as  to 
what  he  was  doing,  else  why  did  he  not  tell 
the  plaintiff  or  even  his  partner?  It  was  an- 
other person  who  told  the  plaintiff  of  the  bill 
of  sale.  He  Oiis  honor)  was  clearly  of  opinion 
that  Mr.  Stone  should  have  declined  to  pre- 
pare the  bill  of  sale  for  Harris ;  he  should  at 
the  earliest  opportunity  have  issued  execu- 
tion against  the  effects  in  Wearn's  possession. 
Mr.  Stone  said  that  if  he  had  refused  to  pre- 
pare the  bill  of  sale,  Harris  would  at  once 
have  removed  the  goods  into  his  own  custody ; 
but  that  was  a  risk  he  ought  to  have  run,  in- 
stead of  depriving  the  plaintiff  of  all  chance 
of  benefit.  So,  again,  Mr.  Stone  said  that 
during  the  time  he  (his  honor)  was  consider- 
ing his  final  judgment  it  was  hoped  a  com- 
promise would  have  been  effected ;  but  that 
was  no  reason  why  he  should  give  up  any  ad- 
vantage belonging  to  his  clients.  Consider- 
ing the  high  character  of  defendants'  firm  in 
the  profession,  he  could  not  but  think  that 
Mr.  Stone  must  really  have  been  under  the 
erroneous  impression  that  if  he  did  not  pre- 
pare the  instrument  in  question,  Harris  would 
get  it  prepared  by  another  solicitor,  and, 
therefore,  he  had  a  right,  as  he  told  the  plain- 
tiff, to  prepare  it.  But  that  would  not  relieve 
the  defendants  from  the  consequences  of  Mr. 
Stone's  act.  He  (his  honor)  was  of  opinion 
that  the  defendants,  in  preparing  the  bill  of 
sale  in  question,  acted  in  bad  faith  to  the 
plaintiff,  and  committed  a  breach  of  their  duty 
to  their  clients;  there  must,  therefore,  be 
Judgment  for  the  plaintiff.  Mr.  Warner,  who 
appeared  for  the  defendants,  said  that  the 
case  was  one  of  so  much  importance  to  the 
profession  generally  that  he  should  ask  his 
honor  to  grant  him  a  case  for  ailment.  His 
honor  said  Mr.  Warner  had  no  occasion  to 
ask  his  leave.  Mr.  Warner  said  that  what  he 
wanted  was  that  his  honor  would  stay  execu- 
tion until  after  the  argument,  or  for  fourteen 
days.  His  honor :  Are  you  really  going  to 
the  oourt  above?  Mr.  Warner :  Unquestion- 
ably. His  honor  said  execution  would  be 
stayed  for  a  fortnight,  Mr.  Warner  said  the 
only  other  point  was  the  question  of  amount. 
His  honor  said  that  that  point  had  not  been 
raised  at  the  trial.  Mr.  Warner  said  he  had 
given  evidence  that  under  no  circumstance 
could  the  amount  have  been  recovered.  His 
honor  said  he  could  not  go  into  that  now ;  the 
verdict  would  be  for  471.  5«.  lOd. — T?i6  Lon- 
don Law  Journal,  April  24,  1880. 


Trial. — Oppressive  action  of  court,  ground 
for  reversing  verdict.   O'Hara  v.  People.  Mich. 


M OTJES  OF  BECEIfT  DECISIOMS. 

Murder  !* Manslaughter ;  self-defense ;  charge 
of  court ;  burden  of  proof — 1.  The  slaying  of 
one's  brother  in  his  immediate  presence  is  a 
cause  adequate,  in  law,  to  produce  sudden 
passion  sufficient  to  reduce  a  homicide  to  the 
grade  of  manslaughter. 

2.  Where  A  and  B  are  fighting  together  and 
C  interferes  in  behalf  of  A  and  kills  B,  such 
killing  is  murder  or  manslaughter  or  justifia- 
ble homicide,  according  to  -the  intent  with 
which  the  act  is  done,  and  the  intent  of  A  is 
immaterial  until  the  knowledge  or  means  of  ^ 
knowledge  of  C  and  his  purpose  and  intent  in 
participating  in  the  affray  is  ascertained. 

8.  It  is  never  incumbent  upon  a  defendant 
on  trial  in  a  criminal  prosecution  to  show  any 
facts  in  mitigation,  unless  such  mitigation 
fails  to  appear  in  the  evidence  against  him, 
and  the  facts  established  by  the  State  show, 
beyond  a  reasonable  doubt,  a  prima  facie  case 
of  guilt.  [Elijah  Guffee  v.  The  State  of  Texas. 
Ct.  of  Appls.  of  Tex.] — Texas  Law  Journal, 
March  81,  1880. 

1.  Pledge:  By  factor;  by  pledgee, — ^There  is 
no  substantial  difference  between  the  effect  of 
a  pledge  made  by  a  factor,  and  a  pledge  made 
by  a  pledgee. 

2.  Ibid :  Unauthorized  pledge  by  factor ;  sum 
due  factor, — Although  a  factor  has  no  right  to 
pledge  the  goods  of  his  principal,  the  amount 
sought  to  be  recovered  of  an  innocent  pledgee 
of  the  factor  must  be  reduced  by  the  amount 
due  from  the  principal  to  his  factor. 

8.  Ibid:  Warehouse  receipts;  goods;  title, 
— ^Although  warehouse  receipts  are  negotia- 
ble, the  holder  of  them  takes  no  better  title 
than  if  the  goods  were  held  by  him.  Such  re- 
ceipts represent  the  property  to  which  they 
refer,  and  their  negotiability  serves  only  to 
cut  off  any  defense  the  warehouseman  may 
have.  [First  National  Bank  of  Louisville  v. 
Boyce.    Ct.  of  Appls.  of  Ky.    Feb.  17, 1880.] 

1.  Injunction :  Judgment  at  law ;  equity. — 
To  enjoin  a  judgment  at  law  to  which  there 
was  a  good  defense,  it  must  appear  that  it 
would  be  unjust,  and  against  conscience  to 
it ;  and  that  the  defense  was  prevented  with- 
out defendant's  fault  or  negligence. 

2.  Ibid:  Negligence  of  attorney. — ^The  neg- 
ligence of  an  attorney  in  the  management  of 
a  cause  is  to  be  regarded  as  the  negligence  of 
the  client  himself. 

8.  Ibid:  Ibid ;  knowledge  of  rules  of  court. 
Rules  of  court  are  to  be  presumed  to  be  known 
to  all  the  attorneys  practising  in  the  court, 
and  clients  also.  [Clark  v.  Ewing,  Assignee, 
Sup.  Ct  of  lUs-    Feb.  4,  1880.] 
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Practice :  Appeal  from  an  order  set  aside ; 
who  can  appeal. — In  this  cause,  pending  be- 
fore a  referee,  the  defendants  made  a  motion 
for  a  second  commission  to  take  foreign  tes- 
timony, which  was  granted,  but  on  terms. 
Thereupon  the  defendants  noticed  a  motion  to 
set  aside  the  said  order,  or  for  a  resettlement 
thereof,  or  for  a  reargument,  or  for'  leave  to 
renew,  and  for  any  other  or  further  relief,  &c., 
which  haying  been  heard,  was  denied  in  all 
things.  On  an  appeal  taken  from  both  orders* 
held,  that  the  first  order  was  set  aside  by  the 
second  order,  and  that  order  having  been  made 
#  on  the  bearing  of  the  motion  brought  on  by 
the  defendants,  they  cannot  appeal  from  the 
order  set  aside  by  their  procurement.  There 
being  no  stay,  the  question  as  to  whether 
the  trial  shall  h&  delayed  to  wait  the  return 
of  the  commission  may  be  very  properly  left 
to  the  referee.  [Elnathan  Sweet,  Jr.,  respt., 
V.  Dorilus  Morrison  et  al.,  applts.  N.  Y.  Sup. 
Ct.  Gen.  Term.  Second  Dept.  Decided 
Feb..  1880.] 

1.  Ne  Exeat:  U.  S.  Rev.  Stat.  §  717 ;  act  of 
2  March,  1793,  c.  22,  §  5;  going  from  State  to 
State. — The  circuit  court  has  no  right  to  issue 
a  writ  of  ne  exeat,  except  where  it  appears  that 
the  defendant  designs  quickly  to  depart  from 
the  United  States;  it  cannot  restrain  him 
from  going  from  one  State  to  another. 

2.  Ibid :  Power  of  district  judge  setting  as 
judge  of  circuit  court  to  issue. — Whether  a  dis- 
trict judge,  even  when  sitting  as  circuit  judge, 
can  issue  a  writ  of  ne  exeat,  doubted.  [Loe- 
wenstein  v.  Biembum.  U.  S.  Cir.  Ct.,  E.  D. 
Penn.    Feb.  27,  1880.] 

Criminal  Law :  Negligence  ;  specific  act  or 
omission ;  identity  of  charge. — Upon  a  charge 
of  criminal  negligence  for  the  general  neglect 
of  duty,  an  averment  of  a  specific  act  of  neg- 
ligence, or  omission,  by  which  the  injury  was 
caused,  is  a  material  allegation  in  the  indict- 
ment, and  must  be  proved.  Such  an  allega- 
tion is  descriptive  of  the  identity  of  the  charge 
and  the  proof  must  conform  thereto.  [Com- 
mouwealth  v.  Hartwell.  Sup.  Jud.  Ct.  of 
Mass.    Feb.  28,  1880.] 

Agency:  To  sell;  authority  to  give  War- 
ranty.— A  special  agent,  authorized  to  sell  a 
horse,  is  not  thereby  authorized  to  give  a  war- 
ranty on  behalf  of  his  principal.  Dunlap's 
Paley's  Agency,  202,  2  Kent's  Com.,  620; 
Story  on  Agency,  Sees.  21,  126;  1  Amer. 
Lead.  Cas.,  560 ;  1  Parsons  on  Contracts,  519. 
The  Monte  Allegro,  9  Wheat.,  616;  Andrews 
V.  Kneeland,  6  Cow.,  S54 ;  Fenn  v.  Harrison, 
5  T.  R.,  757.  [Cooley  v.  Perrine.  Sup.  Ct- 
of  N.J.    12Vroom.] 


1.  Married  Woman:  Separate  estate ;  promis- 
sory note ;  suretyship ;  equitable  charge. — ^A 
married  woman,  having  a  separate  estate,  may 
charge  the  same,  in  equity,  by  the  execution 
of  a  promissory  note  as  surety  for  her  hus- 
band or  another. 

2.  Ibid :  Ibid ;  presumption  offktent  to  charge 
separate  estate. — ^Where  a  married  woman  hav- 
ing a  separate  estate,  executes  a  promissory 
note  as  surety  for  the  principal  maker,  a  pre- 
sumption arises  that  she  thereby  intends  to 
charge  her  separate  estate  with  its  payment, 
and  a  court  of  equity  will  carry  such  inten- 
tion into  effect,  by  subjecting  such  estate  to 
the  payment  of  the  debt,  in  the  mode  pre- 
scribed by  the  statute. 

3.  Ibid  :  Cases  overruled. — Levi  v.  Earl,  30 
Ohio  St.,  147,  and  Rice  v.  R.  R,  Co.,  32  lb., 
380,  in  so  far  as  they  conflict  with  the  decis- 
ion in  this  case,  are  overruled.  [Williams  v. 
Urmston.    Sup.  Ct.  of  Ohio.    Feb.,  1880.] 

1.  Patent:  Constmction.—A  patent  is  a 
grant,  find  is  to  be  liberally  construed  in  favor 
of  the  grantee  to  effectuate  the  intentions  of 
the  parties  to  it. 

2.  Ibid:  Infringement;  of  combination. — It 
is  not  necessary,  in  order  to  constitute  an  in- 
fringement of  a  combination,  patented  as  such, 
that  the  whole  combination  should  be  used. 
If  a  part. is  used  which,  separated  from  the 
rest,  was  patentable,  taking  that  part  is  an  in- 
fringement pro  tanto.  [Adair  v.  Thayer.  U. 
S.  Cir.  Ct.,  S.  D.  N.  Y.    Feb.  11,  1880.] 

Criminal  Law:  Felonious  appropriation  of 
public  money ;  failure  to  pay  over ;  presump- 
tion.— In  a  criminal  action  against  a  public 
officer  for  a  felonious  appropriation  of  public 
money,  it  is  error  to  instruct  the  jury  that  a 
failure  to  pay  over  thcmoney,  if  unexplained, 
raises  the  presumption  of  a  felonious  appropria- 
tion which  will  authorize  a  verdict  of  guilty. 
[The  People  v.Carillo.  Sup.  Ct.  of  Cal.  Dec. 
29,  1879.] 

A  PROMissoEY  note  contained  the  following 
words :  "  If  not  paid  at  maturity,  waiving  ex- 
emption, inquisition,  appeals,"  etc.  Under  a 
compulsory  rule  of  reference,  arbitrators  were 
appointed,  who  filed  an  award  in  favor  of 
plaintiffs,  from  which  defendants  appealed. 
Held,  by  the  Supreme  Court,  that  the  agree- 
ment was  clear  and  express,  not  to  appeal 
from  an  award  if  one  was  made  in  the  progress 
of  proceedings  upon  the  note,  and  that  the 
court  below  were  right  in  striking  off  the  ap- 
peal. fWatson  V.  Wetter,  error  to  the  Com- 
mon Fleas,  of  Clarion  county,  Pa.] 
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Seer«t  D««i1b, 

Since  it  was  established  many  years  ago  in 
the  early  construction  of  the  American  re- 
cording acts  that  an  unrecorded  deed  or  mort- 
gage takes  priority  over  the  lien  of  a  judgment 
recovered  after  the  execution  and  delivery  but 
before  the  record  of  the  instrument,  various 
modifications  of  the  law  have  been  made  in 
different  States  to  prevent  some  inconveni- 
ences which  result  from  the  existence  of  such 
secret  conveyances.  The  law  is  clear  that  a 
deed  being  executed  and  delivered  the  title 
thereby  passes,  and  the  destruction  of  the 
deed  does  not  reconvey  it ;  but  the  popular 
impression  is  the  contrary,  and  probably  the 
instances  are  very  numerous  in  which  deeds 
are  made  and  withheld  from  record,  the  par- 
ties being  uncertain  whether  they  shall  ulti- 
mately desire  to  give  them  effect  or  not,  and 
supposing  that  so  long  as  a  deed  is  not  made 
public  they  can  at  any  time  exercise  their  op- 
tion to  retract  it,  and  can  re-vest  the  title  in 
the  grantor  simply  by  the  destruction  of  the 
instrument.  Nothing  is  more  common  than 
for  the  owner  of  property  desiring  to  avail 
himself  of  it  as  security  without  impairing  the 
general  credit  which  he  obtains  by  its  contin- 
uing to  stand  unincumbered  in  his  name  on 
the  record,  to  execute  a  deed  or  mortgage  of 
it  to  some  confidential  friend  who  holds  it  in 
this  manner  subject  to  their  future  transac- 
tions. The  cases  are  frequent,  too,  in  which 
such  instruments  are  made  with  the  deliberate 
purpose  of  producing  or  suppressing  them,  ac- 
cording as  the  exigencies  of  business  and  the 
circumstances  of  success  or  embarrassment 
may  make  most  advantageous  to  the  owner 
and  most  inconvenient  to  his  creditors.  Mod- 
ifications of  the  recording  acts  which  have  been 
adopted  in  other  States  for  the  purpose  of  pre- 
cluding or  checking  these  transactions  are  of 
several  classes.  In  some  States  the  rule  has 
been  adopted  of  requiring  instruments  to  be 
recorded  within  a  specified  time  after  either 
their  date  or  their  execution  and  delivery,  and 
giving  them,  when  recorded  within  this  period, 
a  preference  over  judgments  and  attachments 
accruing  after  the  date  and  before  the  record. 
These  statutes  proceed  upon  the  theory  that 
record  should  be  required,  but  that  the  party 
should  have  a  reasonable  time  to  make  it. 
The  period  adopted  varies  greatly,  from  five 
days  to  a  year ;  and  in  some  cases  a  longer 
period  is  allowed  for  instruments  executed  out 
of  the  State  than  for  instruments  executed  in 
it.  Other  statutes  proceed  upon  the  theory 
that  the  instrument  ought  not  to  have  effect 
against  creditors  even,  except  fh)m  the  time 
of  actual  record.    Others  again  distinguish 


between  creditors  with  notice  and  creditors 
without  notice. 

The  most  important  distinction,  in  looking 
at  the  justice  of  the  questions  involved,  is 
between  those  who  advance  money*  or  part 
with  value  upon  taking  a  conveyance  or  mort- 
gage, and  those  who  are  merely  pursuing  the 
property  to  enforce  a  precedent  debt.  Pur- 
chasers and  mortgagees,  in  good  faith,  should 
have  a  reasonable  time  for  record,  and  although 
it  may  well  be,  that,  as  between  two  successive 
purchasers  or  mortgagees  in  good  faith,  whom 
the  fraudulent  vendor  endeavors  to  impose 
upon,  the  question  of  priority  can  only  be  de- 
termined by  the  priority  of  record ;  yet,  in 
case  of  all  ordinary  transfers,  it  would  be  a 
great  hardship  and  a  great  hindrance  to  trans- 
actions in  real  property,  if  the  rule,  which  has 
sometimes  been  advocated  of  giving  all  trans- 
fers and  liens  preference  in  the  order  of  actual 
record,  should  be  adopted.  The  purchaser 
must  pay  his  money  before  he  can  record  his 
deed,  and  he  ought  not  to  be  at  the  mercy  of 
a  creditor  who  secures  an  attachment  or  re- 
covers judgment  intermediate  the  two  acts. 


Manner's  App«»l. 

A  testator  devised  and  bequeathed  his 
whole  residuary  estate  to  a  Library  Company 
to  hold  the  same  in  trust  for  the  purposes  of 
a  library,  and  provided  as  follows :  "  I  do  not 
wish  that  any  work  should  be  excluded  from 
the  library  on  account  of  its  difference  from 
the  ordinary  or  conventional  opinions  on  the 
subjects  of  science,  government,  theology, 
morals,  or  medicine,  provided  it  contains 
neither  ribaldry  nor  indecency :" 

Held,  that,  while  the  words  "I  wish"  in  a 
will  are  sometimes  construed  as  a  command, 
they  are  here  to  be  considered  as  merely  pre- 
catory, and  not  legally  binding ;  and,  further, 
that  such  a  provision  was  not  contrary  to 
sound  morals  and  pure  religion. 

Testator  further  ordered  editions  of  certain 
books  to  be  published  by  said  Library  Com- 
pany, upon  accepting  his  devise  and  bequest, 
which  were  alleged  by  plaintiffs  to  contain 
atheistical  sentiments,  teachings,  and  argu- 
ments, and  to  deny  the  truths  of  the  Christian 
religion,  of  revelation,  and  of  the  existence  of 
a  God: 

Held,iAxB,t  no  trust  can  be  maintained  in 
Pennsylvania  for  the  propagation  of  such 
sentiments,  but  that,  in  this  case  the  primary 
intent  of  the  testator  being  to  assist  or  found 
a  great  public  library,  the  law  will  disregard 
the  unlawful  direction  of  testator  and  leave 
his  primary  intent  untouched.  (Supreme  Court 
of  Penn.) 

WeMy  Notes  of  C(ms,  April  I,  1880.  J 
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The  Pennsylvania  and  Allegheny  Valley 
Railroads  entered  into  an  arrangement  where- 
by crude  oil  was  brought  from  the  oil  regions 
of  Pennsylvania  to  Pittsburg,  at  one  rate, 
without  regard  to  distance,  and  refiners  of 
crude  oil  were  given  a  uniform  through  rate 
for  refined  oil  to  the  seaboard,  from  any  given 
point  where  the  oil  first  reached  the  latter 
road  as  crude ;  in  an  action  on  the  case  for 
conspiracy  and  injuring  plaintitfs  (who  were 
shippers  of  crude  oil  to  Pittsburg,  by  barges 
on  the  Allegheny  river)  in  their  business,  held  : 

1.  That  each  party  had  an  undoubted  right 
to  enter  into  a  just  and  fair  arrangement  with 
a  corporation  or  association  of  men,  whereby 
its  business  should  be  increased,  although  the 
effect  of  the  arrangement  may  have  been  to 
take  business  from  the  other. 

2.  Either  party,  with  a  view  of  increasing 
its  business,  may  extend  more  favorable  terms 
to  all  shippers,  although  others  engaged  in  the 
same  business  may  be  incidentally  injured 
thereby;  the  fact  that  the  public  patronise 
those  lines  of  transportation  which  give  the 
most  favorable  terms,  constitutes  no  just 
ground  of  complaint. 

8.  The  right  of  connecting  railroad  corpo- 
rations to  make  contracts  for  through  rates, 
is  incident  to  their  powers,  unless  prohibited 
by  their  charters,  and  the  fact  that  the  freight 
money  was  all  paid  to  one  road,  and  af&r- 
wards  adjusted  between  them,  gave  the  plain- 
tiffs no  right  to  complain. 

4.  Neither  corporations  nor  individuals 
ought  to  be  denied  all  reasonable  benefits 
which  fio w  from  the  active  competition  of  trade. 

5.  The  fact  that  the  president  of  one  of  the 
railroads  said  that  he  would  compel  the  plain- 
tiffs to  go  out  of  the  business  of  shipping  oil 
by  barges,  cannot  change  or  affect  the  case. 
[William  Munhall  v.  The  Penna.  R.  R.  Co. 
and  The  Allegheny  Valley  R.  R.  Co. ;  and 
Jackson  &  Bro.  v.  Same.] — Pittsburg  Legal 
Journal.    May  12,  1880. 

» <•»  * 
ILesal  Honor. 

Judge  C ,  many  years  ago,  when  Wyom- 
ing was  comprised  in  Utah  Territory,  was  the 
principal  arbiter  of  justice  for  a  vast  section 
of  country,  the  inhabitants  of  which,  were  any- 
thing but  a  peacable  and  law  abiding  people. 
On  one  occasion  Pete,  a  notorious  jail-break- 
er was  brought  before  the  judge  for  horse 
stealing,  an  offense  at  that  time  on  the  fron- 
tier, ranked  as  capital.  The  trial  came  to  an 
end,  and  the  judge  sentenced  Pete  to  thirty 
years  in  the  jail  at  Salt  Lake  city,  about  two 
hundred  miles  away.  The  question  was  how 
to  get  the  prisoner  to  Salt  Lake ;  so  the  judge, 
not  to  be  outdone,  swore  the  stage  driver  and 


another  in  as  special  officers,  and  gave  them 
written  instructions  to  deliver  the  body  of 
Pete  to  the  jailor  at  Salt  Lake.  On  the  way 
through  the  mountains,  they  stopped  at  a  place 
to  water  the  horses  and  to  wet  their  whistles. 
Pete  made  a  break  for  liberty  and  failing  to 
halt  when  ordered,  two-six  shooters  sent  their 
deadly  missiles  in  pursuit,  and  Pete  fell  to 
the  ground  to  rise  no  more,  until  summoned 
by  Gabriel's  trumpet  to  answer  for  the  deeds 
done  in  the  body,  before  a  higher  tribunal 
than  Judge  C ^'s.  The  driver  and  his  com- 
panion were  now  in  a  predicament — what  to  do 
with  the  body ;  so  they  consulted  their  written 
instructions,  and  literally  construed  the  same, 
and  strapped  the  body  in  the  rear  boot  of  the 
stage  in  an  upright  posture,  with  the  feet 
dangling  behind,  and  after  driving  about  150 
miles,  arrived  in  Salt  Lake  at  the  house  of 
the  jailor,  who  said  he  was  **  acquainted  with 
the  prisoner;  dump  him  in  the  stable  yard 

until  I  can  arrange  to  lock  the  d d  horse, 

thief  up." 


In  a  case  in  Connecticut  last  month  the 
judge  ruled  that  certain  evidence  was  inad- 
missible. The  attorn^  took  strong  excep- 
tions to  the  ruling,  and  insisted  that  the  of- 
fered evidence  was  admissible.  **I  know, 
your  honor,"  said  he  warmly, "  that  it  is  proper 
evidence.  Here  I  have  been  practicing  at 
the  bar  for  forty  years,  and  now  I  want  to 
know  if  I  am  a  fool?"  "  That,"  quietly  replied 
the  court,  **  is  a  question  of  fact  and  not  of 
law,  and  so  I  won't  pass  upon  it,  but  will  let 
the  jury  decide." 

"  What  is  your  business  ?  "  pompously  in- 
quired the  counsel. 

**  My  business  is  to  do  what  little  good  I 
can  do  to  my  fellow-man, "  modestly  replied 
the  doctor. 

"But  that  doesn't  answer  my  question," 
gruflly  answered  the  counsel.  "  How  do  you 
spend  your  time  ?  " 

**  Why  Squire,  it  takes  about  all  my  time  to 
do  what  I  said."  replied  the  doctor. 

"But  I  want  something  more  definite," 
stoutly  demanded  the  counsel.  "  How  do  you 
go  about  your  business  ?  " 

"That  depends  upon  circumstances,  ac- 
cording to  the  nature  of  the  case, "  explained 
the  doctor.  "  For  instance,  if  I  were  going 
to  begin  on  you,  the  first  thing  I  should  do 
would  be  to  advise  you  to  sign  a  temperance 
pledge !" 

Law  is  very  like  a  sieve ;  it  is  easy  to  see 
through  it,  but  one  must  be  considerably  re- 
duced before  be  gets  through. — Harp€f$ 
Bazar, 


Digitized  by 


Google 


Vol.  Vm 


WASHINGTON  LAW  REPORTER. 


849 


Jui>0£  B ,  a  large  man  with  a  fine  treble 

voice,  was  traveling  on  his  circait  in  one  of 
the  western  Territories,  once  npon  a  time,  and 
as  usual,  was  on  the  back  of  a  small  white 
mule,  and  coming  to  a  pellucid  spring  on  the 
roadside,  the  ju<^e  dismounted  for  the  pur- 
pose of  resting  the  mule  and  placing  his  own 
corpus  outside  of  a  cooling  draught.  The 
mule,  in  pursuance  of  his  well-known  deprav- 
ity of  mind,  sent  both  heels  in  the  air  and 
galloped  off  up  the  road,  the  judge  had  pur- 
sued about  five  miles,  perspiring,  puffing  and 
cursing  the  mule,  when  meeting  with  a  trav- 
eler, the  small  voice  squeaked  out,  <*  Stranger, 
have  you  seen  anything  of  a  little  white  mule 
on  ahead?"  "Yes,  met  one  about  five  miles 
ahead  of  you."  Judge :  "  Well,  it  left  me 
about  five  miles  back  here."  Stranger :  "Oh, 
well,  old  man,  you  can  overtake  it,  don't  cry 

about  it."    Judge,  (in  a  rage) :   " 

your  soul,  sir,  Fm  not  crying ;  it's  a  natural 
way  I  have  of  talking,  d — n  you,  sir. 


§hi|  ((ourts. 


OEHSRAI*  TERM. 

May  32, 18S0. 

The  application  of  Henry  M.  Bohrer.  atndent,  for  admis> 
sloD  to  the  bar,  was  referred  to  the  committee  on  examina- 
tion. 

Mat  84, 1880 

Ck>mmi88loners  Freedman's  Sayings  and  Trust  Oo.  t.  Har- 
yer  Kennedy.    Judgment  afllrmed. 

Basblior  et  al.  y.  Kilbonm  et  al.  Mandate  of  U.  S.  Su- 
preme Oonrt  filed. 

Washington  Brick  Machine  Oo.  y .  Oriffln  et  al.  Decree  be- 
low affirmed. 

Howard  y .  Camsl.    Decree  below  affirmed . 

The  application  of  Oonway  Robinson,  Jr.,  for  admission  to 
the  bar.  was  referred  to  the  committee  on  examination. 

May  S6,  1880. 

United  .states,  nseof  N.  Wilson,  y.  Walker.  Judgment  for 
defendant  on  demnrrer. 

Mat  86,  1880. 

The  application  of  Kossuth  M.  Murphy,  student,  for  ad- 
mission to  the  bar,  was  referred  to  the  committee  on  exam- 
ination 

Flemlng.nse  of  Commissioners  Freedman's  Savings  and 
Trust  Co  ,  T.  District  of  Columbia.    Judgment  affirmed. 

Archer  k  Paneoast  Manufacturing  Co.  y .  Shehperd.  Ap- 
peal dismissed. 

Kline  y.  Barber  et  al.  Judgment  reversed,  and  new  trial 
ordered. 

Cosiello  y.  Haryey  et  al.    Judgment  affirmed. 

May  87.  1880. 

The  application  of  John  M.  MoNeal,  student,  for  admis- 
sion to  the  bar,  was  referred  to  the  committee  on  examina- 
tion. 


CTRCiriT  €OI7BT.~Mae  ArUiar  aad  Cox.  J  J. 
N«w  Anlia  at  EiAw. 

Mat  80, 1880 
Matthews  et  al.    Cer- 


81927.  Antonio  Malnato 
Uorari.    Defu  atty,  P.  P. 

21928  Belt  k  Hall  y.  J.  J.  Beryins. 
atty,  F.  T.  Browning. 

S1929.  Browning  k  MIddleton  y.  H.  aaffney. 
Pills  atty.  It.  G-  Hine. 

21980.  Wm.  M. 


C.  M. 

Acc't,  $83.80.     PllTs 

Acc*t,  $68. 

GalHiey.    Aecount.  $186. 


.aalt&Oo  y 
Plllii  atty,  L.  G.  Hlne. 

Mat  81, 1880. 
81031 .  Wm.  N.  Frew  y.  The  Consolidated  Fire  Extinguisher 
Company. 

Mat  89, 1880. 
819SS.  Louisa  J.  Smoot  et  al.  y.  John  B.  Ford 
Plflii  attys.  B.  F.  BuUer  and  O.  D.  Barret. 


Mat  84. 1880. 

81955.  Daniel  Collins  y.  John  F.  MoGrath.  Appeal.  Plffs 
atty.  D.  W.  Glassie. 

81934.  Peter  J.  Ijaurltzen  y.  Washington  Naylor.  Appeal. 
Defts  atty,  T.  F.  Miller. 

81936.  Joseph  R.  Hertford  y.  Seth  A.  Terry  et  al.  Note, 
$838.    Plffs  atty,  A.  A,  Lipscomb. 

81956.  Thomas  King,  use  of  P.  B  Dunn,  y.  Cullen  White. 
Judgment  of  Justice  O'Neal,  $9i.6«.  Plffs  atty,  P.  J.  Dona- 
hue. 

Mat  86, 1880. 

81937.  Dunn  k  Fagan  y.  Wm.  Cahill.  Judgment  of  Jus- 
tice Harris,  $78.86.    Plffs  atty,  H.  T.  Taggart. 

81988.  Ellas  Trayers  y.  Mark  Young  et  al.  Note,  $100. 
Plffs  atty,  B.  P.  Jackson. 

Mat  96, 1880. 

81939.  John  F.  Olmstead  y.  Thomas  Sunderland.  Acc*t, 
$8,884.86.    Plffs  atty,  W.  F.  Mattingly. 

81940.  Main  k  Martsh,  use  of  Bansome  S.  Main,  y.  Helen 
B.  OorkhiU.    Acc't.  $168.63.    Plffs  atty,  E.  C.  Weaver. 

Mat  87. 1880. 

81941.  District  of  Columbia  y.  John  C.  Poor  et  al.  Bond, 
$86,000.    Plffs  atty,  A.  G.  Biddle. 

IM  EaVlTY— Ha«ii«r,  JaaUe«. 
nmm  Salts. 

Mat  88, 1880. 
7386.  Albert  J.  Tolman  y.  Jas.  H.  McGUl.    Discovery  and 
account.    Com.  sol.,  H.  B.  Davis. 

Mat  94. 1880. 

7887.  Christopher  Trixell  et  al.  y.  Henry  Trixell.  To  sell 
real  estate.    Com.  sol.,  Wra.  John  Miller. 

7888.  Henry  L.  Scott  et  al.  v.  Edward  T.  Lewis  et  al.  For 
partition.    Com.  sols..  Cook  k  Cole. 

Mat  85, 1880. 

7889.  John  H.  Merrlman  y,  Dennis  Barrett.  Injunction. 
Com.  sols  ,  Cook  k  Cole. 

7890.  Mary  Byrnes  y.  Daniel  J.Byrnes.  Divorce.  Com. 
sol.,  W.  T.  Johnson. 

Mat  81,  1880. 
PBOBATK  GOVRT— Haulier,  J. 

In  the  case  of  WiUiam  LiUey,  guardian  of  said  Bachel  L. 
Coleman. 

'*  It  is  ordered  by  the  court,  that  the  petition  filed  herein 
by  said  Bachel  L.  Coleman,  on  the  9d  day  of  April«  1880, 
and  the  citation  issued  thereon,  be  and  the  tame  are  here- 
by dismissed,  and  the  cosu  of  the  proceedings  thereon  be 
paid  by  the  guardian,  said  Lilley.  out  of  the  funds  in  his 
hands,  as  guardian  of  said  Bachel  L.  Coleman." 

Mat  88, 1880. 

Will  of  Caroline  A.  Hyde;  R.  C.  Hyde  appointed  admin- 
istrator, c.  t.  a.;  bond,  $600. 

Estate  of  James  Flanagan;  rule  on  executor. 

Will  of  Solomon  Stover  admitted  to  probate;  letters  is- 
sued to  A.  A.  Wilson  ;  bond,  $86,000. 

Bessie  H.  Hellen  was  appointed  guardian  to  Louise  W. 
Hellen;  bond,  $100. 

Philip  Fisher  was  appointed  guardian  to  Kate  Fisher ; 
bond,  $300. 

Rosa  Atzil  was  appointed  guardian  to  Hoslna  and  Jacob 
Schleeh;  bond.  $8,000. 

Will  of  Casper  Ofenstein  admitted  to  probate ;  letters  is- 
sued to  Barbara  Ofenstlf»n ;  bond,  $800, 

Will  of  £.  H.  Calveri  admitted  to  probate. 

A  certified  copy  of  the  will  of  James  Roosevelt  Bailey 
was  filed  and  admitted  to  probate. 

Will  of  Lemuel  F.  Clark  admitted  to  probate :  letters  is- 
sued to  T.  J.  Fisher  and  Eugene  Carusi ;  bond,  $8,600 

Will  of  Samuel  P.  Heinizelman  was  admitted  to  probate. 


LegaJL  Notices* 


IT  89, 1880. 
Ejectment  I 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business.    May  88. 1880. 

In  the  case  of  Charlotte  Crown ,  admn  'x  of  Lem  uel  Crown| 
dec'd,  the  administratrix  aforesaid  has,  with  the  approval 
of  the  Court,  appointed  Friday,  the  86th  day  of  June,  A. 
D.  1880,  at  11  o'docka.  m.  for  making  payment  and  dis- 
tribution under  the  Court's  direction  and  control :  when 
and  where  all  creditors  and  persons  entitled  to  distributive 
shares  or  legacies  or  a  residue,  are  hereby  notified  to  at- 
tend in.person  or  by  agent  or  attorney  duly  authorised, 
with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  administratrix  will  take  the  benefit  of  the 
law  against  them :  Provided,  a  copy  of  this  order  be  pub- 
lished once  a  week  for  three  weeks  in  the  Washington  Law 
Reporter  previous  to  the  said  day. 

n-8  A.  WEBSTER,  Rcfiater  of  Will*. 
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JLegaJL  Notices* 


tN  THE  SUPREME  OOURT  OF  THE  DISTRICT  OF 
Colombia. 


Ebon  C.  Inosrsoll 

T. 

Cbablu  a.  Jamm  bt  al, 


J  ''''• 


MM.    Equity  Doc.  17. 


Charles  A.  James  and 
in  this  caase,  haTine  re^ 
sold  lot«  numbered  ih 
thirty-three (8S),  thirty* 
(86) ,  thirty -seren  (37),  tl 
five  (6),  six  (fl),  seven  (7 
Square  numbered  one  hi 
city  of  Washington,  in  t 
to  the  subdiYlsion  of  sale 
and  approved  by  the  oo 
of  May,  1880.  ordered  the 

firmed,  unless  cause  to  t v 

before  the  24th  day  of  June,'  1880 ;  Provided,  that  a  copy  of 
this  order  be  published  in  the  Washington  Law  Reporter 
and  the  Evening  Star  once  a  week  for  three  successive 
weeks  before  said  day. 

The  report  states  the  aggregate  amount  of  said  sales  to 
be  $19,014.94. 

By  the  Court.  A.  B.  HAONER.  Justice. 

A  true  copy.        Test :  2i-3        R.  J.  Mbiqs,  Clerk. 

By  M.  A.  Claitct,  Ass't  clerk. 


I    No.  67S4.    Equity  Doc.  19. 


IN  THE  SUPREME  OOURT  OF  THE  DISTRICT  OF 
Columbia. 

Obobob  Eablb 

V. 

Robbbt  p.  Dodob  bt  al. 

Charles  Lanman,  the  trustee  in  this  cause,  having  re^ 
ported  to  the  court  that  he  has  sold  the  real  estate  in  this 
cause  mentioned,  that  is  to  say :  all  the  right,  title,  claim 
and  interest  of  the  defendant.  Robert  P.  Dodge,  in  and  to 
lou  numbered  two  hundred  and  sixty-four  (264),  two  hun- 
dred and  8ixty*five  (2tt6),  and  part  of  lot  two  hundred  and 
sixty-six  (266)  In  Beall's  addition  to  Georgetown,  in  the 
District  of  Columbia,  beginning  for  the  same  at  a  point 
formed  by  the  intersection  of  the  south  side  of  Stoddert 
street  with  the  west  side  of  Montgomery  Btreet.and  running 
thence  south  one  hundred  and  twenty  (120)  feet;  thence 
west  one  hundred  and  seuenty  (170)  feet ;  thence  north  one 
hundred  and  twenty  (120)  feet,  thence  east  with  the  line  of 
Stoddert  street  to  the  place  of  beginning,  to  Caroline  H. 
Dodge,  for  the  sum  ot  five  thousand  five  hundred  and 
twenty-five  dollars,  and  that  she  has  paid  the  whole  of  the 
purchase  money  in  cash ;  it  is,  this  26th  day  of  May,  A.  D. 
1880,  ordered  that  said  sale  be  ratified  and  confirmed,  un- 
less cause  to  the  contrary  thereof  be  shown  on  or  before  the 
24lh  day  of  June.  1880;  provided  a  copy  of  this  ordef  be 
published  in  the  Washington  Law  Reporter  and  the  Even- 
ing Star  once  a  week  in  each  of  three  successive  weeks  be- 
fore said  day. 

By  the  Court.  A.  B.  HAONER,  Justice. 

True  copy.    Test :    R.  J.  Mbios,  Clerk,  kc.  22-8 

By  M.  A.  CLAKCY.  Ass't  Clerk. 


THIS  IS  TO  OIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  has  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  John  McCarthy, 
late  of  St.  Louis,  Missouri,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  2l8t  dav  of 
May  next ;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  2l6t  day  of  May,  1880. 

Sis  SMITH  TOVnSHEND. 


JLeffoi  NoUoes. 


THIS  IS  TO  GIVE  NOTICE, 
"niat  the  subscriber,  of  Washington  City,  D.O..  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphan8*Courtbu8iness,Letters 
of  Administration,  on  the  personal  estate  of  Frederick  D. 
Keyworth,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  21st  day  of 
May  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  May,  1880. 
8S.8   .  JOHN  KEYWORTH. 

Wm .  H.  Wabp,  SolMtiMr. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colombia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Let- 
ters Testamentary  on  the  personal  estate  of  William  Hemp- 
hill Jones,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  aame.  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  21st  day  of 
May  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Given  oBder  my  hand  this  21st  day  oi  May,  1880.* 
Sa-S  ANNA  M.  T.  JONES. 


mnis  IS  TO  GIVE  notice, 

X  That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  (3ourt  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  John 
Reilly,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  21st  day  of  May  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  May,  1880. 

22-3  THOS   J.  MYERS. 


rj  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan*s  Court 
BusinaM.    May  7, 1880. 

In  the  matter  of  the  Will  of  Maria  J.  Elliott. 

Application  for  probate  of  the  Will  and  for  Letters  Tee- 
tamentary  on  the  estate  of  Blaria  J.  Elliott,  of  the  District 
of  Columbia,  has  this  day  been  made  by  William  M.  Mew. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  4th  dav  of  June  next,  at  11  o'clock  a.  m., 
to  show  cause  why  the  Will  should  not  be  proved  and  Let- 
ters Testamentary  on  the  estate  of  the  said  deceased  should 
not  issue  as  prayed.     Provided,  a  copy  of  this  order   be 

Eublished  once  a  week  for  three  weeks,  in  the  Washington 
■aw  Reporter,  previous  to  the  said  day. 
Test :  10-S*  A.  WEBSTER,  Register  of  WiUs. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Business.    May  7, 1880. 

In  the  matter  of  the  Will  of  Jonathan  Homer  Lane. 

Application  for  probate  of  the  Will  and  for  Letters  Tes 
tamentary  on  the  estate  of  Jonathan  Homer  Lane,  of  the 
District  of  Columbia,  has  this  day  been  made  by  Jani^s  J. 
Clark. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  4th  day  of  June  next,  at  11  o*clook 
a.  m.,  to  show  cause  why  the  Will  should  not  be  proved 
and  Letters  Testamentary  on  the  estate  of  the  said  deceased 
should  not  issue  as  prayed.  Provided,  a  copy  of  this  order 
be  published  once  a  week  for  three  weeks,  in  the  Wash- 
ington Law  Reporter,  previous  to  the  said  day. 

Test :       19-S*  A.  VTEBSTER,  Register  of  Wills. 

CHANCERY  SALE  OF  VERY  DESIRABLE  BUILD- 
ING, LOTS  IN  THE  NORTHWESTERN  SECTION 
OF  THE  CITY  FRONTING  ON  P  AND  2lst  STREETS 
NEAR  *'DUPONT  CIRCLE.'* 

By  virtue  of  a  decree  of  the  Supreme  Ctourt  of  the  Dis- 
trict of  Columbia,  passed  on  the  8th  day  of  February,  1879. 
in  Equity  cause  No.  6680,  Doc.  17,  I  will  sell  on  Tuesday, 
June  1st,  1880,  at  6:80  o'clock  p.  m.,  on  the  premises,  the 
following  property : 

Lot  five,  in  Souare  96.  on  the  northeast  comer  of  21st 
and  P  StreeU.  N.  W.,  and  containing  10,042  square  feet  of 
ground ;  this  lot  will  be  subdivided  if  desired. 

Immediately  after,  Loto  41,  42,  43  and  44  in  Square  96, 
aggregating  7987J4  square  feet  of  ground  on  P  Street,  be- 
tween 20th  and  2i8t  streets,  northwest. 

Terms  as  prescribed  by  the  decree  are :— One  third  cash, 
and  the  residue  in  three  equal  payments  at  six,  twelve  and 
eighteen  months  from  day  of  sale,  and  secured  by  deed  of 
trust  on  the  property  sold,  with  notes  bearing  interest  at 
six  per  cent  per  annum  until  paid,  all  conveyancing  at  pur- 
chaser's cost ;  a  deposit  of  $60  will  be  required  on  each  lot 
at  the  time  of  sale. 

THOS.  J.  LUTTRELL,  Trustee. 

Fitch.  Fox  A  Bbowk,  Real  Estate  Brokers. 

B.  H.  Wabitbb,  Anotioneer.  IM 
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FTHE  SUPREBCE  OOUBT  OF  THE  DISTRICT  OF 
Columbia, 
Gborgb  Tritssdsll         1 

T.  {No.  4827.     Equity. 

William  G.  Phillips  bt  al.  3 

James  S.  Edwards  and  Philip  F.  Itarner.  trustees  herein, 
harini?  reported  a  sale  of  lot  56  in  Oallan's  snbdiyison  of 
fqnare  829,  in  Washingrton  city,  in  the  District  of  Oolnm- 
bia,  to  Andrew  J  Donaldson,  for  $400. 

It  Is  this  2lst  day  of  Bfay  A.  D.  1880,  ordered  that  said 
•ale  be  confirmed  unless  good  cause  to  the  contrary  be 
shown  on  or  before  the  21st  day  of  June,  A.  D.  1880; 
Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week,  for  three  saccessivo 
weeks,  before  said  day. 

A.  B.  HAONER,  Justice. 
True  copy.  Test:  Sl-8  R.  J.  Mxioe,  Clerk. 
EDWABPg  A  Barwabd,  Solicitors.      

CHANCERY  SALE  OF  YALUABLE  BUSINESS  PROP- 
PERTY  SITUATE  NO.  815  PENNA.  AYR.   N.  W.- 
AND  BEING  A  THREE-STORY  BRICK  DWELL, 
ING  WITH   STORE. 
By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Oolnmbia,  passed  on  the  6th  day  of  May.  A.  D.  188a 
la  equity  cause  No.  6880,  docket  17,  wherein  Emma  Myers  is 
complainant,  and  Charles  F.  Myers  et  al.  defendants,  we 
shall  sell  at  public  auction,  in  fh>nt  of  the  premises,  on 
THURSDAY,  )he  Sd  day  of  June,  A.  D.  1880,  at  6  o'clock  p. 
m.,  the  following  described  real  estate,  situate  In  the  city 
of  Washington,  D.  0.,  and  being  all  of  lot  numbered  five  (6), 
reservation  numbered  ten  (10),  together 'with  the  Improve- 
ments thereon,  consisting  of  a  three-story  brick  dwelling 
with  store. 

Terms :  $2,600  in  cash ;  balance  in  fonr  equal  instalments, 
in  six,  twelve,  eighteen  and  twenty-four  months,  evidenced 
by  the  promissory  notes  of  the  purchaser,  bearing  interest 
at  the  rate  of  seven  per  cent,  per  annum,  secnred  by  deed 
of  trust  on  the  property  sold ;  $200  depoeit.  AH  convey- 
ancing and  recording  at  purchaser'  scost.  If  the  terms  of 
sale  are  not  complied  with  in  seven  days,  the  Trustees  re- 
serve the  right  to  re-sell  the  property  at  the  risk  and  cost 
of  the  defaulting  purchaser  or  purchasers  after  ten  days' 
previous  advertisement. 

LUTHER  H.  PIKE, 

No.  002  D  street  n.  w.     i  Trn^tK^M 
SIDNEY  T.  THOMAS,  '^  rrastees. 

No.  462  D  street  n. 
B.  H.  WARNER,  Anct.  19-4 


tn.  W.       In 

LS.  V 

n.  w.      J 


IN  THE  SUPREMlfi  COURT  OF  THE  DISTRICT  OF 
Columbia.    Holding  a  Special  Term  for  Orphans'  Court 
Business.   May  14, 1880. 
In  the  matter  of  the  estate  of  John  Holly  Yan  Antwerp. 
Application  for  Letters  of  Administration  on  the  estate  of 
John  Holly  Yan  Antwerp,  of  the  District  of  Columbia,  has 
this  day  been  made  by  Lyd  ia  M .  Kellogg.    All  persons  Inter- 
e«ted  are  hereby  notified  lo  appear  in  this  court  on  Friday, 
the  4th  day  of  June  next,  at  11  o'clock  a.  m.,  to  show  cause 
why  Letters  of  Administration  on  the  estate  of  the  said  de- 
ceased should  not  issue  as  prayed.    Provided,  a  copy  of  this 
order  be  published  once  a  week,  for  three  weeki.  In  the 
Washington  Law  Reporter,  previous  to  the  said  day. 

Test :  A.  WEBSTER,  Register  of  Wills. 

HIS  IS  TO  GIYE  NOTICE. 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  Testamentarv  on  the  personal  estate  of  James 
M.  Torbert.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriburs  at  or  before  the  30th  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Given  under  our  hands  this  30th  day  of  April,  1880. 

SUSAN  TORBERT, 
19-3 JAMES  M.  TORBERT,  Jr. 


rpHIS  IS  TO   GIYE  NOTICE, 

JL  That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  tl^e  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Maria  Wellington 
Stewart,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  80th  day  of  April 
next;  they  mav  otherwise  bylaw  be  excluded  f^om  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  80th  day  of  April,  1880. 

FRANCIS  UPSinSR.  Executor. 

R.  D.  MUI8ST,  SoUoitor.  1»« 


Legal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OP 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business,  May  14,  1880. 

In  the  matter  of  the  Will  of  Peter  Hannay. 

Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentary on  the  estate  of  Peter  Hannay,  of  the  District 
of  Columbia,  has  this  day  been  made  by  Sarah  E.  Hannay. 

All  persons  Interested  are  hereby  notified  to  appear  In  this 
court  on  Friday,  the  11th  uayof  June  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  Will  should  not  be  proved  and 
Letters  Testamentary  on  the  estate  of  said  deceased  should 
not  issue  as  prayed.  Provided,  a  copy  of  this  order  be  pub- 
lished once  a  week  for  three  weeks  in  the  Washington  Law 
Reporter  previous  to  the  said  day. 

Test:  A.  WEBSTER,  Register  of  WillB. 

H.  B.  Cbittbndbn,  Solicitor.  20-8 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    May  14, 1880. 

In  the  matter  of  the  estate  of  Patrick  H.  McCabe 

Application  for  Letter^ of  Administration  on  the  estate 
of  Patrick  H.  McCabe.  of  the  Sign&l  Service  U.  S.  A.,  has 
this  day  been  made  by  James  M.  Lyddy. 

All  oersons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  llthday  of  June  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letters  of  Administration 
on  the  estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week, 
for  three  weeks  in  the  Washington  Law  Reporter  previous 

to  the  said  day.  

Test :         A.  WEBSTER,  RegUter  of  Wills. 

JOBN  Amblbr  Smith,  Solicitor.  20-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business.    May  14, 1880. 

In  the  case  of  Wilhelmina  Walter,  Administratrix  of  John 
Walter,  deceased,  the  Administratrix  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  llth  day  of 
June  A.  D.  1880,  at  11  o'clock  a.  m.  for  making  payment  and 
distribution  under  the  Court's  direction  and  control ;  when 
and  where  all  creditors  and  persons  entitled  to  distributive 
shares  or  a  residue,  are  hereby  notified  to  attend  in  person 
or  by  agent  or  attorney  duly  authorised,  with  their  claims 
against  the  estate  properly  vouched;  otnerwise  the  Admin- 
istratrix will  take  the  benefit  of  the  law  against  them : 
Provided,  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

20-8*  Test :  A.  WEBSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,' holding  a  Special  Term  for  Orphans* 
Court  Business,  May  14, 188«. 

In  the  case  of  Joseph  S.  Smothers,  Executor  of  Ellen 
Jones,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  llth  day  of 
June  A.  D  1880,  at  11  o'clock  a.  m.  for  making  i>ayment 
and  distribution  under  the  Court's  direction  and  con- 
trol: when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorized, with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Executor  will  take  the  benefit 
of  the  law  against  them :  Provided,  a  copy  of  this  order  be 
publisheti  once  a  week  for  three  weeks  in  the  Washington 
Law  Reporter  previous  to  said  day. 

aO-8  Test:         A.  WEBSTER.  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OP 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business.    May  14, 1880. 

In  the  case  of  George  W.  Evans,  Administrator  of  Emily 
Southwick,  deceased,  the  Administrator  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  1 1  th 
day  of  June  A.  D.  1880,  at  II  o'clock  a.  m.  for  making  pay- 
ment and  distribution  under  the  Uouri's  direction  and  con- 
trol: when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares,  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorised, with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  administrator  will  take  the  ben- 
efit of  the  law  against  them :  Provided  a  copy  of  this  or* 
der  be  published  once  a  week  for  three  weeks  in  the  Wash- 
ington Law  Reporter  previous  to  the  said  day. 

904  Test :  A.  WEBSTER,  Register  of  Wills. 
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mHIS  IS  TO  OIVE  NOTICE, 
JLTbat  tbesabscriber,  of  the  District  of  Columbia,  hat  ob- 
tained from  the  Sapreme  Court  of  the  District  of  Colam- 
bia,  holding  a  Special  Term  for  Orphans'  Court  business, 
LtAtters  of  Administration  on  the  peronal  estate  of  Qeorge 
Hilton,  late  ofDintrict  of  the  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or^fore  the  14th  day  of  May 
next :  they  may  otherwise  by  law  be  excluded  flrom  aU 
^enetlt  of  the  said  estate. 

Given  under  my  hand  this  14th  day  of  BCay,  1880. 

GEORGE  W.  CISSEL. 

Wm.  Johh  Millkb,  Solicitor.  21-8 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washinfton  City,  hath  obtained 
Arom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Let* 
ters  of  Administration  on  the  personal  estate  of  Edward 
W.  Latimer,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  saia  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  aoth  day  of 
April  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  80th  day  of  April,  1880. 

21-S  C.  M.  N.  LATIMER. 


I 


N  THE  SUPREME  COURT  OF  THE  DISTRICT    OP 
Columbia,  the  90th  day  of  May,  1880. 
Samxtbl  M.  Plumlby        > 

V.  \    No.  7281.     Equity  Doc.  20. 

Bbitbdict  Milburn  bt  al.    ) 

On  motion  of  the  plaintiff,  by  Mr.  W.  Preston  Williamson, 

his  solicitor,  it  Is  ordered  that  the  defendant,  Thomas  J. 

Logan,  trustee,  cause  his  appearance  to  be  entered  herein 

on  or  before  the  first  rule-day  occurring  forty  days  after  this 

day :  otherwise  the  cause  will  be  proceeded  with  as  in 

case  of  default. 

By  the  Court.  A.  B.  HAGNER,  Justice,  kc. 

True  copy.    Test:       21-8  R.  J.  Mbios,  Clerk,  etc. 

W.  Prbstok  Williamsox.  Solicitor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Sarah  A.  Brbrbtoh 

V.  {No.  6817.    Eq.  Doc.,  18. 

Jas.  I.  Brbbbtom  bt  al. 
The  publication  of  the  order  nisi,  confirming  the  trustee's 
sale  in  this  cause,  having  been  Inadvertently  omitted :  it  is 
by  the  court,  this  19th  day  of  May,  A.  D.  1880 ;  ordered  that 
the  sale  of  real  estate  in  the  proceedings  mentioned  be  rati- 
fied and  confirmed,  unless  cause  to  the  contrary  thereof  be 
shown  on  or  before  the  19th  dav  of  June  next:  Provided  a 
copy  of  this  order  be  publisbed  m  the  Washington  Law  Re- 
porter, once  a  week  for  three  successive  weeks  before 
sald.day.  The  report  states  the  amount  of  the  sale  to  be 
$20,800. 
By  the  Court.  A.  B.  HAGNER.  .Tnstloe.  ke, 

A  true  copy.    Test:  21*3  R.  J.  Mbios,  Clerk. 


!No.  6817. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    May  7,  1880. 

In  the  matter  of  the  Will  of  Henry  Rochat. 

Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentarv  on  the  Estate  of  Henry  Rochat,  of  the  District 
of  Columbia,  has  this  day  been  made  by  Patrick  A.  Byrne. 

All  persons  Interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  4th  day  of  June,  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  the  Will  shovld  not  be 

S roved  and  Letters  Testamentary  on  the  estateof  the  said 
eceased  should  not  issue  as  prayed.    Provided,  a  copy  of 
this  order  be  published  once  a  week  for  three  weeks,  in 
the  Washington  Law  Reporter,  previous  to  the  said  day. 
Test:  A.  WEBSTER,  Register  of  Wills. 

B.  T.  Hanlbt,  Solicitor.  19-S 


I  Kb. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA. 
Jambs  8.  Edwards 

V.  [Kb.  71«S.    Equity. 

Jacob  D.  Fauncb  bt  al. 

Job  Barnard,  trustee  herein,  having  reported  a  sale  of 
lot  4,  square  418,  in  the  city  of  Washington,  in  the  District 
of  Columbia,  to  John  H.  De  Atley,  for  $1210. 

It  is.  this  I8th  day  of  May,  1880,  ordered  that  said  sale  be 
confirmed,  unless  good  cause  to  the  contrary  be  shown  on 
or  before  the  18th  day  of  June,  1880 ;  Provided  a  copy  of  this 
order  be  published  in  the  washiufton  Law  Reporter  for 
three  successive  weeks  before  said  day. 
By  the  Court:  MAC  ARTHUR,  JnsUce. 

A  true  copy.        Test :  R.  J.  Mbios,  Clerk. 

21-8  Edwards  k  Barnard,  Solicitors. 


IN    THE  SUPREME  COURT  OF  THE  DISTRICT  OF 

*^  Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    May  14. 1880. 

In  the  matter  of  the  Estate  of  Henry  L.  Kinney. 

Application  for  letters  of  administration  on  the  estate  of 
Henry  L.  Kinney,  of  Corpus  Chrlsti,  Texas,  has  this  day 
been  made  by  Richard  T.  Birchett.     ; 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  II th  day  of  June  next,  at  11 
oclock  a,  m..  to  show  cause  why  letters  of  Administration 
on  the  estate  of  the  said  deceased  should  not  issue  as  prayed 
Provided  %  copy  of  this  order  be  published  once  a  wee  k 
for  three  weeks,  iu  the  Washington  Law  Reporter,  previous 
to  the  said  day.  

20-8*       Test: A.  WEBSTER.  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia, 
Mary  Mac  Dakibl  bt  al.  } 

vs.  \    No.  8898,    Eq.  Doc.  18. 

Jambs  W.  Mac  Daitkibi..  ) 

It  is  this  ISth  day  of  May  1880,  ordered  thnt  the  sale  made 
by  James  H.  Taylor,  trustee  in  this  cause,  on  theSrdday 
of  May  1880.  of  Lot  numbered  forty-seven  (47).  in  subdivision 
of  reservation  number  ten  (10),  be  and  the  same  hereby  is 
ratified  and  confirmed  unless  cause  to  the  contrary  be 
Ahown.  on  or  before  the  I8th  day  of  June  1880.  Provided,  a 
copy  of  this  order  be  published  in  the  Washington  Law  Re- 
porter once  in  each  of  three  successive  weeks  before  >  aid 
IStU  day  of  June,  1880. 

The  report  states  the  total  proceeds  of  sales  to  be  $870. 

204  A.  B.  HAGNER,  ASS.  Jostioe. 


tN  THE  SirpREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Business.    May  2l8t,  1880. 

In  the  case  of  Richard  R.  Crawford,  executor  of  John 
Sulllran,  deceased,  the  executor  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  18th 
day  of  June,  A.  D.  1880,  at  11  o'clock  a.  m.  for  making 
payment  and  distribution  under  the  Court's  direction 
and  control;  when  and  where  all  creditors  and  persons, 
entitled  to  distributive  shares  or  a  residue,  are  here- 
by notified,  to  attend  in  person,  or  by  agent  or  attor- 
ney duly  authorised,  with  their  claims  against  the  es- 
tate properly  vouched ;  otherwise  the  executor  will  take 
the  benefit  of  the  law  against  them :  Provided,  a  copy 
of  this  order  be  published  once  a  week  for  three  weeks  In  the 
Washington  Law  Reporter  previous  to  the  said  day. 

21-s  Test:  A.  WEBSTER,  Register  of  WIUs. 


IN  THE  SUPREME  COURT  OF  TH£  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.  May  21, 1880. 
In  the  case  of  John  J.  Halsted,  executor  of  Catherine 
E.  Smith,  deceased,  the  executor,  afbresald  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  18th 
day  of  June,  A.  D.  1880.  at  n  o'clock  a.  m.  for  ma- 
king payment  and  distribution  under  the  Court's  di- 
rection and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorised,  with  their  claims  against  the  estate  prop- 
erly vouched;  otherwise  the  executor  will  take  the  benefit 
of  the  law  against  them :  Provided  a  copy  of  this  or- 
der be  published  once  a  week,  for  three  weeks,  iu  the  Wash- 
ington Law  Reporter,  previous  to  the  said  day. 
21-.<t*  Test :     A.  WEBSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  sitting  in  Equity,  May  17, 1880. 
Tbb  Frbbdman's  Savings  and  TunsTi 

COMPANY,  AND  THOMAS  H.  TaLBOTT,  Ij^n^y.     j^^     402I. 

Charlbs  H.  Holdbn  bt  al.         J 

Fillmore  Beall,  trustee.  In  this  cause,  having  reported 
that  he  has  made  sale  of  the  real  estate  described  in  the 
proceedings  in  this  cause.  In  compliance  with  the  decree  of 
thU  court:  It  Is.  this  17th  day  of  May,  A.  D.  1880,  ordered 
that  the  said  sale  be  ratified  and  confirmed,  unless  cause  to 
the  contrary  thereof  be  shown  on  or  before  the  17th  day  of 
June,  A.  D.  1880 :  Provided  a  copy  of  this  order  be  published 
In  the  Washington  Law  Reporter  once  a  week  for  three  suc- 
cessive weeks  prior  to  said  17  th  day  of  June,  1880.  The  re- 
port states  the  amount  of  sales  to  be  $6,000. 

By  the  Court:  A.  B.  HAONER,  JnsUoe,  Ac. 

Trascopy.   Test:         21-8      B.J.MBi«s,01trk,4e. 
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GBOKGS  B.  CORKHILL 
A.  H.  JACKSON       .     . 


Editor 
ASBOOiATB  Editor 


With  the  present  number  of  the  Repor- 
ter, its  series  of  articles  on  the  Law  of  Slan- 
der and  Libel  closes.  If  the  reading  of  them 
compensates  our  patrons  we  are  amply  repaid. 
There  will  be  an  article  on  the  pleadings  and 
the  evidence. 


The  following  Promotions  and  changes 
have  recently  been  made  in  the  Greneral  Land 
Office:  C.  W.  Holcomb,  promoted  to  Chief 
Clerkship ;  D.  E.  Sickels,  transfered  from  head 
of  Pre-emption  to  head  of  Mineral  Division ; 
£.  A.  KreioUee,  assigned  as  head  of  Pre-emp- 
tion Division;  G.  N.  Whittington,  Finance 
Clerk,  promoted  firom  Third  to  Fourth-class 
Clerkship. 


Uw  ffSUider  aid  Libel. 
No.  10. 

A  fair,  plain  and  unvarnished  statement  of 
the  action  of  a  court  of  justice  is  not  action- 
able ;  biit  a  highly  colored  account  of  such 
proceedings,  mixed  with  insinuations  of  per- 
jury, cannot  be  Justified  j  nor  can  a  statement 
of  the  circumstances,  given  as  from  the  mouth 
of  counsel  instead  of  being  accompanied  or 
corrected  by  the  evidence. 

In  Stiles  v.  Nokes,  7  East.,  503,  it  is  laid 
down  that,  ''  it  must  not  be  taken  for  granted 
that  the  publication  of  every  matter  which 
passes  in  a  court  of  justice,  however  truly  rep- 
resented, is,  under  all  circumstances  and  with 
whatever  motive  published,  justifiable ;  but  the 
doctine  must  be  taken  with  grains  of  allow- 
ance." In  the  case  above  cited,  Grose,  J., 
remarked  that  "  it  often  happens  that  circum- 
stances necessary  for  the  sake  of  public  jus- 
tice to  be  disclosed  by  a  witness  in  a  judicial  in- 
quiry, are  very  distressing  to  the  feelings  of 
individuals  on  whom  they  reflect ;  and  if  such 
circamstances  were  afterwards  wantonly  pub- 
lished, I  should  hesitate  to  say,  that  such  un- 
necessary publication  was  not  libellous  merely 


because  the  matter  had  been  given  in  evidenoe 
in  a  court  of  justice." 

Nor  does  it  follow  that  because  counsel  is 
privileged  as  to  what  he  delivers  in  court,  a 
publisher  may  circulate  his  expressions  in  a 
printed  paper,  Roberts  v.  Brown,  10  Bingh., 
525 ;  4  M.  <Sb  S..  sec.  407.  It  is  libellous  to 
publish  a  correct  account  of  judicial  proceed- 
ings if  accompanied  with  comments  and  in- 
sinuations tending  to  asperse  a  man*s  char- 
acter. See  Commonwealth  v.  Blanding,  S 
Pick.,  504;  Thomas  v.  Croswell,  7  Johns^ 
264. 

In  Usher  v.  Severance,  2  App.,  9,  it  is  stated 
that  the  editor  of  a  newspaper  has  a  right  to 
publish  the  fact  that  an  individual  was  arrested 
and  the  offence  of  which  he  stands  charged, 
but  he  has  no  right,  while  the  charge  is  in 
course  of  investigation  before  a  magistrate, 
to  as9wne  that  the  person  accused  is  guilty, 
or  to  hold  him  out  to  the  world  as  such. 

That  which  is  written  may  be  injurious  to 
the  character  of  another,  yet,  if  bona  fide,  or 
with  a  view  of  investigating  a  fact  in  which 
the  party  making  it  is  interested,  it  is  not  li- 
bellous. Chief  Justice  Parker,  in  Remington 
V.  Congdon,  2  Pick.,  514,  says  that  "  accusa- 
tions made  to  a  body  competent  to  try  the  al- 
leged offence  are  not  the  subject  of  an  action 
for  slander."  But  in  Bodwell  v.  Osgood,  5 
Pick.,  579,  it  was  determined  that  a  false 
complaint  made  with  express  malice  or  with- 
out probable  cause,  to  a  body  having  compe- 
tent authority  to  redress  the  grievance  com- 
plained of  may  be  the  subject  of  an  action 
for  libel,  and  the  question  of  malice  is  to  be 
determined  by  the  jury. 

Malice  must  be  proved  in  an  action  for  li- 
bellous words  in  a  remonstrance,  which  a 
citizen  has  a  right  to  present  to  the  public  au- 
thority, as  against  an  application  for  a  license 
for  a  tavern.  Hitcraft  v.  Jenks,  5  Whart., 
158 ;  Vanderree  v.  McGregor,  12  Wend.,  545 : 
Bradley  v.  Heath,  12  Pick.,  165;  Harris  v. 
Harrington,  2  Tyler,  129.  An  action  for  libel 
lies  on  a  communication  to  a  head  of  a  de- 
partment charging  a  subordinate  officer  with 
peculation  and  firaud  where  the  subordinate 
is  liable  to  removal,  but  such  action  is  in  the 
nature  of  a  malicious  prosecution  and  the  proof 
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mast  conform  to  the  latter  action.  Howard 
V.  Thompson,  21  Wend.,  819.  The  libel  com- 
plained of  was  contained  in  a  petition  to  the 
legislature ;  the  truth  was  given  in  evidence 
in  justification  ;  it  was  not  necessary  to  plead 
the  truth.  Commonwealth  v.  Morris,  1  Virg. 
Cas.,  176. 

.  Communications  I^ade  to  the  appointing 
power  in  r^ard  to  the  character  of  an  appli- 
cant for  an  office,  are  privileged  if  made  in 
good  faith.  Blackford  v.  Thorn,  5  Johns., 
508 ;  O' Donahue  v.  McGovem,  28  Wend.,  26 ; 
Gray  v.  Pentland,  2  Serg.  &  R.,  28  ;  S.  C,  4 
Id.,  420.  Where  the  defendant,  in  answer  to 
a  letter  as  to  the  good  character  of  A.,  said  that 
whilst  A.  was  in  his  employ,  she  conducted  her- 
self disgracefully,  and  that  she  had  since 
been  a  prostitute,  and  that  a  similar  state- 
ment had  been  made  by  defendant  to  persons 
who  had  recommended  the  plaintiff  to  her ; 
it  was  holden,  they  were  privileged  communi- 
cations, and  that  the  plaintiff  was  properly 
nonsuited  for  want  of  proof  of  malice.  "  But 
where  the  master  wrote  a  letter  without  pre- 
vious application,  and  then  a  second  in  an- 
swer to  inquiries  made  of  him  as  to  the  plain- 
tiff*8  character.  Lord  Tenterden,  C.  J.,  left  it 
to  the  Jury  to  say  whether  the  communica- 
tion contained  in  that  letter  was  made  by  the 
master  bona  Jide,  acting  under  the  belief  that 
he  was  discharging  a  duty  he  owed  to  the 
party,  who  was  about  to  take  the  plaintiff  into 
his .  service,  or  whether  it  was  made  malici- 
ously, with  an  intention  of  doing  an  injury  to 
the  plaintiff;  and  the  jury  having  found  that 
the  communication  was  maliciously  made,  the 
court  refused  to  disturb  the  verdict." 

The  courts  maintain  a  difference  between 
publications  relating  to  public  and  private  in- 
dividuals. Every  citizens  has  a  right  to  com- 
ment on  those  acts  of  public  men  which  con- 
cern him  as  a  citizen,  if  he  do  not  make  his 
comment  a  cloak  for  malignity,  malice  and 
slander.  Thorn  v.  Blanchard,  5  Johns.  508 ; 
Commonwealth  v.  Clapp,  4  Mass.,  163 ;  Com- 
monwealth V.  Blanding,  8  Pick.,  804. 
.  It  may  be  shown  that  the  publication  was 
made  for  justifiable  purposes,  and  not  malici- 
ous, nor  with  the  intent  to  defame ;  so  there 
may   be  cases  where  the  defendant  having 


proved  the  purpose  justifiable,  may  give  in 
evidence  the  truth  of  the  words,  where  soch 
evidence  will  tend  to  negative  the  malice  and 
intent  to  defame.  Commonwealth  v.  Clapp, 
4  Mass.,  168.  A  complaint  made  to  the  exe- 
cutive, or  to  the  head  of  a  department,  or  to 
the  legislature,  or  to  any  other  public  consti- 
tuted body  against  any  public  officer  under 
the  same,  for  the  purpose  of  seooring  their 
removal,  or  the  redress  of  a  grievance,  the 
subject  of  the  complaint  being  of  a  public  na- 
ture, or  the  complainant  having  a  particular 
interest  therein.  lb.  Commonwealth  v.  Blan- 
ding,  8  Pick.,  804,  814.  816,  817.  A  defam- 
atory  writing,  expressing  only  one  or  two 
initials  of  a/ name,  with  other  certain  de^ 
scriptive  matter,  so  as  unmistakably  to  indi- 
cate a  certain  person,  is  as  properly  libel  as 
if  the  full  name  had  been  given.  Accord, 
Cobbetfs  Case,  Whart,  St.  Tr.,  822;  Clark  v. 
Creitsburgh,  4  McCord,  491. 


Le^al  PersoiaU. 


Hon.  David  K.  Cartter,  Chief  Justice  of 
the  Supreme  Court  of  the  District  of  Colum- 
bia, left  Washington  on  tbe  1st  inst.,  for  the 
State  of  Kansas,  partly  on  business,  and  fcH* 
needed  relaxation.  The  good  wishes  of  the 
entire  bar  accompany  his  honor  on  his  travels. 
Few  judges  have  presided  over  a  bar  of  such 
numbers  for  so  long  a  time,  and  retained  the 
affection  and  respect  of  all  its  members  as  has 
the  Chief  Justice,  b^th  as  regards  his  pro- 
found ability  and  sterling  goodness  of  heart. 

The  following  gentlemen  are  in  the  city  on 
professional  business:  Genl.  N.  H.  Harris, 
of  Vicksburg,  Miss.,  Grenl.  A.  V.  Rice,  of  Ohio, 
are  at  Willard's  Hotel. 

E.  Y.  Bell,  E.  S.  Fowler  and  W.  H.  Grinell, 
of  New  York,  are  at  the  Riggs  House. 

Self-Defence — Intent. — A  charge  which 
postulates  as  one  of  the  elements  of  self-de- 
fence, a  real  intent  on  the  part  of  the  assailed 
to  take  the  life,  or  do  some  grievous  bodily, 
harm  to  the  assailant,  is  erroneous.  Such  in- 
tent need  not  exist  in  fact ;  if,  by  some  present 
act  or  demonstration  of  the  assailed,  he  in- 
duces in  the  mind  of  the  slayer  a  reasonable 
belief  that  danger  to  his  life  or  person  was 
then  imminent,  this  is  enough,  though  in  fact 
the  party  slain  had  not  such  intent. 
>  n»»  * 

The  difference  between  wilful  murder  and 
justifiable  homicide  is  found  in  the  jnr74)ox. 
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On  the  last  day  of  the  Easter  sittings  judg- 
ment was  given  by  the  Court  of  Appeal  in  the 
Capital  and  Counties  Bank  v.  Henty  &  Son, 
which  is  a  case  of  much  interest.  The  de- 
fendants are  brewers  at  Chichester,  where  the 
plaintiffs  have  a  branch  of  their  bank.  It 
seems  formerly  to  have  been  the  practice  for 
the  Chichester  branch  to  cash  all  cheques 
drawn  on  other  branches  of  the  bank  in  favor 
of  Messrs.  Henty  by  their  tenants  and  others. 
A  new  manager,  however,  introduced  a  new 
practice,  and  declined  to  cash  the  cheques 
drawn  on  other  branches  unless  the  drawers 
were  in  some  way  guaranteed  by  the  brewers. 
Thereupon,  Messrs.  Henty  sent  tl^e  following 
circular  to  their  tenants :  *  Messrs.  Henty  Sd 
Son  hereby  give  notice  that  they  will  not  ac* 
cept  in  payment  any  cheque  drawn  on  any  of 
the  branches  of  the  Capital  and  Counties 
Bank.'  The  bank  complained  of  this  docu- 
ment as  a  libel,  and  brought  an  action  against 
Messrs.  Henty.  The  action  was  tried  before 
Lord  Coleridge  and  a  special  jury.  The  case 
was  left  to  the  jury ;  but  they  were  unable  to 
agree,  and  were  discharged.  The  matter  did 
not  rest  there;  but  Messrs.  Henty  courted 
judgment,  and  asked  the  Common  Pleas 
Dillon  to  enti^r  it  in  their  favor,  on  the 
ground  that  {he  statement  was  not  a  libel  in 
law.  Mr.  Justice  Grove  and  Mr.  Justice  Den- 
man  declined  this  application,  and  the  defend- 
ants appealed  against  their  decision.  Lord 
Justice  Thesiger  now  expresses  his  agreement 
with  the  coamH>n  pleas,  while  Lords  Justices 
Brett  and  Cotton  are  of  the  contrary  opinion. 
The  question  whether  Messrs.  Henty's  circular 
was  a  libel  has,  therefore,  been  before  three 
tribunals,  only  one  of  which  has  agreed  about 
it,  and  this  one  has  been  overruled.  A  special 
jury  have  been  unable  to  come  to  aconclusion  ; 
four  Judges  (including  Lord  Coleridge  in  the 
enumeriOion)  think  that  it  may  be  a  libel, 
while  two  think  that  it  can  by  no  possibility 
be  libellous. 

The  conduct  both  of  Messrs.  Henty  and  the 
bank  throoghont  the  transaction  was  natural 
enough.  Bankers,  as  a  rule,  do  not,  for 
obvious  reasons,  cash  cheques  at  any  other 
branch  than  that  upon  which  they  are  drawn. 
An  exception,  however,  had  been  made  by  the 
Chichester  bank,  and  Messrs.  Henty  were  in- 
convenienced by.  the  privilege  being  with- 
drawn. I'hey  had  a  right  to  decline  to  take 
any  cheques  they  pleased  from  their  tenants. 
Whether  or  in  what  language  they  were  en- 
titled to  tell  their  tenants  their  intentions  in 
advance  isthe  issue  in  the  case.  That  the 
bank  should  complain  of  the  circular  is  ex- 
plioable  enough.    In  the  first  place,  it  had  a 


tendency  to  decrease  the  .bank's  business,  be- 
cause the  tenants  would  be  not  unlikely  to 
withdraw  their  accounts,  simply  because  they 
could  not  use  them  for  paying  their  rent.  On 
this  head  there  could,  of  course,  be  no  legal 
claim.  But,  secondly,  the  circular,  to  say  the 
least,  was  not  likely  to  have  an  assuring  effect 
on  the  minds  of  those  who  read  it.  Customers 
are  a  timid  race,  and  even  less  than  Messrs. 
Henty  wrote  might,  at  a  time  of  panic,  produce 
a  run  on  the  bank.  On  the  other  hand,  the 
circular  complained  of  was  in  form  the  barest 
possible  notice.  It  simply  records  Messrs. 
Henty's  intentions  with  regard  to  the  payment 
of  debts  due  to  them..  The  inference  at  once 
drawn  from  it  is,  that  the  brewers  were  not  on 
the  best  of  terms  with  the  bankers,  which  was 
true.  Can  it  be  fairly  inferred,  from  the  cir- 
cular,  that  the  bank  was  unable  to  meet  its 
engagements,  which  was  the  innuendo  laid? 
The  document  does  not  in  terms  contain  the 
statement  of  this  or  any  other  existing  fact, 
from  the  beginning  to  the  end ;  but  a  libel  may 
be  conveyed  by  suggestion  equally  as  by  plain 
statement.  The  decision  of  the  court  of  ap- 
peal amounts  to  this :  that,  if  the  Jury  thought 
the  circular  would  convey  to  the  mind  of  the 
reader  that  the  cheques  of  the  Capital  and 
Counties  Bank  were  of  doubtftil  value,  and  it 
was  best  to  have  no  dealings  with  it,  they 
could  not  find  the  circular  to  be  libellous.  It 
may  be  said  that  a  cheque  is  not  a  security  on 
which  the  bank  is  liable.  That  isno  doubt  true ; 
but,  practically,  what  was  said  was  the  same 
as  if  one  merchant  had  given  notice  of  his  re- 
fusal to  take  another  merchant's  paper.  If  a 
man  has  his  money  in  a  bank,  upon  which  he 
gives  a  cheque,  and  the  bank  breaks,  the  effect 
is  at  least  as  embarrassing  to  all  concerned 
as  if  he  had  given  the  bill  of  another  person 
who  failed.  The  Judges  of  the  common  pleas 
declined  to  say  that  the  inference  suggested 
was  legally  incapable  of  being  drawn.  We 
are  inclined  to  think  that  the  reader  of  the 
circular  would  not  be  a  very  unreasonable  man 
if  he  drew  it. 

Lord  Justice  Brett  appears  to  have  taken 
the  opportunity  for  reconiing  something  like 
an  apology  for  his  court,  No  such  proceeding 
was  necessary,  in  spite  of  the  seeming  incon- 
gruity of  two  judges  prevailing  over  four. 
There  are  still  great  anomalies  in  the  consti- 
tution of  the  court  of  appeal  as  a  court  of  re- 
view for  the  high  court ;  such,  for  example,  as 
the  fact  that  Lords  Justices  can  overrule 
Chief  Justices,  who  are  superior  to  them  in 
social  rank  and  salary.  But,  in  spite  of  these 
drawbacks,  the  decision  of  the  court  of  appeal 
is  accepted  with  the  highest  respect.  Con- 
sisting, as  it  does,  of  the  class  of  Judges  who. 
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in  former  days,  woald  have  formed  the  best 
of  the  puisne  judges  and  Vice-Chancellors,  it 
is  as  good  an  intermediate  court  as  is, 
probably,  available.  The  court  of  appeal  was 
by  no  means  intended  simply  to  affirm  the 
court  below.  It  over  and  over  again  has  re- 
versed the  high  court ;  and  the  smallness  of 
the  number  of  cases  in  which  its  own  decision 
has  been  reversed  by  the  House  of  Lords  is  a 
proof  of  its  success.  The  late  Lord  Westbury 
used,  irreverently,  to  compare  judges  to  sheep 
going  through  a  gap.  They  would  go  in  any 
direction  so  long  as  they  had  a  lead.  It  is  no 
discredit  to  the  court  of  appeal  that  it  is  not 
affected  by  this  evil  tradition,  if  tradition  it 
be.  It  gives  cases  a  fair  second  hearing,  as 
was  intended,  and  it  has  even  gone  so  far  in 
refusing  to  follow  the  lead  as  to  overrule  the 
previous  decisions  of  its  predecessor.  The 
case  of  the  Capital  and  Counties  Bank  V. 
Henty  &  Son  is  of  a  kind  very  likely  to  pro- 
duce differences  of  opinion.  It  is  a  case  of 
great  general  interest  as  an  illustration,  and 
of  importance  to  bankers,  although  many 
cases  in  the  future  are  not  likely  to  be  gov- 
erned by  this  decision.  It  is,  however,  neces- 
sary for  bankers  to  know  how  far  the  law  as- 
sists them  in  the  conduct  of  a  business  very 
sensitive  to  all  kinds  of  influences  from  with- 
out.— The  Law  Times  {London.) 


Lord  Chief  Justice  Cockbubn,  of  Eng- 
land, is  publishing  a  series  of  letters  respect- 
ing the  new  Criminal  Code  proposed  for  the 
empire  in  The  Law  Times,  (London,)  fipom 
it  late  number  of  which  we  extract  the  follow- 
ing very  sensible  remarks  upon  the  subject  of 
aspersing  the  reputation  of  those  whose  duties 
it  is  to  administer  justice ;  and,  also,  his  idea 
as  to  the  proper  classiflcation  of  offences  as 
against  the  public  and  as  against  the  indi- 
vidual : 

I  have  in  a  former  part  of  this  letter  ad-' 
verted  to  the  objection  to  including  attempts 
to  bring  the  administration  of  justice  into 
odium  and  contempt  in  the  offence  of  sedition, 
as  not  being  an  offence  against  the  sovereign 
authority.  But  I  am  deeply  sensible  of  the 
mischief  which  must  result  from  the  confi- 
dence of  the  public  in  the  administration  of 
justice  being  shaken ;  while  that  foul  and  scan- 
dalous aspersions  are  sometimes  cast  upon  it, 
which  it  should  be  the  business  and  duty  of 
the  public  prosecutor  to  suppress,  is  but  too 
notorious ;  and  I  think,  therefore,  the  while 
the  administration  of  justice  should,  like  any 
other  exercise  of  public  authority,  be  open  to 


fair  and  legitimate  criticism,  any  attempt  to 
bring  it  into  hatred  and  contempt  should  con- 
tinue to  be,  as  it  now  undoubtedly  is,  an  of- 
fence against  public  order. 

A  like  protection  should  also,  in  my  opinion, 
be  afforded  to  the  exercise  of  all  official  author- 
ity, where  the  purpose  of  an  attack  on  the  con- 
duct of  the  person  exercising  it  is,  not  that  oi 
fairly  criticising,  but  of  traducing  and  vilifying 
it.  Libels  of  this  nature  are  essentially  dif- 
ferent from  attacks  on  private  character.  Hie 
latter  affect  only  the  individual ;  the  former 
affect  the  public,  by  their  tendency  to  bring 
constituted  authority  into  hatred  and  con- 
tempt, and  produce  dissatisfaction  with  gov- 
ernment in  general.  Special  mention  should 
therefore  be  made  of  this  class  of  libels  in  the 
category  of  offences  against  public  order. 

I  have  had,  on  more  than  one  occasion,  to 
object  to  the  part  of  the  Code  in  which  par- 
ticular offences  are  classified.-  It  strikes  me 
that  the  classification  at  present  adopted  in 
the  bill  might  be  materially  improv^.  Of- 
fences should,  in  the  first  place,  be  classed 
under  a  twofold  division — 1.  Offences  afi^ainst 
the  public ;  II.  Offences  against  individuals. 

Under  the  first  head,  with  which  alone  we 
are  thus  far  dealing,  would  be  included— 

I.  Offences  against  the  Stafe  and  Govern- 
ment, including 

1.  High  treason. 

(a.)  Attempts  against  the  Hfe  or 

person  of  the  sovereign. 
(6.)  Levying  war. 
(c.)  Assisting  public  enenj. 

2.  Assaults  on  sovereign. 

8.  Treasonable  conspiracies. 

4.  Sedition. 

5.  Burning  ships  of  war,  arsenal,  stores, 

Ac. 

6.  Inciting  to  mutiny. 

7.  Unlawful  drilling. 

8.  Offences  relating  to  the  coin. 

9.  Forging  of  public  papers. 
II.  Offences  against  the  public  peace. 

1.  Unlai^ul  assembly,  riot,  4dc. 

2.  Destruction  and  demolition  of  build- 

ings. 
8.  Forcible  entry  and  detaiuer. 

4.  Affhiys  and  fights. 

5.  Pursuit  of  game  by  night  armed. 
III.  Oflfences  against  public  order. 

I.  Corruption, 
(a.)  Judical. 
(6.)  Official, 
(c.)  Electoral. 
id.)  Extortion. 
II.  Offences  agaimst  the  admiuialraftkNi 
of  Justice. 
1.  Attempts  to  pervert  Jnatlee. 
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2.  Attempts  to  mislead  justice, 
(a.)  Perjury. 

(6.)  Subornation  of  peijury. 
(c.)  Fabrication  of  evidence. 
8.  Attempts  to  defeat  justice. 
Escapes,  prison  breach,  res- 
cues. 
lY.  Offences  against  religion, 
(a.)  Blasphemy. 

(6.)  Interruption  of  public  worship. 
Y.  Offences  against  public  morals, 
(a.)  Unnatural  crimes. 
(6.)  Public  indecency, 
(c.)  Immoral  publications, 
(d.)  Offences  relating  to  women, 
(a.  a.)  Defilement 
(b.b.)  Abduction. 

(c.c.)  Carnal  knowledge  of  children, 
(d.  d.)  Bigamy. 
(e,  e.)  Concealment  of  birth, 
(f.  f.)  Procuring  abortion, 
(e.)  Disorderly  houses, 
(e.  e.)  Bawdy  houses, 
(f.  f.)  Gaming  houses. 
(g.  g.)  Betting  houses. 
(/.)  Nuisance. 

There  may  be  one  or  two  more  offences 
which  more  properly  belong  to  this  part  of 
the  Code,  but  are  not  included  in  it,  but 
which  do  not  occur  to  my  mind  at  this  mo- 
ment. I  reserve  the  mention  of  them  till  I 
come  to  them  in  their  order  in  the  bilL  And 
with  this  I  conclude  the  observations  which 
have  presented  themselves  to  my  mind,  as 
worthy  of  consideration  on  this  part  of  the 
proposed  Code. 


JJu^reme  (ffouiit  Jialrut  o|(Jolumbta* 


Tenant's  Crop. — An  outgoing  tenant  may 
dispose  of  his  ungathered  crop  as  he  may  any 
other  article  of  personal  property.  He  is  not 
deprived  of  this  right  by  the  fact  that  the 
lease  has  expired  and  the  relation  of  landlord 
and  tenant  no  longer  exist.  He  may  return 
for  his  crop,  not  by  virtue  of  his  lease,  for  no 
such  right  is  usually  reserved  therein,  but  by 
the  custom  of  the  country.  It  is  part  of  the 
common  law.  He  plows  and  sows  by  virtue 
of  the  lease,  but  it  is  the  common  law  that  as- 
sures to  him  the  harvest.  To  deny  this  right 
would,  in  many  instances,  deprive  the  tenant 
of  any  benefit  of  his  crop.  Shaw  v.  Bowman, 
Supreme  Court,  Pa. 


Pabol  is  admissible  to  show  a  collateral 
agreettieiit  between  vendor  and  purchaser  that 
gas  ixtares  shall  pass  with  a  house,  although 
pufctutsed  under  a  written  agreement.  Heys- 
ham  Y.  Detre  (Penn.  S.  C.) 


Benjamin  L.  Jackson  et  al. 

vs, 

Charles  T.  Davis  et  ax. 

Equity,  No.  5,949. 

A  purchaser  of  notes  held  bv  trustees  as  such,  and 
endorsed  by  them  as  such,  takes  with  notice  of 
the  trust,  and  is  bound  to  see  to  the  application 
of  the  purchase-money. 

Edwards  &  Barnard  for  complainants. 

R.  K.  Elliot  for  defendant  Callan. 

R.  Ross  Perry  for  defendant  Kendall. 

Cox,  J.,  delivered  the  opinion  of  the  Court : 

I  am  also  requested  to  deliver  the  opinion 
of  the  court  in  the  case  of  B.  L.  Jackson  and 
others  against  Charles  T.  Davis  and  others. 

The  facts  in  this  case  are  that  on  April  26, 
1876,  the  defendant,  Wylie,  conveyed  lot  28 
of  Turton*8  subdivision  of  square  179  to  de- 
fendants, Augustus  Davis  and  Callan,  as  trus- 
tees, to  secure  two  notes,  each  for  $550,  paya- 
ble to  the  order  of  Charles  T.  Davis  in  6ne 
and  two  years,  with  ^interest  at  10  per  cent, 
until  paid,  with  power  to  sell  in  case  of  default. 
The  notes  were  received  by  the  complainant 
before  maturity  for  full  value.  There  being 
default  made  in  the  payment  of  the  note  first 
due,  the  trustees  were  directed  to  sell,  and  on 
the  12th  of  May,  sale  was  made.  The  prop- 
erty was  bought  in  for  $799.50  by  Charles  T. 
Davis,  son  of  Augustus  Davis,  and  the  endor- 
ser on  the  notes,  who  afterwards  assigned  his 
purchase  to  another  defendant,  Eli  S.  Black- 
wood. Blackwood  afterwards  conveyed  the 
lot  to  Charles  T.  Davis  and  Otis  Bigelow,  to 
secure  four  notes  made  by  Blackwood,  the 
notes  being  executed  to  the  order  of  Davis 
and  Callan,  trustees,  each  for  f  149.90,  amount- 
ing to  $599.60.  Afterwards  Blackwood  con- 
veyed to  Charles  T.  Davis.  These  notes  the 
trustees,  Qallan  and  Davis,  endorsed,  put  in 
the  hands  of  Charles  T.  Davis  and  passed 
them  off  to  the  defendant,  Kendall,  for  value. 

This  bill  is  filed  to  charge  the  property  with 
the  amount  of  that  purchase-money,  notwith- 
standing the  purchase  of  the  notes  by  Kendall, 
without  actual  notice,  it  is  presumed,  of  any- 
thing wrong.  If  the  sale  made  by  the  origi- 
nal trustees,  Augustus  Davis  and  Michael  P. 
Callan,  had  been  wholly  unauthorized,  the 
whole  trust  attaching  to  that  property  under 
the  deed  to  them  would  have  followed  it  into 
the  hands  of  persons  receiving  the  property 
with  notice  of  it.  It  seems,  however,  that  the 
complainants,  the  holders  of  the  notes,  author- 
ized the  sale.  That  being  the  case,  all  t^at  they 
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are  entitled  to  at  the  oatside  is  to  have  the 
benefit  of  that  sale,  and  to  recover  the  proceeds 
of  it.  They  have  never  received  anything 
from  it.  The  trustees  do  not  seem  to  have 
collected  the  cash  payment  on  that  sale  at  all. 
They  seem  to  have  transferred  the  notes  for 
the  deferred  payments,  instead  of  applying 
them  to  the  satisfaction  of  the  debt. 

The  original  purchaser  at  the  sale  was 
Charles  T.  Davis.  Blackwood  knew  that  the 
money  was  not  paid,  which  is  evidenced  by 
his  giving  notes  for  the  deferred  payments. 
We  think  that  the  purchasers,  both  Blackwood 
and  Davis,  and  the  trustees,  who  ought  to  have 
collected  this  money,  are  personally  respon* 
sible  to  the  complainants  for  the  amount  of 
that  unpaid  cash.  The  legal  title  was  con- 
veyed to  Blackwood,  and  he  executed  the 
deed  of  trust  to  secure  the  deferred  payments. 
If  Blackwood  had  conveyed  this  property  to 
Kendall  without  any  notice  of  an  unsatisfied 
trust,  he  would  probably  have  taken  the  same 
discharged  from  any  such  trust.  In  point  of 
fact  he  took  the  notes  with  the  notice  stamped 
^upon  them  that  they  were  trust  property.  They 
were  endorsed  by  the  trustees  and  taken  by 
him.  The  endorsement  itself  was  notice  that 
they  held  the  notes  as  trustees,  and  notice  to 
him  of  the  trust,  and  we  are  satisfied  that  he 
was  under  the  obligation  to  see  to  the  applica- 
tion of  the  purchase-money  paid  by  him  fbr 
those  notes.  If  he  had  paid  the  money  to  the 
right  person,  or  he  had  seen  to  the  application 
of  the  money  to  the  debt  held  by  the  com- 
plainants, he  would  be  entitled  to  hold  his 
mortgage  or  deed  of  trust  to  secure  him  in 
preference  to  everybody  else.  As  it  is,  we 
think  that  the  property  is  to  be  treated  in  his 
hands  as  if  the  money  never  had  been  paid  at 
all,  and  is  to  be  charged  with  these  deferred 
payments.  But  inasmuch  as  he  had  paid  the 
money,  it  would  be  equivalent  to  taking  the 
money  from  him,  and  if  this  sum  be  paid  he 
would  be  entitled  to  come  in  afterwards  for 
the  amount  of  these  notes. 

I  have,  therefore,  prepared  simply  the  points 
or  he^s  of  a  decree  which  the  court  have  con- 
cluded to  sign. 

The  first  is  that  Wylie  is  to  have  credit  on 
his  indebtedness  for  the  net  proceeds  of  sale 
made  by  Augustus  Davis  and  Michael  Callan, 
and  a  personal  decree  is  to  go  against  him  for 
the  deficiency. 

2d.  That  a  personal  decree  is  to  be  ren- 
dered against  Charles  T.  Davis,  Eli  S.  Black- 
w:od  and  Augustus  Davis  and  Michael  Callan, 
trustees,  for  the  balance  of  the  cash  payment, 
after  deducting  the  expenses  of  the  sale, 
taves,  Ac. 

9d.  That  the  property  JQ  to  be  charged  in 


favor  of  the  complainants  with  the  amount  of 
1599.60  with  interest  from  the  date  of  sale, 
and  it  is  to  be  sold  for  the  payment  of  that 
amount. 

4th.  If  there  is  any  surplus,  the  defendant, 
Kendall,  is  to  be  paid  the  amount  of  his  claim, 
being  the  amount  of  notes  purchased  by  him, 
out  of  that  surplus. 

5th.  If  there  is  any  surplus  still  remaining 
(which  is  not  probable),  it  is  to  be  applied  to 
the  payment  of  the  complainants  on  account 
of  their  personal  decree  i^ainst  Wylie. 


Mwii^A  $Mm  JJupwrne  dfourt. 


No.  181.— OCTOBBB  Tbbm,  187f. 

John  B.  Stonb,  Iohn   W.    English,    and 

R.  C.  Bertrand,  Plaintiffs  in  Error, 

v$. 

The  State  of  Mississippi,  ex  rel.  George 

£.  Harris,  Attomey-Greneral. 

In  Error  to  the  Supreme  Court  of  the  State  of 
Mississippi, 

Mr.  Chief  Justice  Waite  delivered  the 
opinion  of  the  court : 

It  is  now  too  late  to  contend  that  any  con- 
tract which  a  State  actually  enters  into  when 
^granting  a  charter  to  a  private  corporation  is 
not  within  the  protection  of  the  clause  in  the 
Constitution  of  the  United  States,  that  pro- 
hibits States  from  passing  laws  impairing  the 
obligation  of  contracts.  Art.  I,  Sec.  10. 
The  doctrines  of  the  Dartmouth  College  case, 
(4  Wheat.,  518),  announced  by  this  court  more 
than  sixty  years  ago,  have  become  so  imbed- 
ded in  the  jurisprudence  of  the  United  States 
as  to  make  them  to  all  intents  and  purposes 
a  part  of  the  Constitution  itself.  In  this  con- 
nection, however,  it  is  to  be  kept  in  mind 
that  it  is  not  the  charter  which  is  protected, 
but  only  any  contract  the  charter  may  con- 
tain. If  there  is  no  contract  there  is  nothing 
in  the  grant  on  which  the  Constitution  can 
act.  Consequently  the  first  enquiry  in  this 
class  of  cases  always  is,  whether  a  contract 
has  in  fact  been  entered  into,  and  if  so,  what 
its  obligations  are. 

In  the  present  case  the  question  is  whether 
the  State  of  Mississippi,  in  its  sovereign  ca- 
pacity, did  by  the  charter  now  under  consid- 
eration bind  itself  irrevocably  by  a  contract  to 
permit  **the  Mississippi  Agricultural,  Edu- 
cational, and  Manufacturing  Aid  Society,** 
for  twenty«fi ve  years,  *'  to  receive  subscriptions 
and  sell  and  dispose  of  certificates  of  subecrip* 
tion  which  shall  entitle  the  holders  thereof 
to"  **  any  lands,  boQks,  paintings,  statues,  an« 
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tiqaes,  scientific  instruments  or  apparatus, 
or  any  other  property  or  thing  that  may  be 
ornamental,  valuable  or  useful/'  ''  awarded  to 
them*'  ''by  the  casting  of  lots,  or  by  lot, 
chance  or  otherwise."  There  can  be  no  dis- 
pute but  that  under  this  form  of  words  the 
legislature  of  the  State  chartered  a  lottery 
company,  having  all  the  powers  incident  to 
sach  a  corporation  for  twenty-five  years,  and 
that  in  consideration  thereof  the  company  paid 
into  the  State  treasury  five  thousand  dollars 
for  the  use  of  a  university,  and  agreed  to  pay, 
and  until  the  commencement  of  this  suit  did 
pay,  an  annual  tax  of  one  thousand  dollars 
and  **one-half  of  one  per  cent,  on  the  amount 
of  receipts  derived  from  the  sale  of  certifi- 
cates or  tickets."  If  the  legislature  that 
granted  this  charter  had  the  power  to  bind 
the  people  of  the  State  and  all  succeeding 
legislatures  to  allow  the  corporation  to  con- 
tinue its  corporate  business  during  the  whole 
term  of  its  autborieed  existence,  there  is  no 
doubt  about  the  sufficiency  of  the  language 
employed  to  effect  that  object,  although  there 
was  an  evident  purpose  to  conceal  the  vice  of 
the  transaction  by  the  phrases  that  were  used. 
Whether  the  alleged  contract  exists,  therefore, 
or  not,  (impends  on  the  authority  of  the  legis- 
lature to  bind  the  State  and  the  people  of  the 
State  in  that  way. 

All  agree  that  the  legislature  cannot  bar- 
gain away  the  police  power  of  a  State.  ''  Ir* 
revocable  grants  of  property  and  franchises 
may  be  m^e  if  they  do  not  impair  the  su- 
preme authority  to  make  laws  for  the  right 
government  of  the  State  ;  but  no  legislature 
can  curtail  the  power  of  its  successors  to  make 
sach  laws  as  they  may  deem  proper  in  matters 
of  police."  Met.  Bd.  of  Excise  v.  Barrie,  84 
N.  Y.,  668 ;  Boyd  v.  Alabama,  94  U.  S.,  650. 
Many  attempts  have  been  made  in  this  court 
and  elsewhere  to  define  the  police  power,  but 
never  with  entire  success.  It  is  always  easier 
to  determine  whether  a  particular  case  comes 
within  the  general  scope  of  the  power  than  to 
give  an  abstract  definiliion  of  the  power  itself 
which  will  be  in  all  respects  accurate.  No 
one  denies,  however,  that  it  extends  to  all 
matters  affecting  the  public  health  or  the  pub- 
lic morals.  Patterson  v.  Kentucky,  97  U.  S., 
504;  Beer  Co.  v.  Massachusetts,  supra. 
Neither  can  it  be  denied  that  lotteries  are 
proper  subjects  Ibr  the  exercise  of  this  power. 
We  are  aware  that  formerly,  when  the  sources 
of  public  revenue  were  fewer  than  now,  they 
were  osed  in  some  or  all  of  the  States,  and 
even  in  tiie  District  of  Columbia,  to  raise 
money  for  the  erection  of  public  buildings, 
making  public  improvements,  and  not  unfre- 
quently    for  educational   i^i^d  rellgiops  pur-, 


poses,  but  this  court  said,  more  than  thirty 
years  ago,  speaking  through  Mr.  Justice  Grier, 
in  Phalen  v.  Virginia,  8  How.,  168,  that  *'  ex- 
perience has  shown  that  the  common  forms  of 
gambling  are  comparatively  inocuous  when 
placed  in  contrast  with  the  widespread  pes- 
tilence of  lotteries.  The  former  are  confined 
to  a  few  persons  and  places,  but  the  latter  in- 
fects the  wliole  community ;  it  enters  every 
dwelling;  it  reaches  every  class;  it  preys 
upon  the  hard  earnings  of  the  poor,  and  it 
plunders  the  ignorant  and  simple."  Happily, 
under  the  influence  of  restrictive  legislation^ 
the  evils  are  not  so  apparent  now,  but  we  very 
much  fear  that  with  the  same  opportunitie;^ 
of  indulgence  the  same  results  would  be  man- 
ifested. 

If  lotteries  are  to  be  tolerated  at  all,  it  is 
no  doubt  better  that  they  should  be  regulated 
by  law.  so  that  the  people  may  be  protected 
as  far  as  possible  against  the  inherent  vices 
of  the  system ;  but  that  they  are  demoralizing 
in  their  effects,  no  matter  how  carefull}^  regu- 
lated, cannot  admit  of  a  doubt.     When  the 
government  is  untrammeled  by  any  claim  of 
vested  rights  or  chartered  privileges,  no  one 
has  ever  supposed  that  lotteries  could   not 
lawfully  be  suppressed,  and  those  who  managed 
them  punished  severely  as  violators  of  the 
rules  of  social  morality.    From  1822  to  1867, 
without  any  constitutional  requirement,  they 
were  prohibited  by  law  in  Mississippi,  and 
those   who  conducted   them  punished   as  a 
kind  of  gamblers.    During  the  provisional 
government  of  that  State,  in  1867,  at  the  close 
of  the  late  civil  war,  the  present  act  of  incor- 
poration, with  more  of  like  character,  was 
passed.    The  next  year,  1868,  the  people,  in 
adopting  a  new  constitution  with  a  view  to 
the  resumption  of  their  political  rights  as  one 
of  the  United   States,   provided  that  "the 
legislature   shall    never  authorize   any   lot- 
tery, nor  shall  the  sale  of   lottery  tickets 
be    allowed,  nor    shall    any    lottery    here- 
tofore authorized  be  permitted  to  be  drawn, 
or  tickets  therein  to  be  sold." — (Art.  XII., 
sec.  15.)    There  is  now  scarcely  a  State  in 
the  Union  where  lotteries  are  tolerated,  and 
Congress  has  enacted  a  special  statute,  the 
object  of  which  is  to  close  the  mails  against 
them.     (Rev.  Stat.,  sec.  8,894 ;  19  Stat.,  90, 
sec.  2.) 

The  question  is,  therefore,  directly  pne- 
sented  whether,  in  view  of  these  facts,  the 
legislature  of  a  State  can,  by  the  chisirter  of  a 
lottery  company,  defeat  the  will  of  the  people, 
authoritatively  expressed,  in  relation  to  the 
further  continuance  of  such  business  in  their 
midst.  We  think  it  cannot.  No  legislature 
^an  bargain  away  the  public  health  or  the 
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public  morals.  The  people  themselves  can- 
not do  it,  mach  less  their  servants.  The  su- 
pervision of  both  these  subjects  of  govern- 
mental power  is  continuing  in  its  nature,  and 
they  are  to  be  dealt  with  as  the  special  exi- 
gencies of  the  moment  may  require.  Govern- 
ment is  organised  with  a  view  to  their  preser- 
vation, and  cannot  divest  itself  of  the  power 
to  provide  for  them.  For  this  purpose  the 
largest  legislative  discretion  is  allowed,  and 
the  discretion  cannot  be  parted  with  any  more 
than  the  power  itself. — (Beer  Co.  v.  Massachu- 
setts, snpra.) 

In  the  Dartmouth  College  case  it  was  ai^ued 
that  the  contract  clause  of  the  Constitution^ 
if  given  the  eflTect  contended  for  in  respect  to 
corporate  franchises,  "  would  be  an  unprofit- 
able and  vexatious  interference  with  the  in- 
ternal concerns  of  a  State,  would  unnecessarily 
and  unwisely  embarrass*  its  legislation,  and 
render  immutable  those  civil  institutions, 
which  are  established  for  the  purpose  of  in- 
ternal government,  and  which,  to  subserve 
those  purposes,  ought  to  vary  with  varying 
circumstances "  (p.  628) ;  but  Chief  Justice 
Marshall,  when  he  announced  the  opinion  of 
the  Court,  was  careful  to  say  (p.  629),  "  that 
the  framers  of  the  Constitution  did  not  intend 
to  restrain  States  in  the  regulation  of  their 
civil  institutions,  adopted  for  internal  govern- 
ment, and  that  the  instrument  they  have  given 
us  is  not  to  be  so  construed.'*  The  present 
case,  we  think,  comes  within  this  limitation. 
We  have  held,  not,  however,  without  strong 
opposition  at  times,  that  this  clause  protected 
a  corporation  in  its  charter  exemptions  from 
taxation.  While  taxation  is  in  general  neces- 
sary for  the  support  of  government,  it  is  not 
part  of  the  government  itself.  Government 
was  not  organized  for  the  purposes  of  taxation, 
but  taxation  may  be  necessary  for  the  purposes 
of  government.  As  such,  taxation  becomes 
an  incident  to  the  exercise  of  the  legitimate 
functions  of  government,  but  nothing  more. 
No  government  dependent  on  taxation  for  sup- 
port can  bargain  away  its  whole  power  of  tax- 
ation, for  that  would  be  substantially  abdica- 
tion. All  l^at  has  been  determined  thus  far 
is  that  for  a  consideration  it  may,  in  the  ex- 
ercise of  a  reasonable  discretion,  and  for  the 
public  good,  surrender  a  part  of  its  powers  in 
this  particular. 

But  the«power  of  governing  is  a  trust  com- 
mitted by  the  people  to  the  government,  no 
part  of  which  can  be  granted  away.  The 
people,  in  their  sovereign  capacity,  have  estal)- 
lished  their  agencies  for  the  preservation  of 
the  public  health  and  the  public  morals  and 
the  protection  of  public  and  private  rights. 
These  several  agencies  can  govern  according 


to  their  discretion,  if  within  the  soope  of  their 
general  authority,  while  in  power,  but  they 
cannot  give  away  nor  sell  the  discretion  of 
those  that  are  to  come  after  them,  in  respect 
to  matters  the  government  of  which,  fW>m  the 
very  nature  of  things,  must  •*  vary  with  varying 
circumstances.'*  They  may  create  corpora^ 
tions  and  give  them,  so  to  speak,  a  limited 
citizenship,  but  as  citizens,  limited  in  their 
privileges,  or  otherwise,  these  creatures  of  the 
government  creation  are  subject  to  such  rules 
and  regulations  as  may  from  time  to  time  be 
ordain^  and  established  for  the  preservation 
of  health  and  morality. 

The  contracts  which  the  Constitution  pro- 
tects are  those  that  relate  to  property  rights, 
not  governmental.  It  is  not  always  easy  to 
tell  on  which  side  of  the  line  which  separates 
governmental  from  property  rights  a  particu- 
lar case  is  to  be  put,  but  in  respect  to  lotteries 
there  can  be  no  difficulty.  They  are  not,  in 
the  legal  acceptation  of  the  term,  mala  in  m, 
but,  as  we  have  Just  seen,  may  properly  be 
made  tnola  prohibita.  They  are  a  species  of 
gambling,  and  wrong  in  their  influences.  They 
disturb  the  checks  and  balances  of  a  well- 
ordered  community.  Society  built  on  such  a 
foundation  would  almost  of  necessU|r  bring 
forth  a  population  of  speculators  and  gamblers* 
living  on  the  expectation  of  what  **  by  the  cast- 
ing of  lots,  or  by  lot,  chance,  or  otherwise,'* 
might  be  '*  awarded  '*  to  them  from  the  accumu- 
lations of  others.  Certainly  the  right  to  stop 
them  is  governmental,  and  to  be  exercised  at 
all  times  by  those  in  power  at  their  discretion. 
Any  one,  therefore,  who  accepts  a  lottery 
charter  does  so  with  the  implied  understand- 
ing that  the  people,  in  thoir  sovereign  capa- 
city, and  through  their  properly  constituted 
agencies,  may  take  it  back  at  any  time  the 
public  good  shall  require,  and  this  whether  it 
be  paid  for  or  not.  All  one  can  get  by  such 
a  charter  is  a  suspension  of  Certain  govern- 
mental rights  in  his  favor,  subject  to  with- 
drawal at  will.  He  has  in  legal  effect  nothing 
more  than  a  license  to  continue  on  the  terms 
named  for  the  specified  time,  unless  sooner 
abrogated  by  the  sovereign  power  of  the  State, 
It  is  a  permit,  good  as  against  existing  laws, 
but  subject  to  future  legislative  and  constitu* 
tional  control  or  withdrawal. 

On  the  whole,  we  find  no  error  in  the  re- 
cord, and  the  judgment  is,  consequently  af- 
firmed. 


It  has  long  been  a  received  rule,  that  no  one 
is  to  be  condemned,  punished,  or  deprived  of 
his  property  in  any  judicial  proceeding,  un- 
less he  has  had  an  opportunity  of  being 
beard. — Broom's  Maxima. 
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CarporaHon$ ;  Mandamus ;  by4aw8 ;  reoBon- 
(Meness  of,  a  qnesiion  for  the  court ;  amotion  ; 
damages ;  intent  to  change  residence  and  lose 
citizenship  i  when  not  inferable. — A  volanteer 
fire  engine  company,  which,  owing  to  new  man- 
icipal  regnlaMons,  had  ceased  to  eztingnish 
fires,  sold  their  engine  and  other  personalty, 
leased  their  engine  house,  and  had  several 
thousand  dollars  in  the  treasury,  without  any 
explained  or  aTowed  object  passM  a  by4aw 
by  which  th^  raised  the  monthly  dues  from 
12|  cents  to  |2.  In  a  proceeding  by  man- 
damus, at  the  suit  of  a  member  of  the  com- 
pany whose  name  had  been  erased  flrom  the 
books  for  ifoU-pajment  of  the  increased  dues : 

Held,  that  such  a  by-law  was  under  the  cir 
cumstanoes  unreasonable,  and  that  no  mem 
ber  who  did  not  assent  was  bound  to  pay  the 
increased  rate. 

Held,  further,  that  such  member  continued 
to  bold  rights  in  common  with  the  other  mem- 
bers, and  that,  when  the  company  was  finally 
dissolved,  and  its  property  was  to  be  distri- 
buted among  its  members,  he  was  entitled  to 
a  share-  therein. 

Whether  a  by-law  is  reasonable  or  not  is  a 
question  for  the  court  solely.  But  its  unrea- 
sonableness should  be  demonstrably  shown. 
The  court  will  not  scrutinize  it  for  the  pur- 
pose of  holding  it  void,  nor  liold  it  invalid  if 
every  particular  reason  for  it  does  not  appear. 

It  was  contended  by  plaintiff  in  error,  that 
the  defendant  company  was  at  the  time  of  the 
erasure  of  relator^s  name  simply  a  charity, 
and  relator  had  no  more  interest  in  its  prop- 
erty than  any  other  citizen.  B.  db  C.  of  Beihle- 
bam  V.  Perseverance  Fire  Co.,  8  WeeMy 
Notes,  104;  Humane  Fire  Go's.  Appl.,  6  Id., 
448. 

Relator,  as  a  member  of  the  defendant  com- 
pany, was  bound  by  the  im>visiens  of  its  by- 
laws. Toram  v.  The  Association,  4  Barr, 
519 ;  Commonwealth  v.  Pike  Beneficial  Asso- 
ciati<Hi,  8  W.  A  &,  247 ;  Grant  on  Corpora- 
tions*  p.  265. 

The  provision  of  by-law  17,  section  16»  was 
reasonable.  No  principle  of  law  or  reason 
was  violated  by  it.  Bex  v.  Ashwell,  12  East., 
82;  Begina  v.  The  Saddlers'  Co.,  116  E.  C. 
L.  R.,  1066 ;  Commonwealth  v.  Cain,  5  8.  db 
IL,  510 ;  Weekeriy  v.  Geyer,  11  8.  A  R.,  85 ; 
Franklin  Ajmfm  v.  Com.,  10  Barr*  857 ;  Ins. 
Co.  V.  Conner,  5  Harris,  142 ;  Harmony  Fire 
Company  v.  Fire  Association,  11  Casey,  496 ; 
Com.  T.  St.  Patrick's  Society,  2  Binn.,  441 ; 
Railway  Oo.  v.  Fitter,  10  Sm.,  124 ;  Society 
V.  Bnrford's  Adm'r,  20  8m.,  821.  j 


On  behalf  of  the  defendant  in  error  it  was 
contended ;  that  the  defendant  company  was 
a  corporation  owning  property,  and  having 
no  express  power  of  disfranchisement  given 
by  its  charter.  No  incidental  power  of  amo- 
tion could  warrant  the  expulsion  of  relator. 
Baggs'  Case,  11  Rep.,  99 ;  Protector  and  Town 
of  Kingston,  Style,  480 ;  Evans  v.  Philadel- 
phia Club,  14  Wr.,  107 ;  The  Butcher^  Bene- 
ficial Association,  11  Casey,  151 ;  Angell  and 
Ames  on  Corporations,  §§  409, 410 ;  Wilcock 
on  M.  C,  *271,  272. 

Even  if  defendant  had  this  power,  it  Jiad  no 
right  to  delegate  it  to  a  single  officer.  Rex 
V.  I><mcaster,  Sayer,  38 ;  State  v.  Chamber  of 
Commerce,  20  Wis*.  68 ;  Rex  v.  Head,  4  Burr., 
2515 ;  Rex  V.  Spencer,  8  Burr.,  1888 ;  Newling 
V.  Francis,  8  Term  Rep.,  196 ;  Rex  v.  Gin- 
ever,  6  Id.,  782*,  McCullough  v.  Annapolis 
R.  R.  Co.,  4  Gill,  58;  Ex  parte  Winsor,  8 
Story,  411. 

By-law  17,  section  16,  is  unreasonable,  and 
therefore  void.  Adley  v.  Reeves,  2  M.  &  S., 
58.    Carton  v.  Society,  8  Daly,  20. 

Moreover,  it  imposes  a  forfeiture,  which 
cannot  be  done  by  a  by-law.  Kirk  v.  Nowill,  1 
Term  Rep.,  1 18 ;  In  re  L.  I.  R.  R.  Co.,  19  Wend., 
87 ;  In  re  Nat.  Fuel  Co.,  5  Jurist,  N.  S..  420 ; 
Palford  V.  Fire  Department,  81  Mich.,  458 ; 
Phillips  V.  Allen,  5  Wright,  481 ;  Riddle  v. 
Harmony  Fire  Co.,  8  Phila.,  810. 

Nor  will  the  assent  of  a  member  to  such  a 
by-law  be  presumed.  Gt.  Falls  Ins.  Co.  v. 
Harvey,  45  N.  H.,  292. 

The  proceedings  by  which  relator  was  dis- 
franchised were  wholly  irregular,  in  that  he 
had  no  trial  or  opportunity  to  defend  himself. 
Baggs*  Case,  supra ;  Com.  v.  German  Soc,  8 
Harris,  251;  State  v.  Adams,  44  Mo.,  570; 
Delacy  v.  Nav.  Co.,  1  Hawks,  274 ;  Com.  v. 
Beneficial  Soc.,  2  S.  <Sb  R.,  141 ;  Angell  & 
Ames  on  Corp.,  §  857 ;  Bock  v.  Lauman,  12  H., 
485 ;  PhiUips  v.  Allen,  5  Wright,  481 ;  Com. 
V.  Worcester,  8  Pick.,  462 ;  Adley  v.  Reeves, 
2  ML  &  8.,  60;  Bacon's  Abr„  tit.  By-law. 
Judgment  affirmed.  Opinion  by  Lundy.  J. 
[Hibemia  Fire  Engine  Company  v.  Common- 
wealth ex  rel.,  Harrison.    Ct.  of  C.  P.  Phila.] 


In  the  case  of  Benjamin  L.  Jackson  et  al. 
V.  Charles  T.  Davis  et  al.,  reported  in  full  in 
this  number  of  the  Law  Reposteb,  the  follow- 
ing points  and  citations  were  relied  upon  by 
complainants. 

1.  It  was  claimed  that  the  security  of  the 
complainants  should  be  restored,  and  have 
priority  over  that  of  the  defendant,  Kendall, 
because  at  the  time  said  Kendall  parted  with 
his  money  he  *had  notice  of  complainant's 
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rights ;  that  he  knew  of  the  Wylie  deed  of 
trust  and  the  notes  described  in  it ;  that  he  is 
bound  to  know  that  said  tmstees  could  only 
appropriate  tlie  said  Blackwood  notes  toward 
the  payment  of  the  notes  secured  by  said  deed, 
and  that  they  had  no  power  to  negotiate  the 
same. 

He  cannot  be  considered  as  a  bona  fide  pur- 
chaser of  commercial  paper,  for  value,  with- 
out notice ;  but  as  a  purchaser  fh>m  trustees 
without  authority  to  sell,  and  with  notice  of, 
and  charged  with  the  trusts  upon  which  they 
hold.  Nat.  Bank  of  Balto.  t.  Lange,  (8ap. 
Ct.,  Md.)  18  Am.  Law  R.,  582;  Shaw  v. 
Spencer,  100  Mass.,  882 ;  Duncan  v.  Jandon, 
16  Wall.,  165 ;  2  Perry  on  Trusts,  Sees.  828  to 
837. 

Persons  dealing  with  trustees  and  trust 
property  must  take  notice  at  their  peril  of  the 
scope  of  authority  of  the  trustee.  2  Perry  on 
Trusts,  Sec.  831 ;  Owen  v.  Reed,  27  Ark., 
122;  Vernon  v.  Board,  &c.,  47  Miss.,  181; 
Wade  on  Notice,  Sec.  79 ;  Sanborn  v.  Little, 
3  N.  H.,  339. 

Trust  property,  in  the  form  of  money,  notes, 
and  bills,  may  be  followed  by  the  rightfnl 
owner,  and  recovered  from  one  having  notice 
of  the  trust.  2  Perry  on  Trusts,  Sec.  828- 
842 ;  Cook  v.  TulHs,  18  Wall.,  382 ;  Clack  v. 
Holland,  19  Beav.,  262 ;  Lathrop  v.  Bampton, 
81  Cal.,  17. 

Persons  buying  property  from  trustees  with 
notice  of  the  trust  must  see  that  the  money 
paid  is  applied  to  the  payment  of  the  proper 
indebtedness*},  or  to  the  beneficiary  *  of  the 
trust.  Wormley  v.  Wormley,  8  Wheat..  421 ; 
Ormsby  v.  Taracson,  3  Litt.  (Ky.),  410 ;  Perry 
on  Trusts,  Sec.  790-796. 

The  record  discloses  to  Kendall  facts  which 
put  him  upon  inquiry  as  to  the  notes  held  by 
the  complainants,  and  having  parted  with  his 
money  without  making  any  such  inquiry  his 
equitable  rights  must  be  subordinate  to  those 
of  the  complainants.  I  Jones  on  Mortg.,  Sec. 
604;  Jackson  v.  Blackwood,  7  Wash.  Law 
Rep.,  523. 

2.  If  the  trustees  have  so  treated  the  trust 
property,  as  to  place  it  beyond  the  power  of 
the  court  to  restore  their  security,  then  we 
claim  that  the  complainants  are  clearly  en- 
titled to  a  personal  decree  in  this  suit  against 
the  said  trustees  for  such  injury. 

A  trustee  having  money  to  pay  over  to 
another  person,  must  see  that  the  money 
reaches  the  hands  of  the  proper  person ;  and 
if  misapplied,  he  will  be  personally  responsible 
to  the  party  entitled  to  receive  it.  2  Perry  on 
Trusts,  Sec.  843  to  848,  926-927. 


A  trustee 
bothpArtir 


id  of  trust  is  the  agent  of 
■"  ''ve  to  use  reasonable 


diligence  renders  him  personally  liable  to  the 
party  injured  for  the  ^kunage  done,  2  Jones 
on  Mortg.i  Sec.  1771 ;  Sherwood  v.  Saxtcm,  €3 
Mo.,  78 ;  McMtMTay  v.  Montgomery,  2  Swan, 
374 ;  Gilbert  v.  Sutlifl;  3  Ohio  St,  129. 
1  <•»  ■ 

1IOTE8  OF  BBCKHT  BBCimom 

Error  in  submUUng  question  to  Jwry. — T^ 
court  submitted  the  question  of  oiaking  acer- 
tain  agreement  on  which  the  action  was 
founded,  to  the  jury,  and  the  defendant  ex- 
cepted  thereto.  An  ezaminatioa  of  the  case 
by  the  General  Term  does  not  show  that  there 
was  a  BcintUla  of  evidence  of  such  ao  agree- 
ment given  upon  the  triaL  Held,  a  ve^iot 
so  obUined  cannot  be  allowed  to  stand,  and 
a  new  trial  must  be  granted.  [Annie  O'Brien, 
respt.,  V.  Marccaret  Marble  et  aL,  adminiatea- 
tors,  4bc^  appks.  N.  Y.  Sop.  Ct.  Gren.  Term. 
Second  Dept.    Dedded  Feb.,  1880.] 

Evidence :  Juror. — Where  a  juror,  in  order 
to  test  the  accuracy  of  a  stenographic  report 
by  reading  it  while  the  stenographer  on  the 
witness  stand  reads  fh>m  his  minutes,  the 
juror  at  the  close  stating  the  result  of  the 
test,  it  is  error  for  which  a  new  trial  should  be 
granted.  [Edward  F.  Underbill  et  al.  t.  Silas 
M.  Waite.  N.  Y.  Common  Pleas.  General 
Term.    Decided  March  1,  1880.] 

Evidence:  Personal  communicoHons  wiik 
since  deceased. — The  next  of  kin  of  an  intes* 
tate,  although  interested  in  the  event  of  a 
suit,  and  also  deriving  their  rights  from  him 
through  the  plaintiff,  as  administrator,  may 
testify  concerning  transactions  of  the  deceased 
with  which  they  had  ao  personal  connection, 
and  also  as  to  hia  conununicati9ns  in  which 
they  did  not  personally  participate  or  take 
part.  [Thomaa  B,  Holeomb,  adm*r,  applt^  v. 
Friend  H.  Holeomb,  respt.  Decided  Janu- 
ary, 1880] 

Legacy:  interesl;  charge  •»  reed  esUOs.^ 
Where  a  legatee  is  a  minor  who  has  no  otlier 
provision  or  mainteMmoe  except  the  legacy, 
and  the  testator  stood  as  to  him  in  looo  puren' 
tis,  the  lega^,  although  payable  «l  a  faXxtre 
time,  viz.,  when  he  shall  attain  his  mi^ri^. 
carried  interest  from  ttie  deafth  of  the  testator. 

Wbere  a  legacy  is  directed  to  be  paid  by 
the  person  to  whom  real  estate  is  devised, 
such  real  estate  is  ofaarceable  with  payment 
of  the  l^acy.  Thia  rate  applies  when  the 
legacy  is  directed  to  be  paid  by  tiM  exmotor, 
wbo  is  the  devisee  of  the  real  sitols.  If  he 
accepts  tbe  devise  the  l4nd  ws^  only  is 
charged,  but  he  beeomee  peraoBeUy  liable  to 
pay  the  legacy,  principal  «tid  interest. 
[Brown,  by  guardian,  tea^  v.  Knapp  et  al.| 
admrs,  applts,    P^oided  Dec.  8,  1879.] 
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The  assignee  of  a  leasehold  becomes  prim- 
arily liable  to  the  landlord  for  the  rent,  by 
reason  of  privity  of  estttte,  and  the  tenant 
named  in  the  lease  becomes  surety  to  his  as- 
signee by  yirtiie  of  his  contract  in  the  lease. 
The  landlord  can  collect  his  rent  off  of  the 
principal  (the  assignee)  or  the  surety,  (the 
tenant  in  the  lease]^ 

If  the  landlord,  the  creditor,  releases  the 
assignee  of  the  lease,  (the  principal) ;  yet 
agrees  to  collect  the  rent  from  the  tenant  in 
the  lease  (the  surety),  this  is  probably  only  a 
covenant  not  to  sue  the  principal,  and  has 
not  the  usual  effsct  of  a  full  release  of  the 
principal,  which  disehsfges  the  surety. 

If  the  creditor,  by  legal  jnxicess,  compel  the 
surety  to  pay,  and  the  surety  having  paid  un- 
der compulsion,  snes  the  principal  to  recover 
what  he  was  compelled  to  pay,  then  the  prin- 
ciple in  this  suit,  by  the  surety  against  him, 
cannot  set  up  matter  of  defense  that  was  ad- 
judicated qpon  in  the  suit  by  the  creditor 
against  the  surety* 

The  statute  of  limitations  begins  to  run 
against  the  surety  from  the  time  when  he  was 
compelled  to  pay  the  debt  to  the  creditor. 
[Rnppel  ^  McKinley  v.  Wm.  Patterson  and 
others. .  U.  S.  Cir.  Ct.  West.  Dis.  Penn.] 


SiU«la««  twmm  Vmiwm  kte  #w«  Mmme, 

At  St.  Louis,  recently,  Judge  Boyle  ren- 
dered a  decision  in  the  ease  of  Skinner  v. 
^  Oakes*  It  was  a  suit  to  restrain  the  defend- 
'  ant  from  using  his  own  name  in  his  own  busi- 
ness. It  seems  that  Oakes  and  Probasco  were 
partners  in  the  manufacture  of  an  article  of 
taffy  called  '*  Oakes*  Candies,"  which  became 
80  popdlar  that  diUdren  cried  for  it  and  would 
have  no  ot&er.  The  candy  store  was  sold  out 
to  Skinner,  with  the  right  to  make  the  taffy, 
and  Oakes  afterward  opened  a  new  shop,  and 
manufactured  Oakes'  candies,  the  same  as 
before.  Skinner  applied  to  the  court  to  en- 
join Oakes  from  calling  his  candies  by  that 
name,  and  also  from  using  Ms  own  name  in 
his- business.  Judge  Boyle,  after  hearing  the 
evidenoe.  granted  the  injunction,  and  deliv- 
ered a  lengthy  written  opinion.  After  show- 
ing that  the  label  pot  on  his  candy  by  Oakes 
is  an  inflringement  of  the  torade-mark  of  Skin* 
ner,  the  judge  goes  f^irther  and  says : 

**I  an  also  of  the  opinion  that  this  restric- 
tion is  not  eowined  siaH>ly  to  the  use  of  the 
words  «Oakes^  candies,*  as  fbrming  a  single 
name,  but  to  the  use  of  the  word  Oakes  at  all 
in  oonneetion  with  the  manufacture  or  sale 
of  candies  in  this  city.  For  to  place  this 
name  in  a  position  that  it  may  be  read  at  the 
same  time  or  place  thatcandies  are  displayed, 
is  to  impress  upon  the  mind  Oakes*  candies 


just  as  clearly  and  unmistakably  as  if  the 
words  •  Oakes*  and  'candies^  were  printed  or 
painted  upon  a  sign  as  forming  but  one  name. 
If  one  in  search  of  what  is  known  as  Oakes* 
candies  finds  a  store  containing  candies  and 
upon  its  sign  the  name  of  Oakes,  he  would  be 
simply  an  idiot  not  to  connect  the  one  with 
the  other  and  believe  he  had  found  the  object 
of  his  search.*' 

Under  this  decision  Oakes  will  be  obliged 
either  to  change  his  name  or  quit  the  candy 
business.  Like  Esau,  he  sold  his  birthright 
for  a  mess  of  taffy,  and  must  put  somebody 
else*s  name  on  his  packages.  As  the  chil- 
«iren  cannot  be  made  to  believe  that  that 
which  they  call  Oakes*  candy  by  any  other 
name  will  taste  as  sweet,  the  only  thing  left 
for  Oakes  is  to  shut  up  shop,  or  get  himself 
newly  baptized.  His  occupation,  like  Othello's 
is  gone,  so  far  as  his  good  name  is  concerned. 
If  he  should  start  a  pickle  factory  andi>ut  his 
name  on  the  jars  of  gherkins,  the  children 
would  believe  the  cucumbers  to  be  Oakes' 
candy  colored  green,  and  buy  them  as  real 
tafly.  Mr.  Oscar  Gray,  the  defendant's  attor- 
ney, talks  of  filing  a  motion  asking  the  judge 
to  amend  the  decree  by  changing  Oakes*  name 
to  Acorn,  so  that  he  can  continue  in  the  candy 
business  without  being  considered  a  counter- 
feit of  himself. — ScienHJicAfnerican. 


3and  Ji^prtmi^nt 


Furnished  by  D.  K.  SiCKELB, 


Praeil€«-Blali(  of  App«ml. 

1.  Appeal  will  lie  upon  the  question  as  to  whether 
or  not  a  final  survey  has  been  executed  in  con- 
formity to  a  decision  of  the  Department,  al- 
though the  fact  may  be  found  by  Inspection 
merTly,  the  description  and  boundaries  having 
been  already  mentioned  in  the  previous  decis- 
ion. 

2.  Whether  or  not  a  decision  has  been  executed 
aocordin^r  to  its  terms,  may  involve  questions 
either  of  law  or  fact,  or  both  ;  and  however  nar- 
row such  question  may  be,  if  it  relates  purely  to 
the  execuoon  of  the  order,  and  does  not  involve 
a  reviewer  re-examination  of  the  previous  issues, 
it  is  appealable. 

Dbpartmsnt  op  the  Interior, 
Washington,  May  17,  1880. 
Sir  :  I  have  your  report  of  the  12th,  in  re- 
sponse to  my  request  of  the  10th  instant,  re- 
specting the  appeal  filed  in  your  oflflce  by  the 
claimants  of  the  Rancho  "Arroyo  de  la 
Lagona**  from  your  decision  of  March  1, 
1880,  setting  aside  the  action  of  the  surveyor- 
general  of  California,  in  approving  a  survey 
made  by  Deputy  Surveyor  A*  E*  Gans,  and  di- 
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rooting  him  to  approve  aod  forward  another 
survey  previously  executed  by  Deputy  Sur- 
veyor  J.  £•  Freeman,  which  he  had  rejected. 

The  extent  and  boundaries  of  this  rancho 
were  considered  by  me  on  appeal  March  5, 
1878,  and  certain  well  defined  limits  were  as- 
certained and  fixed  upon  as  the  exterior 
boundaries  of  the  grant,  within  which  a  quan- 
tity of  one  square  league  was  to  be  selected 
and  set  off,  if  contained  therein.  If  less  than 
one  league  should  be  found,  the  exterior  lines 
were  to  be  surveyed  as  boundaries. 

This  action  was  had  npon  a  survey  made 
by  Deputy  Surveyor  G.  H.  Thompson  in 
1867,  which  was  regularly  contested,  and  was 
set  aside,  by  your  decision  of  June  22,  1877, 
from  which  the  appeal  was  taken. 

The  surveyor-general  having  approved  the 
Gans  survey  on  the  Ist  of  April,  1879,  trans- 
mitted it  for  your  approval,  forwarding  also,  a 
tracing  of  the  survey  of  Freeman,  which  he 
had  rejected.  Your  letter  of  March  1,  was 
followed  by  an  instruction  dated  March  6, 
1880,  denying  the  right  of  appeal  from  yo«r 
action,  and  directing  an.  immediate  approval 
and  transmittel  of  the  Freeman  survey,  on 
the  ground  that  your  previous  order  was  in 
the  nature  of  final  action  in  execution  of  a 
decision  previously  rendered,  and  of  matters 
fully  adjudicated,  fh)m  which  no  further  ap- 
peal would  lie.  ' 

The  claimants  protested,  and  their  protest, 
with  your  report,  is  now  before  me. 

The  right  of  appeal  in  this  Department,  as 
in  the  courts,  must  depend  upon  the  nature  of 
the  question  presented,  as  governed  by  the 
reasonable  and  established  rules. 

Rule  7  of  practice  provides  that :  **  Upon 
any  question  relating  to  the  disposal  of  the 
public  lands,  appeal  *  *  will  lie  to  the 
Secretary  *  *  *  except  in  case  of  inter- 
locutory orders  and  decisions,  and  orders  for 
hearing,  or  other  matters  resting  in  the  dis- 
cretion of  the  Commissioner." 

In  this  case  all  the  matters  preliminary  to 
the  execution  of  the  survey  have  been  adju 
dicated.  The  objects  delineating  and  fixing 
the  outer  boundaries  have  been  determined 
upon  due  proofiB.  There  remain  only  the 
identification  and  marking  upon  the  ground 
of  these  objects  by  proper  monuments,  and 
the  running  and  measurement  of  the  lines  by 
true  courses  and  distances,  or  the  selection 
and  measurement  of  quantity  inside  these 
boundaries,  if  the  whole  area  be  not  included 
in  such  quantity. 

Of  course,  in  such  case  there  can  be  little 
margin  for  any  further  question.  Nothing 
can  remain  but  the  inquiry,  after  the  survey, 
whether  or  not  it  conforms  to  the  nequire- 


ments  of  the  order  directing  its  execution. 
This  is  a  matter  mainly  of  inspection ;  but  it 
may  also  involve  a  question  of  law,  to  wit, 
the  proper  construction  of  the  decision*  Or 
it  may  be  purely  an  issue  of  fa«t  to  d^tannitte 
whether  a  line  Iws  been  truly  run  to  the  proper 
point,  or  of  law  and  fact,  as  the  question 
whether  a  selection  of  quantity  has  been 
properly  located  within  tlie  exterior  bounda- 
ries with  due  regard  to  conflicting  intecests 
of  claimants  or  <2hers. 

Whatever  the  point  may  be,  if  it  depends 
upon  matter  arising  out  of  the  manner  of  exe- 
cuting the  decision  of  the  Department,  and 
not  upon  preliminary  qneatlmis,  I  think  the 
foundation  for  an  issue  is  saved  and  appeal 
will  lie. 

Yon  cite  my  instmetions  <if  May  28,  1879, 
in  the  case  of  the  Bancha  Coite  de  Madera 
del  Presidio,  as  governing  your  action  upon 
this  case.    Land  Office  Bepori,  1879,  p.  205. 

It  will  be  observed  that  the  real  questions 
therein  presented  were  as  to  the  propriety  and 
legality  of  a  new  pubUeatkm  of  snooessive 
surveys,  and  whoi,  if  any  person,  siiould  have 
aright  to  objector  to  appealinoaaeof  a  sorvey 
directed  to  be  made  in  conformity  to  a  previouB 
decision  of  the  Department.  This  was  a  seo- 
ond  survey,  after  an  ordsc  directing  its  execu- 
tion 'in  a  partidriar  manner  and  yet  it  was 
not  considered  excluded  firon  appMlable  sur- 
veys ;  for  in  faot,  appeal  was  allowed  agreea- 
bly to  those  instructions,  and  still  a  new  sur- 
vey has  been  ordered,  the  on^  recogniied  by 
your  office  as  entitled  to  tapj^covBl  not  being 
deemed  to  have  been  execntsd .  in  conformity 
to  the  previous  decision. 

In  the  present  case,  on  examination  of  the 
appeal  I  find  one  of  the  exceptions  to  be  "  that 
the  surveys  pretended  to  hare  been  made  by 
said  J.  £.  Freeman  is  not  in  aooordanoe  with 
but  is  contrary  to  the  decision  made  in  the 
matter  of  the  survey  of  said  BMMho'*  by  this 
Department. 

This  is  a  general  allegation  of  non-oompU- 
ance  by  the  surveyor  with  the  order  f<w.a  sor- 
vey. It  contains  in  my  Judgment  the  essonee 
of  an  issue  upon  the  correctness  d  the  sur- 
vey, although  the  claimants  aheold  be  required 
to  perfect  the  specification  of  error  by  stating 
in  terms  wherein  the  nonoonlormity  exists. 
This  may  still  be  done*  and  opon  .perfection 
of  the  appeal  and  proper  argwisnt,  within 
the  rules  of  practice,  the  matter  may  be  again 
presented  for  consideration. 

The  papers  aocompanying  jonr  report  an 
returned. 

Very  respectfully, 

C.ScHUBz,  i^aorstary. 
TheC<nmiWofiheO€ner^LcmdO0k$. 
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The  year  prescribed  by  law,; within  which  the  tim- 
ber  culture  claimant  must  break  five  acres,  cloes 
not  ei^3re  antQ  tlie  end  oi  the  last  day  of  the 
year. 

Tbe  peudmaey  of  one  application  to  contest  a  tim- 
ber  cultore  entry  not  necessarOy  a  bar  to  the 
initiaUon  oi  a  contest  against  the  same  entry  by 
another  person. 

DBPABTMSMTOT  THB  blTBBIOB* 

Wabhihotom,  D.  C,  May  31, 1880. 

Sib  :  I  hiiTe  considered  the  respective  cases 
of  John  B.  Tripp  and  Moses  £.  Allen  t.  D. 
6.  Stewart,  involying  the  S.  W.  4,  section  18> 
town.  S  S.,  range  28  W^  Kirwin,  Kansas,  on  ap- 
peal from  yonr  decision  of  November  6,  1879. 

Stewart  made  timber  cultnre  entry  for  the 
tract  named  on  September  17^  1878.  On  Sep- 
tember 17,  1879,  Tripp  commenced  a  contest 
against  him  for  fkilure  to  oomplv  with  the  re- 
qnirements  of  the  law,  and  applied  to  enter 
the  tract. 

-  On  September  18  following,  Allen  made  a 
like  application,  which  the  local  officers  re- 
jected becaase  of  TrippU  application  of  the 
preceding  day.  From  this  decision  Allen  ap- 
pealed, and  on  Novembers,  1879,  yon  affirmed 
their  decision,  rejecting;  Allen^s  application  for 
tlie  reason  stated,  andalso  dismissed  Tripp's 
contest  becaase  commenced  prior  to  the  expi- 
ration of  one  year  fVom  the  date  of  Stewart's 
entry. 

Section  2  of  the  act  of  Jane  14,  1878,  re- 
quires a  person  making  a  timber  onlture  entry 
••  tQ  break  or  plow  five  acres  covered  thereby 
the  first  year,"  failing  in  which,  he  is  subject 
to  the  contest  contemplated  by  the  8d  section. 

I  am  of  the  opinion  that  the  time  mentioned 
in  section  2  is  to  be  construed  as  if  it  read 
•*  wittiin  one  year  from  and  after  the  date  of 
entry  ;**  therefore,  in  the  present  case,  "the  first 
jear "  would  not  expire  qntil  the  close  of  the 
17th  day  of  September,  1879,  thus  giving 
Stewart  that  whole  day  within  which  to  com-, 
plj  with  the  law,  which  it  was  possible  for  him 
to  do. 

I  aifirm  that  part  of  your  decision  which 
dismisoes  l>ipp's  contest  and  application  *to 
enter.  The  proceedings  commenced  by  him 
on  September  17,  were  unauthorized  by  law 
and  the  local  ofltoere  acquired  no  jurisdiction 
thereof,  under  the  statute,  until  the  expiration 
of  one  year  from  the  date  of  Stewart's  entry, 
which  time  had  not  elapsed  on  that  day.  These 
proceedings  were,  therefore,  illegal,  and  must 
be  treated  as  a  nullity. 

Allen's  application  of  September  18  was 
filed  in  proper  time*  and  his  contest  should  be 
allowed  to  proceed. 

I,  therefore,  reverse  that  part  of  your  decision 
wtiidi  rejecta  Allen's  application  to  contest 
and  enter  the  tract* 


Tripp's  voluntary  abandonment  of  bis  con- 
test of  September  17  on  November  24,  1879, 
and  his  initiation  of  a  new  contest  on  that 
date  do  not  affect  the  rights  of  Allen,  under 
my  views  herein  expressed,  and  are  not,  there- 
fore, considered. 

The  papers  transmitted  with  your  letter  of 
April  28,  1880,  are  herewith  returned. 
Very  respectfully, 

C.  SCHUBZ, 

Secr^ry. 
The  CommW  of  the  General  Land  Office. 


i!h()  ((ourts. 


eBmCKAIi  TBBH. 

Mat  29.  IttO. 

Frank  Brown,  Frank  A.  Fonts.  Solomon  E.  Fannce.  R. 
M.  McKee  and  John  Hickox,  Jr ,  ttadenu,  who  were  re- 
ported by  the  committee  on  examination  as  qaallfled.  were 
admitted  to  the  bar. 

annum  et  al  t.  Carroll  et  al.  The  mandate  of  the  Sup- 
reme Ooart  of  the  United  Staiee.  rerersln^  decree  of  tbe 
District  Supreme  Court  was  filed.  An  order  was  passed 
referring:  ^^  cause  to  the  Special  Term  sitting  In  Equity, 
wHh  instnietions  to  carry  out  the  decree  of  the  Supreme 
Court  of  the  United  States  according  to  its  directions. 

Mat  81. 1880. 

Columbus  Alexander  t.  District  of  Columbia.  Opinion 
by  Chief  Justice  Carter,  Justice  James  concnrring:,  and 
Justice  McArthur  dissentinf .  Decree  below  sustained, land 
bill  dismissed. 

Francis  X.  Steigmayer  t.  Qeorfe  W.  Steigmayer  et  al. 
Decree  of  Special  Term  rerersed ;  $100  allowed  to  H.  B. 
Moulton,  solicitor,  for  his  senrices  in  theeanse. 

JuifB  S.  1880. 

Conway  Robinson,  jr  .and  Amasa  C.  Paul,  studenu,  who 
were  reported  by  the  committee  on  examinations  as  quali- 
fied, were  admitted  to  the  bar. 

JUNB  4. 1880. 

On  motion  of  Mr.  Hiue,  Oliver  P.  Johnson,  of  the  Mary- 
land bar.  was  admitted  to  practice  in  this  court. 

Robert  W.  OKlivie.  a  student,  who  was  reported  by  the 
committee  on  examination  as  qualified,  was  admitted  to 
the  bar. 


crBCIJIT  €OlJliT.^HAe  Artkar  aad  Cox,  J  J. 

Bl«w  Malta  At  I«aw. 

Mat  S8.  1880. 
9104S.  Robert  H.  Graham  ▼,  BenJ.  Coolej.    Judgment  of 
Justtoe  Richards,  M     PUft  atty,  L.  C.  Williamson. 

BfAY  S8. 1880. 
21  MS.  George  WIgg  v.  Edwin  De  Leon.    Doe  bills,  #780. 
PIflhatty,  U.  W.  Gamett. 

Mat  81, 1880. 
SIAM.  Albert  F.  Marsh  v.  WUliam  Wall.    Not*.  $622.68. 
Plflh  attys.  Appleby  k  Edmonston. 

21M6   Dennis  Ctull I  V  Dennis  Looney.    Aoc't,  #000.    Plffh 
attys.  MUler  k  RUey. 

Jum  2, 1880. 
81048.  Thomas  E.  Grea«<en  v.  John  R.  Mahoney.    Cheek, 
$800.    PI  A  atty.  I.  G.  Kimball. 

81047.  Wro.  E.  Wood  k  Co.  v.  Oolman  k  Co.    Certiornri. 
Defts  attys.  J.  R.  McConnell  and  H.  B.  Moulton. 


in  RaviTT— Hi 


r,  JwiUe«. 


Bl«w  Salts. 

Mat  28, 1880 
7291.  Samuel  U  Gordon  et  al.  t.  Mary  Jane  Brady.    To 
set  aside  deed.    Com.  eol.,  Charles  A.  ElMot. 

7202.  John  C.  Uarkness,  executor  and  trustee  of  John  W. 
FtUhngh,  T.  Martha  A.  Conkle  et  al.  To  settle  account. 
Com.  sol.,  R.  Fendall. 

JUNB  1,1880. 
7i8t.  Fraaeis  Carter  t.  Joseph  P.  Clotsbach.    Injunction. 
Com,  sols.,  Griswold  and  Thompson. 

7204.  James  Fraser  et  al.  v,  Benj.  F.  Larcombe  et  al.  To 
oorreetdeed.    Com.  sola..  Mfiler  A  RUey. 
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JUNB  %  WO. 

7396.  Qerman  American  National  Banli,  upon  petition  of 
reoeiTer.    To  mU  lot  S,  Miiiare  791 .    Com.  sol.,  B.  17  Keyeer. 

JC7XB  8, 1880. 

7187.  H.  H.  Dodffe  t.  Charles  M  Mathewi.  Injunotlon. 
Com.  sol.,  J.  D  McPher^on. 

7288.  W.  L.  Shoemaker  v  D*  L.  Shoemaker  et  al.  To  snb- 
stitnte  tmstee.    Ck>m.  »ol.,  W.  D.  Oasein. 

7299.  Robert  J.  Iiherwood  v.  Zoe  Haley.  To  sell  real  es* 
tate.    Oom.  sol..  G.  W.  Cooper. 

7800  H.  Nelson  et  al.  t.  E.  R.  D  Mayoe  et  al  lBS«inctlon. 
Com.  sol ,  H.  T.  TaiTfaru 

7801 .  £.  R.  Cahoone  v.  Commissioner  of  PatenU.  To  de- 
clare priori  lies.    Com  sol.,E.  R  Cahoone  and  J.  (?.  Clayton. 

7808.  I.O  Kimball T.Wm.T.Slineyetal.  Tovacatedeed. 
Com.  sol.,  I.  a.  Kimball,  jr. 

7203  Oeo  C,  Flenner  t.  Enipene  Camsi.  Injunction.  Com. 
sol.,  H.  W.  Oarnett. 

PROVATB  COV»T-Hji«B«r,  J. 

JUXB  4.  1880. 

Will  Of  Henry  Rochatt ;  careat  filed. 

Will  of  John  Kellqy:  citation  issued. 

Estate  of  Lonis  F.  Bellefenille;  letters  granted  to  Jacob 
Karr. 

Will  of  Johfi  M.  Broadhead ;  admitted  to  probate. 

Will  of  Maria  J.  Elliott ;  admitted  to  probate. 

Win  of  John  Homer  Lrfuie  ;  admitted  to  probate. 

Will  of  Catherine  Barcley ;  admitted  to  probate. 

Woodbanr  Wheeler  was  appointed  gnardlan  to  orphans 
of  Qeorge  R.  W.  Marshall. 

I^dia  P.  EcDonald  was  appointed  f  nardlan  to  orphans 
of  Ezekiel  McUonald. 

Estate  of  Adolphos  H.  Plckrell ;  final  notice  Issued  ap- 
pointing: July  2, 1880.  for  settlement  of  esUte. 


Zeffol  Notices. 


THIS  IS  TO  OIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Solomon 
StoTer,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscrib«<r  at  or  before  the  18th  day  of  Mar 
next ;  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 
Given  under  my  h.and  this  28th  day  of  May,  1880. 
*    * ON,  - 


Jab.  G.  Patmb,  Solicitor. 


ALBERT  A.  WILSON.  Ezecntor. 


13  S* 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Kendall  kt  al.  ) 

V.  [    No.  8848.    In  Equity. 

O'Lkabt  bt  al.  ) 

It  is  ordered  bv  the  court  this  81st  day  of  May,  A.  D.  1880, 
that  the  sale  of  the  real  estate  reported  by  the  tnutee  in 
this  cause  be  ratified  and  confirmed  unless  cause  to  the  con- 
trary be  shown  within  thirtv  days  from  the  date  of  this 
order.  Provided,  a  copy  of  this  order  bepubllshed  once  a 
week  for  three  succesvive  weeks  in  the  Washington  Law 
Reporter  before  the  SOth  day  of  June.  1880 
By  the  Court.  A.  B.  HAGNER.  Ass.  JnsilAe. 
True  copy. Test:    R.  J.  Mbios,  Clerk 28-8 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

Thomas  A.  Stbphbns       ) 

▼.  [     No.  6,428.    Equity. 

Mart  L    Stxfhbns  bt  al.  ) 

It  is  this  4th  day  of  June  A  D  1880.  ordered  upon  con- 
sideration of  the  trustee's  second  report  and  theolTerof  pur- 
chase therewith  filed  the  4  th  day  of  June  1880,  that  the  sale  to 
Mary  L.  Stephens,  of  the  part  of  Lot  No.  20,  in  Square  No. 
616,  upon  the  terms  of  sale  stated  in  said  offer,  be  and  the 
same,  hereby  is  ratified  and  confirmed  unless  cause  to  the 
conirary  thereof  be  shown  on  or  before  the  1st  day  of  July, 
1880  Provided,  a  copy  of  this  order  be  published  once  a 
week  Ibr  three  consecutive  weeks  in  the  Washington  Law 
Reporter  before  the  said  last  namad  date;  and  provided 
further  that  tlM  auditor  to  whom  this  canse  Is  hereby  re- 
ferred, shall  meanwhile  find  and  report  correct  the  state- 
ment of  account  in  said  offer  contained ;  and  it  Is  further 
ordered  that  the  auditor  states  the  trustee's  aoeount  and  re- 
port a»  to  the  proper  application  and  distribution  of  the 
fund,  having  regard  to  tne  terms  of  sale  this  day  so  oon- 
dltionally  ratified  as  aforesaid. 

True  copy.  W.  8.  COX,  Justice. 

Test :  R.  J .  Mbioo  ,  Oltrk.  80-8 


Leg€U  K9Uee8.. 


IN  THE  SUPREME  OOURT  OP  THE  DISTRICT  OF 
Golombta.  holdlac  a  Special  Term  far  Orphan's  Ooari 
Bnslnesii.  June4,  U80. 
In  tho  oasa  of  Mary  E.  Ptekiall,  EiMuti^Mc  and  Thoa.  L. 
Hume,  Executor  of  Adolphus  H.  Plckrell,  deceased,  the 
Executrix  and  Executor  aforesaid  have,  wtUi  the  approral 
of  the  Goart.  appolatad  Friday,  iha  2d  dar  of  July 
A.  D.  1880,  at  11  o'clock  a.  m  for  roaklnf  payment  and 
distribution  under  the  Court's  direction  and  control :  when 
and  where  all  creditors  and  parsons  entitled  to  distributive 
shares  or  a  residue,  are  hareoy  nuUied  to  attend  In  person 
or  by  agent  or  attorn^  duly  authorised,  with  their  claims 


against 
trix 


r  c»^w>>  «#■    f»»»ivauv/  wiacj  abH^Hwi ivwHa    vrav^    m*w« 

ast  the  estate  property  vouched ;  otherwise  the 
and  KxecBtor  wIM  taka  the  benefit  of  the  law 


against 


them  :  Provided,  a  copy  of  this  order  be  published  ooos  a 
week  for  three  weeks  In  the  WasMngton  Law  B«p*rtsr 

prevloiu  to  the  said  day.    

Test:  A.  WEBSTER.  Register  of  WOls. 

Wm.  D.  Oabsin ,  S^idtor.  28-S 


IN  THE  SUPREME  OOURT  OF  THE  UIBTRIOT  OF 
Columbia. 
Bbhjamin  L.  Jacksoh  bt  al  ) 

V.  {    Ho.  8,048.    Equity. 

Chablbs  T.  Datis  bt  al.    ; 

R.  Ross  Perry  and  Job  Baraaid,  trustees  herein,  haTlnr 
reported  a  sale  of  let  No.  28  m  Turton's  subdivlakm  or 
Square  No.  178,  In  the  District  of  Columbia,  to  Wm.  B. 
Jackson,  for  #800 :  v 

It  is  this  4th  day  of  June.  188Q,  Ordered,  that  said  sale  bs 
confirmed,  unless  good  cause  to  the  contrary  t»e  shown  on 
or  before  the  Srd  day  of  JulyjJ880.  Provided,  a  copy  of  this 
order  be  published  In  the  Washington  Law  Reporter  for 
thrae  snccesalve  weeks  before  said  day. 

WALTER  S.  COX.  Jnstleo. 
A  true  copy.  Test :  R.  J.  Mbios,  Clerk. 

Edwamdo  k  Bab]|abi>,  SoUdlon.  S»« 


qiHXS  IS  TO  QITE  NQTIOEi 

X  That  the  subscriber,  of  Washington.  D.  C.,  hath  ob- 
tained from  ths  Supreme  Court  of  the  District  of  Colnm- 
bla,  holding  a  special  term  for  Orphans'  Court  business. 
Letters  of  Administration  w.  a  ,  on  th#  personal  estate  of 
Charles  Becker,  late  of  the  DU triet  of  Columbia,  deoenaed. 

All  persons  having  claims  against  the  said  deceated  are 
hereby  warned  to  exhibit  thesame,with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  21st  day  of  M i^ 
next;  they  may  otherwise  bylaw  be  excluded  from  all  bene* 
fit  of  the  said  estate. 

Qlven  under  my  hand  this  2)st  day  of  May,  1880. 

28  8» CHARLfe  DEAE<«EB. 


THIS  IS  TO  aiVE  NOTICE,  ^ 

That  ths  sahscriber,  of  Washington  Oity,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  l«»r  Orphans*  Court  busMess,  Ltet- 
tsrs  Testamentary  on  the  paraofMil  eetateef  WUliaas  Ilomp- 
hill  Jones,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havlBg  claims  against  this  said  dwceassd  B,re 
hereby  warned  to  exhibit  the  same,  with  the  voaohera 
thereof,  to  the  subscriber,  at  or  before  the  21st  day  of 
May  aext ;  they  may  etberwise  by  law  be'  eaelnded 
from  all  *>enefit  of  the  said  estate. 

Given  onder  my  hand  this  tist  day  of  May.  1880. 

2S-S  ANNA  M.  T.  J0NE8. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Bbidobt  Tuobt  bt  al       ) 

V.  {    No.  8726.    Equity. 

ROBBBT  O.  HOLTZMAK    BT    AL.  J 

It  Is  this  8rd  day  of  June,  1880,  hy  the  eotirt,  ordersd  tiiat 
the  sales  nude,  and  this  day  reitorted,  by  William  F. 
Holtsman,  tmsti^  in  this  eaiise,be  ratified  and  confirmed, 
unless  cause  to  the  contrary  be  sh<fwn  on  or  before  the  6th 
day  of  July  1880.  Provided,  a  copy  of  this  order  be  pub- 
lished In  the  Washington  Law  IteiN>rter  once  a  vrsek  for 
three  sucfessive  weeks  previous  to  siild  Oih  day  of  July.  IbfiO. 

The  report  states  the  amount  of  sales  to  be  #4,084.14 

True  copy.  W.  8.  COX,  Joetlee. 

R.  J.  MBI08.  Clerk.  tS-8 


IN  THE  SUPREOtk  COURT  6F  THE  DISTRlcrP  OF 
Oolnmbia,  the  md  day  ef  ilniie,  1880. 
Isaac  P.  Crbiotiancy     ) 

V.  I    No.  7278.    Eq.  Docket,  20. 

LtLUV    M.    OlIBMTlAirCT.  ) 

On  motion  of  the  def<»ndant,  by  Mr.  John  N.  Oliver*  her 
solicitor.  It  Is  order,  d  that  the  plalatlff,  In  the  original  blU, 
who  is  also  defendant  in  a  troes  bUI  filed  by  defendant, 
cause  his  appearaace  to  be  entered  herein  on  or  before  the 
first  rale-day  oecurriqg  isrty  days  after  this  da^  3  other 
wise  the  cause  wUl  be  proceeded  with  as  la  case  of  defanlt. 

.    ^   jl   hAONBR,  Justice.  Ac. 


Br  the  Court. 
A  true  copy. 


TMt:R.j;. 


Olerk, 
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:U8TE£S*    SALE    OF    VALUABLE    PROPEET 
COR.  OF  SIXTH  AND  D  STREETS  NORTHWr 
WrrU  THE  BUILDINOS  THERKON.  ' 

By  vina«  oi  a  decree  pae»ed  in  the  caoees  No.  .S,67i  and 
If o.  4,428,  Equity,  in  the  Supreme  Coari  of  ibe  Dtotiict  of 
Columbia,  we  will  eeU,  on  WEllNESDAT.  June  9ih,  A.  D. 
1880,  ai  6  o'clock  p.  in..  In  front  ot  the  preiuiaes,  all  that 
eeriain  parcel  of  land  situated  In  the  Dlitrlct  of  Columbia, 
mad  known  ae  ihoee  paru  of  Lots  Nos.  X  and  2,  In  Square 
No.  4ft7,  whion  are  contained  in  the  /ollowing  metes  and 
bounds :  Beicinninf  for  the  same  at  the  northwest  corner  of 
tth  and  D  Streeu  north weet»  running  thence  north  fifty- 
four  1M9  feet ;  thenee  west  one  hundred  and  sixteen  9-12 
iMt ;  thence  soath  to  D  Street  flftvfoor  IIHS  feet ;  thence 
Mtat  with  D  Street  one  hundred  and  sixteen  9-lS  feet  to  the 
place  of  heclnninc,  together  witli  the  appurtenances. 

Terms :  One-fourth  of  the  purchase  money  in  cash,  of 
which  8A00  wlU  be  Teqnired  to  be  deposited  by  the  pur- 
ehaeer  at  the  Ume  of  sale ;  balance  at  six,  twelve,  eighteen 
mod  twenty-fonr  months:  or  all  in  cash,  at  purchaser's  op- 
tion. The  deferred  payinents,  if  any,  to  bear  Interest  Arom 
the  day  of  sale,  and  to  be  eenred  by  a  lleii  upon  the  prop- 
erty sold.    T|ie  sale  to  neremptory. 

A.  THOMAS  BRADLEYt     1 

4M  D  street  n.  w.  I  Tfi».*««. 
TH .  JESUF  MILLER,  f  Trustees. 

t^l  fiOt  D  etreet  n.  w.  J 


S 


ALB  OF  IMPROTED  AND  UNIMPROVED  PROP- 
ERTY FRONTING  ON  B  STREET  SOUTH  AND 
ON  PENNSYLVANIA  AVENUE  BETWEEN  TiURD 
AND  FOURTH  EAST. 

By  Tirtne  ot  a  decree  of  the  Snpreme  Oonrt  of  the  Dis' 
triot  of  Oolnmbla,  pasted  In  eqaity  canse  No.  4608,  enUtled 
Simpson  against  Simpson,  we  wiU  sell  at  auction,  on  and 
la  front  of  the  premises,  on  Thnrsday.the  17th  day  of  June. 
I860,  at  6  0*610011  p.  m.<  weather  permitting,  and  from  day  to 
day, at  the  same  boor,  nntll  all  are  sold,  lou  twenty-ioor 
(M)  and  twenty-llTe  (85)  in  Ballantyne  and  WllUftn's  subdi- 
Tlaion  of  the  east  half  of  square  seven  hundred  and  eighty- 
eight  (788),  and  the  improvements,  coastodng  of  a  frame 
dwelling;  and  lots  six  (8)  to  seventeen  (17),  both  inoluslTe. 
in  WUlonghby  and  MatUngly*s  snbdlvlsion  of  original  lots 
two  (Sj  and  three  (3),  in  square  seven  hundred  and  eighty- 
nine  (780),  and  the  Improvements  on  lou  six  and  seven, con- 
sisting of  a  large  and  double  fhtme  dwelling  and  store,  lu 
the  same  are  respectively  recorded  In  book  of  subdivisions 
**R.  L.  H.,"  at  page  184,  and  "No.  10,'*  at  page—,  in  the 
8arveyor*s  oflteeof  the  District  of  (^Inmbla. 

Terms  of  sale :  One-fourth  cash ;  balance  in  three  equal 
Instalments  In  six,  twelve  and  eighteen  months  from  the 
day  of  sale,  with  Interest  at  seven  per  centum  per  annum ; 
or  the  whole  purchase  money  may  he  paid  In  cash  within 
ten  days  after  sale ;  or  the  purchaser  can  at  any  time  an- 
ticipate the  maturity  of  thedefi*rred  paymenu  with  the  in- 
terest rebated.  A  deposit  of  8100  will  be  required  on  the 
Improved  loU  and  of  #26  on  the  unimproved  loU  at  the 
time  of  sale.  All  conveyancing  and  insuring  (the  improved 
property  to  to  be  kept  insured  In  a  reasonable  sum  untU  all 
tha  purehase  money  shall  have  been  paid .)  and  recording 
at  purchaser's  cost.  No  deed  given  until  the  whole  of  the 
purchase  money  shall  have  been  paid.  If  4he  term*  of  sale 
are  uot  complied  with  In  ten  days  from  the  day  of  sale,  we  rt- 
serve  the  right  to  resell  the  property  at  the  risk  and  cost  of 
the  defaulting  purchaser,  after  five  days'  notke  in  the  Even- 
ing Star. 

A  plat  of  each  subdivison  will  be  exhibited  at  sale. 
WE8TEL  WILLOUOHBY,     ^ 

No.  488  Louisiana  Ave.  I  Trn»tJM»ii 

WM.  F.  MATTINOLT.  f  Trustees. 

tf>9  No.  4S8  7th  street  n.  w.  J 

FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Ooiumbia, 

aaoftOB  TnirKsDfeix         ) 

T.  [No,  4827.    Equity. 

William  O.  Phillips  bt  al.  5 

James  S.  Edwards  and  Philip  F.  Lamer,  trustees  herein, 
having  reported  a  sale  of  lot  M  in  Oallan's  subdivison  of 

auare  828,  in  Wiuhington  cllv,  In  the  District  of  Oolum- 
i,  to  Andrew  J  Dontudson,  for  8400. 
It  is  thto  31st  dajr  of  May  A.  D.  1880,  ordered  that  said 
sale  be  eonHrmed  unless  good  canse  to  the  contrary  be 
shovm  on  or  before  the  21st  day  of  Jnne,  A.  D.  1880; 
Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week,  for  three  soccesslre 
weeks,  before  sAM  day. 

A.  B.  HAGNER,  Jostice. 
True  copy.        Test :  21-8  R.  J.  Mmos,  Olerk. 

Edwaiuw  9i  BAmxAmo,  SollcHore. 


I 


Leg€U  Notices. 


N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Colmnbia,  holding  a  Special  Term  fbrOiphan's  Court 
Business.    May  28. 1880. 

In  thecaiteof  Charlotte  Crown,  admn'x  of  Lemuel  Orowr» 
dec'd,  the  adminisiratrlx  aforesaid  has,  with  the  approval 
of  the  Couit,  appointed  Friday,  the  2Aih  dav  of  June,  A. 
D.  1880,  at  11  o'clooka.  m.  for  making  payment  and  dis- 
tribution under  the  Court'*  direction  and  coutrol;  when 
and  where  all  creditors  and  persons  entiiled  to  distributive, 
shares  or  legacies  or  a  residue,  are  hereby-  notified  to  at- 
tend in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  agamst  the  estate  properly  vouched; 
otherwise  the  sdministratrix  will  take  the  benefit  of  the 
law  against  them :  Provided,  a  copy  of  thto  order  be  pub- 
Itohed  once  a  week  for  three  weeks  in  the  Washington  Law 
Reporter  previous  to  the  said  day. 

82-8  A.  WEBSTER,  Regtoter  of  WUls. 


I 


N  THE  SX7PREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    May  21, 1880. 

In  the  case  of  John  J.  Halsted,  executor  of  Catherine 
E.  Smith,  deceased,  the  executor,  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  18th 
day  of  June,  A.  D.  1880,  at  II  o'clock  a.  m.  for  ma- 
king payment  and  dtotribution  under  the  Court's  di- 
rection and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  dUiributive  shares  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorised,  with  their  claims  against  the  estate  prop- 
erly vouched;  otherwi8«!  the  executor  will  take  the  benefit 
of  the  law  against  them:  Provided  a  copy  of  thU  or- 
der be  publtohed  once  a  week,  for  three  weeks,  in  the  Wash- 
ington Law  Reporter,  previous  to  the  said  day. 
21-.H*  Test :     A    WEBSTER.  Regtoter  of  Wilto. 


r%  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Ooiumbia.  sitting  in  Equity,  May  17, 1880. 

Thb  FnicKOMAN's  Savings  and  TRtrsTl 

CO-PAHr.  *KD  XHOMA,  H.  TALBOTT,  U„,^y      „^     ^^ 

Charlms  H.  Holdbn  bt  al.         J 

Fillmore  Beall,  trustee,  in  thto  cause,  having  reported 
that  he  has  made  sale  of  the  real  estate  described  in  the 
proceedings  in  this  canse,  in  compliance  with  the  decree  of 
this  court:  It  Is.  this  17th  day  of  May,  A.  D,  1880,  ordered 
that  the  said  sale  be  ratified  and  confirmed,  unless  cause  to 
the  contrary  thereof  be  shown  on  or  before  the  17th  day  of 
June,  A.  D.  1880  :  Provided  a  copy  of  this  order  be  publtohed 
In  the  Washington  Law  Reporter  once  a  week  for  three  suc- 
cessive weeks  prior  to  said  I7ih  day  of  June,  1880.  The  re- 
port stales  the  amount  of  sales  to  be  86.000. 

By  the  Court:  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test:  21-S       R.  J.  M bigs.  Clerk.  Ac. 


XN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Business.    May  2l6t,  1880. 

In  the  case  of  Richard  R.  Crawford,  executor  of  John 
Sullivan,  deceased,  the  executor  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  isth 
day  of  June.  A.  D.  1880,  at  11  o'clock  a.  m.  for  making 
p.ayment  and  dtotribution  under  the  Court's  direction 
and  control;  when  and  where  all  creditors  and  persons, 
entitled  to  distributive  shares  or  a  residue,  are  here- 
by notified,  to  attend  In  person,  or  by  ngent  or  attor- 
ney duly  authorised,  with  their  claims  against  the  es- 
tate properly  vouched ;  otherwise  the  executor  will  take 
the  benefit  of  the  law  against  them :  Provided,  a  copy 
of  this  order  be  published  once  a  week  for  three  weeks  in  the 
Washington  Law  Reporter  previous  to  the  said  day. 

218  Test:  A.  WEBSTER,  Regtoter  of  Wills. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washinjcton  City,  hatli  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  S|>ecial  Term  for  Orphans'  (?ourt  business.  Letters 
Testamentary  on  the  persona)  estate  of  Maria  Wellinirton 
Stewart,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havinir  claims  against  thesaid  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there* 
of,  to  the  subscriber,  at  or  before  the  SOth  day  of  April 
next;  they  may  otherwise  bylaw  be  excluded  fh>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  30*h  day  of  April,  1880 

^  ^  -  „  ..  ..    'FRANCIS  UPSITeR,  Executor. 

R.  D.  Mussar,  Solioltor.  i^ 
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Legai  Notices. 


IN  THE  SUPREME  COUBT  OF  THE  DISTRICT  OF 
Oolnmbla. 

Eboit  C.  InobasOll      ) 

T.  \    No.  M56.    Equity  Doc.  17. 

0HABLB8  A.  JaMM  BT  AL.  J 

Oharlet  A.  Jamet  and  Thomas  T.  Crittenden,  the  tnieteee 
in  this  canse,  havin«^  reported  to  the  coort  that  they  hare 
sold  lou  nombered  thirty-eight  (38),  twenty-seTen  (ST), 
thirty* three  (S3),  thirty  foar  (34),  thlriyflve  (3d),  thirty-six 
(36),  thlrty-serea  (37),  thirtv-nine  (39),  three  (3).  fonr  (4), 
flre  (6),  six  (e).  seven  (7).  eight  (8),  and  fourteen  (14),  in 
Square  natnbered  one  hundred  and  thirty-nine  (I8t).  in  the 
city  of  Washington,  In  the  District  of  Oolnmbia,  aeoordiBg 
to  the  subdirision  of  said  square  made  by  Etx>u  O.  Ingers'oll 
and  approYed  by  the  court  In  this  caqse.  It  is  this  SAth  day 
of  May,  I860  ordered  that  the  said  sales  be  ratified  and  con- 
firmed,  unless  cause  to  the  contrary  thereof  be  shown  on  or 
before  the  S4th  day  of  June,  1880 ;  Provided,  that  a  copy  of 
this  urder  be  pnbluhed  in  the  Washington  Law  Reporter 
and  the  Evening  Star  once  a  weelr  for  three  successive 
weeks  before  said  day. 

The  report  states  the  aggregate  amount  of  said  tales  to 
be  $l».or4.»4. 

By  the  Oouru  A.  B.  HAGNER.  JnsUce. 

A  true  copy.        Test :  Si-8        R.  J.  Mnos,  Clerk. 

By  M.  A.  Clancy.  Ass' t  clerk. 


No.  67S4.    Equity  Doc,  19. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

Obobob  EaBLB 

V. 
BOBUBT  P.  DODOB  BT  AL. 

Charies  Lanman,  the  trustee  in  this  cause,  having  re- 
ported to  the  court  that  he  has  sold  the  real  estate  in  this 
cause  mentioned,  that  is  to  say  :  all  the  right,  title,  claim 
and  Interest  of  the  defendant  Robert  V  Dodge,  In  and  to 
lou  numbered  two  hundred  and  sixty-four  (204),  two  hun 


dred  and  sixty-five  (900),  and  pan  of  lot  two  hundred  and 
sixty-six  (SOO)  in  Beall's  addition  to  Qeorgetown,  in  the 
District  of  Columbia,  beginning  for  the  same  at  a  point 


formed  by  the  Intersection  of  the  south  side  of  Stoddert 
street  with  the  west  side  of  Montgomery  street, and  running 
thence  south  one  hundred  and  twenty  (190)  feet;  thence 
west  one  hundred  and  seuenty  (170)  feet ;  thence  north  one 
hundred  and  twenty  (120)  feet,  i  hence  east  with  the  line  of 
Stoddert  street  to  the  place  of  beginning,  to  Caroline  H. 
Dodice,  for  the  sum  of  five  thousand  five  hundred  and 
twenty-five  dollars,  and  that  she  has  paid  the  whole  of  the 
purchase  money  In  cash ;  it  is,  this  26th  dav  of  May,  A.  D. 
1880,  ordered  that  said  sale  be  ratified  and  confirmed,  un- 
less cause  to  the  contrary  thereof  be  shown  on  or  before  the 
34th  day  of  June.  1880 ;  provided  a  copy  ef  this  order  be 
published  in  the  Washington  I>aw  Reporter  and  the  Ersn- 
ing  Star  once  a  week  in  each  of  three  successive  weeks  be- 
fore said  day. 

By  the  (;ourt.  A.  B.  HAONER.  Justice. 

True  copy.    Test :    R.  J.  Mbigs,  Clerk,  Ac.  91-t 

By  M.  A.  Clancy.  Ass't  Clerk. 


In 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  has  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
of  AdmiBistraUon  on  the  personal  estate  of  John  McCarthy, 
late  of  St.  Louis,  Missouri,  deceased. 

VAU  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  21st  day  of 
May  next ;  they  may  otherwise  by  law  be  excluded  from 
all  beseflt  of  the  said  estate. 

aiven  under  my  hand  this  81st  day  of  May,  1880. 

2S-S  SMITH  TOWNSHEND. 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  Clty.D.C.  hath  ob> 
tained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'Courtbusiness,LetterB 
of  Administration,  on  the  personal  estate  of  Frederick  D. 
Keyworth.  late  of  the  District  of  Columbia,  deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  31st  day  of 
May  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  ef  the  said  estate. 

Given  under  my  band  this  21st  day  of  May,  1880. 
IM  JOHN  KEYWORTH. 

Wm«  H.  WABDalSollcitor. 


Xeyol  K9Hi099. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  Dietrlot  of  Cdluoibla.  has  db- 
tained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Coart  boslness. 
Letters  of  Administration  on  the  peronal  esUte  of  George 
Hilton,  late  of  District  of  the  Columbia,  deceased. 

All  persons  having  claims  agfiinst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vonchers 
thereof,  to  the  subscriber,  at  or  before  the  14th  day  of  May 
next:  they  may  otherwise  by  law  be  excluded  fk«m  aU 
*'eneflt  of  the  said  estate. 
Given  under  my  hand  this  14ih  day«f  May,  1880. 

GBDRGE  W.  OlSSEL. 


Wm.  John  MtaxBB,  Solicitor. 


tl-t 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  ol  Washington  City,  hath  obtained 
flrom  the  Supreme  Court  of  the  Dietrict  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Let- 
ters of  Administration  on  the  personal  eetau  of  Edward 
W.  LaUmer.  late  of  the  Dlstriet  of  Oolnmbia.  deeeaeed. 

All  persons  having  claims  aitainet  the  said  deceased  are 
hereby  vramed  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  snbaoriber,  at  or  before  the  30th  day  of 
April  next;  they  nuty  otherwiee  by  law  be  excluded 
ftpom  all  benefit  of  the  said  estaM. 

Given  under  mj  hand  this  80th  day  of  April,  1880. 

21-a  O.  M.  N.  LATIMER. 


IN  THE  SUPRSn  COURT  OF  THE  DISTRICT  OF 
CoUimbia,  thelMiday  of  May,  lilO. 
Samjjwl  M.  Plumlby       > 

V.  I    No.  7281.     Equity  Doc.  90. 

Bbxbmot  Milbvbv  WtAU    I 

On  motkmof  the  pUintiff.by  Mr.  W.  Preeton  WUIiameon, 
his  solicitor.  It  is  ordered  that  the  defSsadant,  Thomas  J. 
Logan,  trustee,  cause  his  appearance  to  be  entered  herein 
on  or  before  the  first  mlCHlay  occurring  forty  days  after  this 
day :  otherwise  the  cause  will  be  prooeeded  with  a«  in 
case  of  default. 
By  the  Court.  A.  B.  HAGNER,  Justice,  Ac 

True  copy.    Tset:       91<«  R.  J.  Mbios,  Clerk,  etc 

W.  PBBSTOir  WiLUAKeeif .  Solidior. 


rTHB  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Sabah  a.  Bbbbbtqk       > 

T.  I  No.  6817.    Eq.Doc.,10. 

Ja8.  I.  BBBBBTO>r  BT  AIk      J 

The  publication  of  the  order  nisi,  confimiing  the  tmstee*s 
sale  in  this  cause,  having  been  inadvertently  omitted :  it  is 
bv  the  court,  this  Ifth  day  of  May,  A.  D.  1880;  ordered  that 
the  sale  of  real  estate  in  the  proceedings  mentioned  be  rati- 
fied and  confirmed,  unleee  cause  to  the  contrary  thereof  be 
shown  on  or  befbre  the  10th  dav  of  June  next :  Provided  a 
copy  of  this  order  be  published  In  the  Washington  Law  Re- 
porter, once  a  week  for  three  sncceesive  weeks  before 
sald.day.    The  report  statee  the  amount  of  the  sale  to  be 

Bythe Court.  A.  B.  HAGNER,  Jnstlee, Ac. 

A  true  copy.   Teet ;  H«8  R.  J.  Mbwb.  Olerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
1  COLUMBIA. 

Jambo  S.  Edwabob      } 

V.  {No.  7108.    Equity. 

Jacob  D.  Fauhob  bt  al.  i 

Job  Barnard,  tmctee  herein,  having  reported  a  sale  of 
lot  4,  square  413,  in  the  city  of  Washington,  In  the  District 
of  Columbia,  to  John  H.  De  AUey,  for  $1210. 

It  is.  this  18fh  day  of  May,  1880,  ordered  that  said  sale  be 
confirmed,  unless  good  cause  to  the  contrary  be  shown  on 
or  before  the  1 8th  day  of  June,  1880 ;  Provided  a  copy  of  this 
order  be  published  in  the  Washlufton  Law  Reporter  for 
three  successive  weeks  before  said  day. 

By  the  Court :  MAC  ARTHUR,  Jostlee. 

A  true  copy.        Teet :  R.  J.  MbIoo,  Olerk. 

21-8  Edwabm  a  Babnabp,  Solioltora. 


qiHIS  IS  TO  GIVE  NOTICE, 

X  That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  John 
Reilly,  late  of  the  DUtrict  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  came,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  21st  day  of  May  next ; 
they  may  otherwise  bj  law  be  excluded  from  all  ben^t 
of  the  said  estate. 

Given  under  my  hand  this  tist  dayof  May.  1880. 
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WASHINGTON June  14, 1880. 

GEORGE  B.  COBKHILL       -        -       Editor 
A.  H.  JACKSON      .     -      AasooiiLTB  Editor 


GeloMbian  Law  Sehtol. 

The  annual  commencement  of  the  law  school  I 
of  the  Columbian  University  was  held  at  the ! 
National  Theatre  on  t^e   9th  inst.    A  lai^e 
and   brilliant  audience   was  in   attendance. 
Justices  Cox  and  Hagner,  of  the  District  Su- 
preme Court,  were  present. 

The  d^rees  were  conferred  by  Dr.  James 
C.  Welling,  president  of  the  liniversi^y.  The 
degree  of  LL.  B.  was  conferred  upon  the  fol- 
lowing graduates : 

Louis  Bagger,  H.  S.  Barbour,  George  M. 
Dunn,  Greorge  B.  Edwards,  M.  F.   Halleck, 

E.  G.  Harbough,  William  .B-  King,  James 
H.  Lange,  H.  J.  Lauck,  Woodbury  Lowery, 
P.  H.  T.  Mason,  Philip  Mauro,  J.  I.  McCal- 
lam,  John  Morris,  Howard  Morton,  Conway 
Robinson,  Jr.,  Harry  M.  Rohrer,  L.  R.  Tbian 
and  W.  W.  Wishart,  District  of  Columbia ; 
Edmund  A.  Bailey,  of  New  York;  C.  L. 
Buckingham,  of  Michigan ;  William  R.  Bush- 
by,  of  Virginia ;  Louis  D.  Carman,  of  New 
Jersey ;  J.  B.  Diver,  of  New  York ;  James  L. 
Ham,  of  Florida ;  C.  J.  Hayes,  of  New  York ; 

F.  W.  Johnston,  of  Virginia ;  William  T.  Kent, 
of  Pennsylvania;  William  N.  Markell,  of 
Maryland ;  John  M.  Martin,  of  Mississippi ; 
J.  H.  Mason,  of  Massachusetts ;  £.  A.  McBee 
and  J.  M.  McNeel,  of  South  Carolina ;  J.  H. 
Morgan,  of  Alabama ;  R.  E.  Morris,  of  Illi- 
nois; R.  W.  F.  Ogilvie,  of  Virginia;  William 
S.  Parks,  of  Ohio ;  D.  Gray  Purman,  of  Wis- 
consin ;  E.  T.  Saunders,  of  Illinois ;  L.  E  Sie- 
mens, of  Arkan8*as ;  H.  A.  >Schimmelfennig, 
of  Pennsylvania:  George  D.  Seymour,  of 
Connecticut ;  P.  H.  Seymour,  of  Ohio ;  Fred. 
K.  Swett.  of  Maine ;  E.  D.  Vanderlieth  of  Ne- 
vada ;  J.  H.  Welcker,  of  Tennessee ;  and  W. 
W.  White,  of  Kentucky. 

The  degree  of  LL.  M.  was  conferred  upon 
the  following  post  graduates : 

S.  T.  Cameron,  MelvUle  Church,  William  T. 
S.  Curtis,  J.  H.  Day,  J.  R.  Garrison,  C.  J. 
Goald,  F.  L.  Harvey,  John  R.  Hickcox,  W. 
H.  Pearce,  H.  P.  Sanders,  William  H.  Upton 
and  A.  M^Wooster. 

Aiter  the  diplomas  had  been  distributed, 


Judge  Hagner  was  introduced  to  the  audience, 
and  in  a  neat  speech,  abounding  in  good  ad- 
vice and  pleasing  metaphor,  proceeded  to 
award  the  three  prizes  given  each  year  by  the 
faculty  for  the  best  essays.  The  first  was 
awarded  to  Mr.  J.  C.  Jenkins  for  an  essay  on 
"  The  Dartmouth  College  Case ;"  the  second 
to  W.  B.  King ;  subject,  "  War  Claims  Against 
the  United  States;"  and  the  third  to  E.  A. 
Bailey ;  topic,  "  Remarks  Concerning  the  Laws 
of  our  Country."  ^ 


BtoiftiDff  tb«  Harden  €»f  Proof. 

This  quaint  figurative  expression,  used  at 
the  wrong  time,  has  proved  fatal  to  many  a 
satisfactory  verdict.  It  is  a  familiar  saying 
that  after  plaintiff  has  proved  a  prima  facie 
case  the  burden  of  proof  shifts  to  defendant ; 
and  in  the  sense  in  which  Greenleaf  sanc- 
tions the  use  of  the  phrase  it  is  very  true. 
But  when  counsel  make  the  mistake  of  asking 
the  court  to  instruct  the  jury  that  the  burden 
qf  proof  has  been  shifted  they  run  the  risk 
of  a  precarious  verdict.  The  phrase  is  a  con- 
venient and  appropriate  one  for  designating  the 
order  of  evidence  upon  the  trial.  Both  par- 
ties cannot  give  evidence  at  once.  The  plain- 
tiff must,  usually,  undertake  this  task  in  the 
first  instance.  When  he  has  given  evidence 
competent  in  its  nature  and  adequate  to  sus- 
tain a  verdict  he  has  carried  this  burden  as 
far  as  he  need  do  in  the  first  instance.  The 
burden  of  adducing  evidence  then  comes  upon 
the  defendant,  and  be  in  turn  must  take  the 
laboring  oar  upon  the  trial.  He  has  not  the 
burden  of  proving  plaintiff's  case,  nor  even 
the  burden  of  disproving  it,  unless  plaintiff's 
evidence  is  of  such  a  nature  as  to  be  abso- 
lutely conclusive  until  impeached.  He  has 
not  the  burden  of  satisfying  the  jury  that 
plaintiff's  evidence  is  false ;  but  only  the  bur- 
den of  assuming  direction  of  the  trial,  and 
laying  his  own  case  before  the  jury.  Hence 
it  is  ^ery  proper  for  the  court  to  tell  counsel 
that  the  burden  of  proof  has  been  shifted, 
meaning  that  defendant  must  offer  something 
or  the  case  will  go  to  the  jury ;  but  not  at  all 
correct  to  tell  the  jury  that  a  prima  facie  case 
has  shifted  the  burden,  leaving  them  to  infer 
that  unless  defendant  disproves  it  he  fails. 
If,  for  instance,  the  action  is  for  negligence, 
and  plaintiff  gives  evidence  sufficient  to  go  to 
the  jury,  counsel  may  be  told  that  it  is  for  de- 
fendant to  proceed.  But  unless  the  evidence 
is  sufficient  to  entitle  plaintiff  to  have  a  ver- 
dict directed  without  submitting  the  question 
to  the  jury,  they  cannot  be  justly  told  that 
the  burden  is  on  defendant  to  prove  a  de- 
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fense.  When  all  the  evidence  is  in,  the  cany- 
ing  of  the  burden  is  over.  Then  if  the  Jury 
are  to  apply  such  a  figure  to  their  estimate  of 
the  evidence,  they  should  be  instructed  that 
they  are  to  consider  the  burden  to  be  on  the 
plaintiff  on  the  whole  case  to  show  himself 
entitled  to  a  recovery.  When  plaintiff's  coun- 
sel commences  to  sum  up,  he  assumes,  in  this 
sense,  the  burdenof  proof  afresh. — The  Daily 
Register. 


TiM  Bin  •f  Kl^te  ▼.  ]|«Btlste. 

In  the  case  of  Pettitt  v.  Brewer,  in  the  court 
of  common  pleas  No.  4,  of  Philadelphia,  an 
action  by  a  dentist  to  recover  the  value  of  a 
set  of  false  teeth  furnished  to  the  wife  of  de- 
fendant, C.  Berkley  Taylor,  Esq.,  for  plain- 
tiff, asked  for  a  rule  to  show  cause  why  an 
order  of  court  should  not  be  made  upon  de- 
fendant to  produce  his  wife  in  court  upon  the 
trial  of  the  cause  for  the  inspection  of  her 
mouth  by  the  Jury.  On  the  argument  he  con- 
ceded that  the  wife  could  not  be  forced  to  tes- 
tify i^ainst  her  husband  for  two  reasons: 
First,  that  being  interested  her  testimony 
would  thereby  be  biased ;  second,  that  it  is 
essential  to  the  preservation  of  domestic  hap- 
piness that  the  confidence  subsisting  between 
husband  and  wife  should  be  protected ;  but 
contended  that  the  fact  that  she  was  forced 
to  appear  by  the  court  and  submit  to  its  order, 
not  being  required  to  utter  a  word  against  her 
husband,  could  hardly  be  considered  cause  for 
domestic  infelicity.  The  motion  of  a  rule  was 
refused,  Thayer,  P.  J.,  saying:  "The compul- 
sory attendance  of  the  wife  for  the  purpose  of 
such  an  exhibition  as  that  which  is  proposed, 
would  be  a  tyrannical  exercise  of  power 
wholly  without  authority  and  contrary  to  the 
Bill  of  Rights." 


■arH«d  W«m«B  la  tk«  irBlt«4  ntmUm  Cmmwim. 

Judge  Blatchford's  decision  in  the  Standard 
Oil  Cmnpany  case  recognizes  in  a  very  com- 
plete manner  the  right  of  married  women  to 
sue  and  be  sued  respecting  their  separate  in- 
terests, in  courts  of  the  United  States  as  well 
as  in  those  of  their  own  State  in  the  same  cir- 
cuit. 

The  plaintiff  was  a  married  woman,  and 
sued  in  equity  to  vindicate  rights  in  her  sep- 
arate property.  It  was  objected  that  in  an 
equity  suit  in  th^  United  States  court  her 
husband  must  Join.  This  objection  was  rein- 
forced by  another,  viz.:  That  in  this  case 
the  property  was  a  patent  granted  by  the 
United  States,  and  that,  on  the  other  hand, 
the  right  to  sue  and  be  sued  as  if  sole  was  ex- 
clusively by  virtue  of  a  local  or  State  law. 


The  decision  holds  that  as  the  plaintiff  was 
alleged  to  belong  to  the  State  of  New  York, 
and  some  of  the  infringements  were  commit- 
ted here,  she  was  capable  of  holding  the  patent 
as  her  separate  property,  and  was  the  sole 
party  in  interest,  and  therfpre  her  husband 
need  not  be  joined. 

Since  women  are  beginning  to  i^pear  as  in- 
ventors this  is  a  point  in  their  favor. — The 
Daily  Register. 


In  the  case  of  Thomas  J.  Cummerford  v. 
Vii^nia  C.  Thompson,  in  equity.  Judge 
Brown,  sittins:  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kentucky, 
holds:  That  Section  3894,  of  the  Revised 
Statutes,  providing  that  no  letter  or  circular 
concerning  lotteries,  so-called  gift  concerts, 
etc.,  shall  be  carried  in  the  mails,  does  not 
authorize  a  postmaster  to  refuse  to  deliver 
letters  addressed  to  the  secretary  of  a  lottery 
company.  Firsts  because  the  section  does 
not  apply  to  letters  addressed  to  lottery  com- 
panies or  their  agents  by  persons  not  con- 
nected with  them.  Secmd,  because  the 
section  confers  no  power  upon  postmasters  to 
seize  or  detain  letters  upon  a  mere  suspicion 
that  they  contain  unmailable  matter.  The 
bill  however  was  dismissed  and  the  injunction 
asked  for  refused  on  the  ground  that  it  ap 
peared  that  the  letters  were  addressed  to  plain- 
tiff as  secretary  of  the  lottery  company,  and 
related  to  its  business.  Judge  Brown  holding 
that  a  court  of  equity  could  not  be  required 
to  aid  in  the  promotion  of  schemes  which  were 
contrary  to  public  policy. 


The  following  old  rhyme  contains  the  names 
of  all  the  English  sovereigns,  since  the  con- 
quest, in  chronological  order : 

First   William,  the   Norman,  then  William,  his 

son. 
Henry,  Stephen  and   Henry,  then  Richard  and 

John; 
Then  Henry,  the  third,  Bdwards,  one,  two  and 

three. 
And  again,  after  Richard,  three  Henrys  we  eee. 
Two  Edwards,  third  Rlohard— if  rightly  I  inieas— 
Two  Henrys,  sixth  Edward,  Queen  Mary,  Queen 

Bess; 
Then  Jamie,  the  Scotsman,  and  Charles,  whom 

they  slew, 
Yet  received,   after  Cromwell,  another  Churle^, 

too; 
Then  James,  the  second,  as<*ended  the  throne. 
And  Kood  William  and .  Mary  tofcether  came  on. 
Till    Anne,    Qeorges   four    and   fourth    William, 

all  past, 
Qod   sent   us   Victoria;   may   she   long  be   the 

last. 
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■•■••ritoftlBstete^rioraat  for  It*  Sapport  mnd 
MalatoBaaeo*  %y  order  of  Orpboas*  Oonri  op- 

The  fonn  of  practice  in  this  proceeding  is 
for  the  guardian  to  file  a  petition  to  the 
orphans'  court,  setting  forth  the  facts  showing 
the  necessity  of  the  sale  of  the  infants'  real 
estate  for  their  support  and  maintenance; 
this  petition  is  made  on  oath,  and  is  sup- 
ported by  the  affidavits  of  two  disinterested 
witnesses;  upon  this  petition  the  orphans' 
court  can,  if  it  see  fit,  cause  any  investiga- 
tion it  may  desire  to  be  had  to  learn  as  to 
the  propriety  of  the  sale  prayed  for.  After 
the  order  is  made,  a  certified  copy  of  the  pro- 
ceedings must  be  filed  with  a  second  petition 
in  the  equity  court,  praying  that  court  to  ap- 
prove the  order  of  the  orphans'  court ;  upon 
the  filing  of  this  petition  and  the  certified 
copy  of  the  proceedings  in  the  orphans'  court, 
the  court  of  chancery  can  institute  an  inves- 
tigation and  refer  the  cause  to  an  auditor  for 
the  purpose  of  informing  itself  as  to  the  pro- 
priety of  approving  the  order  of  the  orphans' 
court,  and  it  is  not  until  the  chancery  court 
has  approved  that  order  that  the  guardian  has 
any  power  to  make  the  sale. 

It  will  be  seen,  therefore,  that  the  rights  of 
the  infants  are  protected  by  being  submitted 
to  the  scrutinizing  examination  of  two  courts, 
who  have  especial  care  of  the  interests  of  in- 
fants, and,  while  the  proceeding  is  ex  parte, 
still  the  two  courts  to  whom  the  petitions  are 
submitted,  will  most  certainly  see  that  the 
facts  warrant  the  orders  before  they  are 
passed;  and  the  interests  of  the  infants  are  as 
well  protected  as  they  are  in  an  equity  suit 
where  a  guardian  ad  litem  is  appointed,  who 
puts  in  a  formal  answer,  and  the  court  refers 
the  cause  to  an  auditor  to  report  on  the  ad- 
visability of  the  sale,  which  reference,  under 
this  proceeding,  can  be  made  without  the  ad- 
dition of  a  guardian  ad  litemy  or  with  one  if 
the  court  of  chancery  see  fit  to  order  his  ap- 
pointment, although  it  has  not  k>een  the  cus- 
tom to  make  such  appointments  or  references, 
but  the  court  itself  enquires  into  the  facts. 
After  the  approval  of  the  equity  court  a  certi- 
fied copy  of  the  order  of  approval  should  be 
filed  in  the  probate  court  and  the  guardian 
should  make  his  report  of  sale  to  that  court. 

The  practice  in  this  District  of  selling  the 
real  estate  of  infants  on  an  order  of  the  or- 
phans' court  approved  by  a  decree  in  chan- 
cery, which  has  been  followed  from  the  time 
the  District  was  ceded  to  the  United  States, 
is  derived  from  Maryland  under  whose  statute 
it  originated  and  whose  courts  in  the  interpre- 
tation of  the  law  first  modeled  it ;  it  is  founded 
upon  the  act  of  assembly  of  Maryland  of  1 798, 


chapter  101,  sub-chapter  12,  section  10,  which 
is  as  follows : 

"  And  once  in  each  year,  or  oftener  if  re- 
quired, a  guardian  shall  settle- an  account  of 
his  trust  with  the  orphans'  court ;  and  the  said 
court  shall  ascertain,  at  discretion,  the  amount 
of  the  sum  to  be  annually  expended  in  the 
maintenance  and  education  of  the  orphan,  re- 
gard being  had  to  the  future  situation,  pros- 
pects and  destination  of  the  ward ;  and  the 
said  court,  if  it  shall  deem  it  advantageous 
to  the  ward,  may  allow  the  guardian  to  exceed 
the  income  of  the  estate,  and  to  make  use  of 
his  principal,  and  to  sell  part  of  the  same, 
under  its  order;  provided,  nevertheless,  that 
no  part  of  the  real  estate  shall,  on  accownt  of 
such  maintenance  and  edncaJtion,  be  diminished  - 
without  the  approbation  of  the  court  of  chan- 
cery or  general  court,  as  well  as  of  the  orphans' 
court.    See  Kilty's  Laws  of  Maryland. 

In  Williams'  case,  3d  Bland,  folio  186, 
Chancellor  Bland  in  delivering  his  opinion, 
reviews  the  length  that  the  court  of  chancery 
has  gone  upon  general  principles,  or  has.  been 
authorized  to  go  by  general  or  special  legis- 
lative enactment,  in  applying  the  principal  of 
an  infants'  estate  to  his  maintenance  and  edu- 
cation, and  comments  upon  the  actis  of  assem- 
bly, which  authorize  the  sale  of  the  real  es- 
tate of  infants,  as  to  their  true  construction, 
their  practical  utility  and  their  constitution- 
ality. 

After  considering  the  practice  in  the  Eng- 
lish chancery  he  concludes : 

"  Yet  it  has  rarely  occurred,  that  the  court 
has  broken  in  upon  the  capital  of  even  his 
(the  infant's)  personal  estate  for  the  mere  pur- 
pose of  maintenance,  though  it  has  frequently 
done  so  for  his  education  and  putting  him  out 
in  life." 

Turning  then  to  the  law  of  Maryland,  he 
gives  a  short  sketch  of  the  acts  of  assembly 
before  the  revolution  to  the  act  of  1 798.  By 
the  acts  of  1716,  ch.  89,  §§  9  and  10,  and  1729, 
ch.  24,  §§  12  and  13.  If  the  income  of  an  in- 
fant was  insufficient  for  his  free  education  and 
maintenance,  he  must  be  bound  to  a  trade, 
unless  some  charitable  person  would  main- 
tain him  for  his  income.  Certainly  then  up 
to  1776,  the  rule  as  to  the  power  of  chancery 
over  the  real  estate  of  infants  remained  the 
same  as  in  England,  which  Spence's  Equita- 
ble Jurisdiction,  (American  edition),  vol.  1, 
§613,  states  thus : 

**  The  court,  though  in  taking  into  its  hands 
the  management  of  the  property  of  infants,  it 
acts  upon  the  principle  of  securing  a  due  re- 
gard to  their  interest,  prohibits  as  a  general 
rule,  any  alteration  of  their  estates  from  the 
condition  in  which  they  stand,  whether  real 
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or  personal,  notwithstanding  any  apparent 
advantages  that  might  possibly  resolt  fh>m 
snch  conversion." 

The  foot  note  is  as  follows : 

"McPherson  287,  297,  it  is  completely  es- 
tablished that  the  court  can  neither  give  effect 
to  a  sale  nor  exchange  of  an  infante*  real  es- 
tate however  beneficial  to  him.  Calvert  v. 
Godfrey,  6  Beav.,  97 ;  Peto  v.  Gardner,  2  Y. 
and  Coll.  N.  S.,  812,  and  see  DC  Jurist,  78." 

'*  Soon  after  the  revolution  the  legislature 
declared,  that  in  case  the  produce  of  the  es- 
tate was  not  sufiQcient  to  maintain  and  edu- 
cate the  minor  in  a  proper  manner,  the  orphans' 
court  might  allow  the  guardian  to  apply  a 
part  of  the  principal  of  the  infants'  personal 
estate,  not  exceeding  one-tenth  annually,  to 
the  purpose  of  his  education.  Act  1785.  ch. 
80,  §  9. 

**  And,  afterwards,  by  the  testamentary  sys- 
tem, it  was  declared  that  the  orphans'  court 
should  ascertain  the  amount  to  be  annually 
expended  in  the  maintenance  and  education 
of  the  orphan ;  regard  being  had  to  his  future 
situation,  prospects  and  destination ;  and,  if 
it  should  be  deemed  advantageous  to  the  ward, 
might  allow  the  guardian  to  exceed  the  in- 
come of  the  estate ;  to  cut  down  and  sell  wood, 
to  make  use  of  the  principal,  and  to  sell  a  part 
of  it ;  provided,  that  no  part  of  the  real  estate 
should  on  account  of  such  maintenance  or 
education  be  diminished  without  the  appro- 
bation of  the  court  of  chancery,  as  well  as  of 
the  orphans'  court.  Act  1798,  ch.  101,  subch 
12,  §§  7  and  10." 

From  the  above  it  will  be  seen,  that  Mary- 
land extended  the  power  of  the  orphans' 
court ;  first,  by  the  act  of  1785,  to  enable  it 
to  allow  the  guardian  to  apply  a  certain 
part  of  the  principal  of  the  personal  estate 
to  the  maintenance  and  education  of  the  in- 
fant. 

And  afterwards,  by  the  act  of  1798,  further 
extended  its  power  and  enabled  it  to  use  the 
real  estate  for  the  purpose  of  maintenance 
and  education  ;  first,  (in  section  7)  by  cutting 
down  growing  timber  and  selling  it,  and 
secondly,  (in  section  10)  by  selling  a  part  of 
the  principal;  in  this  connection,  however, 
while  giving  the  power  to  diminish  the  real 
estate  to  the  orphans'  court,  the  assembly 
provided  the  power  to  sell  could  only  be 
validly  exercised  when  the  court  of  chancery 
should  approve  of  the  order;  the  orphans' 
court  being  composed  of  laymen,  the  assem- 
bly considered  that,  in  so  important  a  matter 
as  the  sale  of  real  estate  that  court  should  be 
placed  under  the  supervision  and  enabled  to 
act  only  with  the  approval  of  chancery. 


At  this  time  in  Maryland  the  chancery 
court  had  no  power  to  decree  a  sale  of  lands 
belonging  solely  to  infants,  where  the  lands 
were  unencumbered,  nor  did  the  chancery 
court  acquire  this  power  until  the  act  of  1816, 
chap.  154.  See  Alexander's  Chancery  Prac- 
tice, pp.  218,  '214.  Therefore  the  clause  in 
the  act  of  1798  referring  to  the  diminishing  of 
the  real  estate  must  refer  to  its  diminution 
under  an  order  of  sale  by  the  orphans'  court 
approved  by  the  court  of  chancery,  the  only 
mode  in  which  it  could  have  been  diminished. 
Indeed,  Alexander  (p.  218)  says :  "  The  power 
to  appoint  a  guardian  with  authority  to  take 
possession  of  the  estate  has  very  naturally 
drawn  to  itself  the  power  of  appropriating  the 
estate  to  the  maintenance  of  the  infant.  The 
only  case  in  which  the  interposition  of  chan- 
cery seems  to  be  necessary,  is  where  a  sale  of 
a  part  of  the  infant's  real  estate  is  required 
for  the  purpose  of  maintenance  and  education, 
and  refers  to  the  act  of  1798. 

That  the  court  of  chancery  did  not  have  the 
power  at  the  time  of  the  passage  of  this  act  to 
decree  the  sale  of  unencumbered  real  estate 
belonging  exclusively  to  infants,  is  shown  by 
the  legal  history  of  Maryland  in  several  acts 
giving  the  power  to  chancery  to  order  a  sale 
where  the  real  estate  of  infants  was  encum- 
bered. The  court  of  chancery  never  considered 
that  it  had  the  power,  for  there  is  no  record 
of  any  case  where  it  attempts  to  exercise  it. 

The  legal  profession  clearly  did  not  con- 
sider that  chancery  had  this  power,  for  the 
lawyers  brought  no  such  cases  before  the 
court,  and  the  assembly  of  Maryland  was 
'  ^flooded  with  petitions  for  private  acts  to  en- 
able such  sales  to  be  made,  which  certainly 
would  not  have  been  the  case  if  the  lawyers 
of  Maryland  had  considered  that  -  chancery 
could  have  given  the  relief  asked. 

The  assembly  pf  Maryland  did  not  believe 
that  chancery  had  such  power,  for  in  conse^ 
quence  of  these  petitions  it,  by  the  act  of  1816, 
ch.  154,  undertook  to  confer  the  power  to  de- 
cree such  sales  upon  chancery. 

Chancellor  Bland,  in  speaking  of  this  act  in 
the  case  above  cited,  considers  the  act  to  have 
conferred  new  and  enlarged  Jurisdiction  upon 
chancery,  and  he  arrives  at  this  opinion  after 
a  full  consideration  of  the  subject.  It  is  true 
that  in  the  court  of  appeals,  the  judge  deliver- 
ing the  opinion  in  the  case  of  Dorsey  v.  Gil- 
bert, 1 1 G.  and  J.,  90,  says  that  the  court  of  chan- 
cery had  the  power  in  particular  cases  to  con- 
vert the  real  estate  of  infants  into  money  be- 
fore any  of  the  Maryland  legislative  acts, 
but  he  cites  no  case  where  it  was  ever  done, 
and  only  supports  his  opinion  by  a  reference 
to  2  Story's  Equity,  585,  586,  587 ;  which  sec- 
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tions  referred  to  contain  abont  the  same  lan- 
guage already  cited  from  Spence's  Equitable 
Jurisdiction. 

The  Court  of  Appeals  of  Maryland  in 
Davis  et  al  v.  Helbig,  27  Md.,  p.  462,  disposes 
of  this  question  as  follows : 

"The  power  to  decree  the  sale  of  real  estate 
of  minors  in  special  cases,  was  frequently  ex- 
ercised by  the  legislature  of  this  State,  and 
the  power  thus  exercised  was  never  success- 
fully doubted  or  questioned  by  the  profession 
or  the  courts.  See  116  and  J.,  87.  The  in- 
creasing necea^Yy  of  these  "special  acts,  caused 
the  legislature  to  enact  the  statutes  of  1816, 
ch.  154  and  1818,  ch.  133.  These  acts 
conferred  general  powers  on  the  courts  to  de- 
cree sales  of  the  real  estates  of  infants,  pro- 
vided they  were  satisfied  it  would  be  for  the 
interest  and  benefit  of  the  minors.  The  con- 
stitutional right  of  the  legislature  to  pass 
these  special  and  general  laws  was  conceded 
as  the  State  was  considered  the  general  guar- 
dian and  protector  of  minors  who  were  dis- 
abled to  act  for  themselves ;  and  the  l^slature, 
exercising  this  tutelary  power  over  the  persons 
and  property  of  infants,  claimed  and  exercised 
the  right  to  provide  by  public  or  private  acts 
for  converting  real  estate  in  which  they  had 
vested  or  contingent  interests,  into  personal 
property  and  securities,  wlven  necessary  for 
their  benefit." 

If  the  court  of  chancery  had  possessed  the 
power  to  decree  these  sides,  the  necessity  of 
action  on  the  part  of  the  legislature  would 
not  haTe  existed. 

In  the  light  of  these  acts  and  these  decisions- 
it  is  apparent  that  there  existed  no  power  in 
chancery  in  1798  to  diminish  the  unencum- 
bered real  estate  belonging  exclusively  to  in- 
fants, and  if  any  chancellors  claimed  that  they 
had  some  shadowy  and  unknown  power  which 
enabled  them  to  decree  such  sales,  they  never 
attempted  to  exercise  it ;  and  there  is  no  evi- 
dence that  any  of  them  even  claimed  it. 

Under  this  act  of  1798  there  sprang  up  the 
practice  which  has  ever  since  been  followed 
in  our  District. 

In  8d  Bland,  in  the  foot  notes  to  William's 
Case  before  referred  to,  on  page  200,  a  case, 
entitled  Groltier's  case,  is  given  at  length  set- 
ting forth  the  whole  proceeding.  It  was  com- 
menced by  a  petition  filed  in  1810,  by  John 
Goltier  in  the  orphans*  court  of  Cecil  county, 
and  was,  with  the  proceedings  thereon  in 
that  court,  removed  to  and  filed  in  chancery. 

The  petition  states  that  his  two  wards  had 
an  undivided  interest,  as  tenants  in  common, 
in  a  mill  and  a  certain  piece  of  land ;  that  pe- 
titioner and  the  other  heirs,  deeming  it  to  the 
advantage  to  all  parties,  had  contracted  to  sen 


the  property,  and  the  petitioner  prayed  that 
he  might  be  enabled  to  convey  the  property  to 
the  purchaser  on  behalf  of  his  wards  as  such  a 
sale  would  much  promote  their  interest  and  wel- 
fare and  enable  him  to  educate  and  support 
them  more  to  their  advanti^e. 

The  orphans'  court,  on  December  12,  1810, 
passed  the  following  order : 

On  due  consideration  of  the  all^ations  con- 
tained in  the  within  petition,  the  court  is  of  \ 
opinion  that  the  sale  prayed  for  is  to  the  ad- 
vantage of*  the  aforesaid  Francis  and  Eliza- 
beth (the  infants)  and  should  be  confirmed ; 
and  that  the  petitioner,  John  Groltier,  be  author- 
ized to  make  a  conveyance  of  that  part  of  his 
wards'  real  estate,  etc. 

On  December  18,  1810,  Kilty,  chancellor, 
passed  the  following  order  upon  the  above 
proceedings : 

*<  Under  the  power  vested  in  this  court  by 
the  act  of  1798,  ch.  101,  sub-ch.  12,  §  10,  the 
above  order  of  the  orphans'  court  is  approved. 

The  procedure  in  the  above  case  is  exactly 
that  which  is  now  in  use  in  the  District  of 
Columbia.  In  this  case,  however,  as  the  in- 
fants were  seized  as  tenants  in  common  with 
adults,  proceedings  might  have  been  taken  in 
chancery  under  the  act  of  1785,  but  preference 
was  given  to  the  shorter  and  less  expensive 
proceeding  through  the  orphans'  court,  and 
this  was,  as  we  see,  sanctioned  by  Chancellor 
Kilty ;  this  case  leaves  no  doubt  as  to  what 
the  Maryland  practice  was  under  this  statute. 
The  cases  usually  cited  are:  Brodress  v. 
Thompson,  2  H.  and  G.,  120;  Pottenger^s 
Exr.  V.  Stewart,  8  H.  and  J.,  847 ;  and  Hatton 
V.  Weems,  12  G.  and  J.,  84.  On  examining 
the  court  records  of  the  District  of  Columbia 
we  find  that,  as  the  District  had  retained  th^ 
law,  so  it  adopted  the  practice,  of  Maryland. 
The  files  of  the  earlier  cases  are  very  imperfect 
and  although  the  chancerydockets  and  rules 
of  the  old  circuit  court  show  much  earlier  en- 
tries referring  to  such  cases,  I  have  been  una- 
ble in  the  files  to  find  the  papers  in  any  of  the 
cases  until  1889,  October  26,  in  cause  No.  550, 
8d  chancery  rules,  which  was  a  case  brought 
by  Clement  Cox,  Esq.,  (the  father  of  the  pres- 
ent Justice  Cox)  as  solicitor.  The  entry  in 
the  rules  in  this  case  is : 

''Mathias  Delany  and  others,  infant  children 
of  Mathias  Delany,  deceased,  by  Elizabeth  G. 
Delany,  guardian.  Petition,  exhibits  and  de- 
cree of  the  orphans'  court,  1839.  November 
27,  decree  approving  the  decree  of  the  or- 
phans' court." 

On  the  files  the  only  paper  remaining  is  the 
decree,  which  is  as  follows : 

<<This  cause  having  been  transmitted  fh>m 
the  orphans  court  of  the  county  of  Washing- 
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ton,  and  now  coming  on  to  be  heard  on  the 
petition,  exhibits  and  proofs  in  the  cause,  and 
the  decree  of  the  said  orphans'  court  in  con- 
formity with  the  prayer  of  the  petitioners, 
and  it  appearing  to  this  court  that  the  relief 
sought  is  reasonable  and  proper  to  be  granted, 
it  is  now,  this  27th  day  of  November,  1839, 
ordered  that  this  court  do  approve  of  said  de- 
cree, and  that  the  same  be  certified  to  said 
orphans'  court. 
By  order  of  the  court. 
Test :  Wm.  Brent." 

On  the  back  of  the  decree  is  this  endorse- 
ment: 

"  The  other  papers  transmitted  to  the  or- 
phans' court  by  order  of  the  solicitor.  W. 
Brent.     November  27,  1839. 

At  the  orphans'  court  or  the  register  of 
wills,  office  all  the  old  papers  have  been  stored 
in  a  safe  reported  as  entirely  confused,  and 
it  is  reported  as  impossible  to  find  the  files  of 
any  case  without  going  through  the  mass 
paper  by  paper.  The  proper  preservation 
and  filing  of  all  court  records  is  a  subject  in 
which  the  public  are  deeply  interested,  and 
this  reported  state  of  confusion  of  the  old 
files  in  the  register's  office  is  much  to  be  re- 
gretted. 

Although  unable  to  examine  the  other  papers 
in  this  case,  the  above  decree  suffices  to  show 
that  the  form  of  proceeding  now  used,  is  the 
same  in  use  in  the  old  circuit  court  as  early 
as  1839 ;  and  many  subsequent  cases  whose 
filed  are  complete  in  the  same  court  show  that 
the  proceeding  was  the  same. 

This  proceeding,  under  the  act  of  1798,  was 
the  otily  one  in  the  District  of  Columbia  by 
ig  exclusively  to  in- 
could  be  sold  up  to 
[arch  8,  1843,  to  be 
utes  for  the  District, 
>n  968  inclusive, 
dian  to  file  a  bill  in 
3  infants^  real  estate, 
the  interests  of  his 
thereby.  Thus  re- 
that  the  sale  shall 
inance  and  educa- 
i  the  Maryland  act 
tremely  ill  conceived 
in  providing  that  be- 
who  would  be  heirs 
dead,  shall  be  made 
>eing  also  considered 
Maryland  act  very 

>^., ght  under  it,  and  the 

bar  still  preferred  and  used  the  simpler,  more 
expeditious,  and  less  expensive  process 
through  the  orphans'  court,  and  the  recorda.of 
the  circuit  court  as  long  as  it  existed  abound 


in  such  cases  brought  by  the  most  eminent 
members  of  our  bar  (such  as  Carlisle,  Brad- 
ley, May,  Stone  and  Wm.  Redin. 

Indeed,  so  universal  and  so  unquestioned 
was  this  practice  under  this  law,  that  nowhere 
in  the  law  reports  of  the  District  or  of  the  Su- 
preme Court,  have  I  been  able  to  find  after  a 
very  full  and  exhaustive  search,  a  single  case 
where  the  propriety  of  the  practice  was  ever 
questioned.  Considering  the  large  amount 
of  real  estate  that  depended  on  this  practice 
for  title,  this  would  not  have  been  the  case  if 
any  room  for  question  had  existed. 

The  present  court  followed  the  old  circuit 
court  in  the  interpretation  of  the  act  of  1798, 
and  the  practice  under  it,  and  the  dockets  of 
its  equity  side  are  filled  with  such  cases ;  it 
however  reformed  the  careless  habit  the  bar 
had  fallen  into  of  bringing  the  original  papers 
over  from  the  .orphans'  court,  and  after  ob- 
taining an  approval  of  the  order  of  that  court 
by  the  chancellor,  returning  the  papers  to  the 
orphans'  court,  thus  leaving  no  record  of  the 
cause  in  the  equity  records.  The  court,  at 
the  suggestion  of  that  learned  and  accurate 
lawyer,  who  does  honor  to  the  clerkship  of 
our  court,  Mr.  R.  J.  Meigs,  passed  an  order 
requiring  that  a  petition  with  a  certified  copy 
of  the  proceedings  in  the  orphans'  court, 
should  be  filed  in  each  case,  which  by  remain- 
ing in  the  equity  files  with  the  decree  of  ap- 
proval formed  a  permanent  record,  by  this 
order  the  practice  was  restored  to  the  form, 
in  which  the  .  earliest  entries  in  the  old  chan- 
cery dockets,  show  it  to  have  originally  been 
in  the  district. 

As  I  have  before  stated,  so  far  as  our  re- 
cords and  law  reports  show,  the  authority  to 
make  a  sale  of  ii^fants'  real  estate,  under  this 
act  and  by  this  proceeding,  was  never  qaes- 
tioned ;  but  under  this  act  petitions  were  fre- 
quently filed  by  guardians,  asking  permission 
not  to  sell  but  to  mortgage  their  infant  wards' 
real  estate,  and  as  the  power  of  the  orphans' 
court,  to  pass  an  order  giving  leave  to  mort- 
gage, even  though  such  order  was  approved  by 
the  chancery  court,  was  doubted  by  many 
members  of  the  bar  in  1874,  in  the  case  of 
the  infant  children  of  Peter  Mansell,  by  Mary 
Simonds,  their  guardian,  praying  leave  to 
mortgage  the  real  estate  on  the  proceedings 
of  the  orphans'  court ;  being  presented  to  the 
justice  holding  the  equity  court  for  approval, 
that  justice  certified  the  case  to  the  general 
term,  in  order  that  the  question  might  be  set- 
tled b3'  that  court.  In  this  case  it  was  ood- 
ceded  by  all  parties,  that  the  right  and  power 
to  order  a  sale  by  this  process  undoubtedly 
existed,  but  the  sole  question  was,  did  this 
include  the  right  to  order  a  mortgage?    The 
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coart  in  general  term  decided  that  it  did,  as 
a  mortgage  was  a  conditional  sale,  and  in  de- 
livering their  opinion  the  court  treat  the 
power  to  order  a  sale  as  beyond  qaestion. 
Owing  to  the  importance  of  this  case,  and 
the  fact  that  it  has  not  been  published,  I  here 
insert  a  report  of  the  proceedings,  and  the 
written  opinion  of  the  court  at  length. 

On  August  11,  1874,  Mary  Simonds,  guar- 
dian of  the  minor  children  of  Peter  Mansell, 
filed  her  petition,  in  the  Supreme  Court  of 
the  District  of  Columbia,  holding  a  special 
term  as  a  probate  court,  setting  forth  that 
the  personal  estate  of  Peter  Mansell  was  ex- 
hausted ;  that  taxes  were  due  and  accummu- 
lating  upon  the  real  estate  which  consisted  of 
one  lot  with  two  tenements  thereon,  much  in 
need  of  repairs ;  that  the  minor  children,  her 
wards,  were  in  need  of  money  to  clothe  and 
educate  them.  And  praying  for  leave  to  en- 
comber  the  real  estate  by  a  deed  of  trust,  and 
thus  raise  $600. 

This  petition  was  sworn  to  and  accompanied 
by  the  affidavits  of  two  witnesses  as  to  the 
truth  of  the  facts  stated. 

On  the  same  day  the  Judge  holding  the  pro- 
bate court  passed  an  order  giving  leave  to 
encumber  as  prayed. 

On  September  8,  1874,  a  certified  copy  of 
the  proceedings  in  the  probate  court,  with  a 
petition  by  tlie  guardian  to  the  equity  court 
praying  its  confirmation  and  approval  of  the 
same,  was  filed  in  the  equity  court,  being 
equity  cause  number  3911,  £q.  Docket  14. 

On  the  same  day  an  order  was  passed  by 
the  Judge  holding  the  equity  court*  ratifying 
and  confirming  the  order  passed  by  the  pro- 
bate court. 

On  October  15,  1874,  the  Judge  holding  the 
equity  court  passed  an  order  stating,  th^t  as 
there  were  questions  in  this  cause  of  sufficient 
importance  to  merit  a  full  consideration  and 
decision  by  the  general  term,  therefore  the 
order  of  approval  heretofore  passed  be  stricken 
out,  and  the  cause  be  certified  to  the  general 
term  to  be  there  heard  in  the  first  instance. 

The  cause  was  argued  in  Grenera  ITerm,  be- 
fore Justices  Wylie,  Olin  and  Mao  Arthur, 
by  Mr.  Francis  Miller  for  the  petitioner  and 
Mr.  James  S.  Edwards  contra,  (this  last  named 
gentleman  appearing  and  arguing  against  the 
petitioner  at  the  request  of  the  court.) 

On  December  5th,  1874,  Mr.  Justice  Olin 
delivered  and  filed  the  following  opinion  of 
the  court : 

'*  In  the  matter  of  the  estate  of  Peter  Man- 
sell.  We  are  all  agreed  in  this  case  that  the 
power  to  order  the  sale  of  an  infants'  estate 
given  to  the  orphans'  court  subject  to  the  ap- 


proval of  a  court  of  equity,  includes  the  power 
to  mortgage,  which  is  but  a  conditional  sale. 

**  The  question  at  most  is  but  a  mere  matter 
of  form.  It  is  agreed  on  all  hands  that  a 
court  of  equity  has  power  to  authorize  the 
absolute  sale  (of)  or  a  mortgage  upon  its 
ward's  real  estate.  It  is  also  agreed  that  the 
orphans'  court  cannot  of  itself  either  authorize 
the  sale  or  mortgage  of  the  ward's  estate  with- 
out the  approbation  (judgment)  of  the  chancel- 
lor as  to  the  necessity  or  propriety  of  such 
sale  or  mortgage. 

<*If  the  proceeding  is  instituted  in  the 
orphans'  court,  you  then  have  the  opinion  of 
the  judge  of  that  court,  and  also  the  opinion 
of  the  chancellor ;  if  instituted  in  the  equity 
court,  as  it  may  be,  you  have  the  opinion  of 
the  chancellor.  Can  it  be  possible  that  the 
opinion  of  the  judge  of  the  orphans'  court  can 
render  invalid  the  opinion  of  the  chancellor." 

On  the  same  day  the  general  term  passed 
a  decree  ratifying  and  confirming  the  order  of 
the  probate  court. 

From  the  above  authorities,  and  the  cases 
cited,  it  appears  that  we  have  received  this 
interpretation  of  the  act  together  with  the  act 
itself,  and  our  form  of  proceeding  under  it 
from  the  State  of  Maryland,  where  it  is 
sanctioned  by  the  great  name  of  chancellor 
Kilty,  whose  decision  is  referred  to  by  chan- 
cellor Bland,  and  is  apparently  concurred  in 
by  him.  In  the  District  of  Columbia  it  has 
been  the  practice  since  the  cession  of  the  Dis- 
trict nearly  eighty  years  ago,  and  was  until 
1843  the  only  proceeding  to  sell  unencum- 
bered real  estate  belonging  exclusively  to  in- 
fants ;  it  has  received  the  sanction  of  two 
courts,  the  old  circuit  and  the  present  court, 
it  has  been  universally  practiced  under  by 
the  bar,  and  that  a  bar,  which  in  its  early 
days,  included  among  its  practitioners,  Walter 
Jones,  Richard  S.  Cox,  Francis  S.  Key  and 
John  Marbury,  and  later,  Carlisle,  Bradley, 
Brent,  and  William  J.  Stone ;  it  has  formed  a 
link  in  hundreds  of  titles.  I  am  informed  by 
one  of  our  most  eminent  examiners  of  titles, 
Mr.  Mahlon  Ashford,  that  the  value  of  the  real 
estate  held  in  the  District  under  such  titles 
reaches  into  the  millions. 

With  the  principle  so  firmly  established ; 
with  the  practice  of  so  long  and  such  univer- 
sal standing,  sustained  by  so  clear  reason  and 
adopted  by  so  many  and  such  eminent  law- 
yers ;  aff'ecting  so  great  interests ;  it  is  clear, 
that  the  practice  is  not  now  to  be  questioned, 
and  our  fellow-citizens  who  hold  their  property 
under  such  orders  of  the  orphans'  court  ap- 
proved by  the  court  of  chancery,  have  no 
cause  for  alarm,  or  even  disquietude. 

Hbnry  Wise  Garnett. 
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No.  277— OOTOBBB  Tbbm.  1879. 

Harvey  Kennedy,  Executor  of  James  C. 
Kennedy,  deceased,  Appellant, 

V. 

John  A.  J.  Creswell,  Robert  H.  T.  Leipold, 
AND  Robert   Purvis,  Commissioners  of 

THE  FrEEDMAN's  SAVINGS  AND  TrUST    Co. 

Appeal  from  the  Supreme  Court  of  the  District 
of  Columbia, 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court. 

The  appellees  filed  a  bill  in  equity,  for  them- 
selves and  other  creditors,  against  the  appel- 
lant, as  executor  of  James  C.  Kennedy,  de- 
ceased, and  against  the  devisees  of  his  will, 
praying  for  an  account  of  the  personal  estate 
of  the  testator,  a  discovery  of  his  real  estate, 
and  the  application  thereof  to  the  payment  of 
his  debts.  The  bill  stated  that  the  complain- 
ants were  the  holders  of  a  note  of  the  testator 
for  $12,000  with  interest,  which  was  due  and 
not  paid  ;  that  the  defendant,  Harvey  Kennedy, 
as  executor,  had  proved  the  testator's  will  and 
entered  upon  the  execution  thereof;  that  the 
personal  property  was  insufficient  to  pay  the 
debts  and  that  the  defendant  was  paying  some 
debts  in  full  and  leaving  others  unsatisfied ; 
and  that  the  testator  left  a  large  amount  of 
real  estate,  some  of  which  is  described  and 
pointed  out. 

To  this  bill  the  defendants  filed  a  plea,  the 
material  part  of  which  is  as  follows : 

"That  the  executor  aforesaid  has  in  his 
hands  assets  of  the  estate  of  the  said  James 
C.  Kennedy,  deceased,  amply  sufficient  to  pay 
and  discharge  the  claims  of  the  complainants 
and  all  other  claims  that  have  been  brought 
to  bis  notice,  and  that  he  is  ready  and  willing 
to  pay  the  said  claim  of  the  complainants 
whenever  and  as  soon  as  the  same  shall  have 
been  proved  and  established  by  a  tribunal  of 
competent  jurisdiction  according  to  law ;  but 
the  said  executor  disputes  the  said  claim  and 
denies  the  justice  and  validity  thereof,  and 
has  for  such  cause  rejected  the  same ;  and  the 
said  complainants  have  not  sought  in  any  man- 
ner to  enforce  the  said  claim  against  the  said 
executor  and  the  assets  in  his  hands  by  proper 
proceedings  at  law : 

••  Wherefore  these  defendants  aver  and  plead 
the  premises  in  bar  of  the  complainants'  bill, 
and  they  pray  that  the  complainants  be  re- 
quired to  enforce  their  claim  against  the  said 
executor  by  proper  proceedings  at  law,  and 
they  pray  also  the  judgment  of  the  court 
whether  they  (these  defendants)  should  be 
compelled  to  make  any  further  or  other  answer 


to  the  said  bill,  and  that  they  be  hence  dis- 
missed with  their  reasonable  costs  in  this  be- 
half wrongfully  sustained." 

.To  this  plea  the  complainants  filed  a  repli- 
cation,  and  proceeded  to  prove  the  note  held 
by  them  and  its  non-payment,  and  abo  pro- 
duced in  evidence  the  accounts  filed  by  the 
executor  in  the  office  of  the  register  of  wills 
and  the  exceptions  filed  by  the  complainants 
thereto.  In  the  executor's  account  he  charged 
himself  with  assets  to  the  amount  of  $31,794.62, 
and  claimed  credit  for  moneys  paid  and  for 
commissions,  to  the  amount  of  $27,014.75, 
showing  a  balance  in  his  hands  of  only 
$4,729,87.  The  defendants  offered  no  testi- 
mony, and  the  court  on  final  hearing  made  a 
decree  that  the  executor  should  pay  to  the 
complainants  the  full  amount  of  their  claim. 
From  this  decree  the  executor  has  appealed. 

The  appellant  insists  that  according  to  the 
rules  of  equity  pleading  the  complainant  by 
taking  issue  on  the  plea  admitted  its  suffi- 
ciency ;  and  as  the  decree  was  based  upon  the 
admission  of  assets  contained  in  the  plea,  it 
was  an  affirmation  of  its  truth ;  and  therefore 
it  should  have  been  in  favor  of  the  defendants, 
and  the  bill  should  have  been  dismissed. 

This  argument  is  very  ingenious,  but  it  is 
not  sound.  The  defendants  not  only  failed  to 
prove  the  truth  of  their  plea,  but,  on  the  con- 
trary, the  complainants,  by  the  executor's  own 
sworn  accounts,  filed  in  the  probate  ofiSce, 
proved,  so  far  as  such  proof  could  go,  that  the 
plea  was  untrue.  These  accounts  show  that 
the  executor  had  not  sufficient  personal  estate 
in  his  hands  to  pay  one-third  of  the  complain- 
ants' claim  alone.  So  that  according  to  the 
strictest  rules  of  equity  pleading  the  complain- 
ants were  entitled  to  a  decree  in  their  favor. 
The  executor  may  have  had  sufficient  assets 
in  fact ;  but  he  did  not  see  fit  to  disclose  them, 
or  prove  that  he  had  them.  His  admission 
that  he  had  assets  may  be  taken  against  him 
for  the  purpose  of  charging  him  with  a  lia- 
bility, but  it  cannot  serve  him  as  evidence  to 
prove  the  truth  of  his  plea.  His  mere  allega- 
tion cannot  be  received  as  proof  of  its  own 
truth  where  the  fact  is  directly  in  issue,  and 
the  burden  of  proof  is  on  him. 

Since,  then,  the  complainants  were  entitled 
to  a  decree,  the  question  is,  what  decree?  If 
a  defendant  plead  a  false  plea,  and  it  be  so 
found,  what  is  next  to  be  done?  Is  it  to  be 
merely  overruled,  and  an  order  made  that  he 
answer  further,  as  in  case  of  oVerruling  a  de- 
murrer, or  of  overruling  a  plea  for  insufficiency? 
This  is  not  the  usual  course.  Having  put  the 
plaintiff  to  the  trouble  and  delay  of  an  issue, 
the  defendant  cannot,  after  it  is  found  against 
him,  claim  the  right  to  file  an  answer ;  although. 
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if  the  complainant  desires  a  discovery  which 
the  plea  sou^t  to  avoid,  he  may  undoubtedly 
insist  upon  it.  But  that  is  the  complainants' 
right,  not  the  defendant's.  Lord  Hardwick 
said :  *'  All  pleas  must  suggest  a  fact ;  it  must 
go  to  a  hearing ;  and  if  the  party  does  not 
prove  that  fact  which  is  necessary  to  support 
the  plea,  the  plaintiff  is  not  to  lose  the  benefit 
of  his  discovery,  but  the  court  may  direct  an 
examination  on  interrogatories  in  order  to  sup- 
ply that."  (Brownsword  v.  Edwards,  2  Vesey, 
247.)  This  statement  is  adopted  by  Lord 
Redesdale  and  by  Mr.  Beames  and  all  subse- 
quent writers  on  equity  pleading.  (Mitford's 
Pleadings,  4th  ed.,  302 ;  Beames  on  Pleas  in 
Equity,  318 ;  Story's  Eq.  Plead.,  §  697.)  If 
the  plea  is  found  to  be  false  it  would  seem  to 
be  just  and  equitable  that  the  case  should 
stand  as  if  the  defendant  had  admitted  the 
allegations  of  the  plaintiff.  Sir  Thomas 
Plomer  states  the  matter  thus :  ''  Supposing  a 
plea  to  be  correct  in  form,  but  proved  false, 
it  seems  to  be  conceived,  that  the  course  at 
the  hearing  is  to  take  it  up  just  as  if  there 
was  no  answer.  That  is  not  correct.  Upon 
a  plea,  found  false,  the  plaintiff  is  entitled  to 
a  decree ;  and  if  a  discovery  is  wanted,  the 
defendant  is  ordered  to  be  examined  upon  in- 
terrogatories." (Wood  V.  Strickland,  2  Ves. 
&  Beam.,  158.)  Chancellor  Walworth,  in  a 
case  before  him,  where  the  defendant  produced 
DO  evidence  to  establish  the  truth  of  his  plea, 
said :  "Where  a  plea  in  bar  to  the  whole  bill 
is  put  in,  if  the  complainant  takes  issue  there- 
on he  admits  the  sufficiency  of  the  plea,  and 
leaves  nothing  in  question  but  the  truth  there- 
of. If  at  the  hearing  the  plea  is  found  to  be 
true  the  bill  must  be  dismissed.  But  if  the 
plea  is  untrue  the  complainant  will  be  entitled 
to  a  decree  against  the-defendant  in  the  same 
manner  as  if  the  several  matters  charged  in 
the  bill  had  been  confessed  or  admitted.  If  a 
discovery  is  necessary  to  enable  the  complain- 
ant to  obtain  the  relief  sought  for  by  his  bill, 
the  defendant  cannot  evade  answering  by  put- 
ting in  a  plea  which  turns  out  to  be  false.  In 
SQch  a  case,  after  the  plea  is  overruled  as  false, 
the  complainant  may  have  an  order  that  the 
defendant  be  examined  on  interrogatories  be- 
fore a  master  as  to  the  several  matters  in  re- 
lation to  which  a  discovery  was  sought  by  the 
bill."    (Dows  V.  McMichael,  2  Paige,  845.) 

In  the  present  case,  the  complainants  did 
not  see  fit  to  insist  on  a  further  discovery. 
Being  entitled  to  a  decree  pro  confeaso  as  to 
the  principal  charges  of  their  bill,  and  the  ex- 
ecutor having  admitted  sufficient  assets  to  pay 
the  debts  of  the  estate,  they  were  content  to 
take  a  decree  against  him  for  the  amount  of 
the  debt.    The  executor's  admission,  as  we 


have  before  said,  was  a  good  ground  for 
charging  him  with  the  liability,  though  he 
could  not  ui^e  it  as  evidence  in  support  of  his 
plea.  And  as  an  admission  of  assets  renders 
the  executor  personally  liable,  a  decree  against 
him  was  proper.  The  usual  decree  on  a 
creditor's  bill  is  for  an  account ;  but,  as  said 
by  Vice-Chancellor  Wigram  in  a  similar  case, 
"  the  reason  for  and  the  principle  of  the  usual 
form  of  decree  have  no  application  where  as- 
sets are  admitted,  for  the  executor  thereby 
makes  himself  liable  to  the  payment  of  the 
debt.  In  such  a  case,  the  other  creditors  can- 
not be  prejudiced  by  a  decree  for  the  payment 
of  the  plaintiff's  debt ;  and  the  object  of  the 
special  form  of  the  decree  in  a  creditor's  suit 
fails.  ^  I  am  satisfied  that  in  tbis  case  there 
ought  to  be  a  decree  for  immediate  payment." 
(Wingate  V.  Field,  2  Hare,  211,  212;  Story's 
Eq,  Jur.,  §  548  a.)  Had  it  been  contended,  or 
shown,  in  this  case,  that  the  estate  of  the  tes- 
tator was  insolvent,  so  as  to  require  a  pro  rata 
payment  among  all  the  creditors,  there  might 
have  been  room  for  the  objection  that  the 
ordinary  decree  was  not  made.  But  no  such 
point  is  made  in  the  case,  and  we  think  that 
the  decree  was  properly  rendered  for  the  debt 
of  the  complainants  alone. 

As  to  the  objection  that  the  bill  was  not 
formally  dismissed  as  to  the  devisees,  we  do 
not  think  it  can  be  raised  here  by  the  execu- 
tor who  alone  appealed  from  the  decree. 

The  point  taken  by  the  appellant,  that  the 
court  below,  sitting  as  a  court  of  equity,  had 
no  jurisdiction  of  the  case,  is  not  well  taken. 
The  authorities  are  abundant  and  well  settled 
that  a  creditor  of  a  deceased  person  has  a 
right  to  go  into  a  court  of  equity  for  a  dis- 
covery of  assets,  and  the  payment  of  his  ^ebt. 
When  there,  he  will  not  be  turned  back  to  a 
court  of  law  to  establish  the  validity  of  his 
claim.  The  court  being  in  rightful  possession 
of  the  cause  for  a  discovery  and  account,  will 
proceed  to  a  final  decree  upon  all  the  merits. 
(Thompson  v.  Brown,  4  Johns.  Ch.  R.,  630 ; 
1  Story's  Eq.  Jur.,  §  546 ;  2  Williams  on  Ex- 
ecutors, 1718,  1719.)  The  allegations  of  the 
bill  in  this  case  were  sufficient  to  give  the 
court  jurisdiction  ;  and  the  accounts  of  the  ex- 
ecutor show  that  the  complainants  had  reason- 
able cause  ror  making  those  allegations.  They 
went  into  the  court  for  the  discovery  of  assets ; 
and  the  object  of  the  bill  was  attained  by  the 
admission  of  the  executor  that  he  had  sufficient 
assets.  It  would  be  strange  indeed  if  that 
admission  could  be  made  a  ground  for  de- 
priving the  court  of  its  jurisdiction.  If  it 
could,  the  discovery,  by  proof,  of  assets  con- 
cealed by  the  executor,  would  have  the  same 
effect ;  and  the  result  would  be  that  a  bill  in 
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equity  could  be  defeated  by  proofs  showing 
that  there  was  good  ground  for  filing  it. 

In  conclusion  we  will  state  that  we  have 
found  nothing  in  the  local  law  of  the  District 
of  Columbia,  or  the  jurisdiction  of  the  probate 
court,  that  is,  of  the  Supreme  Court  of  the 
District  acting  as  such,  inconsistent  with  the 
views  expressed. 

The  decree  of  the  Supreme  Court  of  the 
District  of  Columbia  is  affirmed. 


Syllabi   of  Cases  and  Compilation  of  Authorities 
Cited. 

Statute  of  limitation :  Time  when  the  statute 
begins  to  run ;  action  on  the  case  against  the 
recorder  of  deeds  for  loss  occasioned  by  an  in- 
correct certificate  of  search ;  the  certificate  is  in 
the  nature  of  an  insurance, — Case,  for  negli- 
gence of  defendant,  as  recorder  of  deeds,  in 
certifying  a  false  search. 

Jacob  S.  Rose,  on  August  18,  1836,  con- 
veyed in  mortgage  for  $6000,  certain  premises. 
This  mortgage  was  recorded  the  same  day. 
On  January  2,  1855,  the  said  premises  were 
conveyed  by  deed  duly  recorded  to  Robert 
McGrath.  In  November,  1867,  the  plaintiffs 
agreed  to  lend  to  McGrath,  on  the  security  of 
first  mortgage  of  the  said  premises,  $12,000. 
The  plaintiffs  thereupon  applied  to  the  de- 
fendant, who  was  then  recorder  of  deeds,  to 
certify  any  unsatisfied  mortgages  of  the  said 
premises,  given  by  the  said  Jacob  S.  Rose. 
Upon  the  receipt  of  the  usual  fee  defendant's 
clerk,  on  November  4,  1867,  certified  under 
the  recorder's  seal  that  there  were  no  unsat- 
isfied mortgages  on  the  above  premises.  On 
the  faith  of  this  certificate  the  plaintiffs,  act- 
ing on  the  security  of  a  supposed  first  mort- 
gage executed  b}*  McGrath  and  duly  recorded, 
lent  the  sum  of  $12,000.    *    *    * 

The  defendant  was  a  public  official  charged 
with  the  performance  of  special  duties, 
amongst  which  is  giving  searches  to  the  pub- 
lic at  large.  McCaraher  v.  Com.,  5  W.  &  S., 
26 ;  Ziegler  v.  Com.,  2  Jones,  227 ;  Com.  v. 
Harmer,  6  Phila.,  90;  Siewers  v.  Com.,  6 
Weekly  Notes,  17. 

This  is  not  an  action  of  assumpsit,  but  in 
case  for  damages,  and  in  actions  upon  the 
case  for  consequential  injuries  the  statute  of 
limitations  only  commences  to  run  from  the 
time  the  damages  are  developed  ;  while  in  as 
sumpsit  the  statute  runs  from  the  breach. 
Hanna  v.  Holton.  28  Sm.,  334 ;  Campbell  v. 
Boggs,  12  Wright,  524;  Evans  v.  See,  11 
Harris,  91 ;  Wheatley  v.  Baugh,  1  Casey,  534  ; 
Ludlow  V.  Hudson  River  Co.,  6  Lansing,  183  ; 
Hancock  v.  Wilhoite,  1  Duvall,  313 ;  Polly  v. 


McCall,  87  Alabama,  20 ;  Thornton  v.  Tur- 
ner, 11  Minn.,  336  ;  Foster  v.  Marsh,  25  Iowa, 
300.     *    *    * 

In  actions  for  injuries  resulting  from  offi- 
cial misfeasance  or  breach  of  duties  imposed 
upon  public  officials,  the  cause  of  actiop  oc- 
curs when  the  damage  is  complete,  and  the 
statute  runs  from  that  time,  as  prior  thereto 
the  injured  party  has  no  right  of  redress. 
Bank  v.  Waterman,  26  Conn.,  324 ;  Harriman 
V.  Wilkins,  20  Maine,  97 ;  Lytic  v.  Mehaffy, 
8  Watts,  267. 

On  behalf  of  defendant  it  was  contended, 
that  the  statute  of  limitations  begins  to  run  - 
from  the  time  the  right  of  action  accrues, 
without  regard  to  want  of  knowledge  by  the 
plaintiff.  There  is  no  case  which  decides  that 
knowledge  is  necessary  to  set  the  statute  run- 
ning ;  on  the  contrary,  such  construction  has 
been  invariably  repudiated,  and  the  right  of 
action  accrued  here  when  t4?e  incorrect  certi- 
ficate of  search  was  given.  Downey  v.  Garard, 
12  Harris,  52  ;  Campbell  v.  Boggs,  12  Wright, 
524. 

As  to  the  running  of  the  statute,  there  is 
no  distinction  between  actions  in  assumpsit 
and  actions  on  the  case  for  negligence  in  the 
performance  of  a  duty;  in  either  case  the 
ground  of  action  is  the  breach  of  a  contract 
implied  by  the  law ;  and  the  statute  runs  from 
the  act  complained  of.  Howell  v.  Young,  5 
Barn.  «&  Cress.,  259 ;  Derrickson  v.  Cady,  7 
Barr.,  32;  Miller  v.  Wilson,  12  Harris,  121; 
Glenn  v.  Cuttle,  2  Grant,  275 ;  Campbell  v. 
Boggs,  supra ;  Wilcox  v.  Plummer,  4  Peters, 
181. 

Not  only  is  the  principle  in  Howell  v.  Young 
the  same  as  we  contend  for,  but  the  facts  are 
identical  with  our  case. 

The  plaintiff  cannot,  by  changing  his  form 
of  action,  take  from  the  defendant  his  right 
to  plead  the  statute.  Wickersham  v.  Lee, 
No.  2,  2  Nor.,  423,  and  cases  cited ;  Barton 
V.  Dickens,  12  Wr.,  518. 

A  party  can  sue  immediately  on  the  n^- 
ligent  act  being  committed  "  for  all  the  pro- 
bable loss  he  was  likely  to  sustain  from  the 
invalidity  of  the  security."  Miller  v.  Wilson, 
12  Harris,  121 ;  Wilcox  v.  Plummer,  4  Peters, 
180. 

In  those  cases  where  the  courts  Have  de- 
cided that  in  assumpsit  the  statute  ran  fh)m 
the  breach,  while  in  case  for  negligence  it  ran 
from  the  time  the  damage  was  developed,  the 
action  was  in  assumpsit,  and  therefore  they 
are  but  obiter  dicta,    *    *    * 

The  court  (after  stating  the  facts) :  A  loss 
has  occurred,  and  the  question  now  to  be  de- 
cided is  this :  Can  the  recorder  of  deeds  now 
be  made  liable  for  this  mistake?    This  qaes- 
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tioD  can  be  answered,  when  we  discover 
whether,  in  an  action  on  the  case  like  this, 
the  statute  of  limitations  applies.  If  it  does, 
the  plaintiff's  eaase  is  gone ;  if  it  does  not, 
the  defendant  is  liable. 

The  duty  of  the  recorder  has  been  clearly 
defined  by  Agnew,  J.,  in  Commonwealth  v. 
Harmer,  (6  Ph.  R.,  90),  where  it  was  held, 
that  the  official  responsibility  of  the  officer 
rests  **  not  simply  upon  the  evidence  the  cer- 
tificate affords,  but  the  duty  it  involves."  And 
again,  ''the  officer  who  makes  the  search 
stands,  in  reference  to  its  correctness,  in  the 
attitude  of  an  insurer,  and  his  fee  represents 
the  premium."     *    *    * 

It  is  admitted  that  a  mere  change  in  the 
form  of  the  action  will  not  defeat  the  statute. 
That  was  recently  decided  in  Wickersham  v. 
Lee,  No.  2  (88  Pa.  S.  R.,  422),  where  it  was 
held,  *•  that  the  cause  of  action,  rather  than 
the  form,  determines  the  applicability  of  the 
atatute." 

If  this  cause  of  action  did  not,  as  we  think, 
arise  from  any  breach  of  contract  (see  Mc- 
Carahar  v.  Commonwealth,  5  W.  &  S.,  125) 
then  it  arose  either  at  the  time  the  offieia 
doty  was  performed,  or  when  the  damage 
caused  by  the  falsity  of  the  certificate  was 
developed.    *     *    * 

If  we  are  correct  in  this  view  of  the  case, 
then  the  cause  of  this  particular  action  did 
iiot  arise  until  recently,  and  until  the  right  of 
action  is  complete  the  statute  does  not  begin 
to  ran.  (Wickersham  v.  Russell,  1  P.  F.  S., 
74.) 

While  the  authorities  here  and  elsewhere 
are  somewhat  conflicting,  yet  the  principles 
announced  by  our  Supreme  Court;  in  Camp- 
bell V.  Boggs  (12  Wr.,  524),  and  Hanna  v. 
Holton  (28  P.  F.  S.,  884),  clearly  rule  this  cause. 
In  Campbell  v.  Boggs,  it  was  decided,  that 
''actions  of  contract  do  not  wait  on  conse- 
qnences,  but  attach  to  the  breach ;  but  act%(ms 
on  the  casSy  for  consequential  damages,  are  not 
to  be  brought  until  the  damages  are  developed,** 

The  real  injury  in  this  case  was  not  devel- 
oped, and  therefore  was  not  complete  until 
within  the  time  specified  by  the  statute,  and 
to  plead  it  in  bar  of  this  action  is  to  do  a  vain 
thing. 

Judgment  for  plaintiff  on  case  stated,  and 
damages  assessed  at  $5051.26.  [Western 
Saving  Fund  Society  v.  Joshua  T.  Owen.  C. 
P.  No.  8.    Opinion  by  Ludlow,  P.  J. 


Constitutional  law :  Right  of  court  to  in- 
struct  jury  as  to  law  in  criminal  cases  and  to 
wum  them  against  finding  contrary  to  it ;  se* 


ducHon  and  fornication  and  bastardy;  when 
counts  in  indictment  foi^,  properly  joined. — 
Where  an  information  has  been  filed  for  se- 
duction under  promise  of  marriage  only,  it  is 
not  improper  in  drawing  up  the  indictment  to 
include  a  count  for  fornication  and  bastardy. 

The  court  in  a*  criminal  case  charged  the 
jury :  "  The  only  safe  course  for  you  to  pur- 
sue, as  to  the  law  regarding  offences  which 
you  may  have  given  you  in  charge,  is  to  re- 
ceive your  instructions  from  the  court,  for  the 
reason  you  are  not  supposed  to  be  learned  in 
the  law,  and  if  you  should  commit  an  error 
therein,  or  counsel  should  be  mistaken  in 
stating  the  law  to  you,  and  you,  relying  upon 
their  version,  or  your  own  ideas,  in  either 
case,  should  commit  an  error,  there  is  no 
remedy  for  such  error." 

Held,  that  this  was  no  error.  The  court 
had  an  undoubted  right  to  instruct  the  jury 
as  to  the  law,  and  to  warn  them  as  they  Sid 
against  finding  contrary  to  it.  [Nicholson  v. 
The  Commonwealth.     Sup.  Ct.  of  Pa.] 

For  plaintiff  in  error  it  was  contended  tliat 
the  offence  of  fornication  and  bastardy  is  a 
distinct  ofience  from  that  of  seduction,  and 
should  not  have  been  joined  with  it.  The 
proceedings  in  the  former  partake  essentially 
of  the  character  of  civil  process.  2  Whart. 
Am.  Crim.  Law,  7  ed.,  sec.  2667 ;  Duncan  v. 
Commonwealth,  4  S.  &  R.,  448  ;  Updegraff  v. 
Commonwealth,  6  S.  &  R.,  9. 

It  has  been  the  uniform  practice  in  Penn- 
sylvania for  years  to  require  prosecutions  to 
be  instituted  either  upon  information  made 
before  a  committing  magistrate,  by  return  of 
constable,  upon  motion  of  the  district  attor- 
ney or  upon  personal  knowledge  of  the  grand 
jury.  McCullough  v.  Commonwealth,  17 
Smith,  80;  Rowand  v.  Commonwealth,  1 
Norris,  405 ;  Commonwealth  v.  Mayloy,  1 
Smith,  298. 

In  this  case  none  of  the  above  requirements 
were  complied  with  as  to  the  count  for  forni- 
cation and  bastardy. 

The  instructions  of  the  court  substantially 
amounted  to  binding  instructions  upon  the 
jury. 

In  criminal  cases  the  jury  are  judges  as 
well  of  law  as  of  fact.  K^ne  v.  Common- 
wealth, 7  Weekly  Notes,  149. 

For  the  commonwealth  it  was  contended, 
that  the  joinder  of  the  counts  for  fornication 
and  bastardy  with  those  for  seduction  was 
proper.  Commonwealth  v.  McCarty,  2  Clark, 
851 ;  Duncan  v.  Commonwealth,  4  S.  &  R., 
451 ;  Dinkey  v.  Commonwealth,  5  Harris,  126 ; 
Commonwealth  v.  Birdsall,  19  Smith,  484; 
Hannan  y.  Commonwealth,  12  S.  &  R.,  69 : 
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Henwood  v.  Commonwealth,  2  Smith,  424; 
Stevick  V.  Commonfrealth,  28   Smith,   463; 

Lewis  on  Criminal  Law,  pp.  51,  63 ;  Whar- 
ton's Criminal  Law,  §  423. 

The  court  gave  no  binding  instruction  to 
the  jury.  He  only  recommerided  to  them  the 
safest  course  they  could  adopt  in  ascertaining 
what  the  law  was. 

The  Court :  There  was  nothing  in  adding 
the  counts  for  fornication  and  bastardy  to  the 
count  for  seduction.  They  are  offences  of  the 
same  nature.  If  the  commonwealth  had  failed 
to  prove  the  promise  of  marriage,  the  defend- 
ant might  have  been  convicted  on  the  other 
counts.  A  party  indicted  for  seduction,  and 
acquitted,  may  plead  such  acquittal  in  bar  of 
a  subsequent  indictment  for  fornication  and 
bastardy  founded  on  the  same  act.  Dinkey 
V.  Comth.,  5  Harris.  126.  The  third,  fourth 
and  fifth  errors  ars  not  assigned  secundum 
regiUas,  and  there  were  no  exceptions  below 
to  the  rulings  on  offers  of  evidence  complained 
of,  except  to  the  letter  of  November  22,  1875, 
which  was  clearly  admissible  to  show  the  pre- 
vious relation  between  the  parties.  The  other 
assignments  of  error,  to  the  rulings  of  the 
court  below  on  questions  of  evidence,  are  not 
sustained  by  bills  of  exception,  and  must  fall 
for  that  reason ;  but  if  they  had  been,  they 
would  not  have  availed  the  plaintiff  in  error. 

As  to  the  exception  to  the  charge,  we  think 
there  was  nothing  in  it  of  which  the  plaintiff 
can  rightfully  complain.  The  court  had  an 
undoubted  right  to  instruct  the  jury  as  to  the 
law,  and  to  warn  them  as  they  did,  against 
finding  contrary  to  it.  This  is  very  different 
from  telling  them  that  they  must  find  the  de- 
fendant guilty,  which  is  what  is  meant  by  a 
binding  instruction  In  criminal  cases. 

Jud^ent  afl^rmed.  Feb  Cubiam.  [Nich- 
olson V.  The  Commonwealth,  Pa.  S.  C.J  Oct. 
21, 1879. 

(Note  (by  Francis  Wharton,  LL.  D.)— The  above 
rulla>2:  removes  the  doubt  as  to  the  meaning  of  Kane 
V.  TheCommonwt*aIth,  reported  In  7  Weekly  Notes, 
149.  That  ease,  which  attracted  a  great  deal  of  at- 
tention throughout  the  country,  was  supposed  to 
rule  tliat  the  Jury  in  criminal  cases  is  the  ultimate 
arbiter  of  the  law. 

It  will  be  seen  from  the  case  reported  above  that 
this  is  not  the  meaning  of  the  Supreme  Court,  but 
that  the  rule  in  Penlisylvania,  as  in  other  States,  is 
that  tiie  law  ^iven  by  the  court  is  to  be  followed  by 
the.  Jury  as  a  matter  of  duty,  and  that  convictions 
in  opposition  to  such  instructions  will  be  set  aside. 
The  reason  why  acquittals  contrary  to  instructions 
stand,  is  not  the  conclusiveness  of  the  jury's  rulinj2;8 
as  to  the  law,  but  the  irreversibility  of  an  acquittal.] 


Prior  hostility  cannot  authorize  the  use  of 
a  deadly  weapon  in  a  present  quarrel.  State 
V.  Sullivan  (Iowa  S.  C.) 


Furnished  by  D.  K.  Siokels. 

RnltnirA  and«r  s«etloa  2450,  •ts«q.,  Il«vifl«d  St»4- 
at«s»  by  tb«  Board  of  Eqaltabl«  Adjadleatioii. 

Dbpabtmentof  the  Interior, 

W^ASHINGTON,  D.  C.,  May  28,  1880. 

Hon.  Chas.  Devens, 

Attorney  General. 

Sir  :  I  have  the  honor  to  transmit  herewith 
abstract  No.  86,  of  the  Commissioner  of  the 
General  Land  Office,  reviewed  with  his  letter 
of  26th  ultimo,  embracing  fifty-five  cases  for 
the  action  of  the  Board  of  Equitable  Adjudi- 
cation, under  section  2450  Revised  Statutes. 

In  case  No.  20,  covering  the  homestead 
entry  of  Sarah  E.  Reed,  from  the  Concordia 
District,  Kansas,  the  proof  was  not  made  in 
time  owing  to  the  pendency  of  contest  in  this 
department.  Her  final  entry  was  applied 
for  within  a  reasonable  period  after  the  award 
in  her  favor.  It  has  never  been  deemed  neces- 
sary to  submit  such  entries  as  illegal — ^there 
being  no  default  or  delay  on  the  part  of  the 
applicant,  and  patent  should  issue  as  in  ordi- 
nary cases. 

In  case  No.  25,  relating  to  final  entry  made 
by  Elizur  B.  Hall  administrator,  upon  the 
original  homestead  of  William  F.  Schloegel, 
Topeka  District,  Kansas,  I  find  that  Schloegel 
lived  five  years  upon  the  tract,  but  did  not 
make  final  proof  within  two  years  thereafter, 
his  time  expired  February  5,  1879.  On  the 
17th  of  that  month,  he  applied  for  leave  to 
complete  his  proof,  making  affidavit  that  he 
had  intended  to  offer  the  same  about  Christmas 
preceding,  but  was  prevented  by  inclement 
weather  and  the  lack  of  comfortable  clothing, 
the  winter  being  exceptionally  severe.  In 
July,  1879,  he  died,  without  having  made  the 
regular  final  proof. 

Hall  applied  for  letters  of  administration, 
alleging  that  the  residence  of  the  heirs  was 
''unknown;"  and,  after  his  appointment  as 
administrator,  made  final  proof  and  procured 
the  patent  certificate  in  the  name  of  the  heirs 
of  Schloegel.  The  Commissioner  recommends 
the  confirmation  of  the  entry. 

Section  2291  does  not  provide  for  the  issue 
of  patent  even  to  heirs  or  devisees,  unless 
they  are  citizens  of  the  United  States.  In 
case  of  unknown  heirs  there  can  be  no  cer- 
tainty on  this  point.  It  may  happen,  under 
an  allegation  that  "  the  residence  of  the  heirs 
is  unknown,"  that  there  may  be  in  fact,  no 
heirs,  and  consequently  no  re{Sresentative  of 
the  homestead  settler.  Therefore,  leaving 
out  of  consideration  the  question  of  the  power 
of  an  administrator  to  mnke  the  required  proof 
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in  homestead  cases,  which  is  not  by  any  means 
clear  under  the  law,  it  must  be  apparent  that 
a't)atentto  "  the  heirs,"  without  proof  of  their 
identity  and  qualifications  was  not  contem- 
plated ;  otherwise  the  requirement  of  citizen- 
ship would  not  have  been  inserted. 

I  recommend  that  this  case  be  returned  to 
the  Grcneral  Land  Office  for  inquiry  as  to  the 
existence  of  any  qualified  representative  of 
the  deceased,  entitled  to  claim  the  equity  of 
confirmation ;  although  the  excuse  of  Schlcegel 
for  failure  to  prove  up  in  time  was  in  reality, 
barely  sufficient  to  save  the  entry  from  can- 
cellation outright.  To  avoid  a  forfeiture  af- 
ter the  death  of  the  party  I  think  this  may  be 
done,  and  if  a  qualified  representative  appears 
after  due  notice,  allowing,  say  ninety  days, 
the  entry  may  be  again  submitted ;  otherwise 
it  should  be  canceled. 

In  case  No.  31,  homestead  entry  of  Margaret 
Eeleher,  Lincoln  District,  Nebraska,  I  think 
the  citizenship  of  the  party  may  be  admitted. 
Although  the  second  proof  of  her  deceased 
husband's  naturalization  is  not  produced,  its 
absence  is  sufficiently  accounted  for,  and  she 
swears  that  he  was  naturalized  many  years 
since.  Her  citizenship  being  shown,  the  en- 
try is  legal  and  needs  no  confirmation,  and 
should  be  returned  to  the  Commissioner  for 
patent.  If  she  is  not  a  citizen,  of  course,  she 
cannot  be  entitled  to  a  patent ;  and  it  is  be- 
yond the  power  of  the  board  to  confer  upon 
her  the  proper  qualificatidns. 

In  case  No.  42,  homestead  of  William 
Stringfield,  New  Orleans  District,  Louisiana, 
proof  was  offered  in  time,  but  owing  to  pre- 
valence of  yellow  fever  it  was  not  considered 
by  the  register  and  receiver.  After  the  office 
was  reopened  new  proof  upon  amended  forms 
was  made.  It  was  not  necessary  to  submit 
this  case  to  the  board,  as  the  rule  is  uniform 
in  this  Department,  founded  upon  the  express 
law  in  pre-emption  cases,  that  a  party  has  the 
same  time  after  the  reopening  of  an  office, 
temporarily  closed,  in  which  to  file  papers 
necessary  to  establish  his  claim,  as  he  would 
have  had  in  case  it  had  continued  open. 

With  the  exception  of  the  foregoing  num- 
bers 20,  26,  31  and  42,  I  recommend  that  the 
entries  be  confirmed  according  to  the  abstract 
presented,  and  have  certified  my  approval  and 
act  of  confirmation  thereon,  in  which 'action 
I  recommend  your  concurrence. 
Very  respectfully, 

C.  ScHURZ,  Secretary. 


A  Noa-plnssed  Judge. 

An  Irishman  sold  his  farm  and  bought  an- 
other in  the  same  neighborhood,  and  in  mov- 
ing, he  took  the  manure  from  his  old  farm  t^o 
enrich  his  new  one,  and  the  purchaser  sued 
him  for  so  doing. 

Upon  the  trial  the  judge  instructed  the  jury 
that  according  to  the  law  **  manure  is  a  pai-t 
of  the  real  estate,*'  and  that  they  must,  there- 
fore, give  a  verdict  in  favor  of  the  plaintitf 
for  the  value  of  the  manure. 

This  so  exasperated  Pat  that  he  jumped  up 
and  addressed  the  court  in  an  excited  manner 
as  follows :  "  Do  you  say,  judge,  that  manure 
is  a  part  of  the  real  estate?" 

"  Certainly,"  replied  the  judge,  "  as  much 
so  as  the  soil." 

"  Now,'  judge,  is  not  a  cow  personal  prop- 
erty?"    "  Yes,"  said  the  judge. 

"And  is  not  hay  personal  property?"  "Yes." 

"  Well,  now,  thin,  judge,  will  you  plase  ex- 
plain to  the  jury  how  one  piece  of  personal 
property  can  go  through  another  piece  of  per- 
sonal property  and  come  out  real  estate?"  , 


I  <•» « 


When  we  look  West  we  feel  that  we  would 
like  to  see  an  Indian  fall  instead  of  an  Indian 
summer. 


i;h4  (Jourta. 


Oral  testimony  is  admissible  to  prove  that 
the  indorser,  as  between  himself  and  maker, 
at  time  of  indorsing  a  note  in  bank  waived 
demand  and  notice.    Dye  v.  Scott  (Ohio  S.  C.) 


riRCVIT  COVIIT.—Mac  ArUiar  and  0*z«  J  J. 

Mew  Anltii  mt  li»w. 

JUNB  7.  1880. 
81997.  John  M.  Metz,  surTlying  partner  of  Geo.  Shoe- 
maker and  John  M.  Metz,  lately  trading  as  O-eo.  Shoemaker 
&  Go.  T.  David  L.  Shoemalier.    Note  and  account,  $320.96. 
PIffs  atiy.  Wm.  Jno.  Miller. 

21968.  Ohas.  G.  Ball  t,  Deonard  O.  Bailey  et  al.  NoU, 
$335.66.    Plffs  atty,  Wm.  Jno.  MiUer. 

21969.  B.  H.  Warner  t.  Joseph  O.  Lay.  Note.  $387.82. 
Plffs  atty,  W.  F.  Mattingly. 

21970  wm,  E.  Hooper.  Theodore  Hooper.  Wm.  J.  Hooper 
and  Jas.  £.  Hooper,  trading  as  Wm  Hooper  k  Sons.  r. 
Jos.  H.  Oheek.  Note.  $113.96.  PlflTs  atty,  Jno.  St.  G.  Brooke. 

JUNB  8, 1680. 

21971.  Henry  P.  Gilbert  r.  John  J.  Hannan.  $1,864  07. 
Plffs  atty,  Nath'l  Wilson. 

21972.  Jacob  Bamberg  and  Philip  H.  Hill,  trading  as 
Bamberg,  Hill  &  Co.^  r.  Henry  King,Sr.  Account,  $291.84. 
PlfTs  atty,  Ross  &  Lean. 

21973.  Joachim  Mardhof  t.  Henry  King  Sr.  Acconnt, 
$87.13     Plffs  atty, Ross  k  Dean. 

JUNX  9. 1880. 

21974.  Thomas  J.  Shryock  and  Geo.  R.  Clark,  trading  as 
Shryock  k  Olark,  ▼.  Jas.  G.  Nay  lor  et  al.  Notes,  (2)  $1,000. 
PUfs  atty,  Wm.  Jno.  Miller. 

JUNB  10. 1880. 
21976.  James  and  Thomas  Ooresin  v.  John  R.  Maborney. 
Account  $511 .60.    Plffs  atty ,  I.  G.  KlmbaU. 

21976.  Walter  W.  Bardette  k  Oliver  P.  Burdette,  lately 
trad'ng  as  W.  W.  Bnrdutte  k  Co.,  v.  Jerome  J.  Hinds  et  al. 
Note,  $261.32.    Plffs  atty,  S.  R.  Bond. 

Jume  11, 1880. 

21977.  William  Pagan  y.  Myles  Gibbons.  Account,  $186.63. 
Plffs  atty,  H.  T.  Taggart. 

21978.  John  and  James  Dobson  t.  Israel  R  Bluinenberg. 
Note,  $1,000.    Plffs  atty,  8.  R.  Bond. 

21079.  Wash.  Brick  Machine  Go.  y.  Albert  Gleason.  Ger- 
torari.    Belts  atty,  P.  P. 

21980.  Powell  M.  Bradley,  Fred  M.  Bradley  and  Maria  G. 
Bradley,  infants  suing  by  their  next  friend  and  guardian. 
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B.B.L.  Macrae  T.Wm.M.Oftlt.  Bond$U,000.   PlAattys. 
W,  D.  DaTidffe  and  R.  Fendall. 


Iff  B4I1TITT— Kaffa«r«  Ja»tl««. 
If •w  Salts. 

JUHB  9. 1S80. 
7S1S.  JoMph  HoghM  T.  J.  A.  M.  Fannce,  to  tell  n.  SI  ft. « 
in.  front  by  depth  of  lot  16,  Sq.  S67.     Com    eol.,  F.  T. 
Browninff 

JUKB11,1880. 

7814.  EUen  B.  White  ▼.  Met.  BIdg.  AMOclation  et  al.  For 
injanetion.  account  and  sale.    Com.  »ol.,  J.  Daniel. 

781ft.  Dfller  B.  GrolT  y.  Elisabeth  S-  Howland.  To  vacate 
deed  and  for  sale,  kc.    Com  sol ,  F.  W.  Jones. 

7819.  Charles  Beinhardt  y.  Qottlieb  F.  Fisher  et  al.  To 
substitute  trustee.    Com.  sol.,  Franklin  H.  Mackey. 

7817.  William  W.  Ballard  et  al.  y.  Oeorfe  f'ollansbee 
To  annul  deed  and  to  sell.  Com.  sols.,  Worthington  k  Beald. 


«EirEKAI<  TERM. 

JUXB  7. 1880. 
On  motion  of  Mr.  Moore,  Martin  J.  Ford  of  the  Georgia 
bar.  was  admitt«Hl  to  practice  in  this  court. 

The  United  States  y  Joseph  Meyerson,  alias  Joseph  Bed- 
ford, et  aL  *Terdict  below  sustained.' 

June  9, 1880. 
The  application  of  Philip  H    Seymour,  student,  for  ad- 
missi<m  to  the  bar,  was  referred  to  the  committee  on  ex- 
amination. 
Michael  Shea  y.  CelesUa  A.  Smith.    Judgment  affirmed. 

June  10. 1880. 
St%ln  k  Co.  y.  John  H.  Clark  k  Co.  Decree  below  affirmed. 
The  application  of  James  H.  Lange,  student  for  .tdmis- 
slon  to  the  bar,  was  referred  to  the  committee  on  exaihina- 
Uon. 

•      JnNBll.1880. 
The  United  States  y.  Joseph  Neyerson,  alias  Joseph  Bed- 
ford et  al.    Motion  for  re-argument  denied. 
Andrew  J.  Thomson  was  admitted  to citixenship on  proof. 


Legal  Notices. 


PROBATB  €OITRT~Cox.  J. 

Will  of  Peter  Hannay  admitted  to  probate :  letters  to  S. 
E.  Hannay  bond.  $3,000 

Will  of  James  U.  Reid  filed ;  and  citations  issued  against 
next  of  kin. 

Will  of  Charles  M.  Smith  filed  with  petition  of  Charles 
Beall  for  lettei-s ;  publication  ordered. 

Estate  of  Richard  Pettli:  report  of  special  auditor  ap- 
proved, and  claims  <JT  W  1).  Cassln  and  Enoch  Totten  for 
$000  passed. 

Estate  of  P.  H.  McCabe ;  proof  of  publication  filed. 

Estate  of  James  Flanagan ;  answer  of  John  Snow  to  cita 
tion  filed. 

Estate  of  Lewis  A.  Tarlton;  letters  of  administration  issued 
to  M.  Detweller ;  bond  $1,000. 

Estate  of  M  Tamall;  executors  lo  turn  over  funds  to 
trustees  nnder  will 

Estate  of  S.  P.  Helntselman  ;  bond  of  widow  reduced  to 
$10,000. 

Estate  of  H.  L.  Kinney ;  late  of  Corpus  ChrUti,  Tex. ;  R. 
T.  Birchett  appointed  administrator ;  bond  $900. 

Estate  of  Chas  H.  Watson;  M.  L.  Watson  appointed 
guardian  to  orphans :  bond  $400 

Estate  of  R.  II  Wallace ;  M.  J.  Wallace  appointed  admin- 
istrator; bond  $S,000. 

Estate  of  Samuel  H.  Howell;  administrator  authorised  to 
file  a  bill  in  equity  to  settle  righu  of  creditors. 

Estate  of  Mary  F.  Torrey;  A  A.  Brooke  appointed 
administrator ;  bond  $5,000. 

ChaHes  Beall ;  appointed  guardian  to  Albert  Smith ;  bond, 
$800. 

E.  K.  Johnson  appointed  guardian  to  George  Smithson. 
and  letters  to  W.  w .  Goddard  revoked. 

Theodosia  E.  Williamson,  appointed  guardian  to  Oeorge 
E.  Paxton J  bond  $1A0. 

Will  of  Lucy  S.  Crandell  admitted  to  probate;  Snsana 
Crandell  appointed  administratrix,  with  will  annexed; 
bond  $4,000. 

In  re  C.  p.  Culver,  guardian  to  his  minor  children ;  petl- 
'tion  for  leave  to  renew  Incumbrance  of  $1,000  on  ward's  real 
estate  filed. 

In  re  Amanda  A.  Wltherow.  guardian  to  orphans  of  J.  M. 
Witherow,  re-appraisement  ol  wards*  real  estate  filed. 

Account  of  W.  T.  S.  Wilson,  guardian  to  A  O.  Stewart, 
referred  to  register  to  take  testimony. 

C.  W.  SpofTord,  appointed  guardian  to  Mary  W.Blaisdell ; 
bond  $20,000. 

Refftster  Webster  presented  the  following  aoconnU, 
which  were  passed. 

Estate  of  Henrietta  B  Owen :  estate  of  Betty  Morgenthal ; 
Leopold  Luohs,  guardian ;  Emily  A.  S.  Riley,  guardian,  and 
L.  w.  Worthington,  guardian. 


mms  IS  TO  GIVE  notice, 

I  That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Catherine  Barclay, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  4th  da^  of  Jnse 
next;  they  may  otherwise  bylaw  be  excluded  fjrom  all 
benefit  of  the  said  estate. 

Given  nnder  my  hand  this  4th  day  of  June,  l88o. 
24-se  HARRY  C.  TOWERS,  Executor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  fbr  Orphan's  Court 
Business.    .Tune  11, 1880. 

In  the  matter  of  the  Will  of  Charles  M.  Smith. 

Application  for  probate  of  the  Will  and  for  Letters  Tee- 
tamentarv  on  the  estate  of  Charles  M.  Smith,  of  the  District 
of  Columbia,  has  this  day  been  made  by  Charles  Beall. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  16th  day  of  July  next,  at  11  o'clock  a.  m., 
to  show  cause  why  the  Will  should  not  be  proved  and  Let- 
ters Testamentary  on  the  estate  of  the  said  deceased  shoo  Id 
not  issue  as  prayed.  Provided,  a  copy  of  this  order  be 
published  once  a  week  for  three  weeks,  in  the  Washington 
Law  Reporter,  previous  to  the  said  day. 

Test:  19-8e  A.  WEBSTER.  Regis«er of WUls 


CHANCERY  SALE   OF   LOTS  14  TO  21.  BOTH  IN- 
CLUSIVE.   AND   THE    NORTH   23   FEET    AND  6 
INCHES  OF  LOT  18,  IN  SCtUARE  78,  SITUATED 
ON    TWENTYFIRST    STREET,    AND   NORTH   K 
STREET  NORTHWEST,  NOW  OCCUPIED  BY  THE 
DISTRICT  OF  COLUMBIA  AS  A  MARKET  HOITSE. 
By  virtue  of  the  decrees  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  In  Equity  cause  of   Augusta 
McBlairetal.  against  John  G.  McBlairetal  .No.l.SM.the 
undersigned,  as  Trustee,  will  sell  at  public  auction,  in  front 
of  the  premises,  on  THURSDAY,  the  1st  day  of  Jnlv,  A.  D. 
1680,  at  6M  o'clock,  p.  m.,  all  those  pieces  or  parcels  of 
ground  In  the  city  of  Washington,  District  of  Columbia, 
known  and  designated  upon  the  plans  or  plats  of  said  city 
as  Lots  14. 16,  ]«,  17, 18, 19.  SO  and  li.  and  the  north  8S  feet 
and  6  inches  of  Lot  18.  in  square  No.  78.  at  risk  and  cost  of 
the  defaulting  purchaser. 

The  terms  or  sale  are :  One-third  (H)  cash,  and  the  re- 
sidue in  two  (2)  eaual  instalments  at  six  and  twelvemonths 
after  date,  with  interest,  lo  be  secured  by  approved  notes, 
and  a  lien  reserved  on  the  property  sold  No  deed  or  deeds 
will  be  given  until  all  purchase  money  and  interest  shall 
have  been  paid.  A  deposit  of  $100  will  be  required  on  each 
lot  and  part  of  lot  when  sold  All  conveyancing  at  pur- 
chaser's cosU.  If  the  terms  of  sale  be  not  compiled  with 
in  ten  days  from  day  of  sale,  the  Trustee  reserves  the  right 
to  resell  the  property  at  'he  risk  and  costs  of  the  defaulting 
purchaser  after  ten  days*  notice  In  the  Evening  Star. 

WILLIAM  J    MILLER,  Trustee. 
Office.  490  Louisiana  ave. 
WALTER  B.  WILLIAMS  k  CO..  Aucts.  24-8 


mnis  IS  TO  GIVE  notice: 

X  That  the  subscriber,  of  Washington  City,  has  obtained 
form  the  Supreme  Coot  t  of  the  District  of  Columbia,  hold- 
ing a  Si>ecial  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  Personal  Estate  of  Jonathan  Homer 
Lane,  late  of  the  District  of  Columbia,  deceased. 

All  persons  hay mg  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subcriber,  at  or  before  the  4th  day  of  June 
next ;  they  may  otherwise  by  law  lie  excluded  from  all 
benefit  of  the  said  estate. 
Given  under  my  hand  this  4ih  day  of  June,  1880 
24-8«  JAMES  T.  CLARKE.  Executor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT    OF 
Columbia,  the  7th  day  of  June,  1880. 

JxaSIXl.  M.  WiNTBR  ) 

V.  >    No.  7.807.    Equity  Doc.  SO. 

JoSBPn  DeWitt  Wintbr.  ) 

On  motion  of  the  plaintiff;  by  Mr  Charles  S.  Moore, 
her  solicitor,  it  is  ordered  that  the  defendant.  Joseph  DeWitt 
Winter,  cause  his  appearance  to  be  entered  herein  on  or  be- 
fore  the  first  rule-day  occurring  forty  days  after  this  day, 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

By  the  Court :  WALTER  S.  COX«  JusUce. 

True  copy.     Test:  24-8  R.  J.  Mnics, Clerk. 

CHA8,  S.  MOOBB.  Solicitor. 
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Legal  Notiees. 


rr  THE  SUPREME  OOTTBT  OF  THE  DISTRICT  OF 
Oolnmbla. 

Mart  Bahos  ) 

T.  \    Equity,  4,324.    Docket  14. 

Sakah  O.  Gormlkt  kt  al.  ) 

It  i0  this  6th  day  of  Jane,  A.  D.  1880,  ordered  by  the  conrt 
that  the  sale  this  day  reported  by  the  trustee  in  this  canse. 
be  ratified  and  oonflrmed  unless  cause  to  the  contrary 
thereef  be  shown  on  or  before  the  6th  day  of  July  next. 
ProTlded,  a  copy  of  this  order  be  Inserted  in  the  Wash- 
Incton  Law  Reporter  once  in  each  of  three  successiye  weeks 
before  said  day. 
The  report  states  the  amount  of  sale  to  be  $1,000. 

W.  S  COX,  Justice. 
True eopy.    Test:        84^         R.  J.  Mvios,  Clerk,  Ac, 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, hokUnjc  a  Special  Term  for  Orphanb' Court  business. 
Letters  Testamentary  on  the  personal  'estate  of  Maria  J. 
Elliott,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscriber,  at  or  before  the  4th  day  of 
Jane  next :  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

GlTen  under  my  hand  this  4th  day  of  June,  1880. 

i*-8»  Wn^LIAM  M.  MEW. 


rUSTEE'S   SALE   OF   INTEREST  IN  VALUABLE 
PATENT   RIGHTS  NOS.  I62.6r7  AND    ISO^STT, 
FOR   IMPROVEMENSTS   IN    PLATE-PRINTING 
PRESSES. 
By  Tirtue  of  a  decree  of  the  Supreme  Conrt  of  the  Dls- 
trictof  (Columbia,  passed  the  2d  day  of  June,  A.  D.  1880,  In 
•qaity  cause  No.  6743,  docket  19,  wherein  Julius  Lansburgh 
Is  complainant,  and    Walter   S.  Appleton  et  al.  are  de- 
fendanu.  I  will  sell  on  THURSDAY,  July  1st,  A.  D.  1880, 
at  ten  o*clock  a.  m  ,  at  the  auction  rooms  of  Dnncanson  Bros., 
comer  of  9th  and  DstreoU  n.  w.,  in  the  city  of  Washing- 
ton, D.  C.  all  the  right,  title  and  interest  of  defendant, 
Walters.  Appleton,  in  letters  patent  of  the  United  States 
<rf  America,  numbered  respectivelj  162,677  and  189,877,  for 
improrements  in  plate-pi  intlng  presses,  &c. 

Terms :  The  purchase  money  to  be  paid  in  cash  on  the 
ratification  of  the  sale  by  the  court.  A  deposit  of  fifty  dol- 
lars will  be  required  at  the  time  of  sale.  , 

LEON  TOBRINER,  Tostee, 
3f  2  380  4H  street  n.  w. 


Legal  Notices. 


s 


ALE  OF  IMPROVED  AND  UNIMPROVED  PROP- 
ERTY FRONTING  ON  B  STREET  SOUTH  AND 
ON  PENNSYLVANIA  AVENUE  BETWEEN  THIRD 
AND  FOURTH  EAST. 
By  Tirtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  in  eqoitv  cause  No.  4609,  entitled 
Simpson  against  Simpson,  we  will  sell  at  auction,  on  and 
in  front  of  the  premises,  on  Thursday,  the  nth  day  of  June, 
ino,  at  6  o'clock  p.  m.,  weather  permitting,  and  from  day  to 
day,  at  the  same  hour,  nntll  all  are  sold,  lots  twenty-four 
(24)  and  twenty-five  (26)  in  Ballantyne  and  Willian's  subdi- 
vision of  the  east  half  of  square  seven  hundred  and  eighty- 
eight  (788),  and  the  improvements,  consisting  of  a  frame 
dwelling;  and  lots  seven  (7)  to  eighteen  (18),  both  inclusive, 
la  Willonghby  and  Mattingly's  subdivision  of  original  lots 
two  (2i  and  three  C3),  In  square  seven  hundred  and  eighty- 
Dlne  (789),  and  the  improvements  on  lots  seven  and  eight  con- 
sisting of  a  large  double  frame  dwelling  and  store,  as 
the  same  are  respectively  recorded  in  book  of  subdivisions 
-R.  L.  H.,"  at  page  184.  and  "No.  10,"  at  page  126,  in  the 
•nrveyor's  office  of  the  District  of  Colombia. 

Terms  of  sale :  One-fonrih  cash ;  balance  In  three  equal 
instalments  in  six,  twelve  and  eighteen  months  from  the 
day  of  sale,  with  interest  at  seven  per  centum  per  annum ; 
or  the  whole  purchase  money  may  be  paid  in  cash  within 
ten  days  after  sale ;  or  the  purchaser  can  >it  any  time  an- 
ticipate the  maturity  of  the  deferred  payments  with  the  in- 
terest rebated.  A  deposit  of  $100  will  be  required  on  the 
improved  lots  and  of  $26  on  the  unimproved  lots  at  the 
time  of  sale.  All  conveyancing  and  Insuring  (the  improved 
property  is  to  be  kept  insured  in  a  reasonable  sum  unti*  all 
the  purchase  money  shall  have  been  paid,)  and  recording 
at  purchaser's  cost.  No  deed  given  until  the  whole  of  the 
purchase  money  shall  have  been  paid.  If  the  term**  of  sale 
are  not  complied  with  in  ten  days  from  the  day  of  sale,  we  re- 
serve the  right  to  resell  the  property  at  the  risk  and  cost  of 
thedefaidting  purchaser,  after  five  days'  notice  In  the  Even- 
higStar. 
A  platof  each  subdivlson  will  be  exhibited  at  sale. 
WESTEL  WILLOUGHBY,     ^ 

No.  466  Louisiana  Ave.  f  Trniiti»«« 
WM.  F.  MATTINGLY,  f  ^  ^ «»»«««• 

m-t  No.  436  7th  Street  n.  w.  J 


FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business.  June  4, 1S80. 
In  the  case  of  Mary  E.  Plckrell,  Executrix  and  Thos.'  L. 
Hume,  Executor  of  Adolphus  H.  Plckrell,  deceased,  the 
Executrix  and  Executor  aforesaid  have,  with  the  approval 
of  the  Court,  appointed  Friday,  the  2d  day  of  July 
A.  D.  1880,  at  11  o'clock  a.  m.  for  making  payment  and 
distribution  under  the  Court's  direction  and  control ;  when 
and  where  all  creditors  and  persons  entitled  to  distributive 
shares  or  a  residue,  are  hereby  notified  to  attend  in  person 
or  by  agent  or  attorney  duly  authorised,  with  their  claims 
against  the  estate  properly  vouched;  otherwise  the  Execu- 
trix and  Executor  will  take  the  benefit  of  the  law  against 
them  :  Provided,  a  copy  of  this  order  be  published  once  a 
week  for  three  weeks  in  the  Washington  Law  Reporter 

previous  to  the  said  day.    

Test :  A.  WEBSTER,  Register  of  Wills. 

Wm.  D.  Cassik,  Solicitor.  28-8 


IN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Benjamin  L.  Jackson  bt  al  } 

V.  [    No.  ff.049.    Equity. 

Oharlks  T.  Davis  it  al.     ) 

R.  Ross  Perry  and  Job  Barnard,  trustees  herein,  having 
reported  a  sale  of  lot  No.  28  in  Turton's  subdirision  of 
Square  No.  179,  in  the  District  of  Columbia,  to  Wm.  B. 
Jackson,  for  $600 : 

It  is  this  4th  day  of  June,  1880,  Ordered,  that  said  sale  be 
confirmed,  unless  good  cause  to  the  contrary  be  shown  on 
or  before  the  3rd  day  of  July,  1880.  Provided,  a  copy  of  this 
order  be  published  in  the  Washington  Law  Reporter  for 
three  successive  weeks  before  said  day. 

WALTER  S.  COX.  JusUee. 
A  true  copy.  Test :  R.  J.  Mkios,  Clerk. 

Edwakds  k  Barnard,  Solicitors.  28-8    ^ 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C.  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colnm- 
bia,  holding  a  special  term  for  Orphans'  Court  business 
Letters  of  Administration  w.  a  ,  on  the  personal  estate  of 
Charles  Becker,  late  of  the  Dlstrictof  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  2l8t  day  of  May 
next;  they  may  otherwise  bylaw  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  mv  hand  this  2Ut  day  of  May,  1880. 

23  3*  CHARLES  DRAEGER. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  has  ob- 
taln«»d  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Conrt  business.  Let- 
ters Testamentary  on  the  personal  estate  of  William  Hemp- 
hill Jones,  late  of  the  District  of  (Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereot,  to  the  subscriber,  at  or  before  the  21st  day  of 
May  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  21st  dav  of  May,  1880. 

2«-3 ANNA  M.  T.  JONES. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Bridget  Tuoht  bt  al       ) 

V.  [    No.  6726     Equity. 

Robert  O.  Holtzman  bt  al.  ) 

It  is  this  8rd  day  of  June,  1880,  by  the  court,  ordered  that 
the  sales  made,  and  this  day  reported,  by  William  F. 
Holtzman,  trustee  in  this  cause,  be  ratified  and  confirmed, 
unless  cause  to  the  contrary  be  shown  on  or  before  the  Ath 
dav  of  July  1880.  Provided,  a  copy  of  this  order  be  pub- 
lished in  the  Washington  Law  Reporter  once  a  week  for 
three  successive  weeks  previous  to  said  6th  day  of  July,  1S80. 
The  report  states  the  amount  of  sales  to  be  $4,994.14 
True  copy.  .  W.  S.  COX,  Justice. 

R.  J.  Mbios.  Clerk.  23-8 


FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  2nd  day  of  June,  1880. 
Isaac  P.  Cobistiancy     ) 

V.  [    No.  7276.    Eq.  Docket,  90. 

LiLLiK  M.   Chuistiancy.  ) 

On  motion  of  the  def«>ndant,  by  Mr.  John  N.  Oliver,  her 
solicitor,  it  Is  order  d  that  the  plaintiff,  in  the  original  bill 
who  is  also  defendant  in  a  cross  bill  filed  by  defendant 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rulenlay  occurring  forty  days  after  this  day :  other 
wise  the  cause  will  be  proceeded  with  as  In  case  of^defanlt 
By  the  Court.  A.  B.  HAGNER,  JasUce.  ko, 

A  true  copy.  SS-8  Test:  R.  J.  Mbios,  Clerk 
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IN  THE  SUP&EME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

Ebon  C.  Inoersoll      > 

T.  \    No.  MM.    Equity  Doc.  IT. 

CHABLK8  A.  JAMBS  BT  AL.  ) 

Charles  A.  James  and  Thomas  T.  Crittenden,  the  trustees 
in  this  cause,  havins:  reported  to  the  court  that  they  have 
sold  lots  nombered  thirty-eight  (38),  twenty-seven  (87), 
thirty-three  (S3),  thirty  four  (84),  thirty-flve  (36),  thirty-six 
(.16),  thirtv-seven  (37),  thirtv-nine  (39),  three  (3),  four  (4), 
fire  (fi).  six  (6).  seven  (7),  eight  (8),  and  fourteen  (14),  in 
Square  numbered  one  hundred  and  thirty-nine  (139),  in  the 
city  of  Washington,  in  the  District  of  Columbia,  according 
to  the  subdivision  of  said  square  made  by  Ebon  O.  IngersoU 
and  approved  by  the  court  in  this  cause,  it  is  this  SAth  day 
of  May,  1880.  ordered  that  the  said  sales  be  ratified  and  con- 
firmed, unless  cause  to  the  contrary  thereof  be  shown  on  or 
before  the  24th  day  of  June,  1880 :  Provided,  that  a  copy  of 
this  order  be  published  in  the  Washington  Law  Reporter 
and  the  Evening  Star  once  a  week  for  three  successive 
weeks  before  said  day. 

The  report  states  the  aggregate  amount  of  said  sales  to 
be  $19,014.94. 

By  the  Court.  A.  B.  HAONER.  Justice. 

A  true  copy.        Test :  22-8        R.  J.  Mbios,  Clerk. 

By  M.  A.  Clancy,  Ass't  ulerk. 


No.  6724.    Equity  Doc.  19. 


IN  THE  SX7PREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

O-bobqb  EaBLB 

V. 
ROBBBT  P.  DODOB  XT  AL. 

Charles  Lanman,  the  trustee  in  this  cause,  having  re- 
ported to  the  court  that  he  has  sold  the  real  estate  in  this 
cause  mentioned,  that  Is  to  say  :  all  the  right,  title,  claim 
and  interest  of  the  defendant  Robert  F  Dodge,  in  and  to 
lots  numbered  two  hundred  and  Hlxty-four  (264).  two  ban* 
dred  and  sixty-five  (2tf0),  find  part  of  lot  two  hundred  and 
sixty-six  (266)  in  Heal  I 's  addition  to  Qeorgetown,  in  the 
District  of  Columbia,  beginning  for  the  same  at  a  point 
formed  by  the  Intersection  of  the  south  side  of  Stoddert 
street  with  the  west  side  of  Montgomery  street, and  running 
thence  south  one  hundred  and  twenty  (130)  feet;  thence 
west  one  hundred  and  seuenty  (170)  feet ;  thence  north  one 
hundred  and  twenty  (120)  feet,  thence  east  with  the  line  of 
Stoddert  street  to  the  place  of  beginning,  to  Caroline  H. 
Dodge,  for  the  sum  of  five  thousand  five  hundred  and 
twenty-five  dollars,  and  that  she  has  paid  the  whole  of  the 
purchase  money  in  cash ;  it  is,  this  26th  dav  of  May,  A.  D. 
1880,  ordered  that  said  sale  be  ratified  and  confirmed,  un- 
less cause  to  the  contrary  thereof  be  shown  on  or  before  the 
24th  day  of  Jane.  1880 ;  provided  a  copy  of  this  order'  be 
published  In  the  Washington  Law  Reporter  and  the  Even- 
ing Star  once  a  week  in  each  of  three  successive  weeks  be- 
fore said  day. 

By  the  (;ourt.  A.  B.  HAGNER,  Justice. 

True  copy.    Test :    R.  J.  Mbios.  Clerk,  Jtc.  22-9 

By  M.  A.  Clancy.  Ass't  Clerk 

THIS  IS  TO  aiVE  NOTICE 
That  the  subscriber,  of  Washington  City,  has  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  John  McCarthy, 
late  of  St.  Louis.  Missouri,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  2l8t  dav  of 
May  next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Oiven  under  my  hand  this  2l8t  day  of  May,  1880. 

22-8  SMITH  T(5WNSHEND. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  City.D.C.  haih  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'Courtbusiness.Letters 
of  Administration,  on  the  personal  estate  of  Frederick  D. 
Keyworth.  late  of  the  District  of  Columbia,  deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  31st  day  of 
May  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  May,  1880. 
22-3  JOHN  KEYWORTH. 

Wm.  H.  WABDjSolieitor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business.    May  28. 1880. 

In  the  case  of  Charlotte  Crown,  admn'x  of  Lemuel  Crown, 
dec'd.  the  administratrix  aforesaid  has.  with  the  approTal 
of  the  Court,  appointed  Friday,  the  26th  dav  of  June,  A. 
D.  1880.  at  11  o'clock  a.  m.  for  making  payipent  and  dis- 
tribution under  the  Court's  direction  and  control;  wheo 
iind  where  all  creditors  and  persons  entitled  to  distributive 
shares  or  legacies  or  a  residue,  are  hereby  notified  to  at- 
tend In  person  or  by  agent  or  attorney  duly  authorised, 
with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  administratrix  will  take  the  benefit  of  the 
law  against  them :  Provided,  a  oopv  of  this  order  be  pab- 
llshed  once  a  week  for  three  weeks  in  the  Washington  Law 
Reporter  previous  to  the  said  day. 

22-8  A.  WEBSTER,  Register  of  Wills. 


rrais  IS  TO  GIVE  notice. 

A.  That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  John 
Reilly,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  21st  day  of  May  next ; 
they  may  otherwise  by  law  be  excluded  trom  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  2lst  day  of  May,  1880. 

22-3  •THOS   J.  MYERS 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Conrt  business. 
Letters  Testamentary  on  the  personal  estate  of  Solomon 
Stover,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voncbers 
thereof,  to  the  subscriber  at  or  before  the  28th  day  of  May 
next;  they  may  otherwise  by  law  be  excluded  Arom  all 
benefit  of  the  said  estate. 
Given  under  my  hand  this  28th  day  of  May,  1880. 

ALBERT  A.  WILSON.  Executor. 


Jas.  G.  Payhb.  Solicitor. 


23  3» 


[N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia, 

Kbndall  bt  al. 

V. 

O'Lbaby  bt  al 


:! 


No.  6848.    In  Equity. 


It  is  ordered  bv  the  court  this  Slst  day  of  May,  A.  D.  ISSn. 
that  the  sale  of  the  real  estate  repoi-ted  by  the  trnstee  In 
this  cause  be  ratified  and  coofirmed  unless  cause  to  the  con- 
trary be  shown  within  thirty  days  from  the  date  of  this 
order.  Provided,  a  copy  of  tliis  order  bepublished  once  a 
week  for  three  saccessive  weeks  in  the  Washington  Law 
Reporter  before  the  SOth  day  of  June.  1880. 

By  the  Court.  A.  B.  HAGNER.  Ass.  Justi**. 

True  copy.  Test:    R.  Jt  Mbios.  Clerk.  2S-S 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

Thomas  A.  Stkpubns       ) 

v.  [    No.  6,428.    Equity. 

Maby  L.  Stxphbxs  bt  al.  ) 

It  Is  this  4th  day  of  June  A  D  1880.  ordered,  upon  con- 
sideration of  the  trustee's  second  report  and  the  offer  of  pur- 
chase therewith  filed  the  4th  day  of  June  1880,  that  the  sale  to 
Mary  L.  Stephens,  of  the  part  of  Lot  No.  20,  in  Square  No. 
616,  upon  the  terms  of  sale  stated  in  said  offer,  be  and  the 
same,  hereby  is  ratified  and  oonfirmed  unless  cause  to  the 
contrary  thereof  be  shown  on  or  before  the  Ist  day  of  July, 
1880  Provided,  a  copy  of  this  order  be  published  once  a 
week  for  three  couKecntive  weeks  in  the  Washington  Law 
Reporter  before  the  said  last  named  date;  and  provided 
further  that  the  auditor  to  whom  this  cause  is  hereby  re- 
ferred, shall  meanwhile  find  and  report  correct  the  state- 
ment of  account  in  said  offer  contained  ;  and  it  is  further 
ordered  that  the  auditor  suites  the  trustee's  account  and  re- 
port as  to  the  proper  application  and  distribution  of  the 
fund,  having  regard  to  the  terms  of  sale  this  day  so  con- 
ditionally ratified  as  aforesaid. 

True  copy.  W.  S.  COX,  Justice. 

Test :  R.J.  Mbios  ,  Clerk.  2^8 
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aBOUGE  B.  CORKHILL       -        -       Editor 
A.  H.  JACKSON      .     -      A8B0CIATB  Editor 

Thb  next  issae  of  t^^e  Law  Rbporter  will 
contain  the  interesting  and  able  address  of 
Hon.  Jeremiah  M.  Wilson  before  the  gradu- 
ating class  of  the  National  University  Law 
School.  Its  perusal  will  amply  compensate 
for  the  reading. 


A  distinguished  audience  filled  Congrega- 
tional Church  June  15th,  on  the  occasion  of 
the  commencement  exercises  of  the  Law  De- 
partment of  the  National  University.  Rev. 
J.  R.  Paxton  offered  the  opening  prayer,  and 
Hon.  Arthur  Mac  Arthur  followed  with  an  ad- 
dress in  that  gentleman's  best  style.  The  .id- 
dress  to  the  graduating  class,  delivered  by 
Hon.  Jeremiah  M.  Wilson,  was  a  splendid  ef- 
fort, and  was  deservedly  complimented.  The 
orator  of  the  evening  was  Mr.  Kossuth  M. 
Murphy.  He  was  selected  by  the  vote  of  the 
class,  and  the  wisdom  of  the  choice  was  ap- 
parent. 

President  Hayes  conferred  degrees  upon  the 
following  graduates : 

Degree  of  LL.  B.— W.  Bertrand  Acker,  Dis- 
trict  of  Columbia;  William  H.  Bailhache, 
Wisconsin ;  George  T.  Bradford,  District  of 
Columbia ;  David  M.  Davis,  New  York ;  Wil. 
liam  E.  Gibson,  District  of  Columbia ;  Chas- 
J.  Grooch,  District  of  Columbia ;  Paul  Haven- 
stein,  New  Jersey ;  Lusby  Henry,  Delaware ; 
Kossuth  M.  Murphy,  California;  Gkorge  R. 
Milbum,  District  of  Columbia;  Wm. Newell, 
Washington  Territory ;  P.  W.  Page,  District 
of  Columbia;  Amasa  C.  Paul,  New  Hamp- 
shire ;  Lewis  Thompson,  Pennsylvania ;  Chas. 
J.  Tyron,  New  York :  W.  E.  Williams,  Dis- 
trict of  Columbia ;  Clarence  L.  Trevitt,  New 
York. 

D^^ree  of  L.  M. — Orlando  F.  Davis,  New 
York;  Frank  H.  Fall,  Maine;  Solomon  E. 
Faance,  Massachusetts ;  W.  R.  Hillyer,  Flo  ; 
John  H.  B.  Jenkins,  Pennsylvania ;  William 
H.  Johnson,  Mississippi ;  Robert  M.  McKee, 
New  York ;  Ambrose  E.  Rowell,  New  Jersey ; 
Wm.  T.  Pierson,  Florida ;  George  W.  Ward, 
Iowa. 


Bosk  Nstiees. 

We  are  in  receipt  of  volume  two  of  Haw- 
ley's  American  Criminal  Reports,  contain- 
ing more  than  one  hundred  and  thirty  of  the 
latest  and  most  important  criminal  cases,  de- 
termined in  federal  and  State  courts  of  the 
United  States,  as  well  as  selected  cases,  im- 
portant to  American  lawyers,  fhMn  the  Eag^kh, 
Irish,  Scotch  and  Canadian  law  reports,  with 
notes  and  references.  The  following  are  amone 
the  subjects  treated  and  ruled 'upon,  and  will 
convey  to  the  practitioner  some  Idea  of  the 
vast  scope  and  value  of  this  volume.  We 
have  never  examined  a  volume  or  book  of  re- 
ports of  more  extensive  interest  and  compre- 
hensiveness. No  law  *  library  is|oomplete 
without  it: 

Abortion  ;  Bigamy ;  Blackmail ;  Bribery ; 
Burglary;  Conspiracy;  Escape:  Practice; 
Autrefois  Convict:  Evidence;  Insufficiency 
of  Proof;  Cross-examination  of  Respondent : 
Evidence;  Grood  Reputation,  Larceny :^Ev!- 
dence;  Confession  under  Promise;  Seduc* 
tion :  Proof,  &c. ;  Solemnization  of  Unlaw- 
ful Marriages;  False  Pretenses;  Embezzle- 
ment ;  Disturbing  a  Religious  Congregation  ; 
Forgery ;  Fornication ;  Assault  and  fi^ttery ; 
Bastardy;  Contempt;  Extradition;  Habeas 
Corpus;  Res  Adjudicata;  Homicide:  Self-dc- 
fence.  Justifiable,  &c.,  Charge  of  Death  from 
Improper  Treatment,  &c. ;  Idem:  New-bom 
Infant,  Independent  Life;  Idem:  Dying  Dec- 
larations, Change  of  Venue ;  Idem^-  l^lf-de- 
fence.  Charge  to  Jury;  Idem:  Prisoner  shac- 
kled in  Court ;  Idem :  Necessity  of  Retreat- 
ing; Idem:  Challenge  to  Juror;  Incest; 
letting  for  Illegal  Purposes :  House  6f  Ill- 
fame:  Libel,  Liquor  Selling;  Constitutional 
Law,  &c. ;  Perjury :  Practice ;  Separation  of 
Jury :  Practice,  Evidence ;  Character  of  Re- 
spondent;  Vicious  Disposition;  Rape;  &c.. 

Published  by  Callaghan  &  Company,  Law- 
Book  Publishers,  161  Clark  street,  Chicago, 
111.    Price,  $6.50. 


*•  Lucie  Rodey,"  a  Society  Novel,  by  Henry 
Greville,  published  by  T.  B.  'Peterson  & 
Brothers,  Philadelphia.  All  lovers  of  a  good 
novel  should  get  **  Lucie  Rodey."  The  char- 
acter drawing  is  really  marvellous  in  breadth 
and  analyzation,  and  gives  proof  of  rare 
high,  artistic  skill,  while  the  most  delicious 
fancies  expressed  in  graceful,  poetical  and 
vigorous  language,  render  the  author^s  style 
incomparably  charming.  It  teaches  a  whole- 
some lesson,  which  will  be  felt  even  by 
those  who  read  it  with  breathless  interest 
merely  for  the  sake  of  the  story.  «  This  charm- 
ing romance  is  published  in  a  large  square 
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duodecimo  volume,  paper  cover,  price  50  cents, 
and  \i  for  sale  by  all  book  dealers  throughout 
the  country,  or  may  be  had  by  sending  the 
price  to  the  publishers,  T.  B.  Peterson  A 
Brothers,  Philadelphia,  Pa. 


Ja«««  Mm  Artk«r»»  Atf  tf  mot  b«for«  Utm  If AtlMuU 
Vmiwmruttj  I«aw  Sdiool. 

Below  we  publish  an  extract  from  the  very 
interesting  address  of  Honorable  Arthur  Mac 
Arthur  before  the  graduating  class  of  the  Na- 
tional University  Law  School. 

We  call  especial  attention  to  this  portion 
of  the  judge's  address  because  of  the  original 
idea  therein  developed  with  reference  to  the 
University  being  extended  into  what  its  title 
indicates. 

Every  citizen  of  the  District,  as  well  as  all 
having  the  prosperity  and  glory  of  the  nation's 
capital  at  heart,  should  extend  a  helping  hand 
to  this  enterprise.  There  is  no  reason  why 
Washington  should  not  be  the  centre  of  legal 
learning  as  it  is  of  politics  and  of  all  the 
great  departments  of  the  Grovemment. 

Ladies  and  GsNTLEBfEN :  I  have  been  re- 
quested by  the  board  of  regents  to  give  some 
explanations  to  the  public  in  regard  to  the 
objects  and  present  work  of  the  National  Uni- 
versity. Let  me  premise  by  saying  that  this 
is  its  first  commenceqjent  for  conferring  de- 
grees under  its  new  organization.  The  con* 
sidera^ons  which  originally  suggested  its  es- 
tablishment in  the  city  of  Washington  were 
the  obvious  and  increasing  necessity  for  the 
institution,  and  the  superb  advantages  and 
fitness  of  this  city  for  the  successful  execu- 
tion of  the  project.  The  United  States  are 
annually  producing  numbers  of  excellent 
scholars,  and  in  intellectual  pursuits  the 
Americans  are  evidently  tending  to  cope  with 
the  highest  problems  which  can  occupy  the 
human  mind.  The  opportunity  for  the  broad- 
est culture  has  become  a  national  necessity. 
Whether  this  end  can  be  accomplished  is  a 
problem  which  the  future  alone  can  deter- 
mine. 

Indeed,  the  success  of  the  National  Univer- 
sity may  be  attained  by  a  very  simple  sys- 
tem of  inexpensive  legislation.  It  might  be 
organized  by  act  of  Congress  upon  a  plan  re- 
quiring the  officers  of  the  Smithsonian  Insti- 
tution and  the  National  Museum  to  give  a 
course  of  instruction  in  lectures  or  other  mode 
of  exposition  on  natural  history,  geology, 
ethnology  ancTthe  latest  discoveries  in  science. 
The  engineer  corps  and  coast  survey  with 


their  unequaled  means  of  mathematical  knowl- 
edge could  illustrate  that  science  in  all  its 
branches.  The  medical  staff  and  the  officers 
of  the  medical  museum  could  contribute  a 
course  of  very  attractive  instruction  on  ana- 
tomy, physiology  and  surgery,  which  with  the 
vast  resources  at  their  command  would  be  re- 
markable for  its  variety  and  value.  The  as- 
tronomical observatory  ^th  its  magnificent 
apparatus  might  be  made  an  organic  part  of 
the  institution,  while  the  principal  examiners 
in  the  Patent  Office  could  fill  the  chairs  of 
physics  and  the  modem  sciences  growing  out 
of  heat,  electricity  and  magnetism.  The  agri- 
cultural bureau  contains  all  the  elements  for 
a  profound  study  into  the  nature  of  soils  of 
v^etable  chemistry  and  the  growth  of  natural 
productions,  as  well  as  of  everything  that  has 
been  discovered  by  recent  investigations  in 
that  department  of  knowledge.  Its  learned 
professors  would  without  much  inconvenience 
be  included  in  our  programme  of  lectures,  and 
the  same  may  be  said  of  numbers  of  persons 
in  the  service  of  the  Government,  and  dis- 
tinguished for  their  attainments  in  the  science 
of  physical  geography  and  in  the  arts  of  draw- 
ing and  architecture.  Our  public  buildings 
are  allowed  to  be  the  finest  of  their  kind,  and 
the  abilty  and  research  displayed  in  the  re- 
ports of  our  Grovemment  surveys  have  elicited 
the  favorable  expression  of  European  opinion. 
Military  and  naval  science  could  be  taught 
by  assignments  (h)m  the  army  and  navy. 
Other  means  of  organization  can  be  employed, 
with  little  or  no  expense  to  the  Grovemment, 
connecting  it  directly  with  the  higher  educa- 
tion and  the  best  interest  of  humanity*  These 
advantages  can  be  supplemented  by  affording 
access  to  the  extensive  collections  of  the  Na- 
tional and  Medical  Museums  to  those  of  the 
Patent  and  Land  Offices  and  to  the  libraries, 
soon  to  be  the  finest  in  the  world.  Can  we 
doubt  that  with  these  resources  the  univer- 
sity would  become  one  of  the  greatest  In  the 
world,  and  the  grand  Centre  for  the  genius, 
the  science,  the  arts,  the  philosophy  and  the 
literature  of  the  republicf 

It  is  proposed  to  increase  the  nseftilness  of 
the  polytechnic  by  organizing  classes  in  geol- 
ogy,  mechanics,  mining  and  biological  sciences 
and  we  hope  by  a  skillful  improvement  of  the 
advantages  afforded  by  the  city  of  Washing- 
ton that  it  will  in  a  few  years  be  elevated  m 
the  highest  estimation  of  the  scientific  public. 

Still  Airther  to  promote  the  general  objects 
of  the  university,  plans  have  been  discussed 
for  the  establishment  of  a  faculty  of  fine  arts, 
a  faculty  of  music  and  a  faculty  of  medicine. 
Several  gentlemen  engaged  practically  in  these 
pursuits  have  been  consulted,  and  the  sugges- 
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Owing  to  an  iin fortunate  transposition  in 
making  up  the  article  contributed  by  C.  S.  B., 
appearing  in  the  last  number  (2ri)  of  tlie  Law 
Reporter,  the  sense  was  rendered  somewhat 
obscure ;  and  as  a  matter  of  justice  to  the 
author  and  of  interest  to  our  readers,  we  re- 
print the  article  as  an  extra  page  in  the  pres- 
ent issue.  By  transposing  the  first  eight 
lines  of  the  second  column  on  page  388  to 
the  end  pf  the  last  paragraph  but  one  of  the 
same  column,  the  article  ns  it  appeared  in  the 
preceding  number  will  read  correctly. 

Can  a  Justice  of  the  Peace  issue  an  Attachment 
by  way  of  Execution,  or,  in  other  icords,  an 
Attachment  on  a  Judgment? 

It  is  conceded  that  the  decision  of  the  Su- 
preme Court  of  the  District  of  Columbia  in 
Roach  V.  Van  Riswick  (in  which  Justice  Cox 
read  the  opinion)  i^  decisive  as  to  the  invalid- 
ity of  the  act  of  the  legislative  assembly  pur- 
porting to  confer  upon  justices  of  the  peace 
jurisdiction  to  issue  writs  of  attachment. 

But  a  perusal  of  that  act  will  satisfy  any 
unprejudiced  mind  that  it«  scope  and  purpose 
was  to  confer  upon  justices  of  the  peace  the 
power  to  issue  writs  of  attachment  in  cases 
where  such  writs  are  employed  as  original  or 
mesne  process,  and  not  where  such  writs  are 
used  by  way  of  execution  or  as  final  process. 

So  that  the  right  of  a  justice  of  the  peace 
to  issue  attachment  by  way  of  execution,  if 
it  exists  at  all,  must  be  sought  for  elsewhere. 

I  undertake  to  sny  that  such  authority  was 
conferred  by  the  act  of  Congress  of  March  1, 
1823.    Sec.  3  of  said  act  reads  : 

"That  the  justices  of  the  peace  are  hereby 
authorized  to  issue  executions  or  Jieri  facias 
in  the  same  manner  as  executions  are  now 
issued  by  the  clerk  of  the  Circuit  Court  of  the 
District  of  Columbia,  and  shall  be  returnable, 
&c.,     *     *     *     in  twenty  days." 

Sec.  10.  That  constables  are  authorized  to 
serve  and  levy  the  same. 

The  meaning  of  this  act  was  very  fully  in- 
terpreted in  the  case  of  Maynadier  v.  DuflT, 
which  was  argued  in  the  old  circuit  court  at 
the  April  term,  1830,  and  is  reported  in  4  Cr. 
C.  C,  10. 

This  was  an  action  of  detinue  before  a  jus- 
tice of  the  peace  of  Alexandria  and  brought 
before  the  circuit  court  on  appeal.  Mr,  Tay- 
lor had  contended  that  a  justice  of  the  peace 
In  Alexandria  had  no  jurisdiction  in  detinue; 
that  by  the  act  of  Congress  of  March  1,  1823, 
^  Jierl  facias  and  a  ca.  sa.  only,  were  men. 


tioned  and  that  he  could,  therefore,  issue  no 
other  form  of  execution. 

After  showing  that  he  had  jurisdiction  over 
actions  of  detinue  prior  to  the  act  of  Febru- 
ary 21,  1801,  Judge  Crauch,  delivering  the 
opinion  of  the  court,  goes  on  to  say : 

**  An  argument  is  also  drawn  from  the  cir« 
cumstance  that  the  only  kinds  of  execution 
mentioned  in  the  act  are  a  ca.  sa,  and  ft,  fa,, 
and  that  no  provision  is  made  for  a  distringas 
which  is  the  proper  process  for  enforcing  the 
judgment  in  detinue.  But  the  third  section,  * 
which  authorizes  the  justice  to  issue  execution, 
does  not  designate  the  kind  of  execution.  The 
words  are  *  authorized  to  issue  execution  or 
fieri  facias  m  the  same  manner  as  executions 
are  now  issued  by  the  clerk  of  the  Circuit 
Court  of  the  District  of  Columbia."  Whatever 
execution  the  clerk  could  issue,  the  justice  may 
issue,** 

(Prior  to  the  act  of  1823,  a  justice  of  thcf 
peace  of  the  District  had  never  issued  execu- 
tion in  any  form,  but  it  was  issued  by  the 
clerk  of  the  court  upon  the  order  of  a  justice 
of  the  peace.) 

Now  the  proper  enquiry  is,  what  kinds  Of 
execution  could  the  clerk  issue  at  the  date  of 
the  passage  of  the  act  of  1828'r*  Among 
them  was  the  old  form  of  attachment  by  way 
of  execution,  the  power  to  issue  which  is  con- 
ferred upon  the  clerk  by  the  fifth  section  of  the 
act  of  Maryland  of  1715,  chap.  40,  as  follows  : 

•'From  henceforth  any  person  or  persons 
having  obtained  a  ju*dgment  in  any  court  of 
this  province,  or  that  shall  hereafter  obtain 
any  judgment  in  any  court  of  this  province, 
against  any  person  or  persons,  it  shall  and 
may  be  lawful  to  and  for  the  said  plaintiff  in 
the  said  judgment,  at  his  will  and  pleasure 
instead  of  any  other  execution,  without  those 
previous  requisites  as  above  in  this  act  pre- 
scribed and  directed,  to  take  out  an  attach- 
ment against  the  goods,  chattels  and  credits 
of  the  said  defendant  in  the  said  judgment 
jn  the  said  plaintiff  s  own  hands,  or  in  the 
hands  of  any  other  person  or' persons  whatso- 
ever, &c. 

This  provision  of  the  act  of  1715  is  now,  ^ 
and  always  has  been  in  force  in  the  District, 
and  without  it  the  clerk  could  not  now  in  any 
case  issue  an  attachment  by  way  of  execu- 
tion ;  since  the  act  of  June;  1866,  (now  Sec. 
782  of  the  Revised  Statutes)  does  not  provide 
for  it. 

Besides,  the  act  of  June  24,  1812,  provid- 
ing what  kind  of  execution  a  plaintiff  is  enti- 
tled to  have  upon  the  judgment  of  a  magis- 
trate, would  have  no  meaning  without  direct 
reference  to  the  provisions  of  this  fifth  section 
of  the  act  of  1715. 
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The  15tli  section  of  the  act  of  June  24, 1812, 
says :  "  That  upon  a  fieri  facias  issuing  out 
of  the  office  of  the  clerk  of  the  county  of 
Washington  upon  the  Judgment  of  a  magis- 
trate, tb^  plaintiff  upon  such  fieri  facias  shall 
be  entitled  to  have  his  execution  against  the 
goods  and  chattels,  lands  and  tenements, 
rights  and  credits  of  the  defendant." 

It  wonld  not  be  questioned  but  that  this 
section  furnished  authority  to  the  clerk  (who 
at  that  time  was  the  only  officer  authorized  to 
issue  an  execution)  to  issue  an  attachment  by 
way  of  execution  on  the  judgment  of  a  justice 
of  the  peace.  In  no  other  way  that  I  am  ac- 
quainted with  can  credits  be  subjected  in  a 
court  of  law  to  the  satisfaction  of  a  judgment 
than  by  attachment  in  the  form  adapted  to 
the  nature  of  credits,  to  wit,  a  garnishment, 
which  is  simply,  as  the  word  signifies,  a  warn- 
ing to  the  debtor  of  the  judgment-debtor  to 
%ippear  and  answer  under  oath  whether  he  has 
any,  and  if  any,  how  much  credits  in  his 
hands  belonging  to  the  judgment-debtor,  to 
the  end  that  they  may  bo  condemned  to  the 
use  of  the  judgment.  ^ 

A  reference  to  the  clerk's  office  will  suffice 
to  show  that  this  form  of  execution  is  now  is- 
sued precisely  as  it  was  in  February,  1801, 
and  has  ever  since  been  by  the  clerk,  without 
affidavit  or  bond,  or  order  of  the  judge  or 
any  justice  of  the  peace,  or  any  of  "  those  pre- 
vious requisites'*  prescribed  for  attachment 
before  judgment.  « 

The  "attachment  by  way  of  execution" 
seems  to  have  been  a  favorite  remedy  in  Mary- 
land, and  it  has  been  preserved  in  that  State 
to  this  day.  Art.  51,  Sec.  60,  of  the  code  of 
Maryland  provides  that :  Any  justice  of  the 
peace  may  issue  an  attachment,  by  way  of 
execution  in  any  case  where  he  is  authorized 
to  issue  a  fieri  facias. 

Now,  while  the  statute  of  1812  for  the  Dis- 
trict,  prescribing  what  kinds  of  execution  a 
plaintiff  may  have  to  enforce  a  judgment  of  a 
justice  of  the  peace,  (when  such  executions* 
were  issued  by  the  clerk  of  the  court,)  unde- 
niably authorizes  this  process  of  attachment 
by  way  of  execution,  and  the  act  of  1823,  as 
interpreted  by  the  highest  court  of  the  Dis- 
trict at  the  time,  empowers  the  justice  to  is- 
sue whatever  form  of  execution,  the  clerk 
might  issue  before  that  act,  and  both  these 
acts  remain  in  force  as  part  of  our  Revised 
Statutes,  the  conclusion  would  seem  to  follow 
that  a  justice  of  the  peace  can  to-day  issue 
an  attachment  by  way  of  execution,  t.  e.,  an 
attachment  on  a  judgment. 

Nor,  as  I  conceive,  is  it  any  objection  to 
the  exercise  of  this  power,  that  no  prorision 


has  been  made  for  a  mode  of  contesting  the 
question  in  cases  where  the  fact  of  the  gar- 
nishee's indebtedness  is  affirmed  by  one  party 
and  denied  by  another. 

It  may  be  a  defect  that  no  such  provision 
has  been  made,  but  surely  that  is  no  fair  ob- 
jection to  the  use  of  this  process  in  cases 
where  no  question  of  that  sort  is  raised.  As 
the  law  now  is,  if  the  garnishee  denies  his  in- 
debtedness, that  ends  the  matter.  And  it 
would  not  be  difficult  for  the  court,  under  the 
authority  given  it  by  law  **  to  make  rules  and 
regulations"  governing  practice  be  fore  justices 
of  the  peace,  to  make  suitable  rules  to  provide 
for  cases  where  issue  is  joined  upon  the  ques- 
tion of  indebtedness.  And  what  objection 
can  be  fairly  made  to  the  use  of  this  process 
by  justices  of  the  peace?  Surely  they  should 
be  permitted  to  use  ifevery  lawful  means  to 
collect  their  judgments  in  cases  where  they 
have  jurisdiction  to  render  them  ;  and  of  all 
the  methods  known  to  collect  the  fruits  of  a 
judgment,  this  process  of  ^mishment  is  the 
least  liable  to  be  perverted  to  oppressive  uses. 
But  there  is  positive  autliority  in  favor  of  this 
right. 

The  following  is  taken  from  the  minutes  of 
the  General  Term,  Supreme  Court  D.  C,  page 
225,  Lib.  3,  of  July  5,  1878: 

J.  Ml  ReutH,  Pluinilff;     I 

p.  \  At  Law.    No.  1G,C10. 

Julius  Ebbrt,  Defendant.  J 

This  caiiso  came  on  to  be  heard  luul  coiL^Irlered 
upon  refi'nMice  from  the  Rpecial  term  of  the  circuit 
court,  ami  k  nppfarinj;  that  it  was  lieani  tliere  on 
certiorari  from  a  jn.^tlceof  fhe  |)eact«,  nni)  that  there 
the  jnri!$«liction  n*st»t;  it  l.^  onlercd  tJiat  the  .«ai<I  re- 
ft?rence  to  the  j^encnd  t«Tm  hf ,  an<l  heivhy  U  dis- 
charged whh  costs  ;  and  yet  the  court  I'l  of  opinion 
that  jiisticet  of  the  peace  may  extcute  Uieir  own  judg^ 
ment  by  garnishment. 

This  judgment  was  rendered  soon  after  the 
decision  in  Kernwine  v.  Riggs,  in  which  the 
same  judges  decided  that  the  act  of  the  legis- 
lative assembly,  so  far  as  it  purports  to  eon* 
fer  upon  justices  of  the  peace  the  power  to 
issue  writs  of  replevin,  was  inoperative  and 
void.  They  thus  clearly  distinguish  between 
the  two  cases,  and  must  have  traced  the 
claim  of  jurisdiction  in  the  two  writs  to  dif- 
ferent sources.  It  is  wortliy  of  notice  that 
the  decision  in  Reuth  v.  Ebert,  was  rendered 
soon  after  the  present  justices  of  the  peace 
went  into  ofiice,  and  was  concurred  in  by  all 
the  judges,  and  spread  upon  the  minutes  for 
their  guidance. 

April  10,  1880.  C.  S.  B, 
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tion  has  been  received  with  marked  approval. 
No  statement  of  detail  is  possible  at  the 
present  moment,  bat  the  benefits  which  may 
be  anticipated  to  result  from  university  in- 
struction in  the  liberal  arts  and  professions 
eannot  be  overestimated  in  the  circumstances 
of  this  city.  It  is  not  only  the  capital  of  a 
great  and  refined  nation,  but  there  are  thou- 
sands in  the  service  of  the  Government  to 
which  such  educational  opportunities  would 
be  of  the  highest  practical  use  in  life. 

But  coming  to  the  present  condition  of  the 
university — ^the  faculty  of  law  was  the  only 
department  which  had  been  successfully  es- 
tablished until  the  present  year,  when  we  have 
added  a  polytechnic  school  for  instruction  in 
various  branches  of  science  under  the  super- 
vision of  Professor  Benton.  He  was  for  sev- 
eral years  teacher  in  applied  mathematics, 
and  his  knowledge  in  natural  philosophy  and 
chemistry  is  extensive,  and  his  labors  un- 
wearied in  the  class-room.  His  ability  to 
manufacture  apparatus  and  tests  of  every 
kind,  as  well  as  his  ingenuity  and  success  in 
chemical  lectures  and  experiments,  are  all  that 
could  be  expected  from  our  limited  scientific 
resources.  The  report  of  Professor  Benton 
shows  that  the  first  session  began  January  6, 
1880,  and  closed  at  the  beginning  of  the  pres- 
ent month.  Twelve  students  attended  the 
classes  and  received  instructions  in  chemistry, 
mechanical  drawing,  mathematics,  surveying 
and  civil  engineering.  The  latter  had  prac- 
tical out-door  instruction,  and  the  students 
can  now  make  accurate  surveys  and  calcula- 
tions. 


Mistake :  Reforming  deed. — In  order  to  re- 
form a  deed  on  the  ground  of  mistake,  it  must 
be  made  to  appear  that  the  clause  objected  to 
was  inserted  contrary  to  the  intent  of  the  par- 
ties, and  under  a  mutual  misapprehension. 

A  mortgagor  conveyed  the  mortgaged  prem- 
ises by  deed,  which  contained  an  assumption 
clause.  In  an  action  to  foreclose,  the  gran- 
tee answered,  alleging  that  the  assumption 
clause  was  inserted  fraudulently  and  without 
her  consent  or  knowledge,  and  in  violation  of 
her  express  contract  to  the  contrary,  and  that 
she  did  not  know  that  that  clause  was  inser- 
ted until  attier  the  action  was  commenced,  and 
prayed  a  reformation  of  the  deed.  Held,  that 
the  facts  set  forth  did  not  make  a  case  of  mu- 
tual mistake  nor  of  fraud  authorizing  a  re- 
formation ;  that  her  omission  to  examine  the 
deed  was  such  negligence  as  to  deprive  her 
of  the  right  to  predicate  fraud  on  the  trans- 
action. [The  Albany  City  Savings  Institu- 
tion, respt.,  V.  Mary  D.  Burdick  et  al.,  applts. 
N.  Y.  Sup.  Ct.    Gen.  Term.    Third  Dept. 


Can  a  Justice  of  the  Peace  issue  an  Attachment 
by  way  of  Execution^  or^  in  other  words,  an 
Attachment  on  a  Judgment? 

It  is  conceded  that  the  decision  of  the  Su- 
preme Court  of  the  District  of  Columbia  in 
Roach  V.  Van  Riswick  (in  which  Justice  Cox 
read  the  opinion)  is  decisive  as  to  the  invalid- 
ity of  the  act  of  the  legislative  assembly  pur- 
porting to  confer  upon  Justices  of  the  peace 
jurisdiction  to  issue  writs  of  attachment.    . 

But  a  perusal  of  that  act  will  satisfy  any 
unprejudiced  mind  that  its  scope  and  purpose 
was  to  confer  upon  justices  of  the  peace,  the 
power  to  issue  writs  of  attachment  in  cases 
where  such  writs  are  employed  as  original  or 
mesne  process,  and  not  where  such  writs  are 
used  by  wav  of  execution  or  as  final  process. 

iSo  that  the  right  of  a  justice  of  the  peace 
to  issue  attachment  by  way  of  execution,  if 
it  exists  at  all,  must  be  sought  for  elsewhere. 

I  undertake  to  say  that  such  authority  was 
conferred  by  the  act  of  Congress  of  March  1, 
1823.    Sec.  9  of  said  act  reads : 

"  That  the  justices  of  the  peace  are  hereby 
authorized  to  issue  executions  or  fieri  facias 
in  the  same  manner  as  executions  are  now 
issued  by  the  clerk  of  the  Circuit  Court  of  the 
District  of  Columbia,  and  shall  be  returnable, 
Ac,     ♦    ♦    *    in  twenty  days." 

Sec.  10.  That  constables  are  authorized  to 
serve  and  levy  the  same. 

The  meaning  of  this  act  was  very  fully  in- 
terpreted in  the  case  of  Maynadier  v.  Duff, 
which  was  argued  in.  the  old  circuit  court  at 
the  April  term,  1830,  and  is  reported  in  4  Cr. 
C.  C,  10. 

This  was  an  action  of  detinue  before  a 
justice  of  the  peace  of  Alexandria  and  brought 
before  the  circuit  court  on  appeal.  Mr.  Tay- 
lor had  contended  that  a  justice  of  the  peace 
in  Alexandria  had  no  jurisdiction  in  detinue ; 
that  by  the  act  of  Congress  of  March  1,  1823, 
t^  fieri  facias  and  a  ca.  sa.  only,  were  mentioned 
and  that  he  could,  therefore,  issue  no  other 
form  of  execution. 

After  showing  tliat  he  had  jurisdiction  over 
actions  of  detinue  prior  to  the  act  of  February 
21, 1801,  Judge  Crancb,  delivering  the  opinion 
of  the  court,  goes  on  to  say : 

"  An  argument  is  also  drawn  from  the  cir- 
cumstance that  the  only  kinds  of  execution 
mentioned  in  the  act  are  a  ca.  sa,  and  fi,  fa,, 
and  that  no  provision  is  made  for  a  distringas 
which  is  the  proper  process  for  enforcing  the 
judgment  in  detinue.  But  the  third  section, 
which  authorizes  the  justice  to  issue  execution, 
does  not  designate  the  kind  of  execution.  The 
words  are  *  authorized  to  issue  execution  or 
fieri  facias  in  the  same  manner  as  executions 
are  now  issued  by  the  clerk  of  the  Circuit 
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Court  of  the  District  of  Columbia/  Whatever 
execution  the  clerk  could  Issue,  the  jt^^tce  nmy 
issue.*' 

(Prior  to  the  act  of  1823,  a  justice  of  the 
peace  of  the  District  had  never  issued  execu- 
tion in  any  form,  but  it  was  issued  by  the 
clerk  of  the  court  upon  the  order  of  a  justice 
of  the  peace.) 

Now  the  proper  enquiry  is,  what  kinds  of 
execution  could  the  clerk  issue  at  the  date  of 
the  passage  of  the  act  of  1823?  Among 
them  was  the  old  form  of  attachment  by  way 
of  execution,  the  power  to  issue  which  is  con- 
ferred upon  the  clerk  by  the  fifth  section  of  the 
act  of  Maryland  of  1715,  chap.  40,  as  follows  : 

"  From  henceforth  any  person  or  persons 
having  obtained  a  judgment  in  any  court  of 
this  province,  or  that  shall  hereafter  obtain 
any  judgment  in  any  court  of  this  province, 
against  any  person  or  persons,  it  shall  and 
may  be  lawful  to  and  for  the  said  plaintiff  in 
the  said  judgment,  at  his  will  and  pleasure, 
instead  of  any  other  execution,  without  those 
previous  requisites  as  above  in  this  act  pre- 
scribed and  directed,  to  take  out  an  attach- 
ment against  the  goods,  chattels,  and  credits, 
of  the  said  defendant  in  the  said  Judgment 
in  the  said  plaintiff's  own  hands,  or  in  the 
hands  of  any  other  person  or  persons  whatso- 
ever," &c. 

This  provision  of  the  act  of  1715  is  now, 
and  always  has  been  in  force  in  the  District, 
and  without  it  the  clerk  could  not  now  in  any 
case  issue  an  attachment  by  way  of  execu- 
tion ;  since  the  act  of  June,  1866,  (now  Sec. 
782  of  the  Revised  Statutes)  does  not  provide 
for  it. 

Besides,  the  act  of  June  24,  1812,  provid- 
ing what  kind  of  execution  a  plaintiff  is  enti- 
tled to  have  upon  the  judgment  of  a  magis- 
trate, would  have  no  meaning  without  direct 
reference  to  the  provisions  of  this  fifth  section 
of  the  act  of  1715. 

The  15th  section  of  the  act  of  June  24, 1812, 
says :  •*  That  upon  a  fieri  facias  issuing  out 
of  the  office  of  the  clerk  of  the  county  of 
Washington  upon  the  judgment  of  a  magis- 
trate, the  plaintiff  upon  s\xq)i  fieri  facias  shall 
be  entitled  to  have  his  execution  against  the 
goods  and  chattels,  lands  and  tenements, 
rights  and  credits  of  the  defendant." 

It  would  not  be  questioned  but  that  this 
section  furnished  authority  to  the  clerk  (who 
at  that  time  was  the  only  oflScer  authorized  to 
issue  an  execution)  to  issue  an  attachment  by 
way  of  execution  on  the  judgment  of  a  justice 
of  the  peace.  In  no  other  way  that  I  am  ac- 
quaint^ with  can  credits  be  subjected  in  a 
court  of  law  to  the  satisfaction  of  a  judgment 
than  by  attachment  in  the  form  adapted  to 


an  attachment  by  way  of  execution,  t.  e.,  an 
attachment  on  a  judgment. 

Nor,  as  I  conceive,  is  it  any  objection  to 
the  exercise  of  this  power,  that  no  provision 
has  been  made  for  a  mode  of  contesting  the 
question  in  cases  where  the  fact  of  the  gtCr- 
nishee's  indebtedness  is  affirmed  by  one  party 
and  denied  by  another, 
the  nature  of  credits,  to  wit,  a  garnishment, 
which  is  simply,  as  the  word  signifies,  a  warn- 
ing to  the  debtor  of  the  judgment-debtor  to 
appear  and  answer  under  oath  whether  he  has 
any,  and  if  any,  how  much  credits  in  his 
hands  belonging  to  the  judgment-debtor  to 
the  end  that  they  may  be  condemned  to  the 
use  of  the  judgment. 

A  reference  to  the  clerk's  office  will  suffice 
to  show  that  this  form  of  execution  is  now  is- 
sued precisely  as  it  was  in  February,  1801, 
and  has  ever  since  been  by  the  clerk,  without 
affidavit  or  bond,  or  order  of  the  judge  or 
any  justice  of  the  peace,  or  any  of  "  those  pre- 
vious requisites"  prescribed  for  attachment 
before  judgment. 

The  "attachment  by  way  of  execution" 
seems  to  have  been  a  favorite  remedy  in  Mary- 
land, and  it  has  been  preserved  in  that  State 
to  this  day.  Art.  51,  Sec.  60,  of  the  code  of 
Maryland  provides  that :  Any  justice  of  the 
peace  may  issue  an  attachment,  by  way  of 
execution  in  any  case  where  he  is  authorized 
to  issue  2^' fieri  facias. 

Now,  while  the  statute  of  1812  for  the  Dis- 
trict, prescribing  what  kinds  of  execution  a 
plaintiff  may  have  to  enforce  a  judgment  of  a 
justice  of  the  peace,  when  such  executions 
were  issued  by  the  clerk  of  the  court,  unde- 
niably authorizes  this  process  of  attachment 
by  way  of  execution,  and  the  act  of  1823.  as 
interpreted  by  the  highest  court  of  the  Dis- 
trict at  the  time,  empowers  the  justice  to  is- 
sue whatever  form  of  execution  the  clerk 
might  issue  before  that  act,  and  both  these 
acts  remain  in  force  as  part  of  our  Revised 
Statutes,  the  conclusion  would  seem  to  follow 
that  a  justice  of  the  peace  can  to-day  issue 

It  may  be  a  defect  that  no  such  provision 
has  been  made,  but  surely  that  is  no  fair  ob- 
jection to  the  use  of  this  process  in  cases 
where  no  question  of  that  sort  is  raised.  As 
the  law  now  is,  if  the  garnishee  denies  his  in- 
debtedness, that  ends  the  matter.  And  it 
would  not  be  difficult  for  the  court,  under  the 
authority  given  it  by  law  "  to  make  rules  and 
regulations  governing  practice  before  justices 
of  the  peace,  to  make  suitablerules  to  provide 
for  cases  where  issue  is  joined  upon  the  ques- 
tion of  indebtedness.  And  what  objection 
can  be  fairly  made  to  the  use  of  this  process 
by  justices  of  the  peace?     Surely  they  should 
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be  permitted  to  use  every  lawful  means  to 
collect  their  judgments  in  cases  where  they 
have  jurisdiction  to  render  them ;  and  of  all 
the  methods  known  to  collect  the  fruits  of  a 
judgment,  this  process  of  garnishment  is  the 
least  liable  to  be  perverted  to  oppressive  uses. 
But  there  is  positive  authority  in  favor  of  this 
right. 

The  following  is  taken  from  the  minutes  of 
the  General  Term,  Supreme  Court  D.  C,  page 
225,  Lib.  3,  of  July  5,  1878 : 

J.  M.  Reuth,  Plain  I  iff,      I 

».  I  At  Law.    No.  16,610. 

Julius  Ebert,  Defendant.  J 

This  cause  came  on  to  be  hoard  and  considered 
upon  reference  from  the  special  term  of  the  circuit 
con  It,  and  It  appearing  that  It  was  heard  there  on 
reiilorarl  from  a  justice  of  the  peace,  and  that  there 
the  Jnrisdictlon  rests  ;  it  U  ordered  that  the  said  re- 
ference to  the  general  term  be,  and  hereby  Is  dis- 
charged with  co.^ts  ;  and  yet  the  court  I*  of  opinion 
that  justtcet  of  the  peace  may  execute  their  own  judg- 
ment by  garnWimtni, 

This  judgment  was  rendered  soon  after  the 
decision  in  Kernwine  v.  Riggs,  in  which  the 
same  judges  decided  that  the  act  of  the  legis- 
lative assembly,  so  far  as  it  purports  to  con- 
fer upon  justices  of  the  peace  the  power  to 
issue  writs  of  replevin,  was  inoperative  and 
void.  They  thus  Nearly  distinguish  between 
the  two  cases,  and  must  have  traced  the  claim 
of  jurisdiction  in  the  two  cases  to  different 
sources.  It  is  worthy  of  notice  that  the  de-' 
cision  in  Reuth  v.  Ebert,  was  rendered  soon 
after  the  present  justices  of  the  peace  went 
into  ofBce,  and  was  concurred  in  by  all  the 
judges,  and  spread  upon  the  minutes  for  their 
guidance. 

April  10,  1880.  C.  S.  B. 


HmM  States  j^uprme  (Jourt 


No.  26fi.— OCTOBKR  TbrM.  1879. 

Emily  Movlob,  Plaintiff  in  Error, 

V. 

The  American  Lite  Iusurance  Company. 

In  error  to  tlie  Circuit  Court  of  the  United 
States  for  the  Eastern  Dirtrict  of  Pennsyl- 
vania. 

Mr.  Justice  Strong  delivered  the  opinion 
of  the  court. 

As  the  judgment  which  was  entered  by  the 
circuit  court  was  in  accordance  with  the  ver- 
dict, the  only  assignment  of  error  which  we 
have  to  consider  is  the  first,  namely,  that  the 
court  erred  in  giving  to  the  jury  a  binding 
charge  to  return  a  verdict  for  the  defendants. 
The  policy  upon  which  the  suit  was  founded 
contained   the  following  stipulation ;  '*  And 


it  is  hereby  declared  and  agreed  that  if  the 
representations  and  answers  made  to  this 
company  in  the  application  for  this  policy, 
upon  the  full  faith  of  which  it  is  issued,  shall 
be  found  to  be  untrue  in  any  respect,  or  that 
there  has  been  any  concealment  of  facts,  then« 
and  in  such  case,  this  policy  shall  be  null  and 
void."  The  application  referred  to  contained 
the  following  interrogatories  and  answers 
among  others:  "Seventh.  Has  the  party** 
(Louis  Moulor,  the  person  whose  life  was  in- 
sured) "  ever  been  afflicted  with  any  of  the 
following  diseases?  Answer  yes  or  no  to  each. 
Insanity?  No.  Gout?  No.  Rheumatism? 
No.  Palsy?  No.  Scrofula?  No.  Convul. 
sions?  No.  Dropsy?  No.  Small-pox?  No. 
Yellow  fever  Yes.  Fistula?  No.  Rupture? 
No.  Asthma?  No.  Spitting  of  blood?  No. 
Consumption?  No.  Any  diseases  of  the 
lungs  or  throat?  No.  Or  of  the  heart?  No. 
Or  of  the  urinary  organs?    No." 

Interrogatory  twelfth.  "How  long. since 
the  party  was  attended  by  a  physician?  For 
what  disease  or  diseases?"  'Answer.  "Not 
since  the  year  1847,  when  he  had  the  yellow 
fever." 

After  these  answers  the  application  con- 
tained the  following :  "  It  is  hereby  declared 
and  warranted  that  the  above  are  fair  and  true 
answers  to  the  foregoing  question^,  and  it  is 
acknowledged  and  agreed  by  the  undersigned  " 
(Louis  Moulor)  "that  this  application  shall 
form  a  part  of  the  contract  of  insurance,  and 
that  if  there  be  in  any  of  the  answers  herein 
made  any  untrue  or  evasive  statements,  or 
any  misrepresentations,  or  concealment  of 
facts,  then  any  policy  granted  upon  this  ap- 
plication shall  be  null  and  void." 

The  defence  set  up  at  the  trial  was  that 
some  of  the  answers  to  the  interrogatories 
contained  in  the  application  were  untrue,  and 
this  defence  was  attempted  to  be  supported 
be  the  testimony  of  a  single  witness,  Dr. 
Mathieu.  He  testified  that  he  had  been  the 
family  physician  of  Moulor  since  1865.  (The 
policy  was  issued  June  17,  1872.)  He  testi- 
fied farther  that  in  1858  and  1859  he  attended 
Moulor  for  chronic  asthma,  manifestations  of 
the  first  stage  of  consumption,  and  also  treated 
him  for  scrofula.  The  witness  did  not  testify 
positively  that  Moulor  had  the  diseases  for 
which  he  treated  him,  but  his  testimony  was 
that  Moulor  never  learned  from  him  or  any 
other  physician,  and  that  he  never  suspected 
or  had  the  remotest  idea  that  he  was  affected 
with  any  such  diseases ;  on  the  contrary,  that 
he  always  boastedof  himself  as  being  a  strong, 
healthy,  and  robust  man.  The  witness  ftir- 
ther  testified  that  the  asthma  Moulor  had  was 
the  dry,  nervous  ^bma,  fitt^n^^cl  by  no  ex^ 
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pectoration  ;  that  there  was  nothing  connected 
with  it  to  make  the  patient  believe  he  had  it. 
As  to  the  first  stage  of  consumption,  there 
was  no  softening  of  the  tubercles,  and,  there- 
fore, no  expectoration  of  the  tuberoalons  mat- 
ter. As  to  the  scrofula,  that  his  was  very 
mild  diathesis. 

This  was  all  the  testimony  adduced,  and 
now  relied  upon  to  prove  that  the  answers  in 
the  application  were  untrue. 

There  was,  however,  in  evidence  the  state- 
ment of  two  medical  examiners  attending  the 
application.  They  represented  the  assured 
as  in  perfect  health,  and  as  having  never  had 
any  constitutional  disease  except  yeVlow  fever 
and  a  curvature  of  the  spine  in  his  early 
youth,  and  as  having  no  predisposition,  either 
hereditary  or  acquired,  to  any  constitutional 
disease. 

We  are  of  opinion  that  this  evidence  did 
not  warrant  a  peremptory  instruction  to  the 
jury  to  find  a  verdict  in  favor  of  the  defend- 
ants. The  testimony  of  Dr.  Mathieu  was 
parol.  Its  credibility  as  well  as  its  effect  was 
for  the  jury,  especially  as  it  was  not  positive 
and  unqualified  that  Moulor  had  had  the  dis- 
eases for  which  the  witness  had  treated  him, 
and  as  the  statements  of  the  examining  phy- 
sicians which  were  in  evidence  tended  in  some 
tle^ree  to  prove  that  he  never  had.  The  jury 
might,  perhaps,  have  drawn  the  conclusion 
from  Dr.  Mathieu' s  testimony  that  there  had 
been  only  predisposition  to  the  diseases,  and 
not  the  diseases  themselves.  He  stated  in 
regard  to  the  asthma  for  which  he  treated 
Moulor,  that  it  was  attended  with  no  expec- 
toration, and  that  there  was  nothing  connec- 
ted with  it  to  make  the  patient  believe  he  liad 
it.  In  regard  t.o  the  first  stages  of  consump- 
tion, according  to  his  statement  there  was  no 
expectoration  of  tuberculous  matter,  He  does 
not  state  there  was  any  cough  or  pain  in  the 
chest.  There  were,  then,  no  external  symp- 
toms of  either  of  the  three  diseases  mentioned. 
Had  scrofula  existed  it  would  seem  probable 
the  patient  must  have  known  it.  Yet  the  doc- 
tor states  he  did  not  suspect,  or  have  the  re- 
motest idea  that  he  was  affected  with  either 
of  the  diseases.  That  he  was  treated  for  them 
is  not  conclusive  that  he  had  them.  The  most 
skilful  treatment  sometimes  is  given  when  the 
existence  of  a  particular  disease  is  only  sus- 
pected, not  known,  and  when  afterwards  it 
appears  the  physician  was  mistaken. 

For  these  reasons  we  think  the  testimony 
was  not  such  as  to  justify  a  withdrawal  from 
the  jury  the  inquiry  whether  the  answer  to  the 
seventh  interrogatory  was  untrue. 

Nor  was  it  sufficient  tp  enable  the  court  to 
conclude,  without  reference  to  the  jury,  that 


the  answer  to  the  twelfth  interrogatory  was 
untrue.  The  entire  interrogatory  should  be 
considered  as  one.  It  was,  "  how  long  since 
the  party  was  attended  by  a  physician?  For 
what  disease  or  diseases?'*  To  this  the  an* 
swer  was,  "  Not  since  the  year  1847,  when  he 
had  the  yellow  fever."  It  may  well  be  that 
the  applicant  understood  the  interrogatory  as 
asking  information  respecting  attendance  for 
a  particular  disease  or  diseases  and  their  de- 
scription, especially  as  the  thirteenth  interro- 
gatory sought  information  respecting  the 
party's  usttal  medical  attendant,  and  the  name 
of  that  attendant  was  truly  given. 

Upon  the  whole,  therefore,  we  think  the 
case  should  have  been  submitted  to  the  jury 
on  the  evidence. 

The  judgment  is  reversed,  and  the  case  is 
remitted  for  a  new  trial. 


Itmtd  j^tHtea  ((oitrt  of  (Claims. 


William  Herndon  v.  The  Unitrd  States. 

1.  That  befoi-o  the  passage  of  the  act  of  Marcli  1, 
1879,  eh.  125,  {  2  (20  Stat.  L.,  329),  the  United 
Suites  were  not  liable  to  the  deputy  oollectord  of 
internal  revenue  for  payment  of  their  services. 
Such  deputies  were  einploy(%3of  the  collector  by 
whom  they  were  appointed  and  by  whom  Uiev 
were  to  be  compensated, 

J;  By  the  passage  or  that  Hct  the  law  and  the 
practice  o(  the  Treasury  Department  has  been 
changed. 

Richardson,  J.,  delivered  the  opinion  of 
the  court : 

The  claimant  was  a  deputy  collector  of  in- 
ternal revenue,  duly  appointed  by  the  col- 
lector of  the  eighth  district  of  Kentucky  at  a 
salary  of  $1,200  a  year.  During  the  time  of 
his  employment  the  collector  was  granted  by 
the  Secretary  of  the'  Treasury,  annually, 
among  other  allowances  for  other  deputies  and 
for  a  clerk,  a  special  allowance  of  $1,200 
each  for  two  deputies.  Thai  allowance  has 
been  settled  and  paid,  except  the  sum  of  $990, 
disallowed  by  the  first  comptroller,  because 
the  claimant  during  the  term  of  his  employ- 
ment as  deputy  had  been  paid  that  sum  by 
the  defendants  for  his  services  for  198  days 
as  an  assistant  to  the  collector  in  making  sur- 
veys of  distilleries ;  for  which  service  he  had 
been  duly  designated  by  the  Commissioner  of 
Internal  Revenue,  at  a  compensation  of  $5  a 
day. 

We  do  not  find  it  necessary  to  consider  the 
reasons  assigned  for  not  paying  the  money  in 
question  to  the  collector,  nor  to  determine 
whether  or  not  the  United  States  had  a  valid 
defense  to  it  as  against  him.  The  ooUector 
is  not  a  party  to  this  action,  and  his  rights 
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cannot  be  jadicially  determined  in  suits  be- 
tween other  parties. 

In  our  opinion,  depnty  collectors,  before 
the  passage  of  the  act  of  March  1,  1879,  ch. 
125,  §2  (20  Stat.  L.,  329),  were  not  employees 
of  the  United  States  for  the  payment  of  whose 
services  the  defendants  were  liable  to  them. 
There  was  no  authority  of  law  by  which  the 
Secretary  of  the  Treasury  or  any  other  officer 
of  the  government  could  mak6  valid  contracts 
with  deputy  collectors  of  internal  revenue  to 
pay  to  them  salaries  from  the  public  Treasury. 
On  the  contrary,  the  statutes  expressly  pro- 
vided for  their  appointment  and  payment  by 
the  collectors  for  whom  they  were  deputies. 

Section  3148  of  the  Revised  Statutes,  em- 
bodying the  pre-existing  law  is  as  follows : 

Each  collector  shall  be  authorized  to  appoint,  by 
an  instrument  in  writiujc,  nnikr  his  hand,  as  maiiy 
depaties  a^  he  may  think  proper,  to  be  by  him  com- 
pensated for  hi^  services ;  to  revolce  any  such  ap- 
pointment, ^vin^  snch  notice  thereof  as  the  Com- 
misBioner  of  Internal  Revenue  may  prescribe ;  and 
to  require  and  accept  bonds  or  other  securities  from 
such  deputies.  Each  such  deputy  shall  have  the 
liice  authority,  In  every  respect,  to  collect  the  taxes, 
levied  or  assessed  within  the  portion  of  the  district 
assif^ned  to  him,  which  Is  by  law  vested  in  the  col- 
If  ctor  himself ;  bat  each  collector  shall.  In  every  re- 
speetv  be  responsible  both  to  the  United  States  and 
to  individuals,  as  the  case  may  be,  for  all  moneys 
coUeoted,  and  for  every  act  done  or  neglected  to  be 
done  by  any  of  his  deputies  while  acting  as  such. 

Section  12  of  the  act  of  February  8,  1875, 
ch.  36  (18  Stat.  L.,  309),  is  in  nearly  the  same 
words: 

Each  collector  €i  Internal  revenue  shall  be 
aoiborlzed  to  appoint,  by  an  Instrument  in  writing 
under  his  hand,  as  m  my  deputies  as  he  may  think 
proper*  to  be  by  him  compensated  for  their  services; 
to  revoke  any  such  appointment,  giving  such  notice 
thereof  as  the  Commissioner  of  Internal  Revenue 
may  preseribe ;  and  to  require  and  accept  bonds  or 
other  securitl^  from  such  deputy;  and  actions 
upon  sueh  bonds  may  be  brought  In  any  appro- 
priate district  or  circuit  court  of  the  United  States, 
which  courts'^are  hereby  given  Jurisdiction  of  such 
actions  concurrently  with  the  courts  of  the  several 
SUtes.    ♦    ♦    ♦ 

In  section  3145  of  the  Revised  Statutes,  it 
is  provided'  that,  "  there  shall  be  allowed  to 
collectors,  in  full  compensation  for  their 
services,  and  for  those  of  their  depaties,  a 
salary  of  fifteen  hundred  dollars  per  aijnum, 
to  be  paid  quarterly  and,  in  addition  thereto, 
a  commission"  on  the  money  by  them  col- 
lected»  with  certain  farther  allowances  which 
the  Secretary  of  the  Treasury  was  authorized 
to  make  to  the  collectors. 

After  the  passage  of  the  act  of  December 
24,  1872,  ch.  13,  §  1  (17  Stat.  L.,  401),  abolish- 
ing the  office  of  asnessor  and  of  assistant  as*. 


sessor  of  internal  revenue,  and  transferring 
most  of  their  duties  to  the  collectors,  these 
officers  found  their  labors  so  much  increased 
that  many  of  them  were  obliged  to  appoint  an 
additional  number  of  deputies. 

This  proved  to  be  a  heavy  burden  to  many 
collectors,  and,  in  order  to  reimourse  them  to 
some  extent,  more  or  less,  for  their  expenses 
in  employing  deputies  and  also  clerks,  the 
Secretary  of  the  Treasury  adopted  the  practice 
of  granting  to  them  special  allowances  under 
the  provisions  of  a  clause  of  the  law  now  found 
in  section  3145  of  the  Revised  Statutes,  which 
is  as  follows : 

The  Secretary  of  the  Treasury  may  make  such 
further  allowances  (to  collectors),  from  time  to  time, 
as  may  be  reasonable,  In  cases  where  by  reason  of 
tlie  territorial  extent  of  the  district,  or  the  amount 
of  internal  taxes  collected,  or  other  circumstances, 
it  may  seem  Just  to  make  such  allowances. 

Before  the  commencement  of  each  fiscal 
year,  the  Secretary,  at  the  request  of  the  col- 
lector, determined  the  extent  of  such  special 
allowances  to  him,  stating  the  amount  which 
woald  be  granted  for  a  specified  number  of 
deputies.  The  collector  was  thus  informed 
what  he  could  rely  upon  in  that  regard.  He 
might  still  appoint,  as  provided  by  law,  as 
many  deputies  as  he  might  think  proper,  but 
whether  he  appointed  more  or  less,  his  special 
allowance  on  account  of  them  was  limited  to 
the  number  specified  by  the  Secretary. 

The  Treasury  Department  had  no  accounts 
with  deputy  collectors.  They  were  paid  as 
before  as  expressly  required  by  statute,  by 
the  collectors  who  appointed  them. 

There  was,  therefore,  no  privity  of  contract 
between  the  United  States  and  the  deputy 
collectors  for  the  payment  of  their  salaries. 
The  fact  that  the  Secretary  of  the  Treasury 
made  an  allowance  to  collectors  on  account 
of  the  employment  of  deputies  did  not  change 
the  relation  of  the  parties  as  fixed  by  statute, 
nor  creat^ny  privity  of  contract  on  the  part 
of  defendants  with  the  collector's  employees. 

In  that  respect  the  case  is  very  much  like 
that  of  DriscoU  v.  The  United  States  (13  C. 
CI.  R.,  15,  and  96  U.  S.,  421).  A  contractor 
had  made  an  agreement  with  the  United 
States  to  furnish  all  the  labor  for  the  erection 
of  a  certain  building.  He  was  to  pay  the 
wages  of  the  laborers,  and  was  to  be  repaid 
the  amount  with  15  per  cent,  added  for  his 
services.  The  government  employed  a  super- 
intendent and  clerk.  The  clerk  entered  the 
name  of  every  workman  in  a  book  kept  by 
him,  and  no  laborer  was  employed  who  was 
not  approved  by  the  superintendent.  The 
contractor  gave  the  men  to  understand  that 
he  would  pay  them  whatever  wages  the  super- 
intendent   would    allow.     The    government 
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clerk  made  out  the  pay-roll  at  the  end  of  each 
month,  had  the  men  sign  it,  and  it  was  then 
sent  to  the  Treasary  Department  by  the  con- 
tractor, and  he  was  paid  the  full  amount  with 
15  per  cent  added  for  his  services.  This 
court  held  that  no  privity  of  contract  was 
created  by  those  transactions  between  the 
United  States  and  the  laborers,  and  that  the 
legal  claims  of  the  workmen  for  their  wages 
were  wholly  against  the  contractor.  Our 
opinion  was  sustained  by  the  Supreme  Court 
on  appeal ;  and  the  pro  forma  Judgment  which 
was  entered  for  the  claimant  contrary  to  the 
views  of  the  court  on  the  merits,  in  order  that 
the  case  might  be  taken  to  the  tribunal  of 
last  resort,  was  reversed.  That  case  cannot 
be  distinguished  from  this  in  principle  on  the 
question  of  privity  of  contract,  and  is  conclu- 
sive against  the  present  claimant  on  his  claim 
for  siSiry  as  deputy  collector. 

By  the  act  of  March  1,  1879,  ch.  125,  §  2 
(20  Stat.  L.,  329),  the  law  and  the  practice  of 
the  Treasury  Department  in  relation  to  the 
payment  of  the  salaries  of  deputy  collectors 
have  been  changed ;  but  that  does  not  aflTect 
the  claimant's  case  which  arose  before  the 
passage  of  that  act. 

There  is  one  case  in  which  a  deputy  col- 
lector of  internal  revenue  may  maintain  an 
action  against  the  United  States.  When  h^ 
performs  under  authority  of  law,  the  duties  of 
collector  in  consequence  of  a  vacancy  in  thd 
office,  he  is  entitled  to  receive  the  salary  and 
commissions  allowed  by  law  to  such  collector, 
or  the  allowance  in  lieu  of  said  salary  and 
commission^.  It  is  expressly  so  provided  by 
section  5150  of  the  Revised  Statutes.  It  was 
under  that  section  that  the  claimant  recovered 
judgment  in  his  favor  in  Farden*s  case,  (13  0. 
CI.  R.,  847,  affirmed  on  appeal  99  U.  S.  R., 
10).    But  that  is  not  this  case. 

The  claimant  in  his  petition  seeks  to  re- 
cover the  farther  sum  of  $25  f<^  five,  days 
services  in  April,  1875,  as  an  assistant  of  the 
collector  in  ihdking  sutveys  of  distilleries, 
duly  designated  for  that  setiMce  by  the  Com- 
missioner of  Internal  Revenue,  lit  a  per  diem 
compensation  of  $5  a  day.  This  was  done 
under  authority  of  the  statute,  and  the  claim- 
ant is  entitled  to  recover  for  the  amount  al- 
lowed to  him  by  the  commissioner  (Rev.  Stats., 
^264,  and  now  act  of  March  1,  1879,  ch.  125, 
^  5,  20  Stat.  L.,  334).  No  defense  is  set  up 
to  this  claim. 

The  judgment  of  the  court  is  that  the 
claimant  recover  the  sum  of  |25  for  his 
services  as  assistant  to  the  collector  in  the 
survey  of  distilleries;  and  that,  as  to  his 
claim  of  $990  for  salary  as  a  deputy  collector, 
his  petition  be  dismissed, 


Syllabi  of  Cases  and  GoiipilatieB  of  AathoritioB 
Cited. 

Ifail^BAl  BitBlu.    lf«^lff«Beo.    Praetieo. 

N.  F.  Court  of  Appeah, 
Pattison,  respt.,  v.  The  Syracuse  National 
Bank,  applt. 

National  banks  have  power  to  receive  special  dv- 
|)0sit8  i^ratuitou.^ly  or  otherwise,  and  when  re- 
ceived f^ratuitopsly  they  are  liable  for  their  loss 
by  groe8  neglii^ence. 

In  an  action  for  con  version  of  bonds  deposited  wHIi 
a  bank  for  safe  keeping,  the  teller  test!fled  that 
the  cashier  told  him  they  had  better  not  lakt*  any 
more  packages  for  safe  keeping,  but  he  did  not 
consider  It  a  positive  Instrnctlon,  but  only  an  ex- 
pression of  opinion  ;  that  he  told  plalnttflT  that 
his  package  would  be  at  his  own  risk.  This  was 
contradicted  by  plaintiff.  The  court  submitted 
to  thejury  tlic  question  whether  the  teller  was 
authorized  to  receive  such  deposits,  whether  he 
did  so  for  the  baii)c  or  IndlviduHlIy,  and  whether 
he  told  plaintiff  It  would  be  at  his  own  risk.  Beldi 
no  error. 

The  evidence  showed  that  the  theft  of  the  bonds 
must  have  been  In  the  daytime ;  that  they  were  • 
kept  In  a  saf**  accessible  from  the  street,  and  not 
always  In  view  of  the  emplovees  of  the  bank  and 
that  sometimes  the  door  of  the  safe  was  left  open . 
The  question  whether  the  theft  was  suffered 
through  gi08<«  negll|i:enee  of  the  bank  In  tlie  care 
of  the  bonds  was  submitted  to  the  Jury.  Hdd^ 
no  error.        *        •        ♦ 

Held,  that  the  jury  oould  have  fbund  that 
the  theft  was  committed  by  some  person  en- 
tering from  the  street  who,  finding  the  safe 
door  open,  abstracted  plaintiff's  bonds  with- 
out being  observed,  and  that  leaving  the  prop- 
erty thus  exposed  was  gross  negligence. 

Also  held,  that  the  fitct  that  property  of  the 
bank  was  stolen  at  the  same  time  from  the 
same  place  was  not  conclusive  against  the 
allegation  of  gross  n^ligence.  2  Ad  ^  Ell., 
256 ;  28  Ohio  St.,  388 ;  3  Mason,  132 ;  1  Stark. 
N.  P.,  237.        ♦♦        ♦ 

By  habitually  receiving,  through  its  cashier^ 
special  deposits  to  be  kept  gratuitously  for 
mere  accommodation,,  a  national  bank  will  in* 
cur  liability  for  gross  negligence  in  respect  to 
any  such  deposits  received  in  the  usual  way. 
17  Mass.,  479 ;  62  Penn.  St.,  47 ;  79  Id.,  106 ; 
26  Iowa,  562 ;  99  Mass..  605 ;  L.  R.,  2  P.  C, 
317;  88  Ga.,  369. 

Lloyd  V.  West  Branch  Bank,  15  Penn.  St, 
172;  Scott  V.  Nat.  Bk.  Chester  Valley,  72 
Penn.  St.,  471 ;  distinguished  and  etplained. 

Willey  V.  First  National  Bk.,  47  Vt.,  546 ; 
50  Id.,  389  ;  First  Nat.  Bk.  v.  Ocean  Nat.  Bk., 
60  N.  Y.,  278  ;  distinguished  and  disapproved. 


Stat^Ue  of  frauds  :  Parol  gift  of  land ;  «e- 
diiction  and  subsequent  cohabitation — In  the 
absence  of  such  part  perfbrmance  as  takes  the 
case  out  of  the  operation  of  the  kftatnte  of 
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fraud  and  of  such  valuable  improvements  as 
cannot  be  easily  compensated,  seduction  and 
cohabitation  will  not  support  a  parol  title  to 
land. 

The  plaintiff  must  show  title  out  of  the 
commonwealth  to  entitle  him  to  recover,  for 
the  defendant  was  not  an  intruder  but  was  put 
iu  possession  by  the  plaintiff.  Seduction  and 
past  cohabitation  of  over  twenty  years  and 
birth  of  children  is  a  good  consideration  to 
support  a  parol  title  to  real  estate.  Gisaf  v. 
Naval,  31  8m.,  355  ;  Wyant  v.  Lesher,  11  Har- 
ris, 338;  Lestapies  v.  Ingraham,  5  Barr,  71. 

It  would  be  grossly  unjust  to  rescind  this 
contract,  for  the  defendant  could  not  be  com- 
pensated for  the  irreparable  injury  done  her. 
Moore  v.  SmalU  7  Harris,  461. 

The  improvements,  though  inconsiderable, 
are  still  sufficient  to  take  the  case  out  of  the 
statute  of  frauds.  If  the  plaintiff  succeeds 
here,  the  defendant  upon  dispossession  will  be 
too  poor  to  maintain  an  action  over  indam^es. 

The  defendant  cannot  take  a  writ  of  error 
for  a  refbsal  to  order  a  non-suit.  Pownall  v. 
Steele,  2  Sm.,  446 ;  Bavington  v.  R.  R.  Co., 
10  Casey,  858. 

Possession  in  pursuance  of  a  gift  was  not 
proved,  nor  was  it  shown  that  the  defendant 
had  made  such  improvements  as  would  make 
it  inequitable  to  void  the  ^ft.  Sower* s  Admr. 
V.  Weaver,  3  Nor.,  262 ;  Hart  &  Parshall  v. 
Carroll,  3  Weekly  Notes,  376;  McElhiny  v. 
Hope,  4  Id.,  549. 

Damages  would  have  compensated  the  de- 
fendant in  this  case. 

To  vest  title  in  purSnance  of  a  parol  gift 
there  must  be  exclusive  and  continuous  pos- 
session.    Toe  V.  Toe,  3  Grant,  74. 

The  defendant's  claim  to  parol  title  falls 
because  she  failed  to  show  a  valuable  consid- 
eration, possession  in  pursuance  of  a  gift,  ex- 
clusive possession  and  valuable  improvements. 
Moore  v.  Small,  7  Harris,  471.  [Dankel  v. 
Balliet.    Penna.] 

Where  the  administrator  litigates  a  claim 
of  the  estate  in  good  faith  and  fails,  he  is  not 
liable  for  costs  de  bonus  propriis,  Musser  v. 
Gk)od.  11  S.  &  R.,  247 ;  Callender  v.  Ina.  Co., 
28  Pa.  St.,  471 ;  Purnis  v.  Ewing,  3  Clark,  426 ; 
Treentorf  v.  Treentorf,  2  Rawle,  180 ;  Pen- 
rose  V.  Pawling,  8  W.  &  S.,  379;  Show  v. 
Conway,  7  Barr,  136 ;  Ewing  v.  Fumess,  1 
Harris,  581.  [Winpenny  v.  Winpenny.  Crim- 
inal  Pleas.    Phila.] 

Patent  cases,  opinions  of  experts  as  to 
whether  two  mechanical  structures  are  identi- 
cal in  principle,  are  admissible  and  competent. 
TiWotson  V.  Ramsey  (Vt.  8.  C.) 


NOTBS  OF  BECE  A  DECISIONS. 

1.  Assignments  for  benefit  of  creditors:  In- 
solvent law ;  bankrupt  law, — An  insolvent  law 
which  authorizes  an  assignment  for  the  bene- 
fit of  creditors,  so  far  as  it  distributes  the 
property  of  the  debtor  equally  amongst  his 
creditors,  is  not  in  conflict  with  the  bankrupt 
law. 

2.  Insolvent  law :  Discharge  of  debtor ;  bank- 
rupt law. — A  provision  in  an  insolvent  law 
which  discharges  the  debtor  from  his  debts, 
will  not  render  the  whole  act  void  as  in  con- 
flict with  the  bankrupt  law. 

3.  Assignment  for  benefit  of  creditors:  Bank- 
rupt law, — A  right  to  make  an  assignment  for 
the  benefit  of  creditors  exists  independent  of 
any  statute,  and  is  not  controlled  by  the  bank- 
rupt law.  [Boese  v.  Locke.  N.  Y.  Ct.  of 
Appls.    1880.] 

Railroad :  Season  tickets ;  different  price 
charged;  stattUory  requirements, — A  railroad 
company  charged  A,  a  student,  for  a  season 
ticket  between  certain  stations  a  reasonable 
price,  and  then  sold  to  B,  C  and  D,  also  stu- 
dents, season  tickets,  between  the  same  sta- 
tions, for  half  the  price  charged  A,  for  special 
reasons  which  did  not  appear.  A  statute  re- 
quired every  railroad  to  give  to  all  persons  * 
*  *  reasonable  and  equal  terms,  and  provided 
that  rcdnced  rates  for  a  specific  distance  might 
be  charged.  Held,  that  as  the  price  charged 
A  was  not  unreasonable,  that  the  company 
charged  B,  C  and  D  but  half  that  price,  for 
special  reasons,  was  not  a  violation  of  the 
statute,  and  that  A  had  no  cause  of  action. 
[Spofibrd  V.  Boston  &  Maine  R.  R.  Co.  Sup. 
Jud.  Ct  of  Mass.     Feb.  27,  1880.1 

1.  Contracts:  By  letters;  construction, — 
Where  the  plaintiflf  wrote  defendant  offering 
to  sell  defendant's  goods  on  certain  terms  and 
conditions  and  defendant  replied,  refusing  a 
portion  of  plaintiffs  terms  and  making  a 
proposition  modifying  certain  particulars, 
upon  which  proposition  plaintiff  acted :  Held, 
that  the  two  letters  are  to  be  read  together, 
and  the  defendant's  letter  was  an  implied  as- 
sent to  the  terms  proposed  by  plaintiff,  except 
as  they  were  modified  by  defendant. 

2.  Ibid:  For  commissions;  future  sales, — 
Where  the  defendant  agreed  to  pay  commis* 
sion  on  sales  by  the  plaintiff,  and  also  on  all 
trade  made  by  him,  the  plaintiff  may  recover 
commissions  for  all  sales  of  the  defendant 
when  they  were  due  to  the  plaintiffs  influence, 
and  plaintiff  commits  no  breach  of  the  agree- 
ment in  selling  like  goods  of  other  persons. 
[Norton  v.  the  American  Ring  Co ,  U.  S.  Cir. 
Court,  Southern  District  of  New  York.,  April 
7,  1880.] 
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Partnership :  Am)U7U%ng, — ^Where  three 
parties  enter  into  an  agreement,  and  intrust 
the  investment  and  management  of  a  certain 
sum  fh)m  a  common  fund  in  an  enterprise  to 
one  of  them,  with  a  stipulation  that  they  shall 
share  equally  in  the  profits  after  deducting 
the  amount  of  theinvestment»  such  agreement 
constitutes  a  co-partnership,  and  an  ac- 
counting may  be  had. 

Idem:  Stale  dema^ids ;  equity;  laches, — De- 
lay in  demanding  a  partnership  accounting, 
to  constitute  lad^,  must  have  occurred  sub- 
sequent to  the  dissolution  of  the  co-partner- 
ship, and  for  so  long  a  period  as  to  make  the 
claim  stale.  fW.  C.  Harris  and  G.  L.  Jacoby, 
appellants  v.  Marie  Hillegass,  respt.  Appeal 
from  the  Third  Dist.  Ct.,  county  of  Alameda. 
Sup.  Ct.  of  California.] 

Conversion:  Execution, — Where  a  sheriff 
levied  upon  exempt  property,  and  the  defend- 
ant in  the  execution  consented  to  the  levy. 
Was  present  at  the  sale  by  the  sheriff  and  did 
not  forbid  the  same,  he  cannot  thereafter  set 
up  the  exemption  in  an  action  against  the 
sheriff  to  recover  the  value  of  the  property 
levied  on. 

Under  such  circumstances,  it  is  the  duty  of 
the  sheriff  to  levy  upon  exempt  property,  and 
he  would  be  liable  to  the  plaintiff  in  the  exe- 
cution if  he  did  not  levy.  [Turner  respt.,  v. 
Borthwick,  applt.  Decided  Jan.  ,1880.  N. 
Y.  Sup.  Ct.    Gen.  Term.    Third  Dept.] 

Foreclosure:  Referee, — ^A  referee,  appointed 
to  ascertain  the  amount  due  claimants  upon 
surplus  moneys  in  foreclosure,  has  power  to 
hear  and  determine  any  question  tending  to 
show  the  equities  of  the  claimants.  Accord- 
ingly held,  that  he  can  examine  the  question 
whether  a  clause  in  a  mortgage,  reserving  a 
life  estate  to  the  mortgagor,  was  not,  in  fact, 
a  clerical  error  and  not  binding  upon  the 
mortgagee  (claimant.)  [Tator  v.  Adams  et 
al.  N.  Y.  Sup.  Ct.  Gen^  Term.  Third 
Dept.    Decided  January,  1880.] 

Jwrisdu^ion :  Federal  and  State  courts ;  in' 
selvency ;  jurisdiction  over  res, — Where  a  State 
court,  in  proceedings  to  wind  up  an  insolvent 
corporation,  first  obtains  jurisdiction  over  the 
res  or  assets  of  the  corporation,  the  federal 
courts  will  not  interfere  with  the  Jurisdiction 
and  proceedings  of  the  State  court  in  admin- 
istering such  assets ;  and,  mutatis  mutandis^ 
a  like  rule  prevails  where  the  federal  court 
first  obtains  jurisdiction  over  the  property  or 
assets  of  a  defendant.  [Levi  v.  Columbia 
Life  Ins.  Co.  U.  S.  Cir.  Ct..  D,  Mo.  Nov., 
1879.] 


Mmemmt 

Evidence :  Entries  in  daybook  of  deceasea 
partner, — To  prove  that  certain  shares  had 
been  bought  on  the  stock  exchange,  the  plain- 
tiff offered  the  daybook  of  a  deceased  bn^er, 
whose  handwriting  he  proved.  The  entry  was 
of  a  transaction  which  might,  according  to 
the  turn  of  the  market,  be  to  the  broker*s  ad- 
vantage. Held,  that  the  daybook  could  not 
be  admitted.  The  entry  is  not  against  inter- 
est, nor  was  it  shown  to  be  in  performance  of 
a  duty.     [Mussey  v.  Allen,  13  Ch.  D.,  558.] 

Petition  for  an  injunction :  Trade^mark, — 
A  put  up  over  his  shop  the  words,  "  Civil  Ser- 
vice Boot  Supply.'*  In  the  same  street  was 
a  store  of  the  Civil  Service  Supply  Associa- 
tion. At  that  time  the  C.  S.  S.  A.  did  not  sell 
boots ;  but  afterwards  they  established  a  shop 
in  a  neighboring  street,  and  it  was  shown 
that  one  of  their  customers  was  deceived. 
Held,  that  it  could  not  be  restrained.  Semble, 
not  even  if,  when  he  puts  out  his  sign*  the  C. 
S.  S.  A.  had  a  boot  shop  already  established, 
unless  it  were  in  the  same  street.  The  custo- 
mer was  deceived  through  her  own  fault. 
[Civil  Service  Supply  Association  v.  Deim, 
1»  Ch.  D.,  512.] 

Freight:  Unpaid  vendor's  lien, — Plaintiff 
owned  the  bark  K.,  which  was  loaded  with  a 
cargo  of  wheat  on*  the  ship*s  account.  The 
bill  of  lading  excepted  the  perils  of  the  seas. 
Plaintiff  sold  the  cargo  afloat,  upon  the  terms 
that  freight  should  l^  paid  at  60s.  per  ton. 
The  cargo  passed  to  the  defendaht  upon  the 
same  terms.  In  consequence  of  the  excepted 
perils,  the  cargo  was  short,  and  defendant 
claimed  to  deduct  from  the  sum  due  for 
freight  £193,  on  account  of  short  delivery. 
HeZd,  that  the  plaintiff  was  entitled  to  a  lien, 
if  not  as  ship-owner,  at  least  as  unpaid  ven- 
dor, and  that  the  £193  was  due  to  him. 
[Swan  V.  Barber,  5  Ex.  D..  130.] 

Corporation:  Forged  transfer  of  stock;  e»- 
toppeL — ^A  was  the  owner  of  stock  in  the  de- 
fendant company  ;  his  clerk  forged  a  transfer 
to  C,  who  was  the  nominee  of  B,  the  latter 
being  the  real  buyer.  The  forged  transfer 
was  presented  to  the  company,  wIm)  registered 
it,  and  issued  certificates  to  D,  who  held  them 
as  security  for  advances  subsequently  made 
by  D  to  B.  B  acted  in  good  faith,  and  C  was 
a  mere  trustee  for  B.  D's  advances  being  re- 
paid, and  the  company  having  discovered  the 
forgery,  B,  in  the  name  of  D,  claimed  the 
value  of  the  stock  by  estoppel.  Heldy  that 
although  snch  estoppel  existed  in  favor  of  D 
until  the  advances  were  repaid,  there  was  no 
estoppel  in  favor  of  B.  [Limm  v.  Anglo- 
American  Telegraph  Con  5  Q.  B.  Dt,  188.J 
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A  case  has  jast  been  tried  in  the  English 
divorce  court  which  involved  the  validity  of 
an  American  decree  of  divorce.  The  facts 
were  these :  A  man  named  Briggs  married  in 
1862,  in  Birmingham,  both  he  and  his  wife 
being  British  subjects.  The  marriage  was  a 
happ3'  one,  but  Briggs  was  not  successful  in 
business,  and  in  1868  escaped  to  this  country 
to  avoid  his  creditors.  He  first  settled  in 
Cleveland,  but  became  alarmed  at  seeing  one 
of  his  creditors  in  that  city,  and  again  fled 
westward,  and  took  up  his  abode  in  Kansas. 
Up  to  this  time,  and  even  afterwards,  he  had 
no  thought  of  a  permanent  separation  from 
his  wife.  He  wrote  to  her  both  from  Cleve- 
land and  from  Kansas,  asking  her  to  follow 
him  and  to  bring  some  money  he  had  left  with 
her.  If  she  would  do  so,  he  assured  her  he 
could  soon  become  a  rich  man,  and  then  they 
could  return  to  England  and  live  out  their  de- 
clining days  in  peace  and  plenty.  This  was 
contained  in  a  letter  dated  in  June,  1872,  and 
he  wrote  to  her  several  times  afterwards.  Mrs. 
Briggs,  however,  refused  to  follow  him.  In 
March,  187S,  only  a  few  month  after,  he  filed 
a  petition  in  a  Kansas  court  praying  for  a  di- 
vorce on  the  ground  of  desertion,  and  obtained 
a  decree.  The  only  evidence  ^f  notice  to  the 
wife  was  the  oath  of  the  husband  that  he  had 
mailed  to  her  a  notice  of  the  petition,  and  the 
publication  of  the  notice  in  a  Kansas  news- 
paper. As  a  matter  of  fact,  she  never  heard 
of  the  l^al  proceedings  until  she  learned  that 
a  <livorce  had  been  granted.  Briggs  had  found 
another  partner,  and  had  married  her  in  Sep- 
tember, 1873.  Mrs.  Briggs  sued  for  a  divorce 
in  the  English  court  on  the  ground  of  her  hus- 
band's desertion,  bigamy  and  adultery. 

From  an  American  point  of  view,  the  Kan- 
sas divorce  was  a  specimen  of  the  worst  class 
of  such  legal  separations.  No  pains  at  all 
were  taken  to  allow  the  other  party  to  be 
heard.  Since  the  husband  knew  his  wife's 
address,  the  least  the  court  could  properly 
have  done  was  to  make  sure  that  notice  of  the 
pendency  of  the  suit  should  be  served  on  her. 
This  was  not  done.  On  the  contrary,  the  court 
was  satisfied  with  a  declaration  by  the  party 
interested  in  her  not  hearing  of  the  affair,  that 
he  had  notified  her,  and  with  the  absurdity  of 
publishing  a  notice  in  a  Kansas  paper,  which 
nobody  who  lives  ten  miles  fh>m  the  ofl9oe 
ever  sees.  Desertion  is  recognized  as  a  just 
cause  for  divorce  in  most  of  the  States ;  in 
England  it  is  not.  But  desertion  could  not 
be  truly  charged.  Briggs  had  deserted  his 
wife.  When  he  had  established  a  new  domi- 
cile he  asked  her  to  come,  but  did  not  pro- 
vide her  with  the  means  to  do  so.    The  whole 


proceeding  was  a  wrong  upon  a  defenseless 
woman,  who  was  purposely  kept  in  ignorance 
of  what  was  going  on. 

As  might  have  been  expected,  the  president 
of  the  divorce  division  of  the  English  high 
court  of  justice  treated  the  American  decree 
as  void,  and  gave  Mrs.  Briggs  a  divorce  in 
accordance  with  her  petition.  The  court  held 
that  Briggs  had  not  acquired  a  domicile  in 
Kansas,  his  letters  showing  that  he  went  there 
involuntarily  and  with  a  purpose  to  return. 
Consequently,  being  -still  a  British  subject, 
temporarily  residing  abroad,  he  had  not  freed 
himself  from  the  English  law.  His  marriage 
was  still  an  English  marri^e  and  only  to  be 
dissolved,  according  to  the  British  law,  on 
grounds  which  would  render  it -liable  to  be  dis- 
solved in  England.  Desertion  not  being  such 
ground,  the  Kansas  divorce  was  void.  The 
court  expressly  declined  to  pronounce  an 
opinion  upon  the  disputed  point  whether  or 
not  a  man's  domicile  is  that  of  his  wife,  so  as 
to  compel  her  to  become  subject  to  the  juris- 
diction of  any  country  to  which  he  may  see 
fit  to  go.  The  reasons  assigned  were  sufficient 
without  going  into  that. — ^Chicago  Legal 
News. 


The  studied  harshness  and  cruelty  of  the 
Chinese  penal  code  is  proverbial,  and  if  the 
following  extract  is  authentic  it  is  not  sur- 
prising that  the  maltreated  Chinese  immi- 
grant makes  no  effort  to  obtain  the  rights  of 
American  citizenship :  '*  All  persons  renounc- 
ing their  country  and  allegiance  or  devising 
the  means  thereof  shall  be  beheaded,  and  in 
the  punishment  of  this  ofifence  no  distinction 
shall  be  made  between  principal  and  acces- 
sories. The  property  of  all  such  criminals 
shall  be  confiscated,  and  their  wives  and  chil- 
dren distributed  as  slaves  to  the  great  officerd' 
of  State.  The  parents,  grandparents,  brothers 
and  grandchildren  of  such  criminals,  whether 
habitually  living  with  them  under  the  same 
roof  or  not,  shidl-  be  perpetually  banished  to 
the  distance  of  2,000  leagues.  AH  those  who 
purposely  conceal  or  connive  at  this  crime 
shall  be  strangled.  Those  who  inform  against 
criminals  of  this  class  shall  be  rewarded  with 
the  whole  of  their  property.  If  the  crime  is 
contrived  but  not  executed,  the  principals  are 
to  be  strangled,  and  the  accessories  punished 
with  blows  and  banishment."  Thus,  while  he 
is  sojourning,  in  foreign  lands,  his  relatives 
are  hostages  for  his  continuing  loyal  to  the 
paternal  government. 

A  SABBATH  day's  journey  in  the  Bible  is  18 
yards  less  than  two-thirds  of  a  mile. 
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Sar¥«j  •rMlBlnirClAlins. 

1.  Wlu*n  a  certnin  claim  Iiea  been  surveyed  aa  the 
bt»l8  for  patent,  and  a  party  applies  for  the  sur- 
rey of  tlie  same  dahn^  l»e  niU8t  fnrnl-li  a  certifi- 
cate of  the  register  of  the  local  office  that  ftp- 
plication  for  patent,  based  on  tlie  prwr  survey  Is 
not  pending. 

2.  When  the  subsequent  survey  applied  for  repr  - 
aents  mere  conflict  with  prior  survey  and  not  con- 
flict  in  claim,  tliere  is  no  obstacle  to  the  approval 
thereof,  and  the  claimant  under  the  prior  survey 
must  protect  himself  by  fillnjf  an  adverse  claim. 

S.  Questions  of  |>o8session  must  be  settled  In  the 
courts  and  not  by  the  surveyor  general. 

Department  of  the  Interiob, 

General  Land  Office, 
Washington,  June  17,  1880. 
Frederick  Saloman, 

U.  S.  Surveyor  General, 
Scut  Lake  CUy,  Utah. 

Sir  :  Yoor  letter  of  the  25th  of  March, 
transmitting  to  this  office  the  notices  of  loca- 
tion, field  notes  and  plats  of  the  surveys  of 
the  Orient,  Occident,  Union  Tunnel  No.  1  and 
Union  Tunnel  No.  2  Lodes,  and  the  accom- 
panying papers  of  the  protest  of  M.  Shaug- 
nessy  against  the  approval  of  said  surveys,  is 
at  hand  and  has  been  considered.  The  facts 
in  the  case  are  briefly  as  follows  :  In  running  a 
tunnel  four  lodes  have  been  discovered,  these 
have  been  located,  recorded  and  surveyed  ac- 
cording to  the  laws  and  regulations  governing 
such  cases.  But  it  appears  that  all  of  the 
surface  ground  claimed  under  said  locations, 
i«  held  under  prior  locations,  made  previous 
to  the  commencement  of  the  tunnel,  except  a 
portion  of  the  surface  belonging  to  the  Orient 
Lode. 

An  examination  of  each  of  the  cases  referred 
to  shows,  that  the  notices  of  location  have 
been  properly  made  and  recorded.    ^ 

The  snr>'eys  have  each  been  made  in  ac- 
cordance with  the  law,  and  the  rules  and  reg- 
ulations of  this  office,  and  over  the  identical 
ground  called  for  in  the  notices  of  location. 
The  question  thus  presented  is  one  which  re- 
lates solely  to  the  duty  of  the  Surveyor  Gen- 
eral in  cases  of  conflicting  surveys. 

This  question  is  not  a  new  one,  but  has  been 
repeatedly  presented,  and  the  instructions  of 
this  office  of  date  Nov.  5th,  1874,  (Land  Owner 
Vol.  1,  page  185),  April  20th,  1877,  (Land 
Owner,  Vol.  5,  page  55),  have  become  the  es- 
tablished rule,  and  govern  in  all  such  eases. 

These  instructions  of  April  20th,  1877,  ap- 
ply to  cases  where  application  is  made  for  the 


survey  of  a  mine  of  which  a  survey  has  already 
been  made.  The  above  instructions  to  the 
Surveyor  General  are  as  follows  : 

"An  application  for  patent  withdraws  the 
lands  therein  described  from  subsequent  ap- 
plication, until  the  first  application  is  with- 
drawn or  rejected.  But  a  survey  unless  fol- 
lowed by  an  application,  does  not  withdraw 
the  premises  therein  described,  from  survey 
or  entry  by  any  qualified  party  who  shows 
compliance  with  the  terms  of  the  act.  To  hold 
that  a  survey  under  the  mining  act  withdraws 
I  he  land  embraced  thereby  from  sale  or  sab- 
sequent  survej^  would  be  to  place  it  within  the 
power  of  any  party  who  might  secure  a  sur- 
vey to  a  given  claim,  to  prevent  the  govern- 
ment from  disposing  of  its  title  to  that  portion 
of  the  public  domain.  Where  a  party  desires 
a  survey  of  a  tract  already  surveyed,  you  will 
require  him  to  file  with  you  a  certificate  from 
the  register  of  the  local  land  office,  that  there 
is  no  application  for  patent  pending  under- 
such  prior  survey." 

"  The  field  notes  of  the  subsequent  survey 
should  show  that  they  embrace  the  same 
premises  as  those  described  by  such  prior  sur- 
vey, giving  the  number  and  name  of  the  claim- 
ants under  such  prior  survey." 

"If  conflicts  exist  they  should  be  shown  in  ac- 
cordance with  instructions  in  ray  letter  of 
Nov.  5th,  1874." 

In  said  letter  of  Nov.  5th,  1874,  the  Survey- 
or General  was  instructed  that  a  survey  may 
receive  the  approval  of  the  Surveyor  General 
at  any  time,  when  no  application  for  patent 
is  pending  for  the  same  mine^  if  it  is  tbnnd 
upon  examination  to  be  correct,  and  made 
in  accordance  with  law.     ****** 

"The  approving  of  a  survey  of  a  mining 
claim  by  the  Surveyor  General,  is  merely  an 
indorsement  thereon  over  his  own  signature, 
that  the  survey  is  correct  and  that  it  has  been 
made  in  accordance  with  law  and  instructions." 
*  *  *  ♦The  Sun  eyor  General  has  no  juris- 
diction in  the  matter  of  deciding  the  respective 
rights  of  parties  in  cases  of  conflicting  claims, 
each  applicant  for  a  survey  under  the  mining 
act  is  entitled  to  a  survey  of  tlie  entire  mining 
claim  as  located,  if  held  by  him  in  accordance 
with  the  local  laws  and  Congressional  en- 
actments." 

•*  If  in  running  the  exterior  boundaries  of  a 
claim  it  is  found  that  two  surveys  conflict,  the 
plats  and  field  notes  should  show  the  extent 
of  the  conflict,  giving  the  area  embraced  in  both 
surveys,  and  also  the  distances  from  the  es- 
tablished corners,  at  which  the  exterior 
boundaries  of  the  respective  surveys  intersect 
each  other." 

In  your  letter  you  refer  to  the  above  quoted 
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instructions,  and  ask  for  further  directions, 
and  say :  "If  under  these  instructions  an  ap- 
plication for  patent  withdraws  that  mining 
daim  from  market,  pending  the  final  disposi- 
tion of  the  case,  it  certainly  withdraws  every 
part  of  that  claim  from  market,  and  conse- 
quently no  conflicting  subsequent  survey 
should  receive  the  approval  of  the  Surveyor 
General  under  the  same  instructions.  This 
is  a  logical  conclusion."  You  have  evidently 
misapprehended  the  meaning  of  my  instruc- 
tions, and  your  mistake  lies  in  the  fact  that 
you  seek  to  apply  that  portion  of  the  instruc- 
tions relating  to  a  second  survey  of  the  same 
mine  to  cases  of  conflicting  surveys  of  dif- 
ferent mines. 

You  say  that  the  closing  sentences  of  said 
instructions  seem  to  have  a  different  meaning. 
This  is  a  fact,  for  the  sentences  referred  to 
belong  to  a  decision  concerning  conflicting 
surveys  of  different  claims,  and  not  to  separate 
surveys  of  the  same  claim. 

The  instructions  above  quoted  therefore, 
contemplate  that  when  a  certain  claim  has 
been  surveyed  as  a  basis  for  patent,  and  a 
party  applies  for  a  survey  of  the  same  claim, 
he  shall  be  required  to  pie  with  you  a  certifi- 
cate from  the  register  of  the  local  land  office, 
that  application  for  patent,  based  upon  such 
prior  survey,  is  not  pending.  This  is  to  prevent 
error  and  confusion. 

'  But  where  the  subsequent  surveys  applied 
for  represent  mere  conflicts  with  prior  surveys, 
there  is  no  identity  of  claim,  and  no  confusion 
in  your  office  or  elsewhere. 

If  application  for  patent  upon  the  prior  sur- 
vey has  not  been  made  to  the  register  and 
receiver,  there  is  no  obstacle  to  the  applica- 
tion for  patent  by  th^  owner  of  the  subsequent 
survey,  and  in  that  event  the  party  who  rep- 
resents the  first  survey, *must  protect  himself 
by  filing  an  adverse  claim  and  suit  in  court. 
He  loses  his  affirmative  position  as  applicant 
by  his  ovfti  neglect.  In  any  event,  questions 
of  possessory  right  must  be  settled  in  court 
and  not  by  the  Surveyor  General. 

If  no  adzerse  claim  is  filed  and  no  suit  com- 
menced, then  this  office  will  pass  upon  the 
validity  of  the  case. 

The  mines  in  question  are  not  the  same  lo- 
cations as  the  protestants,  but  are  separate 
and  distinct  locations  of  certain  mines  dis- 
covered and  located  in  conformity  with  the 
law,  (see  Section  2323,  U.  S.  Revised  Statutes). 

The  surveys  of  said  mines  submitted  by 
you  have  been  correctly  made,  the  boundaries 
carefully  defined,  the  conflicts  with  prior  sur- 
veys shown  in  accordance  with  instructions, 
and  every  requirement  seems  to  have  been 


complied  with,  to  this  there  has  been  no  de- 
nial. 

The  law  which  governs  in  eases  of  conflict- 
ing claims  wher^only  a  portion  of  the  surface 
ground  is  in  conflict,  must  necessarily  apply ' 
in  cases  of  this  kind  where  the  entire  surface 
claimed  is  in  conflict. 

You  are  therefore  instructed  to  approve 
said  surveys,  and  interested  parties  must  pro- 
tect their  rights  by  filing  adverse  claims. 
Very  respectfully, 

C.  W.  HOLCOMB, 

•   Acting  Commissioner. 


A  Cleveland  lawyer  defending  a  handsome 
young  lady  chained  with  larceny,  closed  his 
appeal  to  the  jury  thus :  "  Gentlemen  I  you 
may  hang  the  ocean  on  a  grapevine  to  dry, 
lasso  an  avalanche,  pin  a  napkin  to  the  mouth 
of  a  volcano,  skim  the  clouds  f^om  the  sky 
with  a  teaspoon,  throw  salt  on  the  tail  of  our 
noble  American  eagle,  whose  sleepless  eye 
watches  over  the  welfare  of  the  nation  ;  paste 
*  for  rent '  on  the  moon  and  stars ;  but  never 
for  a  moment  delude  yourselves  with  the  idea 
that  this  charming  girl  is  guilty  of  the  charge 
preferred  against  her."  The  jury  acquitted 
her  without  leaving  their  seats. 

>  mm^  • 

A  certain  judge  came  late  to  court, 

'  Twas  in  the  busy  season ; 
The  clerk  inquired  with  some  surprise, 

What  was  his  honor's  reason ; 
Qnoth,  thfe  jurlge,  "last  night  I  did 

Become  a  happy  sire." 
**  No,"  the  clerk  replied,  "  why,  judge, 

He's  but  a  little  crier." 


A  MAN  who  was  bom  on  the  29th!  of  Feb- 
ruary, said  he  was  forty-nine  years  old  but 
had  a  birth-day  only  once  in  four  years.  He 
was  asked  what  he  did  the  other  three  years, 
and  said  he  proved  an  alibi.  He  must  have 
been  the  man  who,  on  being  accosted  by  a 
stranger  who  said,  **  I've  seen  you  before," 
replied,  "No,  I  think  not,  for  I  am  always 
somewhere  else." 


i^h^  ({ourta. 


eCHEBAIi  TERM. 

JUNB  14,  1880. 
Wuhlngton  &  Georgetown  R.  B.  Oo.  v.  The  District  of 
Oolambia.    Judgment  affirmed. 

The  applications  of  William  J.  Parks  and  John  W  Mc- 
CaUam.  siadents,  for  admission  to  the  bar,  were  reftrred 
to  the  committee  on  examination 

JUNC  10.  I88U. 
The  application  of  Loais  R.Thlan,  stadent,  for  admission 
to  the  bar;  was  referred  to  the  commltt«e  on  examination. 

JuNB  17.  1880. 
The  applications  of  John  R.  Randall  and  Frederick  W. 
Swett,  students,  were  referred  to  theoommitteeon  examina* 
Uon. 
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OIRCVIT  COIJRT.-H«w  HhMii  Ai  I^w. 

JUIIB  S,  1860. 

21948.  O.  Potter.  Jr.,  4  Go.  y.  Wm.  J.  Mortach.  Noti>, 
•1.0S4  JO.    Pin  attyt,  T.  H.  N.  McPherson  and  L.  G.  Hlne. 

JuiTB  3. 1880 

11049.  Natli*!  Wilton  t.  Amanda  8.  HMmer.  NotM,  $1,000. 
Plflii  atty,  B.  Zevely. 

11800.  John  OilMon  v.  DeLacy  Kennedy.  Jadgment  of 
Jnstlee  Walter.  $76 

SlOffl .  Wm.  F.  Dixon  4 Bro  t.  Jae.S. Edwards.  Replevin. 
PI  A  attys.Hanna  4  Johneton ;   deft*e  atty,  Job  Barnard 

JUHB  4, 1880. 

81868.  John  W.  Shaw  t.  Oarberry  Hilton.  Note.  $880. 
Plffs  attys,  Hanna  4  Johneton. 

8186S.  George  £.  King  t.  Frederick  Dooglaaa.     Replevin. 

21864.  Geo  S.  Ward,  by  hU  next  friend.  Gee.  O.  Ward  v 
Waeh.  4  Geot.  R.  R.  (Jo.  Damage*.  $10,000.  Plffe  attv». 
Cook  4  Cole.  -•    .  ^    . 

21866.  Charles  Danforth  y.  Henry  P.  Baldwin.    Damage.-. 
$10,008.    PI  A  attys,  Ckwk  and  Oole;   deft's  atty.  H.  H. 
»  Wells,  jr 

21868.  Geo.  W.  SUrr,  jr.,  v.  JohnA.  BaUer.  Note, $272 
Plffs  atty.  O.  F.  Rowe. 

^1867.  Power  4  White  y.  Geo.  W.  McMahon.  Aocoaut. 
$2,088.    PIAatty>.,Kent4Neal. 

21868.  Power  4  White  t.  A.  J.  Keller.  Note.  $184.  PlffW 
attys,  Kent  4  Neal. 

21868.  Power  4  White  y.  J.  A  Hamersley.  Notes,  $18d. 
PIA  attys,  Kent  4  Neal. 

21860.  Power  4  White  y.  George  Stata  Aeeonnt,  $141 :82. 
Pills  attYs.  Kent  4  Neal. 

21881.  John  M.  Riley  y.  John  L.  Miller  etal  Acooant. 
$884.    PilTs  atty,  Joseph  Forrest. 

JUNB  6, 1880. 

S1981  Pike  4  Atkinson  v.  John  R.  Mahoney.  Acooont, 
$814  40.    PlflTs  atty.  I.  G.  Kimball. 

21988.  Jnles  L.  RllTard  y.  John  F.  Cliamberlln.  Aeoonnt 
$8,728.74.    Plib  atty.  M.  F.  Morris. 

21884.  Jerome  B.  Barke  y.  John  M  HolT.  Account,  $72  19. 
Plffs  atty.  J.  W.  4  G.  L.  Douglass. 

JuKB  7, 1880. 

21966.  John  M.  Young  v.  Garberry  S.  Hilton.  Note, 
$288  28.    Plffs  atty,  Edwards  4  Barnard. 

21986.  George  81.  Kengla  y.  John  G.  Stafford.  Appeal. 
Plffs  atty,  Wm.  Jno.  Miller. 

For  Noe.  21967  to  21980  see  page  381. 

JUHB  12, 1880. 
21981.  John  E.  Kendall  y.  Ell.  S.  Blackwood  et  al.    Notes. 
$604.70.    Plffs  aUYS.  R.  Ross  Perry  and  Walte*  S.  Perry. 

21982  John  E.  Kendall  y.  Chas.  T.  Davis.  Aooouni. 
$608.70.    Plffs  attys.  Perry  4  Wilson. 

21983  Liegaro  J.  Walker  v.  M.  Galbroth  Butler.  Notes, 
$716  84.    Plflb  attys.  BImey  4  Bimey. 

21984.  Wheatley  Bros.  v.  Jas.  A.  Hofltananetal.  Notes. 
$310.    PllEi  attys,  Gordon  4  Gordon. 

June  14.  1880. 

21866.  Moses  Sinsheimer  v.  Deslrea  Boully.  Replevin. 
Plffs  atty,  Leon  Tobriner. 

21986  The  Potomac  Terra  Ooua  Company  v.  Jas.  W. 
Moses.    Note,  $176.76.    Plffs  atty,  Ru Hedge  Willson. 

21987  The  Potomac  Terra  Cotta  Company  v.  Edward 
Gorman.    Note,  $168  89.    Plffs  atty,  RuUedge  Willson. 

21988  Jerome  B.  Burke  v  Sarah  E.  Hoff.  Account. 
Pim  attys.  J.  W.  4  G.  L.  Douglass. 

21889.  Pike  4  Atkinson  v.  John  R  Mahomey.  Aeconni 
$814.40.    Plffs  atty.  I.  G.  Kimball. 

21980.  Raphael  H  Manko  v.  Robt  H.  Hunter.  Aceoani, 
$127.80.    PIA  attys,  Ross  4  Dean. 

21991.  S.  Sommerlch  4  Co.  v.  Max  Sickle.  Account, 
$206.48.    Plffs  attys.  Ross  4  Dean. 

21992  Jas.  E.  Dexter  v.  Harriet  Zantsinger.  Account. 
$8.4200.    Plffc  atty,  Thos.  Wilson. 

21993  Jas  Hennesey  v.  Chau.  Spraul.  Damages,  $3,000. 
Pin  atty,  D.  E  Cahilf. 

11994.  New  York  Underwriters  Agency  v.Lincien  J.  Barnes 
Foreign  Jodgt.  $763  14. 

21996.  In  re  Bradley,  infanu  sueing  by  Richard  B.  L  Mac- 
rae, their  guardian  a^id  next  friend,  v.  A.  H.  Herr.  Bond. 
$6,000.    Plffs  attys.  W  D  Dividge  and  R.  Fendall. 

21998.  Josephine  M  Brovm  v.  Harriet  Zantsinger.  Ac* 
count,  $200  16.    Plffs  atty.  Ross  4  Dean. 

Junk  16, 1880. 

21807.  Acker  4  Co.  v.  Jas.  W.  Barker.  Note,  $260.70. 
Plflk  atty,  Gordon  4  Gordon. 

21988.  OtU  Bigelow  v.  Archie  Thompson.  Note,  $400. 
Pin  attys.  Worthington  4  HeaM. 

21999.  The  Ctls.  Nat.  Bank  of  Wash.  City  v.  Nichobu 
Callan.    Notes,  $876.    Plffs  attys,  Worthington  4  Heald. 

22000.  Thomas  £.  Greacen  V.  John  R.  Mahomey.  Account. 
$880.90.    Plffs  atty,  I.  G.  KimbaU. 


22001.  Oopeland  4  HartweU  v.  John  R.  Mahomej.  Ac- 
count, $188.20.    Pin  atty,  I.  G.  KImbalL 

22002.  D.  A.  January  v.  Green  B.  Kaum.  Foreign  Jndgt, 
$1,606.11.    Pin  attys.  Ross  4  Dean. 

.   29008.  Saml.  Friedemann  v.  Henry  King,  Sr.      Account, 
$188.10.    Plffs  attyS^JSdvrsrds  4  Barnard 

220O4.  Alexander  Whyte  v.  Max  Sickle.  Aocoont,  $112.16. 
Plffs  atty.  J.  J.  Darlington. 

22006.  John  C.  Poor  v.  Upton  H.  Ridenour.  Account. 
$113.60.    Plffs  atty,  H.W  Gamett. 

82006.  Saml.  Ceas  v.  Alfred  Green  et  al.  Judgment  of 
Justice  Walter,  $100.    Pin  atty,  D.  O'C.  Callaghan. 

JUMK  10, 18S0. 

22007.  Daniel  Hannan  v.  William  Reed-«t  al.  Ejectment. 
Plffs  attys,  Appleby  4  Edmonston. 

22008.  Jesse  L.  Garrett  v.  Francte  Sullivan.  <Acc*t,  $906 
Plffs  attv,  Wm.  T.  Bailey. 

22009.  Mvld  Li.  Morrison  v.  Charles  S.  Donham.  Note. 
$240.    Pin  attys,  Bimey  4  Bimey  and  W.  F.  Holtzman. 

23010.  Deener,  Cissel  4  Welch  v.  Archie  Thompson.  Ac- 
count, $700.    Pin  att'y.  W.  J.  Miller. 

22011.  Chapln  Brovm,  adm'rof  estate  of  Andrew  Cham- 
bers, v.  Samuel  J.  Randall.  Foreign  Judgment,  $16,941.68. 
Plffs  attys,  Ross  4  Dean 

22012.  S.  C.  Collins  V.  Wm.  J.  Murtagh.  Note.  $6.766.76i 
Plffs  attys,  Gordon  4  Gordon. 

22013.  The  United  States  ex  rel.  Citisens  Bank  of  Iionis- 
lana.  v.  John  J.  Knox.  Biandamas.  Plffs  attys.  Dnrant  4 
Horaor. 

89014.  Francis  Denmead  v.  Catherine  Dents.  Account. 
$1762  88     Plffs  atty,  W.  B.  Webb. 

22016.  Francis  Denmead  v.  Catherine  Dentx.  Rent,  $2A0. 
Plffs  atty,  same. 

22016.  LIngerfleld  4  Lef evre  v.  W.  W .  Hnbbell.  Note  and 
account,  $1038.68.    Plffs  attys.  Ross  4  Dean. 

JUNB  17, 1880. 

22017.  Jacob  Roth  v.  Mathias  Pabst.  Notes.  $023.82.  Plfff 
atty.  F.  T.  Browning. 


IH  BaUITT— H«w  nulla. 

JOHX  4. 1888. 

7804.  Marv  McCanley  v.  James  Ragan.  Commander  K. 
of  St.  P.    For  ah  account.    Com.  sol.,  J.  W  Rogers. 

7306.  Estate  of  Mary  Fltsgerald  et  al.  upon  petitloB  of 
John  Branan.  guardian  of  Mary  Pitxgemld  et  al.  To  ap- 
prove probate  court  proceedings.    Com.  sol.,  H.  W.  Gamett. 

7806.  H.  Clay  Jones  v  IHstrict  of  Columbia.  To  enjoin 
execution  of  order  to  take  possession  of  garbage  wharf  on 
James  Creek  Canal     Com.  sol..  H.  F.  I.eT|hton 

7807.  Jessie  J.  M.  Winter  v.  .rosepli  DeWItt  Winter.  For 
divorce     Com.  sol.«  Charles  S.  Moore 

Junk  6. 1880. 

7808.  Charles  Walter  v.  Peter  F.  Genty.  Creditor's  bill 
Com.  sol..  R.  H.  Laskev. 

7309.  Margaret  iJampbell  v.  Peter  Campbell  For  divorce. 
Com.  sol.,  J  W.  Rodgers 

,  JUKB  7i  1880. 

7810.  Frank  Brovm  v.  B.  U.  Warner  et  al.  Injunction  to 
restrain  sale  of  part  sQuare  809. 

7811.  Owen  Leddy  v.  Jas.  H.  Saville  et  al  Account  and 
injunction.    Com.  sol.,  B.  H.  '^ebb. 

Jdnk  8  lO'^. 
7312.  Jos.  M.  McLain  ekal.  v.  Davis  M.  Bailey  etal.    In- 
junction to  restrain  interference  with  asseU  of  Paving  Co. 
For  Nos.  7813  to  7S17  see  page  382. 

JUK  B  16, 1880. 
7818  JolinT.  MitcheU  v.  Julia  A.  Wilson.     Injnnctkm 
4c.    Com.  sols.,  Kimball  4  Kimball. 

Jimx  16. 1880. 
7819.  Cliapin  Brown,  adm'rof  PeterMcI*achlan,v.  Adam 
C  Tan  Patten  et  al.    For  account.    Com.  sols..  Boss  8 
Dean 

7390.  Sarah  W.  Templeton  v.  J.  C  Arrick  et  al.  To  sell 
real  estate.    Com.  sol.  L.  M  Cuthbert. 

Junk  17. 1886. 
7821.  Freedman's  Savings  and  Trast  Co.  to  Patrick  A. 
Feehan.    To  approve  sale.    Com.  soL,  R.  U.  T.  Leipold 

7829.  David  F.  Robinson  v.  David  L.  Shoemaker.  To  can- 
cel  deed  of  trast.    Com.  sol.,  P.  W.  Jones. 

JUNB  18, 1888. 

7323.  Petition  Alexander  Culver  et  al.  To  approve  Pro- 
bate Court  proceedings.    Com.  sol.,  C.  G.  Lee. 

7324.  Mary  Beyer  v.  Emma  Lindenkohl.  To  substltnte 
trustee.    Com.  sol..  W.  B.  Webb. 


PROBATE  €OITRT~€ox,  J. 

Jimx  18. 1880. 

Estate  of  F.  D.  Stuart ;  order  for  priva^  sale  of  patient 
for  $160. 

Will  of  James  Kelley ;  admitted  to  probate. 

Will  of  Miranda  B.  Smith ;  admitted  to  probate. 

Estate  of  Louis  A.  Fallton  ;  F.  W.  Detweiler  qnalifled  at 
administrator;  bond, $1,000. 
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wm  of  JamM  O.  H*U :  admltUd  to  probate. 

Evtata  of  Loey  F  MellUh ;  Mrs.  Eunice  H.  Fitch  ap- 
pointed Rdmlntetratriz ;  bond.  $ie,oOO;  sbe  was  nUo  ap- 
Ktnted  gnardian  to  tbe  orphan  children  of  Laoy  F.  Mel 
h ;  bond,  $10,000. 

Estate  of  Jamee  H.  Retd;  will  admitted  to  probate,  and 
letters  Issaed  to  John  F.  Doran ;  bond,  $500. 

EsUte  of  Henry  Bochat ;  John  F.  Riley,  appointed  eol- 
lector ;  bond,  $10,000. 

Estate  of  J.  H.  Van  Antwerp ;  John  W.  Ck>rson.  appointed 
admlnlatrator ;  bond*  $400, 

Estate  of  Biary  Reee  Martin ;  will  admitted  to  probate, 
and  letters  testamentary  to  Arthur  Ohristle ;  bond.  $8,000. 


Lett^  Notices. 


IN  TH£  SUPKEKE  OOUBT  OF  THE  DISTBIOT  OF 
Oolumbla. 

OATHunni  BvBCH  ) 

T.  {    No.  M71.    Equity. 

S.  Latikia  Wallaoh  bt  al.  ) 

Sub  Air  L.  Wallaob  ) 

Y.  [    No.  4418.    Equity. 

OATBUIirB    BUBCH    BT    AL.     J 

Ordered,  that  the  sale  made  and  reported  by  the  trustees 
itt  this  cause  June  16, 1880,  be  ratified  and  confirmed  unless 
caosd  to  the  contrary  therH>f  be  shown  on  or  before  July  17, 
1880.  ProTldAd,  a  copy  of  this  order  be  published  In  the 
Washington  Law  Reporter  once  In  each  of  three  successlTC 
weeks  before  that  day. 

The  report  states  amount  of  sale  to  be  $9,000.00. 

MAO  ARTHUR.  Justice. 

A  true  eopy.        Test :  86-8        R.  J.  Mnios,  Clerk. 


T HIS  IS  TO  GIVE  NOTICE. 
That  th#  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
inff  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Isaiah  Hanscom, 
kite  of  the  United  States  Nary,  deceased. 

All  persons  haTlnff  claims  a^ainsithe  said  deceased  are 
hereby  warned  to  exhibit  th««  same,  with  i  he  Touchers  there 
ol.  to  the  snbeeriber,  at  or  befbre  the  18th  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  eaU  estate. 

QlYcn  under  my' hand  this  l^th  day  of  June,  1880. 

864  JULIA  MARIA  HANSCOM.  Executrix. 


rriHIS  IS  TO  OITE  NOTICE,  ^ 

X  That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained  from  the  Supreme  Court  of  the  District  of  Colnm- 
bia,  holdlncr  a  Special  Term  for  Orphans'  Court  business, 
Letters  Testamentary  on  the  peronal  estate  of  Peter  Han- 
nay,  late  of  District  of  the  Columbia,  deceased. 

All  persons  baring  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  snbeeriber,  at  or  before  the  11th  dar  of  June 
next:  they  may  otherwise  by  law  be  excluded  ftromall 
benefit  of  the  said  estate. 

OlTSB  under  my  hand  this  11th  day  of  June,  1880. 

SXRAH  E.  HANNAT. 

H.  D.  Obittbxdbh.  Solicitor.  86-8 


r OS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Mount  Pleasant,  D.  n  has  ob 
tained  ftom  the  Supreme  Court  of  the  District  of  ColumbUt. 


holding  a  Special  Term  for  Orphans'  Court  business.  Let- 
ters of  Administration  on  the  jMrsonal  estate  of  Ro* 
Wallace,  late  of  the  Dlstriet  of  Columbia,  deceased. 


All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscriber,  at  or  before  the  11  th  day  of 
June  next;  the/  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

OlTsn  under  my  hand  this  11th  day  of  June,  1880. 

MARGARET  J.  WALLACE,  Administratrix. 

A.  J.  Wbitaubr.  Solicitor.  86-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  15th  day  of  June.  1880. 
JonH  T.  Mitchell  ) 

T.  (    No.  7818.     Equity  Doc.  20. 

JVLIA  A.  WlLSOir  BT  AL.      J 

On  motkm  of  the  plalntiiT.  by  Mr.  I.  Kimball,  Jr.,  his 
solicitor.  It  Is  ordered  that  the  defendants.  John  M.  Wilson, 
Thomas  Wilson  and  imncan  M.  Wilson,  cause  their  ap* 

Sarance  to  be  entered  herein  on  or  before  the  first  mle- 
y  occurring  forty  days  after  this  day:  otherwise  the 
cause  will  be  proceeded  with  ax  In  case  of  default. 
By  theOouTt.  W,  S  COX,  JusUce,  Ice. 

True  copy.    Test:  .    86-8  R.  J.  Msias,  Clerk,  etc. 


Legal  Notices. 


rilHIS  IS  TO   OIVE  NOTICE, 

I  That  the  subscriber,  of  Washington  City,  hath  obtained 
mm  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
lag  a  Special  Term  for  Orphans'  Court  buslness^etters 
Testamentary  on  the  personal  estate  of  Catherine  Barclay, 
late  of  the  District  of^Colnmbia,  deceased. 

All  persons  baring  claims  against  thesald  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers  there- 
of; to  the  subscriber,  at  or  before  the  4th  day  of  June 
next:  they  may  otherwise  bylaw  be  excluded  firom  all 
benefit  of  the  said  estate. 

GiTcn  under  my  hand  this  4th  day  of  June,  1880. 
24-8*  HARRY  C.  TOWERS,  Executor. 


rf  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business.    June  11, 1880. 

In  the  matter  of  the  WUl  of  Charles  M.  Smith. 

Application  for  probate  of  the  Will  and  for  Letters  Tee- 
tamentary  on  the  estate  of  Charles  M.  Smith,  of  the  District 
of  Columbia,  has  this  day  been  made  br  Charles  Beall. 

All  personp  Interested  are  herebr  notified  to  appear  In  this 
court  on  Friday,  the  lOth  day  of#nly  next,  at  11  o'clock  a.  m., 
to  show  cause  why  the  Will  should  not  be  proved  and  Let- 
ters Testamentar^n  the  estate  of  the  said  deceased  should 
not  Issue  as  prayed.  ProTlded,  a  copy  of  this  order  be 
published  onoe  a  week  for  three  weeks,  in  the  Washington 
Law  Reporter,  prcTlous  to  the  said  day. 

Test :  24-8  A.  WEBSTER,  Register  of  WUle. 


CHANCERY  SALE  OF   LOTS  14  TO  21,  BOTH  IN- 
CLUSIVE,   AND   THE    NORTH   23   FEET    AND    6 
INCHES  OF  LOT  18.  IN  SQUARE  78,  SITUATED 
ON    TWENTY-FIRST    STREET,    AND   NORTH   K 
STREET  NORTHWEST.  NOW  OCCUPIED  BY  THE 
DISTRICT  OF  COLUMBIA  AS  A  MARKET  HOUSE. 
By  Tirtue  of  the  decrees  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  In  Equity  cause  of   Augusta 
MoBlair  et  al.  against  John  O.  McBlalr  et  al .  No.  1,866.  the 
undersigned,  as  Trustee,  will  sell  at  public  auction,  in  front 
of  the  premises,  on  THURSDAY,  the  1st  day  of  July,  A.  D- 
1880,  at  6X  o'clock,  p.  m.,  all  those  pieces  or  parcels  of 
ground  In  the  city  of  Washington,  District  of  Columbia, 
known  and  deeignated  upon  the  plans  or  plats  of  said  city 
as  Lou  14, 16. 16, 17, 18, 19, 90  and  21.  and  the  north  28  feet 
and  6  Inches  of  Lot  18.  In  square  No.  78.  at  risk  and  cost  of 
the  defaulting  purchaser. 

The  terms  of  sale  are:  One-third  (H)  cash,  and  the  re- 
sidue in  two  (2)  eonal  instalments  at  six  and  twelye  months 
after  date,  with  interest,  to  be  secured  by  approTcd  notes, 
and  a  lien  resenred  on  the  property  sold.  No  deed  or  deeds 
will  be  given  until  all  purchase  money  and  Intereet  sluill 


have  been  paid.  A  depoeit  of  $lfiO  will  be  required  on  each 
lot  and  part  of  lot  when  '•old .  All  couTeyancing  at  pur- 
chaser's costs.    If  the  terms  of  sale  be  not  complied  with 


In  ten  dnys  from  day  of  sale,  the  Trustee  reserres  the  right 
to  resell  the  property  at  'he  risk  and  cosu  ot  the  defaulting 
purchaser  after  ten  days'  notice  In  the  Evening  Star. 

WILLIAM  J   MILLER,  Trustee, 
Ofllce.  400  Louisiana  aTC. 
WALTER  B.  WILLIAMS  k  CO..  AucU.  M-8 

rpHIS  IS  TO  OIVE  NOTICE: 

X  That  the  subscriber,  of  Washington  City,  has  obtained 
form  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans' Court  business.  Letters 
Testamentanr  on  the  Personal  Estate  of  Jonathan  Homer 
Lane,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  thesald  deceased  are 
hereby  warned  to  exhibit  the^ame,  with  the  Touchers 
thereof,  to  the  subcriber,  at  or  before  the  4th  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

OlTcn  under  my  hand  this  4th  day  of  June,  1880. 

24-8*  JAMES  J.  CLARKE.  Executor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  7th  day  of  June,  1 880. 

JsasiKl.  M.  WlKTBB  > 

T.  \    No.  7.807.    Equity  Doc.  80. 

JOSBPH    DbWITT  WlNTBR.    ) 

On  motion  of  the  plalntilT,  by  Mr.  Charles  S.  Moore, 
her  solicitor.  It  Is  ordered  that  the  defendant,  Joseph  De  W 1 1 1 
Winter,  cause  his  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day, 
otherwise  the  cause  will  be  proceeded  with  as  In  case  of 
default. 

By  the  Court :  WALTER  S.  COX,  JnsUce. 

True  copy.     Test:  24-8  B.  J.  Mbms. Clerk. 

CBA8. 8.  MooBB»  Solicitor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holdiniir  a  Special  Term  for  Orphan's  Conn 
BuBlnesK.  June  4,  1880. 
In  the  case  of  Mary  E.  Pickrell,  Executrix  and  Thos.  I . 
Hume.  Executor  of  Adolphus  H.  Pickrell,  deceased,  iln 
Exeonirix  and  Executor  aforesaid  have,  with  the  approval 
of  the  C^ri,  appointed  Friday,  the  2d  day  of  Jiily 
A.  D.  1880,  at  11  o'clock  a.m.  for  making  payment  iind 
distribution  under  the  Court's  direction  and  control :  whfn 
and  where  all  creditors  and  persons  entitled  to  distrlbutivr 
shares  or  a  residue,  are  hereby  nutlfled  to  attend  in  pennon 
or  by  agent  or  attorney  duly  authorised,  with  their  claims 
against  the  estate  properly  vouched ;  otherwise  the  Ex<'cu 
trix  and  Executor  will  take  the  benefit  of  the  law  agHin.«: 
them  :  Provided,  a  copy  of  this  order  be  published  once  a 
week  for  three  weeks  In  the  Washington  Law  Reporter 
previous  to  the  said  day. 

Test:            A.  WEBSTER,  Register  of  Wlll£> 
Wm.  D.  Cassix,  Solicitor. 23  s 


IN   THE  SUPREME  COURT  OF  THE  DISTRICT  i>F 
Columbia. 
Bbnjamin  L.  Jackson  %t  alJ 

v.  \    No.  fl.M».    Equity. 

Chablxs  T.  Davis  et  al.     ) 

R.  Roes  Perry  and  Job  Barnard,  trustees  herein,  havnu' 
~  reported  a  sale  of  lot  No.  28  m  Tnrton's  subdivision  or 
Square  No.  179,  in  the  District  of  Columbia,  to  Wm.  W 
Jackson. for  $600 : 

It  Is  this  4th  day  of  June,  1880.  Ordered,  that  said  sale  b«- 
confirmed,  unless  good  cause  to  the  contrary  be  shown  on 
or  before  the  Srd  day  of  July,  1880.  Provided,  a  copy  of  thi> 
order  be  published  in  the  Washington  Law  Reporter  for 
three  successive  weeks  before  said  day. 

WALTER  S.  COX.  Justice. 
A  true  copy.            Test :           R.  J.  Mkios,  Clerk. 
Epwabds  &  Barnard,  Solicitcrs. 2S.s 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C..  bath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Cohmi- 
bla,  holding  a  special  term  for  Orphans'  Court  bnsine(s.« 
Letters  of  Administration  w.  a  ,  on  the  personal  estaif  of 
Charles  Becker,  late  of  the  District  of  Columbia,  decens*<l 

All  persons  having  claims  against  the  raid  deceased  arr 
hereby  wamtd  to  exhibit  the  same, with  the  Touchers  there- 
of, to  the  subscriber,  at  or  before  the  21st  day  of  M.*»v 
next:  they  may  otherwise  bylaw  be  excluded  from  all  bpne- 
fit  of  the  said  estate. 

Oiven  under  my  hand  this  2Ut  day  of  May,  1880. 

2S3*  CHARLES  DRAECEK 

THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  hac 
obtained  from  the  Supreme  Court  of  the  District  of  Coin  in 
bla,  holding  a  Special  Term  for  Orphaub' Court  businf$K, 
Letters  Testamentary  on  the  personal  estate  of  Marih  J. 
Elliott,  late  of  the  District  of  Columbia,  deceiised. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voncherf^ 
thereof,  to  the  subscriber,  at  or  before  the  4th  day  of 
June  next:  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  June,  1880. 

24-8* WILLIAM  M.  MEW. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  dF 
Columbia. 
Bbidobt  TnouT  kt  al        ) 

V.  {     No.  8725     Equity. 

ROBKRT  O.  HOLTZMAX    KT    AL.  ) 

It  is  this  8rd  day  of  June,  1880,  by  the  court,  ordered  tin  i 

the   sales  made,  and   this  day  reported,  by  William    K. 

Hoi tzman,  trustee  in  this  cmse,  be  ratified  and  conflrnipd. 

unless  cause  to  the  contrary  be  shown  on  or  before  the  Ath 

day  of  July  1880.    Provided,  a  copy  of    this  order  be  pub 

lished  in  the' Washington  Law  Reporter  once  a  week  for 

three  successive  weeks  previous  to  said  6th  day  of  Jnly,  l>8'> 

The  report  states  the  amount  of  sales  to  be  $4,994.14 

True  copy.  W.  S.  COX.  Justice 

R.  J.  Mbios.  Clerk.  2-^-% 


Legal  Notices, 


IN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

Mart  Bangs  ) 

▼.  [    Equity,  4^14.    Docket  14. 

Sarah  C  Gormlbt  bt  al.  ) 

It  is  this  6th  day  of  Jane,  A.  D  1880,  ordered  by  the  court  . 
that  the  sale  this  day  reported  by  the  trustee  in  this  cauee. 
be  ratified  and  confirmed  unless  ouise  to  the  contrary 
thereof  be  shown  on  or  before  the  6th  day  of  July  next. 
Provided,  a  copy  of  this  order  be  Inserted  in  the  Wa»h- 
ington  Law  Reporter  once  in  each  of  three  snocessive  weeks 
before  said  day. 
The  report  states  the  amount  of  sale  to  be  $1,000. 

W.  S  COX,  Justice. 
True  copy.    Test:        24-8         R.  J.  Mbiob.  Clerk,  kc 

rUSTEE'S  SALE  OF  INTEREST  IN  VALUABLK 
PATENT  RIGHTS  NOS  I«i.6T7  ATO)  189Jrr7, 
FOR  IMPROYEMENSTS  IN  PLATE-PRmTINO 
PRESSES. 

By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  the  2d  day  of  June,  A.  D.  1880,  in 
equity  cause  No  674S,  docket  10,  wherein  Jnllns  Lansbnrgh 
is  complainant,  and  Walter  S.  Appleton  et  al.  are  de- 
fendants. I  will  sell  on  THURSDAY;  July  1st,  A.  D.  1«0, 
at  ten  o'clock  a.  m.,  at  the  auction  rooms  of  Dnnosnson  Broe., 
comer  of  9th  and  D  streets  n.  w.,  In  the  dty  of  Washing- 
ton, D.  C,  all  the  right.  tiUe  and  interest  of  defendant, 
Walter  S.  Appleton,  In  letters  patent  of  the  United  States 
of  America,  numbered  respectively  162,877  and  180,877,  for 
inoprovementa  in  plate-pi  inting  presses.  4c. 

Terms :  The  purchase  money  to  be,  paid  In  cash  on  the 
ratification  of  the  sale  by  the  court.  A  deposit  of  fifty  dol- 
lars will  be  required  at  the  time  of  sale. 

LEON  TOBRINER,  Tustee. 
24  2  *  330  4K  street  n.  w. 


No.  6.428.    Equity. 


TN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 


Columbia,  the  2nd  day  of  June,  1880. 

Isaac  P.  Ciiristiancy    ) 

V.  {No.  7276.    Eq.  Docket,  20. 

LiLLIB   M.   Cqristianct.  ) 

On  motion  of  the  defendant,  by  Mr.  John  N.  Oliver,  her 
solicitor,  it  U  order  d  that  the  plaintiff,  in  the  original  bill 
who  is  also  defendant  in  a  cross  bill  filed  by  defendant 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day  •  other 
wise  the  cause  will  be  proceeded  with  as  in  case  of  defau  t 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ice. 

A  tme  copy.  28-8  Test :  R.  J.  Mbios,  Clerk 


TN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
X    Columbia. 

Thomas  A.  Stkpubms       J 

Mary  L.  Stbphbxs  bt  al.  ] 

It  is  this  4th  day  of  June  A.  D.  1880.  ordered,  upon  con- 
sideration of  the  trustee's  second  report  and  the  oflier  of  pur- 
chase therewith  filed  the  4ih  day  of  June  1880,  that  the  sale  to 
Mary  L.  Stephens,  of  the  part  of  Lot  No.  20,  In  Square  No. 
616,  upon  the  tenne  of  sale  stated  in  said  offer,  be  and  the 
same  hereby  is  ratified  and  confirmed  unless  cause  to  the 
contrary  thereof  be  shown  on  or  before  the  1st  day  of  Jnly, 
1880  Provided,  a  copy  of  this  order  be  published  once  a 
week  for  three  consecutive  weeks  in  the  Washington  Law 
Reporter  before  the  said  last  named  date;  and  provided 
further  that  the  auditor  to  whom  this  cause  Is  hereby  re- 
ferred, shall  meanwhile  find  and  report  correct  the  state- 
ment of  account  in  said  offer  oontained  ;  and  it  is  further 
ordered  that  the  auditor  states  the  trustee's  account  and  re- 
port as  to  the  proper  application  and  distributiou  of  the 
fund,  having  regard  to  tne  terms  of  sale  this  day  so  con- 
ditionally ratified  as  aforesaid. 

True  copy.  W.  S.  COX,  Justice. 

Teet: R.  J.  Mbiqs,  Clerk.  Sa  S 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Solomon 
Stover,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscrlbt<r  at  or  before  the  28th  day  of  May 
next;  they  may  otherwise  bv  law  be  excloded  firom  all 
benefit  of  the  said  estate. 
Given  under  my  hand  this  28th  day  of  May,  1880. 

ALBERT  A.  WILSON,  Executor. 
Jas.  G.  Payhb,  Solicitor.  2M» 


TN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 


Columbia, 
Kbndall  bt  al. 


:! 


No.  6848.    In  Equity. 


V. 

O'Lbary  bt  al. 

It  is  ordered  bv  the  court  this  Slst  day  of  Mav,  A.  D.  188n. 
that  the  sale  of  the  real  estate  reported  by  the  trustee  la 
this  cause  be  ratified  and  confirmed  unless  cause  to  the  con- 
trary be  shown  within  Ihirtv  days  from  the  date  of  this 
order.  Provided,  a  copy  of  this  order  bepubllshed  once  a 
week  for  three  successive  weeks  in  the  Washington  Law 
Reporter  before  the  SOth  day  of  June,  1880. 

By  the  Court.  A.  B.  HAONER,  Ass.  Jastlca. 

True  copy.  Test :    B.  J.  Msies,  Olerk.  tt-S 
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WASHINGTON 


Jane  28, 1880. 


GBOROB  B.  COBKHILL       -        -        Bditob 
A.  H.  JACKSON  -      A8B00IATB  Bditob 


As  promised  in  our  preceding  namber,  this 
issue  contains  the  most  admirable  address  of 
Jadge  J.  M.  Wilson  before  the  graduating 
class  of  the  National  University  Law  School. 
Our  patrons  will  be  well  repaid  for  reading 
this  address. 


The  Attorney  Greneral,  at  the  request  of 
the  Secretary  of  the  Treasury,  has  rendered 
a  decision  adverse  to  the  payment,  by  the 
United  States,  of  transportation  charged 
against  the  Quartermaster  General's  Depart- 
ment, to  the  Union  Pacific,  the  Central  Pa- 
cific, or  to  any  of  the  subsidized  railroad  com- 
panies whose  interest  account  is  in  arrears. 
It  appears  to  us,  in  view  of  the  acts  of  incor- 
poration and  subsequent  enactments  by  Con- 
gress, that  this  is  a  just  decision  and  that  it 
should  be  enforced  to  the  very  letter. 


fixaminers  in  Chaaeery. 
Every  member  of  the  bar  as  well  as  the 
court  itself  will  endorse  the  idea,  that  among 
the  chief  qualifications  of  Examiners  in  Chan- 
cery, the  ability  to  write  a  plain  readable  hand 
is  demanded  in  every  instance,  and  that  he 
who  cannot  or  will  not  execute  such  chiro- 
graphy  is  not  fitted  for  the  position.  It  seems 
to  us  but  fair,  that  where  a  party  returns  into 
court  testimony  written  so  badly  that  neither 
counsel  nor  court  can  read  it  he  should  be  com- 
pelled to  do  so  himself.  It  is  very  annoying 
to  the  court  and  counsel  to  be  compelled  to 
spell  out  and  guess  at  what  the  Examiner  has 
written.  It  is  also  a  very  expensive  opera- 
tion in  the  consumption  of  valuable  time. 
And  again,  it  is  often  the  cause  of  great  and 
lasting  injustice  to  litigants,  a  mere  word  out 
of  place  or  written  so  badly  as  not  to  be  read, 
often  changing  the  meaning  and  intention  of 
the  witness.  Hence,  it  seems  but  proper  and 
right  that  some  requirement  or  rule  should  be 


established  respecting  those  seeking  the  posi- 
tion of  Examiner  in  Chancery. 

It  is  suggested  that  if  the  court  does  not  de- 
sire to  make  the  necessary  examination,  that 
it  appoint  an  examining  committee  before 
whom  each  applicant  be  required  to  appear  for 
examination  as  to  his  penmanship  and  other 
qualifications. 


Georgetown  Golle/;e  Commeneement. 

The  sixty-third  annual  commencement  of 
the  Georgetown  College  took  place  on  the  24th 
inst. 

The  degrees   were  conferred  as  follows: 

Doctors  of  Laws :  Hon.  Francis  Keman,  N. 
Y. ;   Thomas  J.  Semmes,  La. 

Master  of  Arts :  George  P.  Goff,  D.  C. 

Masters  of  Laws :  Edward  James  Jennings, 
N.  Y. ;  William  Perry  Pierce,  N.  Y. 

Bachelors  of  Laws :  Joseph  Francis  Beegan, 
Ind. ;  Frank  Alvin  Fonts,  111. ;  James  Bernard 
Fullerton,  D.  C. ;  William  Samuel  Jackson,  D. 
C. ;  Edward  James  Jennings,  N.  Y. ;  William 
Claude  jirdinston,  D.  C. ;  Robert  Johnston, 
Va. ;  Charles  Rider  Newman,  D.  C. ;  Jeremiah 
D.  O'Connell,  N.  Y. ;  Patrick  Joseph  O'Con- 
nor, Ga. ;  James  D' Alton  Power,  N.  Y. ; 
Charles  Edward  Rice,  Mass.;  Louis  Pierce 
Shoemaker,  D.  C. ;  William  Francis  Smith, 
Md. ;  Philip  Creveling  Warman,  N.  J. ; 
Douglas  Wikle,  Ga. 

Bachelors  of  Arts :  James  E.  Callahan,  111. ; 
Walter  S.  Clarke,  N.  J. ;  Michael  R.  Donovan, 
Mass. ;  William  J.  Keman,  N.  Y. ;  Ernest  La- 
place, La. ;  Francis  P.  McManus,  Pa. ;  Joseph 
P.  O'Brien,  Pa. ;  Ignatius  P.  O'Neill,  S.  C. ; 
Conde  B.  Fallen,  Mo. ;  Henry  V.  Turner,  Mo. 


The  ages  of  the  members  of  the  new  British 
Cabinet  are :  Mr.  Gladstone,  70 ;  Earl  Spen- 
cer, 44 ;  Lord  Selborne,  67 ;  Duke  of  Argyll, 
67  ;  Sir  W.  Harcourt,  58  ;  Earl  Granville,  65 ; 
Earl  of  Kimberly,  64 ;  the  Right  Hon.  H.  C. 
Childers,  63 ;  Marquis  of  Hartington,  47 ; 
Lord  Northbrook,  54 ;  John  Bright,  68 ;  W.  G. 
Forster,  61 ;  J.  G.  Dodson,  66 ;  Mr.  Chamber- 
lain, 44. 


Henry  VIII,  of  England,  reigned  88  years, 
during  which  time  he  summoned  ten  Parlia- 
ments, which  held  twenty-three  sessions ;  all 
together  not  occupying  more  than  three  years 
in  actual  session. 
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Gentlemen  of  the  Graduating  Class  : 
Yoa  are  about  entering  the  profession  of  the 
law,  and  I  desire  in  the  few  words  I  shall 
address  to  you,  if  I  can,  to  give  you  some  im- 
pression of  its  magnitude,  and  to  point  out 
in  a  general  way  what  will  be  required  of  you, 
if  you  would  make  yourselves  successful  in 
its  practice.  It  is  not  too  much  to  say  that 
that  profession  is  pre-eminent  in  the  vocations 
of  life.  It  is  so,  because  it  deals  with  the 
rights  of  man,  in  all  his  relations  to  his  fellow- 
man. 

It  has  relation  to  all  the  occupations  of 
mankind,  from  the  lowest  to  the  highest,  from 
the  simplest  to  the  most  complex.  Each, 
high  and  low,  rich  and  poor,  in  his  sphere  of 
employment  or  business,  whether  that  em- 
ployment or  business  be  limited  or  vast  in  its 
scope,  is  in  some  way  dependent  upon,  and 
must  deal  with  others,  and  those  with  yet 
others;  and  thus  until  the  variations  and 
ramifications  are  endless. 

To  carry  on  these  tens  of  thousands  of  oc- 
cupations, contracts  must  be  made,  credit 
given,  notes,  bonds  and  mortgages  executed, 
partnerships  and  corporations  must  be  brought 
into  existence,  facilities  for  exchange  created  ; 
and  running  through  and  through  it  all  is  an 
element  of  human  character^  which,  call  it  self- 
ishness or  greed,  or  dishonesty,  or  total  de- 
pravity, or  what  you  will,  is  fruitful  of  schemes 
and  devices  to  get  advantages  that  are  wrong- 
ful. 

This  profession  also  has  relation  to  obliga- 
tions and  duties  growing  out  of  other  relation 
than  those  of  mere  trade,  although  they  con- 
tain elements  of  contract.  The  carrier  with  his 
precious  freight  of  human  lives ;  the  physi- 
cian who  prescribes ;  the  apothecary  who  com- 
pounds *  the  surgeon  who  sets  a  broken  bone — 
these  and  such  as  these  owe  duty  and  skill, 
for  the  want  of  the  proper  exercise  of  which 
justice  says  they  should  be  answerable  to  the 
injured. 

It  has  relation  to  character.  Good  repute 
is  often  of  far  more  value  to  the  business  man 
than  capital,  and  what  could  be  of  more  value 
to  him  who  ministers  at  this  sacred  desk  than 
his  good  name?  Without  it  he  is  nothing  in 
.  his  calling.  It  is  more  to  him  than  silver, 
gold  and  precious  stones ;  and  in  a  yet  larger 
since,  it  has  relation  to  freedom  of  speech  and 
freedom  of  the  press. 

It  has  relation  to  the  domestic  affairs  of 
life,  the  duties  of  husband  and  wife  to  each 
other,  of  parent  to  child,  of  master  to  servant. 

It  has  relation  to  Grovemment,  the  duties  of 
state  to  citizen,  of  citizen  to  state,  of  nation 
to  nation.    All  trade,  all  commerce,  all  intel- 


lectual and  socialiife,  all  human  conduct — this 
profession  has  relation  to  man's  duties  and 
obligations  as  to  them  all.  Out  of  this  tan- 
gled skein  of  human  affairs,  these  employ- 
ments, these  duties,  of  citizens  and  states, 
arise  innumerable  controversies,  differing  each 
from  the  other  as  human  faces  differ — alike 
in  general,  and  yet  scuxse  one  like  another ; 
and  over  all  this  presides  the  law  with  evenly 
poised  scales,  to  weigh  every  act  and  circum- 
stance, to  enforce  every  duty,  and  protect 
against  every  wrong.  The  profession  of  the 
law  is  the  aid  to  these  ends. 

The  object  of  the  law  is  comprehended  in  a 
single  yf Old,  jtistice. 

One  writer  says  that  law  is  "  a  rule  of  civil 
conduct,  prescribed  by  the  supreme  power  in 
a  state,  commanding  what  is  right  and  pro- 
hibiting what  is  wrong." 

Another  has  said  that  the  "  whole  doctrine 
of  the  law  "  is  comprised  in  these  few  words : 
"  We  should  live  honestly,  should  hurt  nobody, 
and  should  render  to  every  one  his  due.*' 
And  it  has  all  been  summed  up  in  that  brief, 
simple,  sublime,  imperishable  code,  "  whatso- 
ever ye  would  that  others  should  do  unto  yoa, 
do  ye  even  sonnto  them." 

This  IS  all  plain  to  the  meanest  understand* 
ing.  This  is  the  end.  You  do  not  need  to 
listen  to  lectures,  and  read  text-books  and 
ransack  whole  libraries  of  reports,  to  learn 
these  plain  precepts.  But  the  means  by  which 
to  reach  this  end,  viz.,  exact  justice  in  every 
case  is  full  of  intricacies  and  difficulties,  the 
trouble  lies  in  deducing  from  all  the  facts  and 
circumstances  of  each  case,  what  is  the  right, 
and  this  involves  not  only  general  principles 
which  are  established  by  reason,  but  also  the 
ascertainment  of  the  precise  point  in  dispute 
by  a  system  of  pleadings,  and  the  develop- 
ment of  facts  which  necessitate  rules  of  evi- 
dence, and  the  sound  application  of  established 
principles  after  the  facts  have  been  ascer- 
tained. 

The  principles  that  should  govern  in  plead- 
ing, and  in  the  admission  of  evidence,  as  well 
of  the  abstract  principles  by  which  the  line  is 
drawn  between  the  right  which  is  commanded, 
and  the  wrong  which  is  prohibited,  are  the 
result  of  reasqp. 

Down  through  the  centuries  the  most  acute 
and  profound  have  thought  and  written  to 
reach  fixed  principles,  which  would  be  guides 
to  equal  and  exact  justice  in  every  light  and 
shadow  of  human  affairs.  Any  rule  that  is 
not  sustained  by  reason  absolutely  without 
flaw,  is  no  part  of  the  law.  Sound  reason  is 
the  very  life  of  the  law,  or  as  it  has  been  ex- 
pressed the  **  law  is  the  perfection  of  reason.** 
To. master  and  to  properly  apply  these  roles 
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to  erery  phase  of  haman  affairs  is  tlie  basi- 
ness  of  the  profession,  and  hence,  you  will 
see  not  only  bow  vast  is  the  field  it  mast  oc- 
copy,  bat  that  one  of  the  conditions  of  suc- 
cess is  hard  work. 

It  is  not  sufficient  for  you  to  learn  what 
has  already  been  reasoned  out  and  written  in 
books ;  yon  will  not  always  find  your  exact 
case  in  your  text-books,  nor  in  the  decisions 
of  any  court.  A  knowledge  of  general  prin- 
dples  is  not  alone  sufficient.  These  are  guides, 
they  must  be  applied  to  new  conditions,  to 
subjects  of  infinite  variety,  and  under  circum- 
stances as  diversified  as  the  transactions  and 
oondoc  t  of  men ;  and,  as  the  law  is  the  "  per- 
fection of  reason,**  you  will  see  that  your  men- 
tal training  must  be  thorough  to  the  end  that 
your  reasoning  may  be  accurate. 

Nor  is  this  by  any  means  all  of  the  labor 
that  lies  before  you. 

You  can  readily  imagine  a  case  in  which  it 
would  be  necessary  for  you  as  a  lawyer,  pre- 
liminary to  the  application  of  general  princi- 
ples, to  know  as  accurately  as  the  most  skill- 
ftil  oculist  or  aurist  the  structure  of  the  eye 
or  ear ;  or  as  thoroughly  as  the  most  learned 
anatomist,  every  bone  and  muscle,  every  organ 
in  the  human  system,  its  functions  and  rela- 
tions to  every  other ;  or  the  mysteries  of  chem 
istry,  or  of  electricity,  and  so  on  through  all 
arts,  all  sciences. 

I  do  not  mean  to  say  that  to  be  a  lawyer 
you  most  study  all  these,  but  that  when  a 
case  arises,  and  they  are  constantly  arising, 
in  which  any  one  of  these  is  in  any  way  in- 
volved, you  are  compelled  to  study  it ;  and 
by  aaying  this  to  show  you  that  the  researches 
of  a  lawyer  extend  over  the  whole  range  of 
specialties,  and  hence,  that  you  are  entering 
a  field  the  successful  cultivation  of  which  de- 
mands increasing  and  ever  increasing  labor. 
To  rise  in  the  profession,  might  be  compared 
to  climbing  the  rugged  sides  of  a  mountain. 
He  who  would  ascend  must  start  at  the  base, 
every  upward  step  requires  effort,  is  difficult 
and  toilsome.  One  by  superior  strength  and 
energy  may  travel  more  swiftly  and  go  higher 
than  another,  but  he  must  put  forth  his 
strength  and  energy. 

To  this  constant  labor  must  be  added  an- 
other element  of  succeed  which  is  indispensa- 
ble, which  you  cannot  too  firmly  fix  in  your 
minds  and  to  which  you  must  most  rigidly 
adhere.*  It  is  absolute,  unwavering  fidelity  to 
the  trusts  that  may  be  committed  to  you. 

The  profession  is  essentially  the  repository 
of  trust  and  confidence,  and  to  keep  profes- 
sional faith  implicitly  is  a  duty  never  to  be 
departed  from. 

Litigation  is  costly  in  time  and  money ;  it 


is  vexatious,  it  is  the  most  inveterate  destroyer 
of  peace  in  families  and  communities,  and 
whenever  possible  it  is  to  be  avoided.  The 
lawyer,  who  by  sound  advice  prevents  it,  is  a 
public  and  private  benefactor.  He  who  en- 
courages it  without  just  cause,  is  a  curse  to 
society.  You  injure  your  client  if  you  advise 
him  to  bring  an  unjust  suit  or  to  persist  in 
the  defence  of  one  unjustly.  If  he  deceives 
you  as  to  his  case,  the  responsibility  is  with 
him ;  but  if  he  states  it  truly  and  you,  for  the 
sake  of  the  litigation,  advise  him  to  engage  in 
it,  you  will  be  guilty  of  the  grossest  wrong. 

You  must  remember  that  the  law  is  not  a 
juggle,  that  causes  are  not  to  be  gained  by 
tricks,  that  you  must  go  before  a  ju^e  whose 
business  and  pleasure  it  is  to  see  that  justice 
is  meted  out,  and  that  you  will  be  confh)nted 
by  an  adversary  in  a  professional  brother, 
presumably  just  as  learned  and  acute  as  your- 
self. And  herein  this  profession  differs  from 
all  other  intellectual  effort.  The  minister 
discusses  the  doctrines  of  his  faith  from  the 
pulpit,  he  has  listeners  but  none  to  rise  and  an- 
swer. The  doctor  may  argue  in  the  school, 
and  practice  after  his  theory ;  but  there  is  no 
one  to  meet  him  on  the  instant  and  point-out 
any  errors  of  theory  or  practice.  The  histo- 
rian or  the  philosopher  or  scientist  may  sit 
in  his  closet  and  write  books,  the  answer 
comes  months  or  years  after  in  other  books 
written  in  like*  way ;  but  in  this  profession 
you  must  enter  the  arena  with  an  adversary 
to  confront  you  who  has  shield  and  blade  as 
well  as  yourself,  ready  not  only  to  parry,  but 
to  cut  and  thrust  as  well ;  ready  on  the  instant 
to  meet  any  defect  as  to  proof,  and  to  expose 
any  want  of  knowledge  of  principles,  or  fiaw 
in  the  logic,  or  aptness  of  their  application, 
and  in  such  a  contest  vou  will  find  that  soph- 
istry will  not  stand  agltinst  logic,  that  falsehood 
will  go  down  before  truth,  that  you  can  have 
no  assurance  that  any  traps  you  have  set  or 
pits  you  have  digged  will  catch  anybody  but 
yourself  and  your  unfortunate  client. 

If  your  cause  is  unjust  it  is  scarcely  possi- 
ble that  you  can  gain  it,  and,  therefore,  if  for 
no  higher  reason,  it  is  a  high  duty  to  con- 
scientiously advise  the  right  as  the  right  ap- 
pears from  the  standpoint  of  your  information. 

Again,  you  will  be  entrusted  with  your 
client's  money,  not  because  of  your  pecuniary 
responsibility,  but  because  of  the  fact  that 
being  a  member  of  the  profession  your  pro- 
fessional honor  is  accepted  as  a  guaranty  that 
you  will  promptly  account  for  it  to  the  utter- 
most farthing.  It  is  not  sufficient  to  be  able 
to  account  when  called  upon  but  you  must 
promptly  transmit  to  him  to  whom  it  belongs. 

Whenever  you  begin  to  use  your  client's 
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money  in  the  hope  that  yon  can  pay  it  when 
he  calls  for  it,  you  have  taken  a  most  danger- 
ous step  which  must  injure  you  and  most 
probably  will  bring  you  to  ruin. 

And  you  will  be  entrusted  too  with  your 
olienfs  secrets,  business  secrets,  domestic 
secrets.  The  door  of  the  closet  will  be  opened 
for  the  express  purpose  of  revealing  to  you,  but 
to  you  alone,  the  skeleton  that  is  hidden 
within ;  this  on  your  professional  honor  that 
under  no  circumstances  of  provocation  or 
temptations  of  interest  will  that  secret  be  be- 
trayed. 

I  might  go  on  but  it  is  unnecessary.  It 
might  all  be  expressed  in  the  words  be  honest 
and  true.  It  is  the  easiest  and  sweetest  thing 
in  life  to  be  honest  and  faithful,  and  it  is  profit- 
able besides ;  and  it  is  not  difficult  to  be 
otherwise;  but  to  be  otherwise  is  gall  and 
wormwood  and  most  unprofitable  in  the  end. 

These  are  of  the  requisites  to  professional 
success.    Without  them  there  must  be  failure. 

Not  one  of  you,  perhaps,  but  has  asked  your- 
self the  question,  shall  I  succeed?  You  have 
looked  about  in  cities,  towns  and  villages  and 
seen  lawyers  everywhere,  offices  from  base- 
ment to  garret,  and  you  have  felt  discouraged. 
Bat  you  must  remember  that  the  profession 
is  a  necessary  outgrowth  from  the  activities 
of  life  and  the  evil  that  is  in  man.  Every- 
where there  is  need  for  the  services  of  the 
lawyer.  If  by  your  deportment  you  prove 
your  worth  you  will  in  due  time  get  your  share 
of  business.  Your  beginnings  will  doubtless 
be  small,  but  don't  let  that  discourage  you, 
"  Despise  not  the  day  of  small  things." 

I  remember  but  a  little  more  than  25  years 
ago  to  have  heard  a  young  man  argue  a  very 
small  case  in  a  not  over  elegant  courtroom 
in  a  distant  city.  I  have  seen  that  same  man 
governor  of  his  State  and  President  of  the 
Republic. 

I  have  heard  a  young  man  argue  for  a  ten 
dollar  fee  before  a  justice  of  the  peace  in  a 
country  bam ;  I  have  known  him  as  the  great 
war  governor  and  as  one  of  the  most  eminent 
in  the  councils  of  the  nation. 

Instances  like  these  might  be*  repeated  till 
morning,  they  are  familiar  to  all,  but  when 
you  come  to  look  closely  you  will  find  with 
perhaps  not  an  exception  that  there  has  been 
fidelity  to  trust  and  a  constant  mindfulness  of 
all  that  is  expressed,  and  the  more  that  is  im- 
plied, in  the  adage  '*keep  thy  shop  and  thy 
shop  will  keep  thee." 

And  looking  everywhere  in  all  the  walks 
and  grades  of  the  profession,  you  find  that 
the  instances  of  failure,  where  the  path  of 
duty  has  been  followed  are  exceedingly  rare ; 
and  if  you  who  are  here  to-night  will  keep 


watch  of  the  careers  of  each  other,  you  will 
find,  years  hence,  that  wherein  there  has  been 
success,  there  have  been  good  habits,  hard 
work  and  faithfulness,  and  where  these 
have  been  wanting,  there  has  been  fail- 
ure. You  will  find  it  verified  that  "the  fault 
is  not  in  our  stars,  but  in  ourselves,  that  we 
are  underlings." 

And  by  way  of  further  encouragement,  I 
wish  to  remind  you  that  there  is  no  profession 
that,  more  than  that  of  the  law,  holds  out  in- 
ducements to  perform  the  labors  to  which  I 
have  alluded. 

While  you  are  not  permitted  to  be  extor- 
tionate, to  rob  your  clients  in  the  guise  of 
fees,  to  become  the  undertakers  of  the  estates 
of  the  dead  and  make  your  pockets  their 
graveyards,  you  are  entitled  to  fair  compen- 
sation ;  and  the  profession  will  give  you,  per- 
haps not  riches  as  the  world  goes  now,  but 
home  and  home  comforts,  and  if  you  desire 
it,  great  social  and  intellectual  advantages. 

Nor  is  this  all.  While  the  reach  of  the  pro- 
fession is  so  vast  as  almost  to  deter  from  at- 
tempting to  compass  it,  while  its  labors  and 
responsibilities  and  anxieties  are  unending, 
they  are  just  what  in  a  great  measure  give  it 
its  prominence. 

It  is  this  constant  training  on  the  principles 
that  should  govern  human  action,  this  varied 
research,  this  large  experience  that  brings  to 
members  of  the  profession  advantages  as  to 
both  public  and  private  affairs  over  those  af- 
forded by  any  other  sphere  of  life. 

If  a  constitution  by  which  a  nation's  laws 
are  to  be  squared  is  to  be  created,  lawyers 
create  it.  Lawyers  shape  the  legislation  from 
town  ordinances  to  acts  of  Congress  or  Parlia- 
ment. None  but  lawyers  sit  on  the  bench  and 
hold  the  scales  of  Justice.  If  a  high  execu- 
tive trust  is  to  be  performed  it  is  generally 
reposed  in  a  lawyer.  If  a  great  international 
contest  arises,  one  fit  to  be  a  chief  justice  is 
selected  to  manage  it.  If  a  private  trust  is 
to  be  discharged  the  guidance  of  a  lawyer  is 
secured.  If  a  duty  is  to  be  enforced,  if  a 
wrong  is  to  be  set  right,  the  services  are  in- 
voked of  one  "  learned  in  the  law."  There  is 
no  other  profession  or  employment  that  offers 
such  inducements  to  a  true  life  and  earnest 
endeavor.  ^ 

Into  this  great  profession  which  overtops 
all  others,  with  its  labors,  cares,  anxieties 
and  emoluments,  its  grand  opportunities  for 
social  position,  for  usefulness,  for  place  and 
power,  I  bid  you  cordial  welcome  to-night. 


^CowPER  hated  Dr.  Johnson.  "  Oh,  said  he, 
"I  could  thraah  his  old  jacket  till  his  pension 
would  jingle  in  his  pocket  !" 
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Glenn  W*  Cooper 

V. 

The  District  of  Columbia. 

Equity.    No.  5,479. 

Mr.  Justice  Hagner  delivered  tiie  opinion 
of  the  Court : 

This  case  is  brought  here  by  certiorari  from 
the  police  court  of  the  District  of  Columbia. 
The  traverser  was  prosecuted  upon  an  in- 
formation instituted  in  that  court  for  selling 
as  a  produce  dealer  in  the  Washington  Mar- 
ket without  obtaining  license  as  required  by 
clause  23  of  section  21  of  the  ordinance  of 
the  legistature  of  the  District  of  Columbia, 
passed  August  23,  1871.  It  is  admitted  that 
the  traverser  did  not  obtain  a  license,  and  he 
defends  his  failure  to  do  so  upon  the  ground 
that  the  ordinance  is  not  a  valid  one,  and  the 
question  for  the  decision  of  this  court  is 
whether  that  defence  is  welltaken. 

The  District  of  Columbia  as  a  municipality 
is  differently  constituted  from  any  other  city 
in  any  State  of  the  Union.  In  all  other  cities 
there  are  five  sources  of  power,  differing  in 
dignity,  superior  to  the  municipal  ordinances ; 
First,  the  Constitution  of  the  United  States ; 
second,  treaties ;  third,  laws  of  Congress  made 
in  pursuance  of  the  Constitution ;  fourth,  the 
Constitutions  of  the  States  ;  and  flfth,  the  laws 
of  the  States.  As  no  State  <K>nstitution 
and  no  State  laws  are  in  force  here,  the  place 
of  these  two  jurisdictions  must  be  assumed 
by  Congress,  which  necessarily  possesses  the 
power  to  make  the  grants  to  the  municipality 
which  are  ordinarily  made  to  city  govern- 
ments, by  the  constitution  and  laws  of  a  State. 

1st.  It  is  insisted  that  this  court  has  decided 
that  the  power  of  Congress  in  this  particular 
is  not  as  full  as  that  of  the  States,  with  refer- 
ence to  the  cities  within  their  borders,  and  the 
case  of  Roach  v.  Van  Riswick  is  referred  to 
as  supporting  this  distinction.  It  is  evident, 
however,  that  case  gives  no  support  to 
this  doctrine.  All  tbuat  was  decided  there 
was  that  Congress  had  no  right  to  bestow 
upon  the  legislative  assembly  of  the  District 
any  powers  which  were  not  necessary  for  it 
as  a  municipality ;  but  the  decision  expressly, 
in  more  tHan  one  place,  declares  that  whatever 
was  granted  by  Congress  to  the  legislative 
assembly  of  the  District,  in  respect  to  matters 
properly  pertaining  to  municipal  government, 
was  a  valid  grant.  Indeed,  it  could  not  have 
been  held  otherwise,  since  the  Supreme  Court 
of  the  United  States,  in  Welsh  v.  Cook,  7th 
Otto,  p.  542,  haddeclared :  *'  It  is  not  open  to 


reasonable  doubt  that  Congress  had  power  to 
invest,  and  did  invest,  the  District  government 
with  legislative  authority,  or  that  the  act  of 
the  legislative  assembly  of  June  26,  1873, 
was  within  that  authority." 

The  act  then  under  consideration  was  a  law 
repealing  a  prior  ordinance  which  had  ex- 
empted property  used  in  manufactures  from 
a  full  rate  of  taxation,  and  the  Supreme  Court 
in  this  decision  clearly  asserted  the  power  of 
Congress  to  confer  this  and  similar  municipal 
powers  upon  the  District  of  Columbia. 

At  the  time  of  the  passage  of  the  organic 
act  there  were  three  governments  in  existence 
within  the  boundaries  of  the  District ;  first, 
the  municipality  of  Washington  city ;  second, 
that  of  the  city  of  Geoi^etown ;  and  third, 
the  government  of  the  levy  court  which  had 
jurisdiction  in  that  selvage  of  the  territory  of 
the  District  outside  the  cities. 

By  the  organic  act.  Congress  abolished  all 
these  governments.  It  cannot  be  supposed 
that  it  intended  to  abridge  the  power  pos- 
sessed by  them,  but  it  is  eyident  that  the^  pur- 
pose of  the  law  was  rather  to  increase  the 
power  about  to  be  confided  to  the  new  govern- 
ment of  the  District.  In  the  former  city  gov- 
ernments there  were  certain  explicit  grants  of 
power  authorizing  licenses  in  particular  cases ; 
among  others,  to  peddlers,  to  hucksters,  pawn- 
brokers, &c.  The  organic  law,  instead  of 
enumerating  the  powers  of  the  municipality, 
contains  general  grants  of  powers.  Hence 
we  find  no  such  enumeration  of  particular  li- 
censes as  existed  in  the  former  city  charters. 

It  cannot  be  denied  that  the  District  gov- 
ernment has  power  to  issue  some  licenses. 
Whence  does  it  derive  it?  The  only  direct 
grant  of  power  in  the  whole  Revised  Statutes 
to  issue  any  license  is  to  be  found  in  section 
719,  which  authorizes  the  clerk  of  the  supreme 
court  to  issue  marriage  licenses,  and  the  only 
reference  to  licenses  elsewhere  in  the  Revised 
Statutes  is  to  be  found  in  sections  404  et  seq,, 
authorizing  the  board  of  police  to  supervise 
and  inspect  licensed  pawnbrokers,  licensed 
vendors  and  licensed  hackmen  and  cart- 
men  ;  in  section  435,  which  declares  that  it 
shall  be  unlawful  to  sell  intoxicating  liquors 
without  a  license  approved  by  the  board  of 
police ;  and  in  sections  1182  and  1183,  which 
forbid  any  persons  licensed  to  sell  intoxi- . 
eating  liquors  to  permit  any  soldier,  &c.,  to 
drink  the  same  upon  his  premises. 

These  sections  recc^nize  that  there  may  be 
licenses  issued.  By  whom  are  they  to  be  is- 
sued? By  Congress?  If  not,  there  is  no 
other  power  that  can  issue  them,  except  the 
authorities  of  the  District.  And  what  body 
is  to  decide  as  to  the  proper  subject  for  the 
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operation  of  these  license  laws?  Of  coarse, 
the  same  District  authorities,  acting  within 
the  ordinary  bounds  of  municipal  authority. 

Under  the  charters  of  the  old  city  govern- 
ments, there  existed  a  power  which  the  cities 
construed  as  authorizing  licenses  to  hackney 
coaches,  lottery  dealers  and  many  other  deal- 
ers, including  hucksters  and  peddlers.  Did 
Congress  design  to  abridge  this  enumeration? 
Evidently  not.  Among  those  classes  whom 
the  board  of  police  are  directed  by  the  Re- 
vised Statutes  to  supervise  and  inspect  are 
*<  licensed  vendors."  A  vendor  is  one  who 
sells  or  vends.  There  cannot  well  be  a  more 
comprehensive  expression.  Would  there  be 
any  violence  done  to  the  force  of  the  lan- 
guage, or  to  the  legislative  intention  by  sup- 
posing it  to  comprehend  one  who  vends  pro- 
duce as  well  as  other  things,  in  other  words, 
a  produce  dealer?  In  our  opinion  this  ex- 
pression, "licensed  vendor,"  is  sufficiently 
comprehensive  to  include  produce  dealers, 
especially  when  taken  in  connection  with  the 
other  sections  of  the  organic  act. 

Section  2  declares  that  the  District  is  "  cre- 
ated a  government  by  the  name  of  the  Dis- 
trict of  Columbia,  by  which  name  it  is  con- 
stituted a  body  corporate  for  municipal 
purposes,  and  may  contract  and  be  contracted 
with,  sue  and  be  sued,  plead  and  be  impleaded, 
have  a  seal  and  exercise  all  other  powers  of 
a  municipal  corporation,  not  inconsistent  with 
the  Constitution  and  laws  of  the  United  States 
and  the  provisions  of  this  title." 

Section  49  declares  that  "the  legislative 
power  qf  the  District  shall  extend  to  all  right- 
ful subjects  of  legislation  within  the  District 
consistent  with  the  Constitution  of  the  United 
States  and  the  provisions  pf  this  title,  sub- 
ject to  all  the  restrictions  and  limitations  im- 
posed upon  States  by  the  10th  section  of  the 
1st  article  of  the  Constitution  of  the  United 
SUtes." 

Section  91  declares  that  "  all  laws  and  or- 
dinances of  the  cities  of  Washington  and 
Georgetown  respectively,  and  of  the  levy 
court  of  the  District  of  Columbia,  not  incon- 
sistent with  this  chapter,  except  as  modified 
or  repealed  by  Congress,  or  the  legislative 
assembly  of  the  District  since  the  1st  day  of 
June,  1871,  or  until  so  modified  and  repealed 
remain  in  full  force." 

And  section  95  provides  for  the  continua- 
tion of  the  charters  of  the  cities,  and  of  the 
powers  of  the  levy  court  for  certain  purposes 
therein  enumerated. 

We  have  in  these  sections  the  most  com- 
prehensive grant  to  the  District  government 
of  municipal  powers.  Supposing  that  the  re- 
cognition implied  in  the  power  to  supervise 


licensed  vendors,  is  not  to  be  considered  as 
entitled  to  the  force  which  we  have  given  to 
it,  we  may  then  ask  whether  the  power  to  re- 
quire licenses  is  included  within  these  compre- 
hensive grants  of  general  municipal  powers?  Is 
the  issue  of  a  license  a  proper  subject  of  muni- 
cipal corporate  government?  Undoubtedly  it 
is.  They  are  issued  and  required  everywhere, 
in  all  cities,  for  particular  avocations,  and 
probably  there  is  no  municipality  in  the  coun- 
try, which  does  not  exercise  this  power  to  some 
extent.  Licenses  have  always  been  con- 
sidered a  proper  subject  of  municipal  cogni- 
zance. They  are  defined  by  Cooley,  in  his 
work  on  Municipal  Corporations,  sections 
406  and  407  as  "  taxes  upon  a  privilege  granted 
by  a  State  or  city  to  do  something  which  it 
would  be  illegal  to  do  without  the  grant, 
though  the  thing  to  be  done  may  be  lawful 
in  itself  and  only  prohibited  in  order  to  com- 
pel the  taking  out  of  the  license."  Power  to 
issue  a  license  is  undoubtedly  to  be  eonferred 
by  a  sovereignty  and  cannot  exist  in  a  muni- 
cipality unless  it  is  granted.  <'It  is  included 
in  the  general  grant  of  legislative  power,  and 
reaches  to  every  trade  or  occupation,  to  every 
object  of  industry,  use  or  enjoyment,  to  every 
species  of  possession.  If  the  right  to  impose 
a  tax  exists,  it  is  a  right  which  in  its  nature 
acknowledges  no  limits ;  it  may  be  to  any  ex- 
tent within  the  statute  or  corporation  wMd^  im- 
poses it  which  the  letter  of  such  statate  or 
corporation  may  prescribe." 

In  the  case  of  Ould  v.  The  City  of  Rich- 
mond, 29  Grattan,  468,  the  court  decide  that, 
the  power  to  tax  a  lawyer's  license,  is  in- 
cluded in  the  general  power  of  taxation  given 
by  the  first  clause  of  section  69  of  the  charter 
of  the  city  of  Richmond,  which  provides  that 
"  for  the  execution  of  its  powers  and  duties, 
the  city  council  may  raise  annually  by  taxes 
and  assessments  in  said  city,  such  sums  of 
money  as  they  shall  deem  necessary  to  defray 
the  expenses  of  the  same,  and  in  such  manner 
as  they  shall  deem  expedient,  in  aocordance 
with  the  laws  of  this  State  and  of  the  United 
States." 

2nd.  It  is  said  this  license  tax  is  illegal,  be- 
cause it  increases  the  tax  beyond  the  limit  pre- 
scribed by  the  organic  law  sections  190  and 
191,  and  section  9  of  the  act  of  1878,  chapter 
180,  which  limits  the  rate  of  taxation  to  $1.50 
per  hundred.  But  this  limitation,  T[)y  its  ex- 
press language,  is  confined  to  taxes  upon  real 
and  personal  property,  and  does  not  apply  to 
taxes  on  employments  or  occupations,  to  be 
raised  by  licenses,  which  may  undoubtedly  be 
exacted  under  the  police  power  confided  to 
municipalities.  (See  Cooley's  Constitational 
Limitations,  pp.  596-597.) 
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Bat  hi  oar  opinion  the  intention  of  Con- 
gress, as  to  tiiis  point,  mast  be  considered  as 
perfectly  set  at  rest  by  its  subsequent  recog- 
nition of  this  legislative  act  in  two  instances. 
In  the  19th  Statutes  of  the  United  States, 
chapter  180,  Sec.  19,  this  very  23d  section  is 
amended  in  two  claases  and  in  chapter  117, 
Sec.  14,  clause  20,  of  this  same  section  is  re- 
pealed, leaving  the  residue  of  the  section  and 
act  untouched.  This  we  regard  as  Con- 
gressional recognition  of  the  authority  of  the 
legislative  assembly  to  pass  this  act. 

3rd.  It  is  objected  that  this  provision  of  the 
law  cannot  be  sustained,  because  it  is  unequal 
and  unjust,  as  making  improper  discrimina- 
tions between  tradespeople,  especially  as,  by 
an  amendatory  act  of  the  legislative  assembly, 
butchers  and  produce  dealers  who  sell  in  stores 
are  exempted  from  this  requirement. 

In  construing  the  law  we  are  bound  to  ex- 
amine its  existing  provisions,  without  refer- 
ence to  what  its  original  form  may  have  been. 
It  is  not  for  the  court  to  decide  whether  the 
act  is  wise,  or  whether  the  members  of  the 
court  would  have  voted  for  it.  The  discretion 
on  the  subject  l|as  been  committed  to  the  Dis- 
trict government.  "  When  power  is  given  to 
a  municipality  to  pass  laws  necessary  or  proper 
to  carry  the  power  into  effect,  the  degree  of 
their  necessity  or  propriety  should  not  be 
minutely  scrutinized,"  Glenn  v.  Baltimore  City 
(5th  6.  and  J.,  424.)  "  A  license  cannot  be 
deemed  unequal  because  reaching  one  occu- 
pation only,  if  it  is  to  reach  all  who  follow 
that'*    (Cooley  on  Taxation,  p.  128.) 

But  it  would  not  be  ditficult  to  assign  very 
good  reasons  why  produce  dealers  selling  in 
the  market,  should  be  required  to  pay  a  license 
for  the  exercise  of  the  valuable  privilege  they 
enjoy,  while  licenses  may  not  be  demanded 
fh>m  dealers  who  rent  expensive  storey  and 
whose  profits  must,  therefore,  be  necessarily 
lessened. 

It  is  sought  to  enhance  the  force  of  the 
argument  as  to  the  unequal  discrimination  by 
comparing  the  case  of  a  produce  dealer  selling 
in  the  market,  who  is  compelled  to  pay  a 
license,  with  that  of  one  immediately  across 
the  street  from  the  market,  selling  in  a  store, 
and  exempt  from  license.  But  if  the  ordi- 
nance, besides  taxing  produce  dealers  in  the 
market,  had  said  that  the  same  license  should 
be  required  for  all  selling  within  a  dozen 
squares  on  each  side  the  building,  there  would 
still  be  one  place  immediately  outside  of  this 
line  where  the  exemption  would  begin. 

4th.  It  is  true  that  a  tax  levied  by  a  munici- 
pality must  not  be  unreasonable.  But  by  un- 
reasonableness the  courts  do  not  simply  mean 
that  the  tax  must  not  be  larger  than  the  judges 


might  think  was  wise.  They  would  be  pre- 
sumed to  be  reasonable  if  laid  by  an  authority 
endowed  with  discretion  on  the  subject,  and 
no  court  would  declare  a  tax  unreasonable  be* 
cause  it  was  rated  at  $20  a  year,  instead  of 
$15  or  10,  when  the  subject  has  been  confided 
to  the  discretion  of  the  law  maker.  True  a 
tax  mi  ght  be  held  unreasonable  by  the  court, 
because  of  its  oppressiveness ;  as  for  example, 
where  a  business  of  a  thousand  dollars  a  year 
was  taxed  nine  hundred  dollars. 

In  such  a  case  the  unreasonableness  would 
be  so  apparent  that  the  court  would  interfere, 
upon  the  same  principle  that,  while  it  is  con- 
ceded that  inadequacy  of  price  constitutes  no 
sufficient  ground  for  setting  aside  a  trustee's 
sale,  still,  where  the  inadequacy  is  so  gross  as 
to  shock  the  moral  sense  and  suggest  fraud, 
the  sale  will  be  set  aside.  But  this  is 
not  inconsistent  with  the  general  principle  that 
the  courts  will  not  for  mere  inadequacy  set 
aside  a  sale  otherwise  fairly  made. 

The  application  of  the  idea  of  unreasonable- 
ness lies  in  another  direction.  '*  A  law  will 
be  held  unreasonable  if  it  does  not  tend  in 
some  degree  to  the  accomplishment  of  the 
object  for  which  the  corporation  was  created 
and  its  powers  conferred,  and  is  not  in  harmony 
with  the  general  principles  of  the  common 
law."     (Cooley  Const.  Lim.,  202). 

Municipalities  in  general,  where  there  is 
an  enumeration  of  powers,  are  entrusted  with 
the  authority  to  pass  ordinances  to  prevent 
fires.  No  court  would  hold  that  the  ordinances 
of  the  old  time  were  unreasonable  that  required 
a  householder  to  keep  three  fire  buckets 
instead  of  two.  But  if  with  the  honest  view 
of  preventing  fires,  the  corporation  were  to 
pass  a  law  requiring  every  householder  at  the 
sound  of  a  curfew  to  extinguish  his  lights  and 
fires  at  nine  o'clock,  although  this  might  con- 
stitute a  more  perfect  protection  against  fires 
than  any  other  plan  that  could  be  devised,  the 
courts  would  undoubtedly  hold  that  to  be  an 
unreasonable  exercise  of  power.  It  was  upon 
this  principle  that  this  court '  decided  in  the 
case  of  the  District  of  Columbia  v.  Saville,  1st 
Mac  Arthur  581,  that  a  law  preventing  the 
sale  of  reserved  seats  at  a  theatre  after  the 
opening  of  the  performance,  was  an  unreason- 
able and  vexatious  interference  with  private 
rights. 

•  The  power  to  tax  necessarily  implies,  it  is 
said,  the  power  to  destroy.  And  upon  this 
ground  the  courts  upheld  the  embargo  acts, 
which,  under  the  claim  of  regulating  commerce, 
it  was  insisted,  had,  in  fact,  destroyed  it. 
Although  it  may  well  be  that  this  principle 
of  construction  would  not  be  applied  to  such 
an  extent  to  the  ordiQwoes  of  cities,  it  never* 
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theless  is  correct,  to  a  degree,  with  reference 
to  them.  In  the  case  of  France  v.  The  City 
of  Washington.  6  Cranch's  Circuit  Court  Re- 
ports, 667,  our  predecessors  decided  that  '*  the 
city  of  Washington  has  power  to  provide  for 
licensing,  taxing  and  regulating  vendors  of 
lottery  tickets,  although  the  tax  may  be  so 
high  as  to  amount  to  a  prohibition,  and 
although  the  applicant  may  be  required  by  the 
ordinance  to  deposit  the  cost  of  a  license  in  a 
bank  before  he  can  obtain  his  license." 

In  the  railroad  cases,  2  Otto,  612,  the  Su- 
preme Court  says :  "  Perfect  equality  and  per- 
fect uniformity  of  taxation  as  regards  individ- 
uals and  corporations,  or  the  different  classes 
of  property  subject  to  taxation  is  a  dream  un- 
realized. It  may  be  admitted  that  the  system 
that  most  nearly  attains  this  is  best ;  but  the 
most  complete  system  that  can  be  devised 
must  be  imperfect." 

5th.  The  objection  that  the  license  is  in  re- 
straint of  trade  cannot  avail  where  the  power  to 
impose  it  is  granted.  The  cases  cited  in  which 
this  principle  has  been  invoked  were  decided 
upon  their  peculiar  facts  and  in  our  opinion 
cannot  aflfect  the  case  before  us. 

6th.  It  is  further  insisted  that  the  law  is  ille- 
gal because  the  fines  imposed  may  be  enforced 
by  imprisonment.  But  even  if  this  portion  of 
the  punishment  were  illegal  in  itself,  that  fact 
would  not  invalidate  such  parts  of  the  ordi- 
nance as  are,  legal.  The  District  ordinance 
says  nothing  of  imprisonment  as  a  mode  of 
enforcing  payment  of  fine.  Congress,  by  the 
act  of  June,  1870,  committed  to  the  police 
court  original  and  exclusive  jurisdiction  of  "all 
offences  against  the  laws  and  ordinances  of 
the  District."  (Sec.  1049,  Rev.  Stats.)  And 
by  section  1054,  declared  that,  "  the  court  may 
enforce  any  of  its  judgments  or  sentences  by 
fine  or  imprisonment  or  by  both."  The  ordi- 
nance simply  declares  that  the  produce 
dealer  must  take  out  a  license,  and  that  be 
shall  pay  a  fine,  if  he  undertakes  to  sell  with- 
out having  obtained  one.  The  punishment 
for  the  violation  of  this  ordinance  was  not 
established  by  the  District  of  Columbia,  but 
by  Congress,  which  undoubtedly  had  the  power 
to  imprison  the  offender,  if  it  saw  fit  to  do  so. 
But  it  by  no  means  follows  that,  in  any  future 
case,  any  more  than  in  this,  a  violation  of  the 
ordinance  will  be  enforced  by  imprisonment, 
instead  of  the  alternative  penalty,  the  im- 
position of  a  fine.  It  may,  however,  have  been 
considered  very  well  that  the  twofold  power 
should  exist,  as  it  might  be  impossible  other- 
wise to  enforce  payment  from  a  class  who  con-, 
tribute  nothing  otherwise  toward  the  support 
of  the  city  government,  while  making  great 
profits  from  their  tax-paying  fellow-citizens. 


We  have  carefully  examined  these  questions 
in  deference  to  the  zealous  efforts  of  the  coun- 
sel, although  we  might  well  have  considered 
them  as  settled  beyond  controversy  by  the 
courts  of  the  District.  In  a  number  of  cases 
within  the  past  year,  the  question  has  been 
presented  to  the  criminal  court,  which  has  as 
often  decided  in  favor  of  the  validity  of  the 
act,  and  the  decision  of  the  general  term  in 
the  case  of  the  District  of  Columbia  v.  Hiama- 
son,  2  Mac  Arthur,  158,  sustaining  a  prosecu- 
tion under  the  third  clause  of  this  same  sec- 
tion, assumes  its  validity,  although  the  point 
was  not  made  in  the  argument.  But 
the  information  in  that  case  could  not  have 
been  sustained  unless  the  general  term 
had  been  of  the  opinion  that  the  act  was  a 
lawful  exercise  of  power. 

The  changes  in  the  organization  of  the  Dis- 
trict government  since  the  passage  of  the  or- 
ganic act,  have  not  affected  the  question. 
Chapter  337  of  the  laws  of  1874  abolished  the 
legislative  assembly  of  the  District,  and 
lodged  the  government  in>  the  hands  of  three 
commissioners,  in  whom  were  vested  all  the 
powers  previously  exercised  by  the  governor 
and  assembly.  By  chapter  180  of  the  laws  of 
Congress  of  1878,  the  present  organization  of 
the  District  was  established,  and  it  is  de- 
clared therein  that  the  District  shall  remain 
a  municipal  corporation,  as  provided  by 
section  2  of  the  organic  act,  and  the  commis- 
sioners are  authorized  by  that  law  "  to  apply 
the  taxes  or  other  revenues,**  for  the  purposes 
of  the  municipal  government,  which  is  a  rec- 
(^nition  by  Congress  that  there  may  be  rev- 
enues not  derived  from  taxation  upon  property. 
But  the  question  would  seem  to  be  clear,  if 
the  ordinance  were  to  be  considered  only  un- 
der the  proper  construction  of  the  police 
powei;  in  virtue  of  which  "  says  Cooley,  (Con- 
stirutional  Limitations,  page  596,)  markers 
are  regulated  and  particular  articles  allowed 
to  be  sold  in  particular  places  only,  or  after 
license,  weights  and  measures  are  established 
and  dealers  compelled  to  conform  to  the 
standards  under  penalty ;  and  persons  follow- 
ing particular  occupations  of  the  nature  re- 
quiring special  public  supervision,  such  as 
auctioneers,  draymen,  hackmen,  hucksters, 
victuallers  and  the  like,  are  compelled  to  take 
out  license,  and  t6  conform  to  such  rules  and 
regulations  as  are  deemed  important  for  the 
public  convenience  and  protection." 

Upon  the  whole  case,  we  have  no  diflSculty 
in  confirming  the  decision  of  the  court  be- 
low. 


Ignorance  of  one*  s  own  right  is  not  prejo- 
dical  to  that  right. 
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No.  273.— OcTOBBR  Term,  1879. 

The  Mason  Lumber  Company,  Plaintiff  in 
Error, 

V, 

William  Buchtel. 

In  Error  to  the  Circuit  Court  of  the  United 

States  for  the  Western  District  of  Michigan. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court. 

On  the  28d  of  September,  1874,  JVilliam 
Buchtel,  the  plaintiff  in  the  court  below,  the 
defendant  in  error  here,  contracted  to  sell  to 
the  Big  Rapids  Improvement  and  Manufactur- 
ing Company,  a  corporation  created  under  the 
laws  of  Michigan,  several  hundred  acres  of 
pine  land  in  that  State,  for  the  sum  of 
$12,273.84,  payable  as  follows:  $5,068.46  on 
the  first  of  the  following  January,  and  the 
balance  in  three  equal  annual  instalments, 
with  interest.  Nothing  was  paid  by  the  com- 
pany at  the  time,  and  the  contract  provided 
for  the  execution  of  a  conveyance  to  it  only 
upon  the  payment  of  the  sums  stipulated  as 
they  became  due,  and  it  prohibited  in  the 
meantime  the  cutting  or  removal  of  the  tim- 
ber without  the  written  permission  of  the 
vendor. 

Two  days  after  its  execution,  the  contract 
was  assigned  in  writing  by  the  Improvement 
and  Manufacturing  Company  to  the  defend- 
ant, the  Mason  Lumber  Company,  also  a  cor- 
poration of  Michigan.  To  this  assignment 
the  vendor  assented  and  gave  permission  to 
the  Lumber  Company  to  enter  upon  the  lands 
and  cut  and  remove  the  timber ;  and  in  con- 
sideration of  this  permission,  that  company 
guaranteed  the  payments  stipulated  in  the 
contract.  In  the  negotiation  which  resulted 
in  the  execution  of  the  guaranty,  the  Improve- 
ment and  Manufacturing  Company  was  repre- 
sented by  its  vice-president,  Mr.  Bronson  ;  and 
the  Lumber  Company  by  its  president,  Mr. 
Mason. 

The  payment  due  on  the  first  of  January, 
1875,  not  having  been  made,  the  present 
action  was  brought  by  the  vendor,  Buchtel, 
upon  the  guaranty,  against  the  Lumber  Com- 
pany. Thie  Company  pleaded  the  general 
issue,  and  gave  notice  that  it  would  give  in 
evidence  and  insist  as  a  defence  to  the  action, 
that  it  was  induced  to  enter  into  the  under- 
taking by  the  false  and  fraudulent  representa- 
tion of  the  plaintiff  that  the  lands  contained 
5,700,000  feet  of  good  merchantable  pine  tim- 
ber ;  whereas,  in  fact,  there  were  only  1,500,000 
feet  of  such  timber  on  the  land,  and  that  there- 
by it  had  sustained  damages  to  the  amount  of 


$20,000,  which  it  would  recoup  against  the 
claim  of  the  plaintiff  and  .ask  to  have  the 
balance  certified  in  its  favor. 

By  the  law  of  Michigan,  damages,  whether 
liquidated  or  not,  claimed  by  a  defendant  as 
arising  out  of  the  contract  or  transaction  up- 
on which  an  action  is  brought,  may  be  set  up 
by  way  of  recoupment  against  the  demand  of 
the  plaintiff;  and,  if  found  to  exceed  such  de- 
mand, the  defendant  can  have  Judgment  for 
the  balance.  The  case  was,  by  stipulation  of 
parties,  tried  before  a  referee,  who  reported  in 
favor  of  the  plaintiff  for  the  amount  claimed, 
with  interest.  He  also  found,  as  a  matter  of 
fact,  that  Bronson,  who  acted  for  the  Improve- 
,ment  and  Manufacturing  Company  in  the 
transaction  in  which  the  assignment  and 
guaranty  were  made,  exhibited  at  the  time  to 
Mason,  who  acted  for  the  Lumber  Company, 
a  plat  of  the  lands  in  the  presence  of  the 
plaintiff,  and  represented  that  they  contained 
5,000,000  feet  of  good  merchantable  pine  tim- 
ber ;  whereas,  as  a  matter  of  fact,  they  con- 
tained only  1,287,197  feet  of  such  timber; 
but  that  there  was  a  large  quantity  of  ad- 
ditional timber  which  was  poor,  the  defects  of 
which  could  not  be  discovered  until  after  it 
was  cut.  He  further  found  that  the  plaintiff 
had  never  seen  the  lands,  and  that  the  Lum- 
ber Company  was  aware  of  the  fact ;  and  that 
all  the  knowledge  he  had  of  the  quantity  of 
the  timber  was  derived  from  an  estimate 
furnished  to  him  by  his  grantor.  The  referee 
also  states  in  his  report  that  "  he  does  not 
find  *'  that  the  plaintiff's  attention  was  called 
to  the  plat  exhit)ited  or  that  he  made  any  rep- 
resentations in  relation  to  the  quantity  of 
timber  on  the  land,  or  that  he  had  any 
knnwiedge  of  the  quantity  at  the  time,  or  that 
the  estimate  furnished  to  him  by  his  grantor 
was  before  him,  or  that  he  alluded  to  it,  or 
that  the  representations  of  Bronson  to  Mason 
as  to  the  quantity  of  the  timber  were  made  in 
his  hearing.  Exceptions  were  taken  to  the 
report  and  overruled  by  the  court  below. 

The  only  questions  presented  by  the  record 
which  merit  consideration  are — 

1st.  Whether  the  false  and  fraudulent 
representations — assuming  that  they  were 
fraudulent  as  well  as  false— of  the  agent  of 
the  Improvement  and  Manufacturing  Com- 
pany to  the  agent  of  the  Lumber  Company, 
as  to  the  quantity  of  timber  on  the  lands 
purchased,  in  which  representations  the  plain- 
tiff did  not  participate,  released  the  defendant 
from  liability  on  its  guaranty  ;  and — 

2d.  Whether  the  report  of  the  referee  is 
fatally  defective  because  it  finds  certain  facts 
inferentially  and  not  directly. 

Neither  of  the  questions  thus  raised  is  ta 
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all  difficult  of  solution.  The  contract  of 
guaranty  of  the  Lumber  Company  was  exe- 
cuted to  the  plaintiff  as  a  consideration  for 
his  permission  to  enter  upon  the  land  and  cut 
and  remove  the  timber  in  advance  of  the 
stipulated  payments.  The  provision  against 
the  cutting  or  removal  of  the  timber,  without 
such  consent,  was  a  most  important  one  to 
him.  It  secured  him  against  a  possible  loss 
if  the  payments  were  not  made.  The  granting 
of  permission  to  the  Lumber  Company  was  re- 
leasing that  security,  and  giving  to  the  com- 
pany 4^he  principal  value  of  the  property  In 
advance  of  payment.  The  guaranty  was  a 
reasonable  exaction  for  it.  The  representa- 
tions of  the  Improvement  Company,  through 
its  officers,  to  the  officers  of  the  Lumber  Com- 
pany,  as  to  the  supposed  amount  of  timber  on 
the  land,  to  induce  the  latter  to  execute  the 
guaranty,  and  thus  obtain  the  permission  of 
the  plaintiff,  cannot  be  allowed  to  mar  or  de- 
feat the  contract  with  him,  as  he  knew  nothing 
of  their  being  made  and  was  ignorant  of  the 
subject  to  which  they  related.  It  was  the  same 
thing  to  him  whether  insufficient  or  adequate 
consideration  passed  between  the  two  com- 
panies. He  gave  to  the  Lumber  Company  a 
valuable  consideration  for  the  guaranty,  and 
has,  therefore,  a  right  to  hold  that  company 
io  the  liabilities  it  assumed. 

The  cases  cited  by  counsel  to  show  that  a 
misrepresentation  of  material  facts  inducing 
a  contract,  though  made  in  ignorance  may, 
in  many  cases,  be  the  foundation  of  a  suit  for 
its  cancellation  or  modification,  have  no 
bearing  on  the  questions  there  presented. 
They  apply  only  where  the  contract,  of  which 
a  rescission  or  modification  is  sought,  was 
obtained  by  the  party  claiming  its  benefit,  and 
the  misrepresentations  related  to  the  con- 
sideration given  for  it. 

Thus,  in  the  first  case  cited,  that  of  Smith 
V.  Richards,  reported  in  the  13th  Peters,  the 
misrepresentation  related  to  land  containing 
a  gold  mine,  and  was  made  by  the  owner  to 
the  vendee  to  induce  its  purchase  by  him. 
And  so  it  will  be  found  in  all  the  other  cases 
cited,  that  the  misrepresentations  came  fh>m 
the  party  holding  the  contract  complained  of, 
and  related  to  the  consideration  upon  which 
it  was  executed. 

In  the  case  before  us  neither  of  these  par- 
ticulars exist.  The  misrepresentations  alleged 
did  not  come  from  the  plaintiff,  the  holder  of 
the  contract,  nor  relate  to  the  permission  given 
to  cut  and  remove  the  timber.  Neither  as  to  the 
nature  or  value  of  his  reserved  right  to  with- 
hold such  permission,  were  any  representa- 
tions made  by  him,  nor  could  there  have  been 
any  misapprehension  of  the  nature  and  extent 


of  the  guaranty  assumed.  ^Whatever  related 
to  other  matters  which  took  place  between 
the  two  companies  was  unknown  to  him  and 
in  no  way  concerned  him. 

The  report  of  the  referee  is  undoubtedly 
defective  in  the  form  in  which  the  statement 
is  made  of  the  plaintiff's  want  of  knowledge 
as  to  the  misrepresentations  of  the  officers  of 
the  Improvement  Company.  The  findings 
should  have  the  precision  of  a  special  verdict, 
and  specify  with  distinctness  the  facts  found, 
and  not  leave  them  to  be  inferred.  '*  I  do  not 
find  *'  that  the  plaintiff  knew  certain  facts,  is 
a  defective  statement,  and  ought  not  to  be  re- 
ceived as  equivalent  to  a  direct  finding  that 
the  plaintiff  did  not  know  the  facts  mentioned ; 
although  it  is  probable  that  the  referee  in- 
tended it  to  have  that  meaning.  But  defects 
of  this  character  in  the  finding  should  have 
been  called  to  the  attention  of  the  court  below 
and  a  more  definite  finding  required  of  the 
referee.  They  cannot  be  considered  here  for 
the  first  time.  It  was  for  the  defendant  to  see 
that  findings  were  had  on  all  matters  material 
to  its  defence,  as  it  was  for  the  plaintiff  to  see 
that  findings  were  sufficient  to  support  the 
Judgment  in  his  favor. 

Judgment  affirmed. 


No.  S74.— OOTOBBR  Tbrk.  18T9. 

The  Mason  Lumber  Company,  Plaintiff  in 
Error, 

V, 

William  Buchtel. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan, 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court. 

In  the  preceding  case  between  these  par- 
ties we  affirmed  the  judgment  of  the  court  be- 
low, recovered  for  the  first  instalment  of  money 
due  upon  the  contract  of  purchase  of  certain 
timber  lands  in  Michigan,  the  pajrment  of 
which  had  been  guaranteed  by  the  defend- 
ant below,  the  Lumber  Company.  The  pres^ 
ent  action  was  for  the  remaining  instalments 
of  the  purchase-money. 

To  the  first  action  the  defendant  set  up  that 
it  was  induced  to  make  the  contract  of  guaran- 
ty by  certain  false  and  fraudulent  represen- 
tations of  the  plaintiff  as  to  the  quantity  of 
merchantable  timber  on  the  land.  To  the 
present  action  it  sets  up  the  same  defence, 
and  also  that  the  representation  made  as  to 
the  quantity  of  timber,  to  indnce  the  exeou* 
tion  of  the  conteract,  amounted  to  a  warranty, 
upon  breach  .of  which  it  was  entitled  to  reoonp 
the  damages  sustained*    To  snett  thes«  d^ 
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fences  the  plaintiff  produced  the  judgment  in 
the  former  case ;  and  the  question  presented 
for  determination  is,  whether  that  Judgment 
was  conclnsive. 

As  to  the  first  defence  there  can  be  no  doubt 
that  such  must  be  the  effect  of  the  judgment. 
The  case  was  between  the  same  parties  for 
the  first  instalment  on  the  contract  guaran- 
teed and  a  recovery  was  there  resisted  upon 
precisely  the  same  ground  here  urged. 

The  extent  and  effect  of  a  former  recovery 
between  the  same  parties  upon  the  same  ques- 
tion raised  in  a  new  action  have  been  so  often 
considered  and  determined  by  this  court,  that 
it  would  be  a  waste  of  time  to  go  over  the  ar- 
gument and  repeat  our  views  on  the  subject. 
Oar  latest  expression  of  opinion,  made  after 
deliberate  consideration,  is  found  in  the  case 
of  Cromwell  v.  The  County  of  Sac  (94  U.  S., 
351).  To  the  reasons  there  adduced  we  have 
nothing  to  add.  And  we  are  of  opinion  that 
the  second  defence  is  also  concluded  by  the 
former  adjudication.  The  finding  of  the  re- 
feree, upon  which  the  judgment  was  rendered 
— and  this  finding,  like  the  verdict  of  a  jury, 
constitutes  an  essential  part  of  the  record  of 
the  case — shows  that  no  representations  as  to 
the  quantity  of  timber  on  the  land  sold  were 
made  to  the  defendant  by  the  plaintiff  or  in 
his  hearing  to  induce  the  execution  of  the 
contract  of  guaranty.  This  finding  having 
gone  into  the  Judgment  is  conclusive  as  to 
the  facts  found  in  all  subsequent  controver- 
sies between  the  parties  on  the  contract. 
Every  defence  requiring  the  negation  of  this 
fact  is  met  and  overthrown  by  that  adjudica- 
tion. 

Judgment  aflSrmed. 

HalMtts  CorpiM. 

1.  ComUhtHon:  Dinnterment  of  Chine$e.^The  stat- 
ute of  California  makinic  it  an  offence  to  disinter 
or  remove  from  the  place  ofaburial  the  remains 
of  any  deceased  person  without  a  permit,  for 
which  a  fee  of  $10  must  be  paid,  does  not  violate 
sabdivlslon  Z  of  section  2,  Article  I,  of  the  Oon- 
ttltntioD  of  the  United  States,  providlnf^  that 
'*  Congress  sball  have  power  to  regulate  com- 
merce with  foreign  nations. '' 

2.  Same, — ^Nor  does  it  violate  subdivision  2  of  sec- 
tion 10,  Article  I,  providing  that  ^'  no  State  shall, 
without  the  consent  of  Congress,  Iivy  any  impost 
or  duties  on    *    *    *    exports. 

3.  Same, — ^Nor  is  it  in  conflict  with  the  Fourteenth 
Amendment,  which  prohibits  any  State  from  de- 
nying to  **any  person  within  its  Jurisdiction  the 
equal  protection  of  the  laws." 

4.  Same:  Treaiy  wUh  C%ma.— Nor  does  it  violate 
the  fourth  article  of  the  treaty  with  China,  called 
the  Burlingame  Treaty,  which  provides  that  *'Chl- 
nese  subjects  In  the  United  States  shall  enjoy  en- 

"  tire*  liberty  of  conscience,  and  shall  be  exempt 
ttom  all  diaabllHy  or  persecution  on  account  of 
their  vdigloiitDyth  or  worship.''    16  Stat.,  740. 


5.  Same,— The  act  is  a  sanitary  measure  within  the 
pol'ce  powers  of  the  State,  and  as  such  is  valid. 

6.  A  corpse  is  not  property,  and  the  remains  of 
human  beings  carried  out  of  tlie  State  for  burial 
in  a  foreign  country  are  not  exports  within  the 
meaning  of  the  National  Constitution  prohlbitlyg 
the  laying  of  Imposts  or  duties  by  the  State  upon 
exports.     "^ 

Sawyer,  Circuit  Judge ;  Hoffman,  J.,  con- 
curring. 

The  petitioner,  Wong  Yung  Quy,  is,  and 
Wong  Wai  Toon  was,  in  his  lifetime,  a  sub- 
ject of  the  Emperor  of  China,  of  the  Mongo- 
lian race,  residing  in  the  United  States. 
Wong  Wai  Toon  died  in  .January,  1876,  and 
was  buried  in  Laurel  Hill  Cemetery,  a  public 
cemetery  of  the  city  and  county  of  San  Fran- 
cisco. In  October,  1879,  petitioner,  a  rela- 
tive of  the  deceased,  having  complied  with 
all  the  provisions  of  said  act,  except  the  pay- 
ment of  $10  required  by  said  act  to  be  paid 
for  an  exhumation  and  removal  permit,  de- 
manded from  the  proper  authorities  permis- 
sion to  remove  the  remains  of  said  Wong  Wai 
Toon  from  said  cemetery,  and  ship  them  to 
China.  Refusal  having  been  made  on  the 
ground  of  the  non-payment  of  the  said  fee  of 
$10  required  to  be  paid  by  said  act,  the  peti- 
tioner proceeded  to  disinter  and  remove  said 
remains  without  a  permit,  and  was  arrested 
in  the  act,  tried  and  convicted  for  the  offence 
created  by  said  statute  in  the  court  having 
jurisdiction,  and  sentenced  to  pay  a  fine  of 
$50,  or,  in  default  of  such  payment,  to  impris- 
onment in  the  city  and  county  jail  for  a  period 
of  twenty-five  days.  Failing  to  pay  the  fine, 
and  being  imprisoned  in  pursuance  of  the 
Judgment,  he  obtained  a  writ  of  habeas  corpus; 
and  he  now  asks  to  be  discharged  on  the 
ground  that  the  provision  of  said  act  requir- 
ing the  payment  of  said  fee  for  a  permit,  vio- 
lates the  treaty  with  China,  known  as  the 
Burlingame  Treaty,  and  the  Constitution  of 
the  United  States,  and  is,  therefore,  void.  All 
the  other  provisions  of  the  act  having  been 
complied  with,  the  only  question  is  as  to  the 
power  of  the  legislature  to  require  the  peti- 
tioner to  take  out  a  permit  at  a  cost  of  $10  as  a 
condition  of  disinterment  and  removal  of  the 
remains  of  his  relative  from  their  place  of 
burial. 

The  local  sanitary  considerations  must  be 
the  same,  whatever  the  purpose  of  exhuma- 
tion and  transportation,  through  the  streets 
of  a  city.  The  fact  that  the  Chinese  exhume 
and  transport  to'  their  own  country  the  remains 
of  all  or  neiirly  all  of  their  dead  (amounting 
to  more  than  ninety  per  cent,  of  all  such  re- 
movals), while  other  aliens  and  citizens  com- 
paratively but  rarely  perform  these  acts,  only 
shows  that  this  generality  of  practice  re- 
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quires  more  rigid  regulations  and  more  care- 
ful scrutiny,  in  order  to  guard  against  infec- 
tions and  other  sanitary  inconveniences,  than 
would  otherwise  be  requ  ired.  In  Secor*  s  case, 
Fratt,  J.,  says:  "A  proper  respect  for  the 
memory  of  the  dead,  a  regard  for  the  tender 
sensibilities  of  the  living,  arid  the  due  preser- 
vation of  the  public  healthy  require  that  the 
corpses  should  not  be  disinterred  or  trans- 
ported  from  place  to  place,  except  under  ex- 
treme circumstances  of  exigency."  18  Alb. 
Law  Jour.,  488 ;  81  Legal  Int.,  268.  The  ex- 
posure  of  unburied  human  remains,  or  neglect 
to  inter  the  same  by  the  person  on  whom  the 
duty  is  cast,  is  a  misdemeanor  at  common  law. 
See  Rex  v.  Stewart,  12.  Ad.  &  E.,  773 ;  Chap- 
pie  V.  Cooper,  13  Mes.  &  Wels,,  252 ;  Ambrose 
V.  Kerrison,  10  Com.  B.,  776;  Jenkins  v. 
Tucker,  1  H.  Black..  394 ;  Willes,  636.  And 
this  is  doubtless  so  in  part,  at  least,  upon 
sanitary  considerations  generally  recognized 
among  enlightened  nations. 

We  see  nothing  in  the  language  of  the  act, 
in  the  surrounding  circumstances,  or  in  the 
nature  of  the  subject-matter  upon  which  the 
statute  operates,  to  Justify  us  in  holding  that 
the  object  of  the  legislature  was  to  impose 
burdens  on  the  commerce  or  intercourse  be- 
tween this  country  and  China,  rather  than  to 
provide  wholesome  sanitary  regulations  for 
the  protection  of  our  people.  The  statute  is 
general,  and  operates  wholly  upon  matters 
within  the  territorial  juridiction  of  the  State, 
and  without  discrimination  as  to  remains  to 
be  removed  to  any  considerable  distance, 
whether  within  or  without  the  State,  and  is 
within  the  principle  of  the  case,  in  re  Ru- 
dolph, recently  decided  in  the  United  States 
Circuit  Court  for  Nevada,  upon  drummers*  li- 
censes. 10  Cent.  Law  Jour.,  224;  2  Fed. 
Rep.,  65.  The  exhumation  and  removal  of 
the  dead  is  not  a  matter  of  public  indiffer- 
ence, harmless  in  itself,  like  the  style  of  wear- 
ing the  hair,  as  in  the  Queue  case,  but  it  affects 
the  public  health,  and  its  regulation  is  like 
the  regulation  of  slaughter-houses  and  other 
noxious  pursuits,  strictly  within  the  police 
powers  of  the  State.  See  Ex  parte  Shrader, 
33  Cal.,  286 ;  Slaughter-House  Cases,  16  Wall., 
36. 

In  Gibbons  v.  Ogden,  9  Wheat.,  203,  Mr. 
Chi^f  Justice  Marshall  says : 

<*  But  the  inspection  laws  are  said  to  be 
regulations  of  commerce,  and  are  certainly 
recognized  in  the  Constitution  as  being  passed 
in  the  exercise  of  a  power  remaiiling  with  the 
States.  *  *  ♦  The  object  of  inspection 
laws  is  to  improve  the  quality  of  articles  pro- 
duced by  the  labor  of  a  country ;  to  fit  them 
for  exportation ;  or  it  may  be  for  domestic 


use.  They  act  upon  the  subject  before  it  be- 
comes an  article  of  foreign  commerce,  or  of 
commerce  among  the  States,  and  prepare  it 
for  that  purpose.  They  form  a  portion  of 
that  immense  mass  of  legislation  which  em- 
braces everything  within  the  territory  of  a 
State  not  surrendered  to  a  general  govern- 
ment, all  of  which  can  be  most  advantageously 
exercised  by  the  States  themselves.  Inspec- 
tion laws,  quarantine  laws,  health  laws  of  every 
description,  as  well  as  laws  for  regulating  the 
internal  commerce  of  a  State,  and  those  which 
respect  turnpike  roads,  berries,  etc.,  are  com- 
ponent part  of  this  mass. 

If  then,  as  claimed,  the  transportation  of 
the  remains  of  deceased  persons  to  China  is 
a  part  of  foreign  commerce,  these  supervising 
and  inspection  laws  ''  act  upon  the  subject 
before  it  becomes  an  article  of  foreign  com- 
merce," and  while  the  remains  are  being 
**  prepared  for  that  purpose."  They  simply 
provide  that  the  preparation  of  the  remains 
for  foreign  transportation,  while  still  within 
the  State  and  under  its  jurisdiction,  shall  be 
made  in  such  a  manner  as  not  to  be  detrimen- 
tal to  the  public  health. 

The  principles  relating  to  sanitary  laws 
recognized  in  City  of  New  York  v.  Miln,  11 
Pet.,  102 ;  Thorpe  v.  R.  and  B.  R.  R.  Co.,  27 
Vt.,  140 ;  The  Passenger  Cases,  7  How.,  283  ; 
Railroad.  Co.  v.  Huson,  96  U.  S.,  471,  and 
numerous  other  cases,  are  broad  enough  to 
cover  the  provisions  in  question.  In  these 
respects  this  case  differs  materially  from  the 
Queue  case,  reported  in  5  Sawyer,  .553,  and  is 
more  like  the  case  arising  under  the  Cubic 
Air  Statute,  which  we  held  to  be  constitu- 
tional. It  being  within  the  constitutional 
power  to  regulate  the  disinterment  and  re- 
moval of  the  dead,  and  to  provide  officers  to 
scrutinize  and  supervise  the  operation  in  order 
to  secure  a  conformity  to  the  laws,  we  see  no 
reason  why  a  fee  cannot  be  charged  to  and 
collected  from  those  who  desire  to  exercise 
the  privilege,  to  defray  the  expenses  of  the  in- 
spection and  supervision.  The  fee  is  charged 
under  the  law,  not  for  the  transportation  or 
for  the  privilege  of  carrying  the  remains  out 
of  the  country,  but  to  pay  the  expenses  of  su- 
pervising their  disinterment  and  due  prepara- 
tion for  passing  through  the  territory  of  the 
State,  and  through  the  streets  of  populous 
cities,  either  to  other  yarts  of  the  State  or 
elsewhere,  without  endangering  the  health  of 
the  people. 

For  similar  reasons  the  provision  in  question 
does  not  violate  subdivision  2  of  section  10, 
Article  I,  of  the  Constitution,  which  provides 
that  "  no  State  shall,  without  the  consent  of 
Congress,  levy  any  imposts  or  daties  on  im* 
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ports  or  exports,  except  wJiat  is  cibaoltUely 
necessary  for  its  inspection  laws.**  The  case 
also  seems  to  be  within  the  terms  of  this  ex- 
ception. Besides,  the  remains  of  deceased 
persons  are  not  '< exports"  within  the  mean- 
ing of  the  term  as  used  in  the  Constitution. 
The  term  refers  only  to  those  things  whiph 
ate  property.  There  is  no  property  in  any 
Jnst  sense  in  the  dead  body  of  a  human  being. 
18  Alb.  L.  Jour.,  487 ;  17  lb.,  268 ;  Pierce  v. 
Pro.  of  Swan  Point  Cemetery,  14  Am.  Rep., 
667 ;  10  R.  I.,  227,  and  cases  cited.  There  is 
no  impost  or  duty  on  exports  in  any  proper 
sense,  or  in  the  sense  of  the  Constitution. 
This  provision  of  the  Constitution  was  in- 
tended to  preyent  discrimination  in  matters 
of  trade. 

The  amount  of  $10  may  seem  large,  but  it 
is  charged  alike  to  all,  and  is  not  so  large  as 
to  justify  us  in  holding  that  it  was  manifestly 
intended  to  obstruct  the  performance  of  the 
duty;  and  we  do  not  understand  that  the 
amount  is  regarded  as  objectionable  if  the 
charge  is  otherwise  legal.  Besides,  it  may 
well  be  questioned  whether  the  treaty-making 
power  would  extend  to  the  protection  of  prac- 
tices under  the  guise  of  religious  sentiment, 
deleterious  to  the  public  health  or  morals,  or 
to  a  subject-matter  within  the  acknowledged 
police  power  of  the  State.  See  Reynolds  v. 
United  States,  98  U.  S.  R.,  145,  with  respect 
to  religious  belief  as  affected  by  the  First 
Amendment  to  the  national  Constitution. 
But,  under  the  view  we  take,  it  is  unneces- 
sary to  consider  the  question  now. 

We  are  satisfied  that  the  provisions  of  the 
act  in  question  do  not  violate  any  provision 
of  the  national  Constitution  or  of  the  treaty 
with  China,  and  that  there  is  no  ground  for 
dischai^ing  the  prisoner  by  this  court. 

Let  the  writ  be  discharged,  and  the  prisoner 
remanded  to  the  custody  of  the  ofl9cer  fh>m 
whom  he  was  taken.  [In  re  Wong  Yung  Quy, 
habeas  corpus.  U.  S.  Cir.  Ct.,  NintJ*  Cir., 
Dist.  of  Cal.J — Pacific  Cost  Law  Journal. 


3and  gijpartnwtnt 


Furnished  by  D.  E.  SlCKBLS. 


iBTiUld  Htmtm  B«l«eUoB. 

1.  After  cancellation  of  prior  homestead  entry  the 
land  covered  thereby,  became  subject  to  entry  by 
first  legal  applicant. 

2.  An  invalid  uncanceled  State  Selection  of  the 
land  is  no  bar  to  the  le^l  appropriation  thereof. 

Depabtmbntof  thb  Intbriob, 

Washington,  D.  C.,  June  22, 1880. 
Sir  :  I  have  considered  the  case  of  John 
McLeron  v.  State  of  Nevada,  involving  lots  8 


and  4  WA  of  S.  W.  i  of  section  81,  town.  42, 
range  40  E.,  Carson  City  District,  Nevada,  o^ 
appeal  by  the  plaintiff  from  your  decision  of 
January  17,  1880. 

These  tracts  were  entered  by  Michael 
Moylan,  per  homestead  entry  No.  108,  Febru- 
ary 13,  1871,  which  entry  was  canceled  by 
your  office  May  24,  1878.  They  were,  there- 
fore, not  subject  to  selection  by  the  State 
March  10,  1878.  As  McLeron  was  the  first 
legal  applicant  for  said  tracts  after  the  can- 
cellation of  Moylan's  entry,  his  declaratory 
therefor  should  remain  intact. 

Your  decision  holding  McLeron*  s  declara- 
tory statement,  as  to  said  tracts,  for  cancel- 
lation, is,  therefore,  reversed  and  the  papers 
submitted  with  your  letter  of  April  29,  1880, 
are  herewith  returned. 

Very  respectfully, 

C.  ScHiTRZ,  Secretary. 
The  CommW  of  the  General  Land  Office. 


B«til«ni  Mi  School  8«eilaDB. 

A  settler  before  survey  claiming  under  the  provis- 
ions of  the  pre-emption  law,  a  portion  of  sections 
16  and  86,  granted  to  the  State  for  school  par- 
poses,  is  required  to  file  his  declaratory  statement 
within  the  le^l  period,  otherwise  the  right  of  the 
State  will  immediately  rest  as  of  the  date  of  sur- 
vey In  the  field. 

Depaktment  of  the  Interior, 
General  Land  Office, 
Washington,  Dec.  27,  1879. 
Register  and  Receiver, 

Leadville,  Colorado. 
Gentlemen  :  I  have  considered  the  matter 
of  the  claim  of  Chas.  W.  Lowe,  to  the  S.  E. 

i,  16,  10  S.,  R.  77  W.,  who  filed  D.  S.  No.  58, 
lay  24,  1877,  alleging  settlement  June  1, 
1866,  and  transmitt<^  the  same  May  6,  1878, 
to  homestead  entry  No.  118. 

The  subdivision  lines  of  said  township  were 
surveyed  between  October  26  and  November 
2,  1868,  and  plat  filed  in  the  local  office  Janu- 
ary 22,  1869. 

By  section  14  of  the  act  of  February  28, 
1861,  (12  Stats.,  p.  176)  "  to  provide  a  tem- 
porary  government  for  the  Territory  of  Colo- 
rado," sections  16  and  36  in  each  township 
were  reserved  for  the  purposes  of  public  schools 
in  the  States,  thereafter  to  be  erected  out  of 
the  same. 

By  act  of  June  2,  1862,  (12  Stats.,  p.  418) 
providing  for  the  establishment  of  a  land 
office  in  said  territory,  the  provisions  of  the 
pre-emption  act  of  September  4,  1841,  were 
extended  thereto  with  the  proviso  *'that  when 
unsurveyed  lands  are  claimed  by  pre-emption, 
notice  of  the  specific  tracts  claimed  shall  be 
filed  within  six  months  after  the  survey  has 
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been  made  in  the  field,  and  on  failare  to  file 
such  notice,  or  to  pay  for  the  tract  claimed 
within  twelve  months  from  the  filing  of  such 
notice,  the  parties  claiming  such  lands  shall 
forfeit  all  right  thereto,  provided  said  no- 
tices may  be  filed  with  the  Surveyor-General, 
and  to  be  noted  by  him  on  the  township  plats." 

Under  this  provision  of  law,  which  was  not 
repealed  until  the  passage  of  the  act  of  July 
14,  1870,  (16  Stats.,  p.  279),  Lowe  should  have 
filed  his  declaratory  statement  on  or  prior  to ! 
May  2,  1869,  but  it  does  not  appear  from  the  | 
plat  of  said  township  on  file  in  this  office,  nor 
is  it  shown  that  he  did  so  file  his  notice  with 
the  Surveyor-General,  nor  did  he  file  it  in  the 
local  office,  although  the  plat  was  filed  there 
in  January,  1869,  over  five  months  prior  to 
the  expiration  of  the  time  allowed  him  within 
which  to  file. 

In  the  case  of  Metle  v.  State  of  California, 
decided  October  18,  1878,  and  affirmed  by  the 
Honorable  Secretary  of  the  Interior  May  27, 
1879,  (Copp's  L.  O.  for  February,  1879,  p.  164), 
this  office,  construing  the  6th  section  of  the  act 
of  March  3,  1853,  granting  pre-emption  rights 
in  California,  which  provided  that  when  un- 
surveyed  lands  are  Claimed  by  pre-emption,  the 
usual  notice  of  said  claim  shall  be  filed  with- 
in three  months  after  the  return  of  the  plats 
of  survey  to  the  land  office,  and  proof  and  pay- 
ment sliall  be  made  prior  to  the  day  appointed 
*  *  *  for  the  commencement  of  the  sale 
including  such  lands,  "  held  that  there  was  an 
abandonment  by  the  settler  where  there  was  a 
failure  to  assert  his  claim  by  filing  the  usual 
notice  thereof,  or  the  failure  to  make  payment 
as  provided  in  said  section,  as  one  of  the  con- 
ditions upon  which  the  right  of  pre-emption 
was  granted,  and  in  the  case  of  Water  and 
Mining  Co.  v.  Bugby  (6  Otto,  165)  the  Superior 
Court  of  the  United  States  held  that  where  the 
settler  on  a  school  section,  being  under  no 
obligation  to  assert  his  claim,  abandoned  it, 
the  right  of  the  State  became  absolute  as  of 
the  date  the  surveys  were  completed. 

These  decisions  apply  as  well  to  Colorado 
as  to  the  State  of  California,  the  same  grant  of 
sections  16  and  36  for  school  purposes  was 
made  to  her  as  to  the  latter  State,  subject  to 
be  defeated  as  to  portions  of  the  particular 
sections  granted  by  the  claims  of  settlers  be- 
fore survey  which  were  duly  prosecuted  to 
completion  in  conformity  with  law. 

Viewed  in  the  light  of  those  decisions,  it  is 
evident  that  whatever  rights  Lowe  acquired 
by  his  settlement  in  1866,  were  lost  by  his 
failure  to  give  the  notice  required  by  law,  and 
thereafter  to  make  proof  and  payment  within 
the  periods  limited,  and  upon  this  failure  to 
comply  with  law  or  abiuidonment  of  his  claim. 


the  right  of  the  State  to  the  land  settled  upon 
immediately  vested  as  of  the  date  the  survey 
was  completed. 

Under  these  circumstances  Lowe's  said 
homestead  entry  No.  118  was  unauthorised 
and  illegal,  and  has,  therefore,  been  held  for 
cancellation. 

You  will  notify  him  of  this  decision,  and 
that  he  will  be  allowed  seventy  days  fiom  its 
date  for  appeal. 

Very  respectfully, 

J.  M.  ABMSTRONe, 

Acting  Commissioner, 
Affirmed  by  Secretary  of  the  Interior.  June 
22,  1880.  • 


i^h^  ((ourts. 


OEHKRAI.  TEBM. 

JUKB  21. 1880. 

In  the  matter  of  Joeeph  G.  Harper  et  al.  Habeas  corpus. 
Judgment  affirmed,  and  prisoners  were  remanded  to  evm- 
tody  of  respondent. 

Deggs,  use  of  Wallace,  t.  E.  O.  Ingersoll  etal.  Decree  af* 
flrmed. 

Baltimore  United  OU  Ck>.  t.  A.  L.  Barber  Jt  Ck>.  Jods- 
ment  affirmed. 

CIRCUIT  COUBT.— Bl«w  Salts  at  l««w. 

June  19, 1880. 

SS018.  Robert  A.  PhUlips  v.  Wm.  W.  M jers.  Note,  $888.86. 
PUb  attys,  H,  O.  Jt  B.  Olaoghton. 

82019.  w.  S.  Ooz  etal.  t.  Obarles  F. Peck.  Note.$2,fi00. 
Plfls  attr,  J.  M.  Johnston. 

29020.  £Uen  O.  Van  Wrck  v.  Edward  Stephen.  Note. 
$4fi0  00.    Plffs  atty.  H.  R.  Elliot. 

88021.  Michael  Keane  t.  Michael  Kelley.  Damages, 
$4,000.    Plffs  atty.  D.  E.  Oahill. 

28082  Isabella  Higgins  et  al.  v.  D.  F.  Hamlmk  Jt  Ck>.  Ac- 
count, $254.48.    Pllfte  atty,  H.  T.  Taggart. 

Juitm  88. 1880. 

88088.  Fanny  Kelly  Gordon  t.  Elizabeth  O.  Clarke  et  aL 
Note,  $48S.A8.    Plffs  atty.  L.  0.  Williamson. 

88084.  Isaac  Mehobach  t.  Wm.  T.  Turner.  Note,  $000. 
PUb  attys.  Shellabarger  4  Wilson  and  W.  T.  S.  Onrtis. 

82026.  Harmon,  Boswell  Jt  Go.  t.  Jennie  Melrord.  Ac- 
connt,  $196.06.    Plffs  atty,  O.  C.  Cole. 

JUNB  23, 1880. 

28026.  A.  E.  PhUlips  t.  T.  Edward  Clark.  Acc*t.  $180.Ul. 
Pitta  atty,  E.  Camsi. 

28027.  Barboor  Jt  Hamilton  y.  John  Mann.  Note,  $84.48. 
Plffs  atty,  E.  Oarnsi. 

Junk  24. 1880. 
22028.  Chas.  A.  Elliot  ▼.  Andrew  Wilson.    Judgment  of 
Justice  Walter,  $26.    Plffs  atty,  P.  P. 

8S029.  John  Holschuh  t.  Catherine  Roth.  Note,  $161.26. 
Plffs  atty,  S.  C.  Mills.  , 

Juira  26. 1880. 
22030  Samuel  Lewis  v.  John  W.  Wright.    Note.  $S,U0O. 
Plffs  atty,  Wm  F.  Mattingly. 


IN  EaVITT— N«w  Balis. 

Junu  18. 1880. 
7324.  Mary  Beyer  y.  Emma  Lindenkohl  et  al.  To  substitute 
trustee,  he.    Com.  sol .  W.  B.  Webb. 

JUNC19.1880. 
7326.  Catherine  Mann  y.  John  Biann  et  al.    Com.  sol.,  J. 
W.  Rogers. 

June  88, 1880. 

7326.  Susan  E.  ZeU  y.  Charles  F.  Zell.    Diyorce.    Com. 
sol.,  R.  J.  Marray. 

7327.  Amanda  Best  t.  Peter  Best  et  al.    Discoyery  and  ac- 
count.   Com.  sol.,  J.  Parker  Jordan. 

JUNSS8,1880. 

7328.  Wm.  N.  Rowe  y.  W.  B.  Todd,  Jr.    To  vacate  sale, 
&c.    Com.  sols.,  C.  F.  Rowe,  Hine  and  Thomas. 

June  84, 1880. 
7898.  Wm.  Mayse  ▼.  B  H.  Warner.    To  substitute  trustee. 
Com.  sol.,  Edward  H.Thomas. 

7830.  C.  T.  McDonald  y.  Richard  Kelly  et  al.    For  sale. 
Com.  sol.,  W.  B.  Webb. 

Juke  26, 1880. 
7331.  BenJ.  Reiss  y.  Elisabeth  Reiss.    To  cancel  a  deed, 
for  reoeiyer,  Ac,    Com.  sols.,  Hlne  4  Thomas. 
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PBOBAflTB  COIXn-Cox,  J. 

JUNB  86.  1880. 

Will  of  James  H.  Bidgeway  filed,  and  letters  iMaed  to  O. 
T.RldcewaT.ezeoatrix;  bond,  $10,000. 

Estate  of  Johanna  Keliher ;  petition  of  M.  E.  Hamilton 
for  letters  testamentary  filed. 

Estate  of  Ann  Piekrell ;  petition  for  citation  on  executor 
filed. 

'Estate  of  John  W.  Booth ;  letters  of  administration  issaed 
to  A.  M.  Booth ;  bond,  $000. 

Estate  of  James  H.  Oollins;  letters  of  administration 
issaed  to  S.  J.  Oollins :  bond,  $S.00O. 

Estate  of  Mary  A.  McOraw ;  petition  of  Francis  MoGraw 
Ibr  letters  filed. 

Estate  of  W.  H.  Byles;  letters  of  adminlstraUon  issaed; 
bond,  $900. 

Estate  of  Morgan  B.Matthews;  citation  issned  against 
administrator. 

Estate  of  Solomon  Storer;  ezeentor  anthorlaed  to  sell 
stock  In  trade  at  prit ate  sale. 

Estate  of  Mary  and  John  Fitzgerald ;  sale  of  orphans* 
real  estate  by  John  Brannan,  guardian,  ratified. 

Ernestine  N.  Oobenwas  appointed  guardian  to  orphans 
of  John  P.  Spanier,  bond,  $1,000. 

Estate  of  Emily  Sonthwiok ;  ezo^tions  to  administrator's 
aeooant  overmled. 

Estate  of  George  W.  Marley ;  sewer  oertifioatee  ordered 
to  be  oonrerted. 


IJeg€U  Notices. 


/"IHANOEBY  SALE  OF  VALUABLE  PBOPERTT  ON 
\^    M  STREET.  BETWEEN  FIFTH  AND  SIXTH  STS. 
NORTHEAST,    IMPROVED     BY     TWO     FRABiE 
HOUSES 
By  Tirtue  of  a  decree  of  the  Supreme  Oonrt  of  the  Dis- 
trict of  Oolumbia,  passed  in  equity  cause  No.  4783,  the  un- 
dersigned will  oflTer  for  sale  at  public  auction,  in  fh>nt  of 
the  premises,  on  FRIDAT,  Jult  Sd»  1880,  at  8  o'clock  p  m.. 
lots  six  (8)  and  seren  (7),  in  Smairs  subdlTision  of  square 
eight  hundred  and  twenty-eight  (828). 

Terms :  One  third  cash :  balanoe  in  six  and  twelve  months, 
for  which  notes  of  purchaser,  bearing  eight  per  cent.  In- 
terest from  day  of  sale  until  paid,  and  secured  by  deed  of 
trust  on  property  sold,  wlil  be  taken.  A  deposit  of  $50  on 
each  lot  sold  will  be  required  at  time  of  sale.  All  con- 
Teyancing  and  recording  at  cost  of  purchaser. 
SIDNEY  T.  THOMAS,  1 

4M  D  street  n.  w.  f  TrMUifl. 

EDWARD  O.  OARRINOTON,  Jm.,      f  ^  'n»»»^- 
No.  488  Louisiana  Ave.  3 
B.  H.  Wabnbb,  Auet.  SO  1 


ipHIS  IS  TO  OIVE  NOTICE. 

X  That  the  subscriber,  of  Washington.  D.  U.,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business 
Letters  of  Administration  w.  a,  on  the  personal  estate  of 
Lucy  S.  Crandell,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same, with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  llth  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  llth  day  of  June,  1880. 

28-8 SUSANAH  A.  CRANDELL. 

THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Mary  F.  A. 
Torrey,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereot  to  the  subscriber,  at  or  before  the  S3d  day  of 
June  next ;  they  may  otherwise  by  la-v  be  excluded  nt>m 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  99d  day  of  June,  1880. 

98-3  A.  A.  BROOKE. 


qiHIS  IS  TO  GIVE  NOTICE, 

X  That  the  subscriber,  of  Washington  City,  D.  C  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for'Orphans'Oonrtbuslness.Letters 
of  Administration,  on  the  personal  estate  of  Henry  L. 
Kinney,  late  of  Corpus  Christi,  Texas,  decease. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  llth  day  Of 
June  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  ef  the  said  estate. 

Given  under  my  hand  this  llth  day  of  Jnne,1880. 

M-S*  R.  T.  BIROHETT.    , 


Legal  Notices. 


rf  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Tvrm  for  Orphan's  Court 
Business.    June  16, 1880. 

In  the  case  of  Charles  M.  Matthews,  Administrator  w.  a. 
of  Jolrn  Byng,  deceased,  the  Administrator  w.  a  ,  aforesaid 
has  with  the  approval  of  the  Coart,  appointed  Friday,  the 
8th  day  of  August  A.  D.  1880.  at  11  o'clock  a.  m.  for  making 
payment  and  distribution  under  the  Court's  direction  and 
control :  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares,  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorised, with  their  claims  against  the  estate  properly 
vouched:  otherwise  the  administrator  w.a.  will  take  the  ben- 
efit of  the  law  against  them :  Provided  a  copy  of  this  or- 
der be  published  once  a  week  for  three  weeks  in  the  Wash- 
ington Law  Reporter  previous  te  the  said  day. 

18-8  Test :  A.  WEBSTER,  Register  of  WUU. 

rpHIS  IS  TO  GIVE  NOTICE. 

X  That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  George 
Smlthson,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  4th  day  of  June  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  uie  said  estate. 

Given  under  my  hand  this  4th  day  of  June,  1880. 

KURTZ  JOHNSON. 
Hnrc  4  Thomas,  Solicitors. 


CHANCERY  SALE  OF  IMPROVED  REAL  ESTATE 
ON  G  STREET.  BETWEEN  TWENTIETH  AND 
TWENTY-FIRST  STREETS,  NORTHWEST. 

By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  in  the  case  of  Edwards  et  al.  v.  Hickman 
et  al.,  the  undersigned  will  sell,  in  front  of  the  premises,  on 
FRIDAY,  the  2d  day  of  Julj,  1880,  at  6H  o'clock  p.  m., 
the  east  half  of  lot  No.  8,  in  square  102,  Improved  by  a  two- 
story  brick  house. 

Terms  of  sale,  as  prescribed  by  decree :  One- third  cash, 
and  the  balance  in  six.  twelve  and  eighteen  months,  with 
interest  at  the  rate  of  six  per  cent,  till  paid.  Two  hundred 
dollars  cash  must  be  paid  at  time  of  sale.  Conveyancing 
at  the  cost  of  the  purchaser.  Sale  must  be  complied  with 
in  seven  days,  otherwise  the  property  will  be  resold  at  the 
risk  and  cost  of  the  defitnlting  purchaser.  Purchaser  may 
pay  all  cash  at  his  option. 

R.  S.  DAVIS,  1 

SIS  4H  street  n.w.  LTrn«t<»«« 
ANDREW  B.  DUVALL,     f  A'«»*«e«. 
482  Louisiana  ave.  n.  w.  j 
Waltbb  B.  Williams  4  Co.,  Aucu.  28-1 


rUSTEE'S   SALE   OF   INTEREST  IN  VALUABLE 
PATENT   RIGHTS  NOS.  I69,6T7  AND    189.»r7, 
FOR  IMPROVEMENSTS   IN    PLATE-PRINTING 
PRESSES. 
By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  the  2d  day  of  June,  A.  D.  1880,  In 
equity  cause  No.  8748,  docket  1 9,  wherein  Julius  Lansburgh 
is  complainant,  and    Walter   S.  Appleton  et  al.  are  de- 
fendanU.  I  wiU  seU  on  THURSDAY,  July  1st,  A.  D.  1880, 
at  ten  o'clock  a.  m.,  at  the  auction  rooms  of  Duncanson  Bros., 
comer  of  9th  and  D  streets  n.  w.,  in  the  city  of  Washing- 
ton, D.  C,  all  the  right,  title  and  interest  of  defendant, 
Walters.  Appleton,  in  letters  patent  of  the  United  States 
of  America,  numbered  respectively  182,877  and  180,877,  for 
iinprovements  in  plate-piinting  presses.  &c. 

Terms :  The  purchase  money  to  be  paid  in  cash  on  the 
ratification  of  the  sale  by  the  court.  A  deposit  of  fifty  dol- 
lars will  be  required  at  the  time  of  sale. 

LEON  TOBRINER,  Tustee, 
24  2  880  4H  street  n.  w. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans' Couri  business. 
Letters  Testamentary  on  the  personal  estate  of  Maria  J. 
Elliott,  late  of  the  District  of  Oolumbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vonchers 
thereof,  to  the  subscriber,  at  or  before  the  4th  day  of 
June  next:  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  June,  1880. 

S4-8*  WJLLIAM  M.  MEW. 


Digitized  by 


Google 


416 


WASHINGTON  LAW  EEPORTER. 


Vol.  Vm 


Legal  Notices. 


mHIS  IS  TO   OIVE  NOTIOE, 

X  That  the  aubscriber,  of  Wasbinfrton  Oily,  hath  obtained 
from  the  Sapreme  Ooort  of  the  DUtrict  of  Oolnmbia,  hold- 
ing a  Special  Term  for  Orphans*  Coart  bnfllnes8,Lettere 
Testamentary  on  the  personal  estate  of  Catherine  Barolav, 
late  of  the  District  of  Oolnmbia,  deceased. 

All  persons  havinir  claims  a^rainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Toaohers  there* 
of,  to  the  subscriber,  at  or  before  the  4th  day  of  Jane 
next:  they  may  otherwise  bylaw  be  exdnded  firom  all 
benefit  of  the  said  es^^te. 

G-iven  nnder  my  hand  this  4th  day  of  Jone,  1880. 
24-8»  HARBT  O.  TOWEES,  Execotor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Colombia,  holding  a  Special  Term  for  Orphan's  Court 
Business.    .Tune  11, 1880. 

In  the  matter  of  the  Will  of  Charles  M.  Smith. 
Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentary on  the  estate  of  Charles  M.  Smith,  of  the  District 
of  Columbia  has  this  day  been  made  by  Charles  Beall. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  16th  day  of  July  next,  at  11  o*clock  a.  m., 
to  show  cause  why  the  Will  should  not  be  proyed  and  Let- 
ters Testamentary  on  the  estate  of  the  said  deceased  should 
not  issue  as  prayed.     Proyided,  a  copy  of  this  order   be 

Enblished  once  a  week  for  three  weeks,  in  the  Washington 
law  Reporter,  preyious  to  the  said  day. 
Test:  34-3  A.  WEBSTER,  Register  of  WlUs 


CHANCERY  SALE   OF   LOTS  14  TO  21,  BOTH   IN- 
CLUSIVE.   AND   THE    NORTH    23    FEET    AND    6 
INCHES  OF  LOT  18,  IN  SQUARE  78,  SITUATED 
ON    TWENTY-FIRST    STREET,    AND   NORTH   K 
STREET  NORTHWEST,  NOW  OCCUPIED  BY  THE 
DISTRICT  OF  COLUMBIA  AS  A  MARKET  HOtrSE. 
By  virtue  of  the  decrees  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  in  Equity  cause  of   Augusta 
McBlair  et  al.  against  John  G.  McBlair  et  al..  No.  1,SA6.  the 
undersigned,  as  Trustee,  will  sell  at  public  auction,  in  from 
of  the  premises,  on  THURSDAY,  the  Ist  day  of  July,  A.  D. 
1880,  at  6)i  o'clock,  p.  m.,  all  those  pieces  or  parcels  of 

ground  in  the  city  of  Washington,  District  of  Columbia, 
nown  and  designated  upon  the  plans  or  plats  of  said  city 
as  Lots  14, 16, 10. 17, 18, 19, 90  and  21,  and  the  north  23  feet 
and  6  inches  of  Lot  13,  in  square  No.  78,  at  risk  and  cost  of 
the  defaulting  purchaser. 

The  terms  of  sale  are :  One-third  (H)  cash,  and  the  re- 
sidue in  two  (2)  equal  instalments  at  six  and  twelye  months 
after  date,  with  interest,  to  be  secured  by  approved  notes, 
and  a  Hen  reserved  on  the  property  sold.  No  deed  or  deeds 
will  be  given  until  all  purchase  money  and  interest  shall 
have  been  paid.  A  deposit  of  $100  will  be  required  on  each 
lot  and  part  of  lot  when  sold.  All  conveyancing  at  pur- 
chaser's costs.  If  the  terms  of  sale  be  not  complied  with 
in  ten  days  from  day  of  sale,  the  Trustee  reserves  the  right 
to  resell  the  property  at  the  risk  and  costs  of  the  defaulting 
purchaser  after  ten  days'  notice  in  the  Evening  Star. 

WILLIAM  J.  MILLER,  Trustee, 
Ofllce.  400  Louisiana  av«. 
WALTER  B.  WILLIAMS  H.  CO.,  AucU.  24-3 


THIS  IS  TO  GIVE  NOTICE: 
That  the  subscriber,  of  Washington  City,  has  obtained 
form  the  Supreme  Couit  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
Testaroentanr  on  the  Personal.  Estate  of  Jonathan  Homer 
Lane,  late  of  the  District  of  Columbia,  deceased. 

An  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  »ame,  with  the  vouchers 
thereof,  to  the  snbcriber,  at  or  before  the  4tb  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Oiven  nnder  my  hand  this  4th  day  of  June,  1880. 

24-8*  JAMES  J.  CLARKE,  Executor. 


IN    THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

Mart  Bangs  ) 

V.  \    Equity,  4,324.    Docket  14. 

Sabah  C.  Oobmlbt  Vt  AL.  ) 

It  is  this  6th  day  of  June,  A.  D.  1880,  ordered  by  the  court 
that  the  sale  this  day  reported  by  the  trustee  in  this  cause, 
be  ratified  and  confirmed  unless  cause  to  the  contrary 
thereof  be  shown  on  or  before  the  6th  dav  of  July  next. 
Provided,  a  copy  of  this  order  be  inserted  in  the  Wash- 
ington Law  Reporter  once  in  each  of  three  successive  weeks 
before  said  day. 
The  report  states  the  amount  of  sale  to  be  $1,000. 

W.  S.  COX,  Justice. 
Tnieoopy.   Test:        84-8         B.  J.  Mbiob,  Clerk.  4e.  ^ 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

CATHBBimB    BUBCH 

No,  8671.    Equity. 
S.  LAvnnA  Wallaoh  xt   al.  ' 
Susan  L.  Wallach  ) 

V.  >    No.  4423.    Equity. 

Cathbrutb  Bubch   bt  al.    ) 

Ordered,  that  the  sale  made  and  reported  by  the  trustees 
in  this  cause  June  16, 1880,  be  ratified  and  confirmed  unless 
cause  to  the  contrary  thereof  be  shown  on  or  before  July  17, 
1880.  Provided,  a  copy  of  this  order  be  published  in  the 
Washington  Law  Reporter  once  in  each  of  three  successive 
weeks  before  that  day. 
The  report  states  amount  of  sale  to  be  $0.900.00. 

MAC  ARTHUR,  JnsUce. 
A  true  copy.        Test :  26-3        R.  J.  Mbios,  Clerk. 

THIS  IS  TO  OIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Isaiah  Hansoom, 
late  of  the  United  States  Navy,  deceased. 

All  persons  having  claims  against  the  said  deeeasad  are 
hereby  warned  to  exhibit  the  same,  with  ihe  vouchers  there* 
of,  to  the  subscriber,  at  or  before  the  18th  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  mV  hand  this  18th  day  of  June,  1880. 

26-8  JULIA  BfARIA  HANSCOM,  Execatrix. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Oolnm- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  peronal  estate  of  Peter  Han- 
nay,  late  of  District  of  the  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  11th  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  fyomall 
^eneflt  of  the  said  estate. 
Given  under  my  hand  this  11th  day  of  June,  1880. 

SARAH  E.  HANNAY. 
H.  B.  Obittbndbn,  Solicitor.  26-8 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Mount  Pleasant,  D.  C  has  ob 
tained  ftt>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Let- 
ters of  Administration  on  the  j)ersonal  estate  of  Robert  B. 
Wallace,  late  of  the  District  ox  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  11th  day  of 
June  next;  thev  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Given  under  my  hand  this  11th  day  of  June,  1880. 

MARGARET  J.  WALLACE,  Administratrix. 
A.  J.  WuiTAKBB,  Solicitor.  26-S 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT    OF 
Columbia,  the  15th  day  of  June,  1880. 
.foiiN  T.  Mitch  BLL  ) 

V.  [    No.  7318.     Equity  Doc.  SO. 

Julia  A.  Wilson  bt  al.     } 

On  motion  of  the  plaintUT.  by  Mr.  I.  Kimball,  Jr..  his 
solicitor,  it  is  ordered  that  the  defendants,  John  M.  Wilson, 
Thomas  Wilson  and  Duncan  M.  Wilson,  cause  their  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rnle- 
day  occurring  forty  days  after  this  day:  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  Court.  .  W.  S  COX,  Justice,  Itc. 
True  copy.    Test;       26-3 R.  J.  Mbigs,  Clerk,  etc. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT    OF 
Columbia,  the  7th  day  of  June,  188o. 

JBBSIB  I .  M  .  WiNTBB  ) 

V.  (    No.  7,807.    Equity  Doc.  28. 

JOSBPH    DbWITT   WiNTBB.     ) 

On  motion  of  the  plaintiff,  by  Mr.  Charles  S.  Moorei 
her  solicitor,  it  is  ordered  that  the  defendant,  Joseph  De  Witt 
Winter,  cause  bis  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  dajrs  after  this  day, 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

By  the  Court :  WALTER  S.  COX,  JnsUoe. 

True  copy.     Test:  24-8  R.  J.  Mbiqs. Olerk. 

Ohaj,  S.  Moobb,  Solicitor. 
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GEORGE  B.  qORKHILL       -        -        Editob 
A.  H.  JACKSON      •     -      ABBOOIATB  Editor 


Th£  following  is  a  summary  of  the  ap- 
propriations made  by  Congress  in  the  thirteen 
regular  annaal  appropriation  bills  and  the 
various  deficiency  bills  that  become  laws 
durisg  the  session : 

Regular  annual  pension  bill  •  |82,404,000  00 

Pension  deficiency         -  9,322,999  22 

Post-office  appropriation        •  39,093,420  00 

Post-office  deficiency         -  1,250,000  00 

MUitary  Academy         -        •  316,234  38 

Fortifications    -        .        -     ,  660,000  00 

Consular  and  diplomatic        -  1,184,136  00 

Navy         ....  14,406,79770 

Army 26,425,800  00 

Indian       ....  4,666,31420 

Indian  deficiency  -  •  136,000  00 
Legislative,    executive,    and 

judicial         -        •        -  16,274,223  69 

Sundry  civil         -        -         -  22,623,821  60 

River  and  harbor      -        -  8,929,600  00 

District  of  Columbia    -        -  1,714,498  67 

Agricultural     -        -        -  263,300  00 

Regular  deficiency  bill          -  4,677,002  04 

Printing  deficiency  -  360,000  00 
House  and  State  contingent 

fund  deficiencies        -        -  39,012  00 

Miscellaneous  (estimate)      -  2,400,000  00 


Total  -  -  -  $186,806,068  40 
The  '*  miscellaneous "  estimate  includes 
$1,096,000  appropriated  for  the  construction 
of  public  buildings  at  Baltimore,  Cleveland, 
Toledo,  and  other  cities  not  provided  for  in 
the  Sundry  Civil  bill ;  $200,000  for  new  mili- 
tary poets,  about  $400,000  for  war  claims  of 
loyal  citizens  in  the  border  and  Southern 
States,  $100,000  to  carry  into  effect  the 
French  Treaty,  $120,000  for  the  Yorktown 
monument  and  centennial  celebration,  $76,000 
to  provide  a  site  for  the  Naval  Observatory, 
and   aboui  $100,000  for  additional  clerks  to 

settle  pension  claims. 

« ^•> « 
For  the  first  time  since  the  reorganiza- 
tion of  the  Courts  of  the  District  all  cases 
on  the  Calander  of  the  General  Term  have 
been  called. 


An  E^te  Tail. 

Littleton  informs  us  that  an  estate  tail  is 
a  limited  estate,  wherein  the  donor,  in  his  gift 
expresses  what  sort  of  heirs  shall  inherit ;  so 
the  law  cooperating  with  the  donor^s  inten- 
tion, makes  the  estate  tail.  These  estates 
are  not,  by  this  name,  known  in  any  ancient 
writings,  for  the  law  of  the  twelve  tables 
makes  no  mention  of  them,  yet,  the  law  calls 
them  Agnati,  to  inherit ;  and  in  the  media  Juris- 
prudentia  there  were  institutions  and  subefti* 
tutions  like  English  remainders ;  the  civil  law 
had  a  greater  regard  for  the  male  than  for  the 
female  line,  till  the  Emperor  Justinian,  in  his 
novels,  put  both  on  an  equal  footing. 

The  Jewish  law,  which  is  the  most  anci^Bl 
written  law  known  to  civilized  man,  makes  no 
mention  of  estates  tail.  Indeed,  the  daughter 
of  Zotophe  had,  on  the  failure  of  male  issue 
in  their  family,  claimed  the  inheritance,  which 
shows,  as  long  as  there  were  sons,  the  daughters 
did  not  inherit ;  but  the  succession  among  the 
Jews  was  generally  the  same  as  among  the 
ancient  Romans.  It  is  therefore  presumable 
that  estates  tail  had  there  origin  in  the  feudal 
law,  since  that  law  in  its  purity  adittitted 
no  female  succession,  before  the  feodum 
feminium  was  introduced ;  and  by  that  law* 
as  it  existed  in  England,  the  eldest  son  took 
the  estate  and  it  always  descended  according 
to  the  tenor  of  the  investiture  or  grant,  which 
is  the  same  as  estates  tail,  where  the  voluntas 
donatoris  is  the  rule  and  measure  of  the  e8« 
tate,  and  as  the  conqueror  introduced  military 
services  into  England  which  arose  from  feu* 
dal  law,  operative  in  Normandy  long  before 
the  conquest ;  so  this  insensibly  carried  the 
estate  to  the  eldest  s^n,  and  brought  about 
the  statute  of  entails.  For,  before  the  con- 
quest,  by  the  English  law,  all  the  sons  inherited, 
and  so  was  the  law  in  Wales  during  the  reign 
of  Edward  I. 

Nam  aliter  usiUUnm  est  in  Wallia  quam  in 
Anglia  quoad  suceesaionem  hereditatis,  eo  quad 
Jiereditas  in  Wallia  partibUis  sit  in^  hoeredes 
ma^tctdos.  Lord  Hale  was  of  opinion,  thilt  till 
King  John*s  time,  the  hereditary  succession 
to  the  eldest  son,  was  not  settled.  But  thit 
was  to  be  understood  of  socage  (a  tenure 
of  lands  and  tenementis^  by  «  oertntn  or  de^ 
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termined  service)  for,  from  the  time  of  the 
conqueror,  the  feadal  tenifres  of  knight-service 
were  introduced,  and  there  the  eldest  son 
inherited,  and  this  continued  until  the  statute 
de  Donia,  when  the  lords  and  great  men 
being  fond  of  perpetuating  their  names 
and  handing  down  their  .estates  to  their 
families,  by  the  statute,  created  these  estates 
tail. 


Bs«k  Nstiess. 

Bennett's  Edition  of  Goddard's  Law 
of  Easements  has  been  received,  and  is  a 
valuable  accession  to  the  library  of  the  Law 
Reporteb.  This,  the  third  edition,  is  of  the 
highest  value  to  the  law  literature  of  the 
country.  The  author  has  the  real  merit  of 
confining  himself  to  the  subject  in  hand ;  in 
no  instance  is  he  drawn  aside  to  discuss, 
except  to  distinguish  the  law  of  Natural 
Rights — ^the  right  to  Profit  a  Prendre ;  rights 
most  analogous  to  easements,  though  strictly 
speaking,  they  cannot  be  called  such.  John 
Leyboum  Goddard's  first  treatise  on  Ease- 
ments was  written  in  1871,  and  reached  its 
second  edition  in  1877.  It  was  declared  by 
Cockbum,  C.  J.,  in  Angus  v.  Dalton,  52,  Q.  B. 
Div.,  118,  to  be  ''  a  learned  and  able  treatise." 
The  subject  is  discussed  in  natural  and 
philosophic  order ;  treating  of  the  definition 
and  nature  of  Easements;  of  the  various 
methods  of  acquiring  them ;  of  the  mode  and 
extent  of  their  enjoyment ;  of  their  disturb- 
ance, and  remedy  therefor ;  and,  lastly,  how 
they  may  be  lost  or  extinguished. 

The  publishers,  Uowton,  Mifflin  A  Co.,  of 
Boston,  Mass.,  have  Just  jcause  to  be  proud 
of  the  mechanical  execution  of  this  volume. 
It  contains  542  pages  of  reading  matter,  with 
copious  foot  citations,  references  and  mar 
ginal  notes,  printed  on  firm,  heavy,  white 
paper,  in  lax^i^e  clear  type;  and  is  bound  in 
the  best  quality  of  legal  calf;  it  is  a  mon 
ument  to  the  art  of  ^e  printer  and  the 
binder. 


A  correspondent  writes : 

In  vol.  I.,  book  II.,  chap.  I.,  sec.  XIII.— >topic« 
^*  Impossible  Considerations,"  in  'the  last  subdi- 
vision—ot  Pars-'n  on  Contracts,  I  find  the  fol- 
low! g : 

'^  It  appears  that  while  a  promise  to  do  an  impos- 
siUe  thing  is  null,  a  promis«'  not  to  do  an  impos- 
sible thinie  is  h  suflident  foundMtion  for  an  obliga- 
tion which  rests  upon  it." 

I  don't  quite  understand  the  meaning  of  that 
clause.  Does  it  mean  *'  while  you  cannot  b*:  held 
to  perform  an  impossible  contnct,  you  can  b(*  held 
if  you  don't  fulfil  a  contract  that  Is  impossible,  tf 
you  have  agreed  to  do  it?"    Won't  you  please  de- 


fine and  make  dear  to  me  the  meaning  of  the 
above. 
The  question  may  seem  to  some  very  ob* 

vious  of  solution,  but  the  distinctions  it  de* 
pends  on  are  substantial  and  worthy  of 
attention. 

The  law  goes  as  far  as  it  may,  short  of 
sanctioning  fraud  or  unconscionable  advan- 
tage, in  sustfuning  the  contracts  that  people 
make,  although  the  consideration  be  entirely 
inadequate  to  an  equivalent,  in  a  pecuniary 
or  commercial  sense.  The  English  cases  re- 
cently adverted  to  by  us,  show  striking  illus- 
trations of  this  principle  as  gaining  ground 
against  the  tendency  to  measure  the  f^equacy 
of  the  consideration.  At  the  same  time, 
since  the  courts  will  not  hold  a  party  respon- 
sible to  do  either  that  which  is  illegal  or  im- 
possible, the  unenforceable  promise  to  do  it 
is  not  a  legal  consideration.  If  the  parties 
to  an  illegal  promise  are  not  in  pari  deUeto, 
the  courts  may  perhaps  make  an  exception 
to  the  rule.  If  the  thing  supposed  to  be  im- 
possible is  only  extremely  improbable,  or  im- 
possible in  the  present  state  of  the  law,  the 
court  will  not  regard  it  as  so  completely  impos- 
sible that  a  promise  to  do  it  is  no  considera- 
tion but  allowing  for  the  caution  with  which 
these  rules  are  to  be  applied  they  remain 
unquestioned. 

The  converse  of  these  rules,  however,  pre- 
sents a  different  question.  To  agree  not  to  do 
an  illegal  act  may  be  a  good  consideration, 
for  even  the  attempt  to  do  it  might  be  an 
injury.  So,  to  agree  not  to  do  an  impossible 
act  would,  according  to  the  view  of  the  author 
quoted,  be  a  good  consideration,  because  the 
attempt  to  do  it  or  the  expectations  tliat  it 
might  be  attemped  might  be  an  injury  to  the 
promisee,  the  prevention  of  which  would  be 
of  value  to  him. 

In  either  case,  however,  the  question  is  not 
whether  the  person  who  promises  not  to  do 
an  impossible  act  is  liable  for  not  doing  it. 
The  question  which  the  author  is  discussing 
is  whether  he  who  promises  not  to  do  an  im- 
possible act  in  consideration  of  the  promisee 
engaging  to  do  something  in  return,  can  com- 
pel ^e  latter  to  perform  his  engagement  on 
proof  that  he  himself  has  never  done  the  im- 
possible thing  he  promised  he  would  not  do. 
To  follow  the  form  of  the  inquirer's  question, 
it  means  that  while  you  cannot  be  held  to 
perform  an  impossible  contract,  you  can,  if 
you  make  a  contract  not  to  do  an  impossible 
thing,  compel  the  other  party  to  perform 
what  he  agreed  to  in  consideration  thereof, 
although  M  you  liave  done  to  entitle  yourself 
to  do  so  is  to  refrain  from  the  impossible. — 
The  Daily  {N.  T.)  Segiiter. 
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The  Potomac  Steamboat  Co.  et  al. 

V. 

The  Upper  Steamboat  Co. 
In  Equity  No.  4688. 
The  Potomac  Steamboat  Co.  ^ 

V. 

The  Inland  and  Seaboard  Coasting  Co. 

In  Equity  No.  4645. 
Wmtmr  aa«  WHarflaff  PHTlleirM  !■  th«  Oily  of 

The  owners  of  squares  and  lots  fronting  upon  a 
St  reet ,  and  separat  ed  by  i  t  from  nayigiible  waters, 
are  not  entitled  by  virtue  of  such  ownership,  to 
construct  wltarves  alo'tg  the  shore  parallel  wtth 
the  street  and  opposite  said  property. 

The  Unite<l  States,  as  the  owner  of  the  fee  simple 
of  the  streets,  has  the  exclusive  right  to  con- 
struct or  license  the  construction  and  use  of 
wharves  at  the  termini  of  streets  running  to 
the  river,  and  along  the  street  which  borders 
on  the  river. 

Cox,  J.,  delivered  the  opinion  of  the  Court : 

These  cases,  although  relating  to  different 
pieces  of  property,  involve  the' same  questions. 

The  complainants  claim  rei^pectively  to  be 
the  owners  of  the  entire  square  472,  in  Wash- 
ington, and  of  lot  No.  13  on  square  504,  both 
of  which  pieces  of  ground  are  bounded  on  the 
south-west  by  Water  street,  which  intervenes 
between  them  and  the  Potomac  river.  They 
claim  as  an  easement  incident  to  this  owner- 
ship, the  exclusive  right  of  constructing  and 
using  wharves  in  the  river  on  the  shore  opposite 
this  ground,  notwithstanding  the  intervention 
of  Water  street  between  it  and  the  river,  and 
seek  injunctions  to  prevent  the  defendants 
from  encroaching  upon  this  alleged  exclusive 
privilege  by  constructing  wharves,  on  their 
own  account,  at  the  localities  in  question. 

The  defendants  claim  that  the  fee-simple 
title  to  Water  street  is  vested  in  the  United 
States,  and  that  whatever  riparian  right,  such 
as  that  of  wharfing  into  the  river,  attach  to 
the  ownership  of  the  land  bordering  on  the 
river,  belong  to  the  United  States,  and  that 
the  defendants  are  acting  under  its  authority. 
Id  erecting  the  structures  complained  of. 

At  the  date  of  the  cession  of  the  District  of 
Columbia  to  the  United  States,  by  the  States 
of  Maryland  and  Virginia,  Notley  Young  was 
the  owner  of  a  tract  of  land  called  Duddington 
Pcutmres^  embracing  about  four  hundred  acres, 
bordering  on  the  Potomac  river,  between  what 
is  now  Fourteenth  street,  on  the  west,  and 
the  United  States  Arsenal,  on  the  east,  in  the 
city  of  Washington,  which  tract  included  what 
are  now  squares  ^472  and  604  in  said  city. 


At  common  law,  the  land  upon  tide  waters, 
between  high  and  low  water  mark,  was  called 
the  shore  and  was  vested  in  the  Crown.  The 
title  of  the  private  owner  on  the  sea  or  tide 
water  rivers  extended  only  to  high  water 
mark  and,  as  a  consequence,  he  had  no  right 
to  construct  wharves  extending  over  the 
shore,  into  the  water. 

In  this  country,  the  title  to  the  shore  would 
vest  in  the  State.  But  the  tendency  of  legis- 
lation has  been  in  favor  of  an  appropriation 
of  the  shore  for  private  uses. 

In  accordance  with  this  policy,  in  a  com- 
pact made  between  the  States  of  Maryland 
and  Virginia,  concluded  by  the  commissioners 
of  the  two  States  in  March,  1776,  and  after- 
wards  ratified  by  the  State  of  Maryland,  by 
act  of  March  12,  1786,  it  was  stipulated  that 
'*the  citizens  of  each  State  respectively  all 
have  full  property  in  the  shores  of  the  Potomac 
river  adjoinin&:  their  lands,  with  all  emolu- 
ments and  advantages  thereunto  belonging, 
and  the  privilege  of  making  and  carrying  out 
wharves  and  other  improvements,  so  as  not 
to  obstruct  or  injure  the  navigation  of  the 
river." 

It  may  be  observed,  in  passing,  though  it 
may  not  be  material  to  the  determiniition  of 
this  cause,  that  it  is  at  least  a  doubtful  ques- 
tion whether  this  compact  confers  rights  upon 
the  riparian  proprietor  which  are  not  defeasible 
by  legislation.  For  in  the  case  of  City  of 
Georgetown  v.  The  Alexandria  Canal  Co.,  12 
Pet.,  91,  the  Supreme  Court  held  that  this  was 
a  compact  between  the  States  alone,  to  which 
the  citizens  of  the  States  were  not  parties ; 
that  the  same  powers  which  established  it 
might  annul  it ;  that.  Virginia  and  Maryland, 
while  they  retained  the  territory  on  the  right 
and  left  banks  of  the  Potomac,  might  modify  ' 
this  compact  at  their  pleasure;  that  when 
they  ceded  to  Congress  the  portions  of  terri- 
tory composing  the  District  of  Columbia  and 
embracing  both  sides  of  the  Potomac  within 
its  limits,  whatever  the  legislatures  of  Mary- 
land and  Vii^inia  could  have  done  by  their 
joint  will,  could,  after  that  cession,  be  done 
by  Congress,  subject  only  to  the  limitations 
imposed  by  the  act  of  cession. 

The  act  of  cession,  gives  to  the  United 
States  ''exclusive  Jurisdiction  as  well  of  soil  as 
of  persons,"  &c.,  with  the  limitation,  that 
nothing  contained  in  it  shall  be  so  construed 
as  to  vest  in  the  United  States  any  right  of 
property  in  the  soil"  Ac.  Ac.  But  this  limita- 
tion would  be  held  to  apply  to  titles  derived 
from  grant  and  not  to  protect  such  individual 
rights  as  depended  on  the  pleasure  of  the  two 
States.  If  they  had  the  right  to  repeal  their 
compact,  their  transfer  of  ''full  and  absolute 
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right  and  exclusive  jurisdiction"  to  the  United 
States  would  probably  be  held  to  confer  the 
same  power  upon  the  United  States,  as  to  the 
property  on  the  shore,  which  resided  in  the 
two  States. 

But  however,  this  may  be,  as  long  as  the 
compact  between  Maryland  and  Virginia  con- 
tinued unrescinded,  Notley  Young  was  en- 
titled, by  virtue  of  it,  to  the  privilege  of 
wharflng  from  his  land  into  the  river.  It  is 
to  be  observed  that  this  privilege  is  confined 
by  the  compact  in  question,  to  persons  whose 
lands  the  shore  adjoins ;  or,  in  other  words, 
it  is  made  an  incident  of  riparian  property. 
There  is  no  reason  for  doubting  that,  by  con- 
tract or  special  enactment,  the  easement 
might  be  annexed  to  other  than  riparian 
property,  but  by  force  of  this  compact,  which 
is  the  only  law  on  the  subject,  it  is  only  an- 
nexed to  the  latter,  Consequently,  the  inter- 
vention of  any  other  freehold  ownership  be- 
tween a  given  tract  of  land,  and  the  river 
would  be  fatal  to  any  claim  of  a  wharfing 
privilege  as  a  legal  incident  or  appurtenence 
to  that  tradt. 

In  this  condition  of  the  law  and  of  the 
facts,  the  District  of  Columbia  was  ceded  to 
the  United  States,  the  boundaries  of  the 
federal  city  were  established  and  Notley  Young 
and  other  proprietors  of  the  land  within  its 
limits  conveyed  all  their  land  to  Thomas 
Beall  and  John  M.  Grantt,  upon  the  fol- 
lowing trusts,  viz.:  1.  That  the  land  be 
laid  out  with  such  streets,  squares,  parcels 
and  lots  as  the  President  of  the  United  States, 
for  the  time  being  should  approve ;  2.  That 
Beall  and  Gantt  should  convey  to  the  commis- 
sioners of  the  federal  city,  and  their  succes- 
sors, for  the  use  of  the  United  States  forever, 
all  the  said  streets,  and  such  of  said  squares, 
parcels  and  lots  as  the  President  shall  deem 
proper  for  the  use  of  the  United  States ;  8. 
That  as  to  the  residue  of  the  lots  a  fair  and 
equal  division  of  them  should  be  made  and 
the  lots  assigned  to  the  grantor  should  be 
conveyed  to  him,  his  heirs  and  assigns,  by 
said  Beall  and  Gantt,  and  the  other  lots 
should  be  sold  and  conveyed  under  direction 
of  the  President  of  the  United  States. 

The  land  conveyed  was  divided  into  streets, 
squares  and  lots,  and,  in  the  plan  of  the  city 
which  was  ultimately  adopted  and  approved 
by  the  President,  a  street  called  Water  street 
was  laid  out  on  Notley  Young's  land  along 
the  river  shore,  and  squares  472  and  504  were 
laid  out  as  bounded  by  said  street ;  that  is  to 
say,  the  street  intervened  between  the  squares 
and  the  river. 

In  December,  1798,  the  commissioners  con- 
tracted to  sell  to  Morris  A.  Greenleaf,  six 


thousand  lots,  among  which  it  was  agreed 
that  they  were  to  have  the  part  of  the  city  in 
Notley  Young's  land.  This  agreement  will  be 
again  adverted  to  hereafter. 

In  October,  1794,  a  division  of  lots  between 
the  commissioners,  acting  for  the  United 
States,  and  Notley  Young,  was  entered  of 
record,  according  to  which,  square  472  was 
allotted  to  Young,  and  square  504  to  the 
United  States.  On  the  same  day  the  com- 
missioners conveyed  square  504  to  James 
Greenleaf,  together  with  all  the  other  squares 
and  lots  assigned  to  the  United  States,  in  the 
land  of  Notley  Young. 

The  titles  of  the  complainants  are  derived 
through  mesne  conveyances,  from  Notley 
Young  as  to  square  472,  and  James  Green- 
leaf  as  to  square  504.  Subsequently,  at  the 
request  of  the  President,  the  trustees,  Beall 
and  Gantt,  in  pursuance  of  the  deeds  of  trust, 
conveyed  the  streets  and  reservations  to  the 
commissioners  to  the  use  of  the  United  States 
forever.  The  effect  of  these  transactions  was 
the  same  as  if,  without  the  intervention  of  trus- 
tees, Notley  Young  had  conveyed  square  504 
and  Water  street  immediately  to  the  commis- 
sioners, for  the  use  of  the  United  States. 

The  first  inquiry  which  suggests  itself  is, 
what  was  conveyed  under  the  denomination 
of  the  street ;  was  it  the  mere  easement  or 
privilege  of  using  the  street  or  public  high- 
way, or  was  it  the  land  itself,  the  soil  and  ft^se- 
hold  within  the  boundary  of  the  streets  f  The 
United  States  Supreme  Court  have  answered 
this  question  for  us,  in  the  case  of  Van  Ness 
V.  The  City  of  Washington  and  the  United 
States,  4  Pet.,  282.  They  say :  **  The  streets 
and  public  squares  are  declared  to  be  conveyed 
for  the  use  of  the  United  States  forever.  These 
are  the  very  words  which  by  law  are  required 
to  vest  an  absolute  unconditional  fee-simple  in 
the  United  States.  They  are  the  appropriate 
terms  of  art,  if  we  may  so  say,  to  express  an 
unlimited  use  in  the  Government.  There  are 
no  other  words  or  references  in  the  instrument 
which  control  in  any  manner,  the  natural 
meaning  of  them."  And,  accordingly,  the 
court  held,  that  where  the  Government  had 
directed  certain  public  reservations  and  a  part 
of  a  street  to  be  divided  into  lots  and  sold, 
the  original  proprietors  had  no  claim  uponUie 
proceeds  but  they  were  subject  entirely  to  the 
disposition  of  the  United  States  as  the  abso- 
lute owner  of  the  land. 

We  are  therefore  to  assume  that  the  fee- 
simple  of  the  land  included  in  Water  street 
was  vested  in  the  United  States,  and  not  a 
mere  easement.  Now,  if  Notley  Young  had 
conveyed  the  strip  of  land  which  forms  Water 
street  to  a  private  citizen,  in  fee-simple,  it 
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would  not  admit  of  a  doubt  that  any  riparian 
privileges  which  he  might  have  had  would  have 
parted  from  him  to  the  purchaser.  These 
privileges  would  be  the  wharfing  right  before 
referred  to  and  the  right  to  accretions  to  the 
land  formed  in  the  water,  naturally  or  artifi- 
cially. 

The  question  then  arises  whether  a  convey- 
ance of  the  fee  of  the  street  to  the  United 
States  operates  similarly ;  whether  it  passes 
to  the  United  States  all  the  incidents  of  pri- 
vate ownership.  For  if  it  does,  it  is  obvious 
that  these  riparian  rights  cannot  also  remain 
in  the  grantor  and  his  successors  in  the 
ownership  of  land  separated  from  the  river  by 
the  granted  land. 

It  is  forcibly  argued  for  the  complainant, 
that  even  the  grant  of  the  fee-simple  of  land 
laid  out  as  a  street  should  be  deemed  to  con- 
vey no  more  incidents  than  are  necessary  to 
the  use  of  the  street,  of  which  the  whai^ng 
privilege  is  not  one.  If  this  be  correct,  there 
can  be  no  substantial  difference  between  the 
mere  dedication  of  the  street  over  the  land  of 
a  private  owner  to  the  public,  while  the  fee 
remains  in  him,  and  the  actual  conveyance  of 
the  fee  of  the  street  to  the  public.  For,  in 
each  case,  all  the  incidents  necessary  to  the 
ase  of  the  street  as  such,  and  no  more,  would 
pass.  Whether  this  be  so,  is  to  be  inquired 
into  in  the  light  of  the  authorities. 

Now  let  us  recur,  in  the  first  place,  to  the 
case  of  Van  Ness  v.  City  of  Washington  and 
the  United  States. 

By  act  of  May  7,^1822,  Congress  authorized 
certain  public  reservations,  and  a  small  por- 
tion of  B  street  north,  as  theretofore  laid 
out  on  the  plan  of  the  city  of  Washington,  to 
be  laid  out  into  lots  and  sold  by  the  corpora- 
tion of  Washington  to  private  purchasers, 
and  appropriated  the  proceeds  to  certain  ob- 
jects. It  authorised  the  heirs  of  former  pro- 
prietors to  file  a  bill  against  the  United  States, 
to  determine  their  claim  to  the  land  in  ques- 
ion,  and  what  porportion,  if  any,  of  the  pro- 
ceeds, the  parties  might  be  entitled  to. 

Van  Ness  and  wife,  claiming  under  David 
Bams,  an  original  proprietor,  brought  this 
suit,  claiming  that  it  was'  a  part  of  the  con- 
tract between  the  original  proprietor  and  the 
United  States,  that  the  land  selected  for  streets 
and  public  reservations  should  be  forever  kept 
open  for  public  use,  and  that  if  this  public 
use  was  abandoned,  the  title  of  the  United 
States  was  determined,  or,  at  least,  that  the 
original  proprietor  had  a  right  to  a  fair  and 
equal  division  of  the  tots  laid  out,  or  their 
proceeds. 

Now,  if  the  fee  of  this  land  had  been  vested 
in  a  private  owner,  subject  to  a  public  use  as 


a  street,  we  know  that  upon  the  termination 
of  the  public  use  the  private  owner  of  the  fee 
would  resume  the  absolute  control  and  power 
of  disposition  over  the  land. 

Was  the  rule  different  in  respect  to  the 
ownership  of  this  land  of  the  United  States  ? 
On  the  contrary,  the  court  held  the  United 
States  U)  be  just  as  much  the  absolute  owner 
of  the  land,  with  the  same  power  of  absolute 
appropriation,  as  an  individual  would  be,  who 
held  the  fee  under  similar  circumstances. 
They  held  the  title  of  the  United  States  to  be 
the  same  when  the  public  use  was  abandoned, 
as  it  would  be  if  the  United  States  had  bought 
a  single  lot  in  fee  simple,  for  any  government 
object.  If,  for  instance,  land  had  been  bought 
for  the  purpose  of  erecting  Grovernment  store- 
houses on  it,  a  case  in  which  there  would  be 
no  public  user,  as  in  case  of  a  street,  the  court 
evidently  thought  the  title  could  not  be  more 
absolute  than  that  acquired  by  the  United 
States  in  the  streets  and  reservations.  The 
ownership  was  evidently  deemed  a  complete, 
absolute,  unqualified  ownership,  in  no  wise 
diflTerent  from  that  of  private  individuals. 

Now,  whatever  we  might  think  of  this  ques- 
tion as  one  of  first  impression, we  are  compelled 
to  treat  this  decision  as  authoritative,  as  well 
as  to  accept  the  logical  consequences. 

If,  for  instance,  Water  street  was  legally 
abandoned,  it  might  be  divided  into  lots  and 
sold  by  the  United  States  to  private  persons. 
Could  there  be  a  question  then  that  the  riparian 
rights  incident  to  the  private  ownership  would 
be  acquired  by  the  purchasers  of  the  fee  sim- 
pie  ?  And  how  could  they  pass  unless  they 
were  an  incident  or  appurtenance  to  the  fee 
on  the  shore,  owned  by  the  United  States.  If 
the  Supreme  Court  are  right  in  asserting  for 
the  United  States  this  unqualified  ownership 
of  the  soil  of  the  streets,  it  is  difficult  to  avoid 
the  inference  that  the  usual  aceompaninlents 
of  riparian  ownership  attach  to  it,  and  that 
the  right  of  wharfing  on  the  river  belongs  to 
the  United  States, 

The  decisions  of  the  state  courts  throw  fur- 
ther light  upon  this  subject. 

The  difference  between  the  ownership  of  the 
soil  of  streets  in  a  city,  subject  to  the  public 
easement,  by  private  persons,  and  its  owner- 
ship by  the  city  itself  is  illustrated  by  the  de- 
cisions in  reference  to  steam  railroads  in  the 
streets  of  a  city. 

Where  the  fee  of  the  streets  remains  in  the 
adjacent  private  owner,  it  is  generally,  though 
not  universally  held,  that  the  use  of  the  street 
for  a  steam  railroad,  would  be  an  additional 
burden  or  easement  on  the  proprietor  of  the 
fee,  which  could  not  be  authorised  by  the  city 
without  a  new  assessment  of  damages.    But 
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if  the  fee  in  the  streets  or  other  highways  be 
in  the  public  or  in  the  municipality,  it  seems 
settled,  that  the  State  or  city  may  allow 
tbem  to  be  used  for  a  steam  railroad  without 
additional  compensation.  2  Dillon  on  Mun. 
Corp.,  sees.  556,  557.  In  other  words,  the 
fee  simple  title  gives  to  the  public  the  control 
over  the  streets  which  properly  belong  to 
that  species  of  title,  subject  to  the  public  ease- 
ment. 

There  are  other  cases,  iliustratiug  the  gen- 
eral proposition  that  the  fee  simple  title  in  the 
public  carries  with  it  the  incidents  that  attach 
to  suQh  a  title  in  the  hands  of  a  private  per- 
son. 

In  the  case  of  Des  Moines  v.  Hall,  24  Iowa, 
234,  in  which  it  appeared  that  the  fee  of  cer- 
tain streets  was  in  the  town  of  Des  Moines  in 
virtue  of  a  provision  in  the  code  of  the  State 
of  Iowa,  which  gave  that  effect  to  the  laying 
off  and  recording  of  an  addition  to  the  town, 
it  was  held,  that  the  original  proprietor  had 
no  right  to  the  subterraneous  coal  within  the 
limits  of  the  streets,  and  the  corporation 
might  sue  him  for  coal  taken  by  him  there- 
fh>m. 

The  court  say :  "  And  we  are  inclined  to 
,  believe  that  it  was  the  object  of  the  legisla- 
ture, in  withholding  the  title  of  the  streets  from 
the  lot  owner,  divesting  the  proprietor  thereof, 
and  placing  it  in  the  public,  to  give  to  the  cor- 
porate authorities  the  fullest  power  and  con- 
trol over  the  same  which  can  arise  from  title, 
*'  in  order  that  all  improvements  of  them  as 
highways,  might  be  made  without  let  or  hin- 
drance fVom  any  quarter.  At  all  events,  it  is 
always  the  better  and  safer  course  to  interpret 
a  statute  according  to  the  natural  import  of 
the  language  used." 

And  again,  upon  a  rehearing :  <<  At  common 
law,  the  dedication  of  land  for  streets  was  of 
the  use  simply.  The  statute  changes  this, 
makes  the  dedication  extend  to  the  soil,  and 
the  soil  includes,  of  course,  the  minerals  there- 
in. It  is  an  inaccurate  and  mistaken  use  of 
the  term  fee  simple,  to  limit  it  to  a  mere  use. 
It  is  a  correct  and  proper  use  of  the  word  to 
express  the  idea  of  the  right  or  title  to  the 
soil. 

In  the  case  of  Cook  v.  City  of  Burlington, 
80  Iowa,  94,  cited  in  the  brief  for  complain- 
ants, it  was  held  that  where  the  fee  simple  of 
a  street  bordering  a  river  was  in  the  city,  sub- 
ject to  the  public  use,  the  accretions  formed 
beyond  the  street,  as  an  incident  to  the  street, 
partook  of  the  same  character  and  were  held 
by  the  same  terms  as  the  principal. 

The  decision  was  in  favor  of  a  citizen's 
right  to  the  same  public  use  of  the  accretions 
as  of  the  original  street,  but  incidentally,  it 


asserts  for  the  ownership  of  a  street  by  the' 
city,  one  of  the  incidents  of  private  owner- 
ship, viz.,  the  right  to  accretions.  • 

So,  in  the  case  of  Mayor  &c.,  of  Memphis 
V.  Wright,  6  Yerger,  497,  in  which  it  appeared 
that  the  city  of  Memphis  had  laid  off  part  of 
the  promenade -in  front  of  the  town  as  land- 
ings, and  this  was  a  suit  for  a  penalty  im- 
posed by  an  ordinance  regulating  their  ase. 
The  court  said : 

*'  The  public  property  belongs  to  the  cor- 
porator and  may  be  appropriated  by  them 
to  any  use  they  may  think  proper.  The  Mayor, 
iSbc,  are  the  representatives  of  these  corpora- 
tors and  have  vested  in  them  all  the  right  to 
dispose  of  and  apply  to  any  use  they  may 
think  proper,  the  public  promenade,  public 
squares,  &c.,  which  existed  in  the  original 
proprietors."  It  must  therefore  be  among  the 
powers  of  a  corporate  town,  having  by  its 
charter  a  right  *'  to  do  all  things  necessary  to 
be  done  by  corporations  ♦  *  ♦  to  con- 
struct wharves  and  other  conveniences  for  the 
trade  and  comfort  of  its  citizens  and  by  ordi- 
nances to  regulate  the  manner  in  which  they 
shall  be  used,  &c. 

So,  in  City  of  Boston  v.  Lecraw,  17  How., 
426,  it  was  held,  that  where  the  ancient  laws 
of  Massachusetts  provided  that  a  littoral  pro- 
prietor of  land  owned  down  to  low  water  mark, 
subject  to  the  condition  that  until  he  occupied 
the  space  between  high  and  low  water  mark, 
the  public  had  aright  to  use  it  for  navigation, 
the  city  of  Boston  had  the  same  right  as  other 
littoral  proprietors,  and  the  title  to  a  street 
terminating  on  the  sea  being  in  the  town,  the 
city  had  control  over  a  dock  formed  at  the 
foot  of  the  street  between  two  private  wharves, 
and  might  construct  sewers  therein,  &c.,  &c 

The  case  of  Doe  v.  Jones,  11  Alabama  69, 
was  an  ejectment  by  one  claiming  the  fee  of 
a  street  against  one  occupjring  a  wharf  at  its 
terminus,  erected  under  license  fh>m  the  cor- 
poraUon  of  Mobile.  The  court  belq^  charged 
the  Jury  that  if  they  should  find  the  street  to 
have  been  dedicated  and  established  as  a 
public  street,  under  the  government  of  Spain, 
&c.,  and  that  it  extended  to  the  river  Mobile, 
the  fee  of  the  street  would  be  in  the  public, 
for  the  use  of  the  city,  and  that  aU  riparian 
rights  in  front  of  thai  street  toould  belong  to 
the  city. 

The  court  above  sustained  this  as  correct 
and  suggest,  without  however  finding  it  neces- 
sary to  decide  it,  that  even  if  the  fee  of  the 
street  were  in  the  plaintiffs,  it  would  be  oompe- 
tent  for  the  city  to  es&blish  a  wharf  at  the 
terminus  of  the  street  or  to  lease  that  privilege 
to  an  individual.  They  further  held  that  ac- 
cretions became  a  part  of  the  street. 
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In  several  of  the  cases  referred  to,  the 
ownership  of  the  soil  next  to  the  shore  is  re- 
lied on  as  giving  riparian  rights  to  the  public, 
State  or  city.  There  are  others,  however, 
which  ignore  any  distinction  between  a  dedica- 
tion of  the  soil  and  a  dedication  of  the  mere 
uie  to  the  public,  at  least,  in  the  case  of  a 
riparian  street,  and  hold  the  effect  of  both  to 
be  the  same,  but  in  a  sense  adverse  to  the 
position  of  the  complainants. 

We  have  seen  that  in  the  Alabama  case,  it 
was  suggested,  though  not  decided,  that  even 
if  Uie  fee  on  tBe  street  remained  in  the  pro- 
prietor, it  would  be  competent  for  the  city  to 
establish  a  wharf  at  the  terminus  of  the  street 
or  to  lease  that  privilege  to  an  individual. 

But  in  the  case  of  the  City  of  Newport  v. 
Taylor^s  Executor,  6  B.  Monroe  699,  the  di- 
rect  question  was  decided  as  to  a  street  or 
common  bordering  on  the  river  Ohio,  in  the 
city  of  Newport.  One  Taylor  had  laid  out  a 
tract  of  land  as  a  city,  to  be  called  Newport, 
on  the  plan  of  which  a  common  or  esplanade 
was  laid  out  between  certain  lots  and  the  river 
Ohio.  An  act  of  the  legislature  vested  the 
land  comprehended  in  the  town  in  certain 
trustees,  and  provided,  among  other  things, 
that  this  common  **  shall  forever  remain  for 
the  use  and  benefit  of  the  town."  The  Su- 
preme Court  of  the  United  States,  as  we  may 
infer  fVom  the  decision  in  the  Van  Ness  case, 
would  have  held  that  this  language  vested  the 
fee  in  the  town.  But,  for  some  reason,  the 
Kentucky  court,  following  a  prior  decision, 
held  the  fee  to  remain  in  Taylor,  the  original 
proprietor.  The  contest  was  between  the 
city  of  Newport  and  Taylor^s  representatives 
as  to  the  right  of  the  latter  to  ferry  across  the 
river  from  the  common  in  question,  they 
claiming  that  the  ferry  right,  which  existed 
antecedently,  was  reserved  from  the  dedica- 
tion. 

The  city  claimed  an  account  of  the  profits 
of  the  ferry.  The  defendants  made  a  counter- 
claim to  the  profits  derived  from  the  wharves 
erected  by  the  city  on  the  land  in  question. 

The  court  held  that,  subject  to  the  ferry 
right,  which,  in  their  opinion,  had  been  re- 
served, the  dedication  of  the  slip  of  ground 
in  question  was  for  all  uses  such  as  are 
implied  in  the  dedication  of  a  narrow  slip 
of  ground  between  the  lots  and  a  navigable 
river,  which  include  the  right  of  constructing 
wharves  and  charging  wharfage.  They  conse- 
qaently  held  the  claim  of  defendants  for  an 
account  of  wharfage  received  by  the  city  to 
have  been  properly  dismissed.  Here,  then, 
the  right  to  build  wharves  is  recognised  as 
one  of  the  incidents  of  ownership  by  a  city  of 
the  mere  use  of  a  common  or  esplanade  bor- 


dering on  the  river.    The  same  idea  is  more 
fully  developed  by  a  decision  prior  to  this,  in 
tiie  case  of  Rowan's  Executor  v.  The  Town  of 
Portland,  8  B.  Monroe,  232.    One  Lytle  had 
laid  out  a  town,  under  the  name  of  Portland, 
on  his  land.    On  the  plat,  Water  street  was 
represented  as  of  the  width  of  100  feet,  run- 
ning up  and  down  the  river,  through   the 
whole  extent  of  the  town.    Other  streets  ran 
parallel  with  and  at  right  angles  to  Water 
street.    Lots  were  sold  at   public  Auction. 
This  street  was  held  to  have  been  irrevocably 
dedicated  by  Lytle  to  the  public.    No  ques- 
tion arose  as  to  where  the  l^al  title  was 
lodged,  but  the  question  was  as  to  the  effect 
of  this  dedication  in  a  contest  between  the 
town  and  the  alienees  of  Lytle,  upon  a  claim 
of  the  latter  of  the  right  of  wharfage  and 
charging  tolls  or  duties  for  landing  merchan- 
dise, &0.1  along  the  edge  of  this  street,  called 
a    slip.    ^  The  court  say :     "  The  practical 
question  is  whether  the  right  of  wharfage  or 
of  charging  tolls  or  duties  for  the  landing  and 
shipping  of  merchandise,  and  for  the  mooring 
of  boats  along  the  edge  of  this  slip,  as  claimed 
by  the  alienees  of  Lytle,  was  a  right  reserved 
from  dedication,  or,  in  other  words,  whether 
it  is  or  is  not  inconsistent  with  those  rights 
and  uses  for  which  the  slip  must  be  under- 
stood to  have  been  dedicated.    Upon  this 
question,  we  have  been  referred  to  and  have 
found  but  little  direct  authority,  except  safar 
as  the  cases  already  cited  establish  the  right 
of  a  f^ee  and  unobstructed  access  to  the  river 
and  of  the  undisturbed  common  use  of  its 
bank  for  the  purposes  of  commerce,  and  there- 
fore for  the  lading  and  unlading  of  goods. 
We  understand,   ^wever,  that  this  right  of 
wharfage  is,  as  its  name  imports,  a  riparian 
right,  a  right  to  charge  for  the  use  of  the  bank 
or  shore  of  the  river,  and  for  such  facilities  as 
are  furnished  for  such  use,  by  the  erection  of 
wharves  an9   other  accommodations.     The 
word  key  or  quay  is  defined  to  be  '  a  wharf  to 
land  or  ship  goods  or  wares  at,'  and  keyage 
is  *the  money  or  toll  taken  for  loading  or 
unloading  wares  at  a  key  or  wharf.*    As  the 
charge  does  not  arise  from  the  use  or  occupa- 
tion of  the  water  or  river,  which  is  free  and 
open  to  all  for  the  purposes  of  navigation  and 
commerce,  but  for  the  use  of  the  shore,  in 
which  there  is  a  property   in   some  person, 
natural  or  artificial,  it  would  be  immaterial  to 
inquire  whether  Lytle  was  the  owner  of  the 
land  covered  by  the  river  on  the  side  next  to 
the  town,  or  whether,  if  he  wereT  the  dedica- 
tion of  the  land  to  the  water's  edge  would  not 
be  carried  odmedium^^im  office."    *    ♦    **It 
may  be  that  the  owner  of  the  shore  of  a  river 
may  have  a  right  to  charge  for  the  use  of  his 
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land  in  lading  or  unlading  goods  or  for 
fastening  a  boat  to  a  tree  or  stake  on  the 
shore,  though  there  were  no  wharf  at  the 
place. 

<*  The  latter  right,  as  far  as  it  exists,  is  the 
result  of  that  full  dominion  which  every  one 
has  over  his  own  land,  by  which  he  is  author- 
ized to  keep  all  others  from  coming  upon  it 
except  upon  his  own  terms.  Unquestionably 
such  a  right  in  Lytle  would  have  been  directly 
inconsistent  with  that  use  of  the  shore  for 
communication  with  the  river,  which  he  cer- 
tainly dedicated  to  the  public." 

"  The  exercise  of  such  a  right  would  be  a 
manifest  disadvantage  to  the  town  and  a  pal- 
pable violation  of  the  public  right  necessarily 
implied  in  the  dedication.  Then  neither 
Lytle  nor  his  alienees  had,  as  owners  of  the 
soil,  and  as  against  the  town,  aright  to  change 
toll  upon  the  commerce  of  the  town  or  upon 
the  access  to  and  fh>m  the  river.  Had  they 
the  right,  then,  at  their  own  will  and  for  their 
own  profit,  and  independently  of  the  permis- 
sion of  the  town,  to  erect  a  wharf?  This 
right,  if  It  existed  at  all,  as  an  individual 
right,  was  exclusive  and  is  claimed  to  be  so. 

"  If  Lytle,  in  virtue  of  his  legal  title  and  pro- 
prietorship, had  the  right  at  his  own  will  and 
for  his  own  profit,  to  make  wharves  and  regu- 
late the  tolls,  then  the  town  had  no  such  right. 
And  conceding,  as  we  do,  that  the  making  of 
a  proper  wharf,  with  reasonable  tolls  for  its 
use,  would  not  necessarily  obstruct  the  public 
access  to  the  river,  and  might  be  advantageous 
to  the  town  as  a  place  of  commerce,  it  seems  to 
us  that  this  concession  tends  strongly  to 
prove  that  this  is  one  of  the  uses  for  which 
the  slip  was  dedicated,  and  that  it  was  not 
reserved  as  an  individual  right  to  the  pro- 
prietor. To  say  that  the  proprietor  has  this 
right,  to  be  exercised  at  his  own  will,  is  to 
make  him  master  of  the  commerce,  of  the  town, 
with  power  to  withold  from  it  the  facilities 
which  may  be  necessary  for  a  successful  com- 
petition with  other  towns  and  the  full  enjoy- 
ment of  the  advantages  presented  by  its  posi- 
tion,'* &c.,  &c.  Th^  court  directed  the  court 
below  to  decree  the  possession  of  the  slip  in 
question  to  the  town. 

The  original  advertisement  of  the  lots  had 
set  forth  the  advantages  of  this  town  as  a 
place  of  commerce,  and  some  little  stress  had 
been  laid  on  this  in  connection  with  the  dedi- 
cation ;  and  when  we  consider  the  expectations 
entertained  in  regard  to  the  future  of  Wash- 
ington, the  elaborate  display  of  wharves  on 
some  of  the  plats,  the  discussion  of  the  water 
privileges  before  referred  to,  &c.,  there  is 
hardly  a  word  in  the  decision  that  has  not  a 


pertinent  application  to  the  city  of  Washing- 
ton. 

.  In  opposition  to  these  authorities,  we  have 
nothing  but  the  case  of  Chesapeake  &  Ohio 
Canal  Co.  v.  Union  Bank  of  Grcoi^etovm,  5 
Cranch,  509,  in  which  two  judges  of  the  forraer 
Circuit  Court  of  the  District,  held  a  party 
owning  lots  on  twenty-eighth  street,  which 
separated  them  from  Rock  Creek,  entitled  to 
a  wharf  constructed  by  him  into  the  creek 
and  consequently  to  the  damages  awarded  for 
the  condemnation  of  the  water  privilege  in 
front  of  those  lots,  for  use  of  the  Chesapeake 
&  Ohio  Canal  Co.  * 

The  argument  and  opinion  are  very  brief, 
and  the  reasons  of  the  latter  are  not  clearly 
stated.  It  may  be  that,  against  the  position 
taken  by  counsel,  the  court  found  that  there 
was  ground  between  the  street  and  the  creek 
own^  by  the  party  holding  the  wharf.  The 
Van  Ness  decision  is  not  alluded  to,  import- 
ant as  its  bearing  was  on  the  question.  It 
may  have  been  that  the  wharf  was  constracted 
under  a  license  or  contract  with  the  commis- 
sioners and  the  destruction  or  use  of  this 
wharf  only  was  the  subject  of  condemnation, 
for  the  court  put  the  decision  apparently  on 
the  sole  ground  that  Uarbaugh  was  entitled 
to  his  wharf.  The  decision  is  too  meagre  to 
furnish  us  a  satisfactory  guide. 

It  seems  to  us,  therefore,  upon  a  re  vie  w^  of 
the  authorities,  that  the  conveyance  of  the  fee 
simple  of  Water  street  passed  to  the  United 
States  all  the  riparian  rights  connected  with 
the  ownership  of  that  land,  and  that  even  the 
mere  dedication  of  the  street  to  public  use. 
without  a  conveyance  of  the  fee  simple,  might 
have  had  the  same  effect. 

The  wharfing  privilege,  one  of  these  rights, 
as  stated  in  one  of  the  decisions  referred  to, 
is  necessarily  exclusive  in  its  character.  It 
is  not  like  a  right  of  way  which  is  susceptible 
of  enjoyment  by  all  persons.  It  is  a  privilege 
of  erecting  a  permanent  structure  on  a  given 
point  and  using  it  for  apartjr's  private  emolu- 
ment, and  this  is  no  more  possible  to  t^ro 
parties  having  adverse  interests,  than  for  two 
bodies  to  occupy  a  given  space  at  the  same 
time. 

It  is  yet  to  be  inquired  whether  the  United 
States  have  parted  with  this  exclusive  privi- 
lege in  any  way,  to  any  person  or  persons 
under  whom  the  complainants  claim. 

Before  the  division  between  the  commission- 
ers and  Notley  Young,  provided  for  by  the 
deed  of  trust  from  him.  took  place,  the  com- 
missioners made  a  contract  with  Robert  Mor- 
ris and  James  Greenleaf  for  the  sale,  to  them, 
of  six  thousand  lots,  out  of  those  that  had 
been  or  should  be  assigned  to  the  United 
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States,  to  inclade  the  part  of  the  city  in  NoHey 
TouDg's  land.  They  were  not  to  have  the 
privilege,  however,  of  selecting  water  lots,  as 
part  of  this  number ;  but  the  agreement  con- 
tained the  proviso  that  said  Robert  Morris 
and  James  Greenleaf  are  entitled  to  the  lots 
in  Notley  Young's  land  and  of  courte  to  the 
privilege  of  wharfing  annexed  thereto.  As 
squares  472  and  504  are  part  of  Notley 
Young's  land,  this  i^eement  is  relied  on  as 
evidence  that  the  wharfing  privilege  was  an- 1 
nexed  to  them,  amohg  other  squares  similarly ; 
situated;  especially,  as  it  is  claimed  that 
there  were  no  squares  or  lots  to  which  said 
wharfing  privilege  could  be  annexed  except 
those  in  like  situation,  %  e,  with  Water  street  j 
between  them  and  the  river. 

Now,  we  do  not  understand  the  commis- 
sioners as  undertaking  to  create  a  wharfing 
privilege  where  none  existed  before,  but  as 
simply  agreeing  to  convey  certain  lots  of 
ground  and  as  an  incident  thereto,  the 
wharfing  privilege  attached  to  them  by  law. 
Nor  do  we  understand  the  commissioners  to 
assume  to  decide,  authoritatively,  that  a 
wharfing  privilege  is  attached  to  the  lots  in 
Notley  Young*s  land .  They  had  no  power  so  to 
decide,  and  very  properly  declined  to  do  so, 
some  years  later,  when  applied  to  by  Nicholas 
King  in  behalf  of  Robert  Peter,  to  know  the 
extent  of  wharfing  privileges  attached  to  water 
lots  assigned  the  latter. 

They  say,  in  a  letter  of  June  25,  1798 : 
"When  the  commissioners  have  proceeded  to 
divide  a  square,  with  a  city  proprietor,  whether 
water  or  other  property,  they  have  executed  all 
the  powers  vested  in  them  to  act  upon  the 
subject.  It  appertains  to  the  several  courts 
of  the  State  and  the  United  States,  to  deter- 
mine upon  the  rights  such  division  may  give  ; 
any  decision  by  us  on  the  subject  would  be 
extrajudicial  and  nugatory.*' 

The  use  of  this  language  in  the  agreement 
is  probably  easily  explained.  The  agreement 
was  made  December  24,  1798.  At  that  time, 
the  work  of  surveying  the  squares  and  streets 
in  Notley  Young's  land  was  incomplete  and 
it  was  not  known  what  squares,  if  any,  could 
be  bounded  by  the  water  and  whether  Water 
street,  separating  them  all  from  the  water, 
would  be  finally  adopted.  And  this,  in  fact, 
seems  not  to  have  been  determined  until  June 
24,  1794,  when  the  Commissioners  directed 
"  that  the  survey  and  returns  made  of  the  part 
of  the  city  on  Mr.  Young's  land,  adjoining 
Potomack,  leaving  Water  ttreet  according  to 
1^  design  of  the  plan  of  the  city,  be  acted  on, 
instead  of  the  returns  made  by  Mi^r  Ellicott, 
in  90fne  instances  bounded  with  and  in  others 
near  the  water." 


According  to  the  first  returns,  then,  there 
were  squares  bounded  by  the  water,  and  to 
these,  doubtless,  the  wharfing  privilege  would 
be  attached ;  and  in  this  condition  of  uncer- 
tainty, the  commissioners  could  very  properly 
use  the  language  of  the  agreement  with  refer- 
ence to  a  possible  but  yet  unascertained  privi- 
lege. It  amounts  to  no  more  than  a  sale,  with 
the  lots,  of  such  wharfing  as  may,  by  law,  be 
attached. 

'  The  fact  that  the  Ellicott  plan  was  exhibit- 
ed at  the  public  sales  of  lots,  showing  a  series 
of  wharves,  is  somewhat  relied  on.  The  map 
does  not  indicate,  nor  is  there  any  evidence 
that  representations  were  made  at  those  sales, 
that  the  wharves  were  to  be  an  appurtenance 
to  the  ground  facing  them  on  the  other  side 
of  the  street,  or  that  the  wharfing  privilege 
was  to  be  considered  such  an  appurtenance. 
The  act  of  Maryland  of  1791,  December  19, 
empowered  the  commissioners  to  license  the 
building  of  wharves  in  the  Potomac,  until 
Congress  shall  exercise  jurisdiction  and  gov- 
ernment within  the  District.  The  utmost  that 
a  map  of  the  kind  referred  to  could  be  said 
to  hold  out,  is,  that  the  privilege  would  be 
granted  to  erect  wharves  according  to  the 
plan  exhibited,  or  that  the  United  States 
themselves  would  erect  them.  The  mere  exhi- 
bition of  such  a  map,  at  a  sale  of  lots,  could 
hold  out  no  other  prospect  than  that.  But  it 
does  not  seem  that  Morris  and  Greenleaf 
bought  at  such  sales  or  with  reference  to  such 
map.  Their  purchase,  as  far  as  appears,  was 
a  private  one,  and  before  it  was  consummated 
by  a  conveyance,  the  Ellicott  plan  was  rejected 
and  a  new  one  adopted  essentially  different. 
It  certainly  does  not  appear  that  Greenleaf 
or  Morris  ever  claimed  rights  as  acquired 
on  the  ^ith  of  the  former  having  been  defi- 
nitely adopted. 

Reliance  is  also  placed  upon  a  certificate 
issued  by  tlie  commissioners  to  John  Temple- 
man,  January  24,  1794,  for  certain  lots  in 
square  No.  8,  bounded  on  the  west  by  27th 
street,  on  which  is  the  endorsement :  *'  It  is 
the  intention  of  this  certificate  that  the  ground 
across  the  street  next  the  water,  with  the 
privilege  of  wharfing  beyond  the  street  in 
fW>nt  and  of  the  breadth  of  the  lots,  pass^with 
them,  agreeably  to  the  general  idea  in  similar 
instances." 

Here,  it  will  be  observed,  there  was  ground 
across  the  street  and  between  it  and  the 
water — ground  probably  insuflScient  to  lay  out 
into  separate  squares,  but  sufi9cient  to  have  a 
water  privilege  attached,  and  the  idea  simply 
was,  that,  in  such  case,  this  ground,  with  its 
water  privilege,  should  be  conveyed  with  the 
lots  on  the  imier  side  of  the  street.    Accord- 
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ingly,  when  the  lots  were  paid  for  and  the 
commissioners  came  to  make  their  deed  to 
Templeman,  which  is  dated  Janaary  15, 1798, 
and  recorded  in  Liber  C,  No.  3,  fol.  287,  they 
do  not  convey  the  water  privilege  as  an  ap- 
purtenance of  the  lots  in  square  8,  but  they 
conveyed  these  lots,  being  Nos.  1,  2,  3,  4,  5, 
6,  7,  17  and  18,  "  together  with  all  the  land  in 
front  and  of  the  breadth  of  said  lots,  Nos.,  Ac, 
from  27th  street  in  (he  said  city  to  the  river 
Potomac,  with  all  the  advantages  of  wharfing 
on  tJie  same "  (i.  e.,  the  land  running  from 
the  street  into  the  river)  into  the  Potomac," 

If  this  is  the  general  idea  referred  to  in  their 
indorsement  aforementioned,  it  is  obvious 
that  it  lends  no  aid  to  the  theory  of  complain- 
ants. 

Some  reliance  is  also  placed  upon  the 
entries  in  a  book  found  in  the  office  of  the 
commissioner  of  public  buildings,  called  Di- 
vision Book  No.  1,  in  which  square  No.  472 
is  entered  as  having  214  feet  8  inches  of  water 
front,  and  square  504  as  fronting  275  feet  and 
3  inches  on  Water  street.  The  evidence  shows 
that  this  book  is  of  uncertain  origin  and  author- 
ity. The  meaning  of  these  entries  is  equally 
uncertain.  The  square  may  be  said  to  have  a 
water  front  when  no  private  property — ^noth- 
ing but  a  street — intervenes  between  it  aud 
the  water.  The  use  of  different  language  as 
to  square  504,  situated  exactly  as  this,  would 
indicate  that  nothing  further  was  intended. 
We  are  unable  to  see  in  these  entries  any 
declaration  of  water  rights  as  attached  to 
these  squares,  and  if  they  could  bear  that 
interpretation,  we  could  only  regard  them  as 
a  speculative  suggestion,  with  no  further  sig- 
nificance than  that  contained  in  the  agree- 
ment with  Morris  and  Greenleaf,  fJefore  re- 
ferred to,  and  equally  barren  of  authority. 

But  further  proceedings  of  the  commission- 
ers and  others  interested  in  the  subject  show 
that  there  was  no  rule  as  to  water  privileges, 
including  the  right  to  wharf,  at  any  time, 
which  could  be  considered  as  established  and 
officially  recognised. 

We  see  the  beginning  only  of  the  question 
involved  in  this  suit,  to  wit,  the  effect  of  the 
intervention  of  a  street  between  a  lot  and  the 
river.  In  October,  1795.  the  commissioners 
say  to  James  Barry :  "  We  think,  with  you, 
that  an  imaginary  continuation  of  Georgia 
avenue  through  a  considerable  depth  of  tide 
water  thereby  cutting  off  the  water  privilege 
of  square  771  to  wharf  to  the  channel,  too  ab- 
surd to  form  a  part  of  the  plan  of  the  city  of 
Washington  ;  that  it  never  was  a  part  of  the 
plan  that  such  streets  should  be  continued 
through  the  water,  and  that  your  purchase  in 


square  771  gives  a  perfect  right  to  wharf  to 
any  extent  in  ftront  or  south  of  the  property 
purchased  by  you,"  &c.,  &c.  The  significance 
of  this  is  the  indication  it  afibrds  that  both 
parties  apprehended  the  effect  of  a  real,  in- 
stead of  an  imaginary  street,  extended  be- 
tween a  square  and  the  water,  to  be  the  ex- 
clusion of  a  wharfing  privilege  from  that 
square.  The  same  idea  seemed  to  be  in  the 
minds  of  the  commissioners  when  they  wrote 
to  Nicholas  King,  as  beforementioned,  June 
25,  1798.  In  the  letter  referred  to,  they  say : 
"  With  respect  to  square  22,  we  do  not  con- 
ceive that  it  is  entitled  to  any  water  privilege, 
as  a  street  intervenes  between  it  and  the  water; 
but  as  there  is  some  high  ground  between  the 
Water  street  and  the  water,  we  have  no  objec- 
tion to  laying  out  a  new  square  between 
Water  street  and  the  channel,"  &c. 

The  intervention  of  this  high  ground  was 
sufficient  to  exclude  the  water  privil^e,  bat 
it  is  none  the  less  apparent  that  thd  interven- 
tion of  the  street  was  a  circumstance  affect- 
ing the  judgment  of  the  commissioners. 

The  unsettled  nature  of  this  subject  is  fur- 
ther shown  by  a  communication  from  a  nam- 
ber  of  proprietors  to  President  Adams,  dated 
November  10,  1798,  in  which  they  say :  "We 
know  your  Excellency  will  attend  to  the  ne- 
cessity of  defining  what  water  privilege  or  right 
of  wharfage  is  attached  to  the  lots  on  the 
Eastern  Branch,  the  Potomac  river  and  Bock 
creek,"  Ac,  &c. 

There  are  no  other  proceedings  or  acts  oc- 
curring during  the  regime  of  the  commis- 
sioners, which  seem  to  have  any  bearing  on 
this  subject.  We  have  examined  them  thus 
far,  to  see  whether  the  commissioners  ever  at- 
tempted to  commit  the  United  States  to  a  sur- 
render of  its  riparian  rights  acquired  by  the 
grant  of  the  streets,  and  fail  to  find  any  evi- 
dence of  that  fact. 

The  office  of  commissioners  was  abolished 
in  1801,  and  they  were  succeeded  by  a  new 
officer,  called  a  superintendent,  and  in  1816, 
he,  in  turn,  was  superseded  by  the  commissions 
of  public  buildings.  After  the  office  of  com- 
missioners ceased  to  exist,  the  question  of 
wharfing  privileges,  as  a  theme  of  discussion, 
seems  to  have  slept  for  many  years.  It  was 
revived  in  1834  and  1835,  by  discussions  in 
the  public  journals,  and  the  city  councils. 

A  great  deal  of  testimony  has  been  taken, 
and  ai^ument  expended  on  topics  connected 
with  this  general  subject,  such  as  the  Uqx>- 
graphy  of  the  property  in  question,  the  actual 
enjoyment  of  wharfing  privileges  and  con- 
struction  of  wharves  by  private  persons,  the 
recognition  of  their  proprietary  interest  by 
the  United  States  and  the  city  of  Washing- 
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ton,  the  taxation  of  the  same  as  priyate  prop- 
erty, the  action  of  the  corporation  of  Wash- 
ington on  the  subject,  the  opinions  of  private 
citizens  on  the  question,  &c. 

Bat  the  conclusions  which  we  have  arrived 
at,  dispense  us  from  the  necessity  of  com- 
menting on  those  those  topics  in  detail. 

There  is  no  estoppel  or  bar  of  time  against 
the  Uniled  $tate8,nor  could  their  rights  be  af- 
fected by  any  action  of  the  city  of  Washing- 
ton, nor  do  private  opinions  unanimous  or  di- 
vided, supply  the  court  any  assistance  in  de- 
fining them. 

We  are  satisfied  that  the  United  States,  in 
virtue  of  their  ownership  of  the  streets,  have 
always  had  the  exclusive  right  to  construct 
or  license  wharves  at  the  termination  of  streets 
running  to  the  river  and  along  Water  street 
which  binds  on  the  river,  and  that  the  United 
States  have  not  parted  with  this  right. 

With  this  conviction,  we  are  constrained  to 
decree  a  dismissal  of  these  bills,  with  costs 

Messrs.  Selden  and  Robinson  for  com< 
plainants. 

Messrs.  Bibnbt  db  Birnbt  for  defendants. 


I^forlMto  SAllway  Wmmmmtfrumm  MAmmm 

The  perplexity  of  the  traveller,  at  *'  Mugby 
Junction,"  when  he  scanned  the  manifold 
lines,  looking  *'  as  if  the  concentrating  com- 
panies form^  a  great  industrial  exhibition  of 
the  works  of  extraordinary  ground  spiders 
that  sft^n  iron,"  is  often  paralleled  by  the 
perplexity  of  the  lawyer  who  has  to  determine 
which  of  the  companies  is  responsible  for  ac- 
cidents happening  during  transit  over  this 
iron  web-  Another  web  of  many  meshes — a 
web  spun  by  wig-wearing  spiders — involves 
him  in  its  intricate  reticulations.  Lines  of 
decisions  divaricate,  and  intersect,  and  con- 
verge in  occasional  junctions,  only  to  divari- 
cate and  intersect  again,  leaving  him  as  puz- 
zled as  ever,  and  the  terminus  apparently  as 
far  off  as  before ;  and  when,  by  a  decision  ar- 
rived at  in  some  other  case,  his  difficulties 
are  practically  brought  to  an  end,  it  may  be 
not  without  leaving  some  lurking  doubt  as  to 
whether  they  might  not  have  been  equally 
brought  to  quite  a  different  end.  Foulkes  v. 
The  Metropolitan  District  Ry.  Co.  (42  L.  T. 
N.  S.  1^),  decided  by  the  English  oourt  of 
appeal  on  the  9th  of  March  last,  and  Self  v. 
The  London,  Brighton  and  South  Coast  Ry. 
Co.  (lb.  178),  decided  by  the  same  court  on 
the  5th  of  the  same  month,  may  be  considered 
as  oases  of  this  description,  deciding  satis- 
factorily that  the  defendant  companies  were 
liable,  while   leaving   it   unsatisfactorily  ini 


doubt  whether  different  companies  might  not 
have  been  responsible. 

It  may  be  taken  as  settled  law  that  a  rail- 
way company,  issuing  a  ticket  to  a  passenger 
for  a  journey  partly  on  the  company's  own 
line  and  partly  on  the  line  of  another  com- 
pany, is  presumably  responsible  for  the  safety 
of  the  passenger  on  his  whole  Journey,  and  is 
liable  to  compensate  him  for  injuries  caused 
by  the  negligence  of  railway  servants  or  de- 
fective construction  of  carriages  or  stations, 
to  whichever  company  they  belong:  The 
Great  Western  Ry.  Co.  v.  Blake,  7  H.  &  N. 
991 ;  Buxton  v.  North-Eastern  Ry.  Co.,  L.  R., 
3  Q.  B.  549 ;  Thomas  v,  Rhjrmney  Ry.  Co.,  L. 
R.  5  Q.  B.  226,  6  ib.  266 ;  and  see  Ayles  v. 
The  Sonth-Eastern  Ry.  Co.,  L.  R.  8  Ex.  146. 
And  this  is  so  though  the  company  issuing 
the  ticket  was  itself  in  no  way  negligent,  and 
whether  or  not  it  travelled  over  the  otlier  com- 
pany's line  by  virtue  of  "  running  powers" 
(see  8  &  9  Vic,  c.  20,  s.  92)  on  payment  of 
certain  tolls,  or  under  a  voluntary  arrange- 
ment. "  We  are  of  the  opinion,"  said  the  Su- 
preme Court  of  Wisconsin  (in  1879),  "  that 
when  a  corporation  of  this  kind  undertakes  to 
transport  passengers  or  property  fVoiSS  one 
point  to  another,  such  passengers  and  the 
owner  of  such  property  have  the  right  to  throw 
upon  such  corporation  the  responsibility  of 
seeing  that  the  roads  used  by  them  for  such 
transportation,  whether  owned  by  them  or 
not,  are  safe  and  in  good  repkir,  and  that 
those  having  them  in  charge,  whether  the  em- 
ployees of  such  compipy  or  not,  shall  exer- 
cise due  care  and  diligence  to  secure  the  safe 
transportation  of  such  persons  and  property. 
Any  other  rule  would,  we  think,  be  destructive 
of  the  rights  of  the  public  in  the  use'bf  rail- 
roads." Stellarv.  Chicago  and  North-Western 
Ry.  Co.  (46  Wis.,  9  Central  L.  J.  181).  So,  in 
the  Scotch  case  of  Horn  v.  Horn  (July  18, 
1878),  it  was  held  by  the  Lord  Justice-Clerk 
and  Lord  Gifford  that  a  father  who  had  suf- 
fered  loss  by  the  death  of  his  son,  caused  by 
a  railway  accident,  was  entitled  to  sue  the 
company  who  had  issued  the  ticket  for  the 
journey,  although  the  accident  did  not  occur 
upon  their  line.  Lord  Ormidale,  indeed,  who 
dissented,  thought  that  there  was  a  distinction 
between  actions  at  the  instance  of  sufferers 
themselves  and  those  brought  by  their  rela- 
tives ;  and  that  the  action  could  not,  in  the 
former  case,  arise  ex  contractu,  as  the  pursuer 
had  no  contract  with  the  defenders,  and  could 
not,  therefore,  found  upon  the  delict  arising 
out  of  the  execution  of  the  contract  between 
his  son  and  them ;  while,  on  the  other  hand,  if 
he  sought  damages  for  the  injuries  done  to 
Itimself  and  the  loss  so  sustained,  he  could 
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only  go  agiiiiist  the  wrong-doers,  viz.,  the  com- 
pany upon  whose  line  the  accident  had  oc- 
curred. But  said  Lord  Giflbrd,  "it  is  an  action 
essentially  on  fault  or  neglect,  although  on 
fault  or  neglect  arising  out  of  a  contract  ;** 
and,  as  the  Lord  Jnstiee  Clerk  observed,  "the 
title  of  the  father  is  a  corollary  or  adjunct  to 
the  primary  right  of  the  deceased,  and  although 
differing  in  its  incidents,  has  and  must  have 
the  same  foundation."  Cf.  per  Lefroy,  C.  J., 
Byrne  v.  Wilson,  15  Ir.  C.  L.  R.,382 ;  Osborne 
v.  Gillett,  L.  R.  6  Ex.,  88.  As  to  the  question 
of  liability  where  the  employees  of  two  com- 
panies are  engaged  and  co-operating  in  run- 
ning  the  train,  under  their  joint  control, "  the 
principle  is,"  said  Freeman,  J.,  delivering  the 
judgment  of  the  Supreme  Court  of  Tennessee 
(in  1872),  in  Nashville,  Ac,  Ry.  Co.  v.  Car- 
roll, "  that  where  one  has  control  and  man- 
agement of  the  train,  whether  owner  or  not  of 
the  cars,  it  is  responsible  for  dami^es  for 
wrongs — and  if  this  be  so,  it  follows  neces- 
sarily that  if,  in  fact,  that  control  be  joint, 
and  the  train  jointly  under  the  control  of  two 
companies,  then  both  must  be  held  responsible. 
Two  persons  may  be  joint  masters,  and  there- 
by subject  to  a  joint  liability  for  the  acts  of 
servants  or  employees,  and  such  joint  liability 
may  be  converted  into  a  several  liability  by 
the  election  of  plaintiff  to  sue  only  one,  which 
may  be  done  in  such  a  case."  Cf.  per  Martin, 
B.,  in  Coxon  v.  Great  Western  Ry.  Co.,  5  H. 
&  N.  279  ;  Gill  v.  Manchester  Ry.  Co.,  L.  R. 
8Q.  B.  186;  Muschamp  v.  Lancaster  and 
Preston  Ry j::!o.,  8  M.  &  W.  421 ;  Connolly  v. 
Davidson,  1.5  Minn.  51#;  Swainson  v.  North- 
Eastem  Ry.  Co.,  8  Ex.  Div.  841. 

Railway  companies,  however,  are  not  liable 
for  the  wrongful  acts  of  third  persons  over 
whom  they  have  no  control :  Daniel  v.  Metro- 
politan Ry.  Co.,  L.  R.  3  C.  P.  591,  5  H.  L. 
46 ;  Wright  v.  Midland  Ry.  Co.,  L.  R.  8  Ex. 
137,  42  L.  J.  Ex.  89.  Mr.  Campbell,  indeed 
(Law  of  Neg.,  2nd  Ed.,  89),  finds  some  dif- 
ficulty in  reconciling  Great  Western  Ry.  Co. 
v.  Blake  {ubi  sup,)  with  the  former  of  those 
cases ;  but,  he  adds,  "  there  is  room  for  a  dis- 
tinction on  the  hypothesis  that  the  carrying 
company  warrant  care  on  the  part  of  every- 
body as  to  the  sufficiency  of  the  carriages 
used  and  the  railroad  travelled  by  them,  and 
the  keeping  of  the  line  (so  far  as  relates  to 
traffic  management)  clear  and  free  from  ob- 
struction during  the  running  of  a  train,  but 
that  with  regard  to  collateral  operations  which 
may  cause  danger  if  not  carried  on  with  due 
care,  the  company  are  entitled  to  rely  upon 
the  care  and  skill  of  the  competent  and  re- 
sponsible persons  (not  being  the  servants  of 
the  company)  to  whom  the  operation  has  been 


properly  committed."  And  this  view  of  the 
extent  of  the  company's  liability  seems  to  be 
borne  out  by  Wright  v.  Midland  Ry.  Co.  {ubi 
sup.).  The  plaintiff  there  was  a  passenger  by 
the  Midland  from  Leeds  to  Sheffield.  Over  a 
portion  of  the  line  near  Leeds  the  London  and 
North- Western  Ry.  Co.  had  running  powers. 
The  signals  at  the  junction  of  the  two  lines 
were  under  the  control  of  the  former  company ; 
and  on  the  occasion  of  the  accident  the  sig- 
nalman had  set  the  signal  in  favorof  the  Mid- 
land train,  and  against  any  train  approaching 
from  the  North-Westem  line.  Whilst  the 
Midland  train  was  on  the  line,  it  was  run  in- 
to by  a  London  and  North-Western  train, 
which  was  driven  by  persons  who  had  negli- 
gently disregarded  the  signal.  It  was  held 
that  the  plaintiff  would  not  recover  against 
the  Midland  Company  in  respect  of  injuries 
sustained  by  the  collision;  Bramwell,  B^ 
saying:  "This  act  of  the  North-Westem 
Company  is  not  negligence  which  related  to 
the  plaintiff  being  carried  at  all ;  it  was  done 
while  he  was  being  carried,  it  is  true,  bat  it 
had  nothing  to  do  with  his  being  carried.  It« 
was  done  by  the  North-Westem  Company  for 
their  own  purposes  in  a  matter  not  connected 
with  the  carrying  of  the  plaintiff.  It  was  not 
a  negligent  act  which  made  the  road  unsafe, 
nor  the  carriage  or  engine  unsafe,  or  the  sig- 
nals wrong,  but  done  outside  of  the  carrying 
(if  I  may  use  the  expression),  and  which  caused 
dami^e  to  the  plaintiff  while  he  was  being 
carried."  Cf.  John  v.  Bacon,  L.  R.  5  C.  P. 
487 :  Tebbutt  v.  Bristol  &  Exeter  Ry.  Co.,  L. 
R.  6  Q.  B.  78  ;  Armstrong  v.  Lancashire  & 
Yorkshire  Ry.  Co.,  L.  R.  10  Ex.  47 ;  Adams 
V.  Glasglow\fe  South- Western  Ry.  Co.,  10  Ir. 
L.  T.  &  S.  J.  16.  This  distinction  seems 
rather  refined  ;  but  it  has,  at  all  events,  more 
to  recommend  it  than  the  rule  adopted  in  the 
State  of  Illinois  (differing  from  others),  which 
seems  to  hold  the  company  owning  the  rail- 
road and  franchise  responsible  to  a  passenger 
who,  when  travelling  in  the  cars  of  another 
company  over  the  line,  as  permitted  by  con- 
tract with  the  former  company  for  a  pecuniary 
consideration,  is  injured  in  consequence  of 
the  negligent  use  of  the  track  (e.  g.^  the 
switches  not  being  properly  locked  or  secured 
by  the  servants  of  the  second  company: 
Peoria  &  Rock  Island  Ry.  Co.  v.  Lane,  5  Cen. 
L.  J.  462 ;  and  so,  see  Ry.  Co.  v.  Barron,  5 
Wall.  104 ;  Nelson  v.  V.  ^  C.  Ry.  Co.,  26  Vt 
721 ;  but  see  Berket  v.  Whitehaven  Junction 
Ry.  Co.,  4  H.  &"N.  780,  28  L.  J.  Ex.  848; 
Richardson  v.  G.  E.  Ry.  Co.,  1  C.  P.  piv. 
842 ;  (and  as  to  the  liability  of  receivers  df 
railway  companies,  see  4  Southern  Law  Re* 
view,  89). — Jrish  Law  Times. 
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OF  miDOBlIT  HfiCUIONS 

Check;  canaiderations ;  evidence. — In  order 
to  sastain  a  defense  in  an  action  on  a  check 
that  the  same  was  without  consideration*  the 
defendant  must  afflnnatively  establish  a  want 
of  consideration. 

Defendant  and  one  H.  verbally  agreed  to 
exchange  real  estate,  and  defendant  gave  to 
H.  a  check  as  part  payment,  and  received  a 
receipt  therefor.  In  an  action  on  the  check 
defendant  testified  that  he  did  not  know 
'Where  the  receipt  was,  and  that  he  believed 
it  stated  that  the  check  was  received  on  ac- 
count of  an  exchange  of  property  mentioning 
it,  and  also  the  conditions  of  the  exchange. 
•Eeld^  that  the  receipt  was  a  sufficient  con- 
sideration for  the  check ;  that  the  two  must 
be  read  together,  and  make  out  a  valid  con- 
tract between  the  parties. 

Plaintiff  held  the  check  as  an  assignee  of 
H.,  who  was  dead.  Held,  that  defendant  was 
incompetent  to  testify  to  any  personal  trans- 
action between  himself  and  H.  [Raubitschek 
V.  Blank.  N.  Y.  Court  of  Appeals.] 

False  pretences ;  Evidence. — On  the  trial  of 
an  indictment  for  obtaining  goods  on  false 
pretences,  evidence  tending  to  show  that  the 
prisoner,  at  the  time  of  making  them,  knew 
his  representations  to  be  untrue,  is  competent. 

Where  the  representations,  their  falsity,  and 
the  prisoner's  knowledge  that  they  were  false 
is  established  by  competent  testimony,  the 
allegation  that  they  were  made  with  intent  to 
defraud  may  be  supported  by  proof  of  deal- 
ings with  parties  other  than  complainant, 
which  tend  to  show  a  fraudulent  scheme  to 
obtain  property  by  devices  similar  to  those 
practiced  on  him,  provided  such  dealings  are 
sufficiently  connected  in  point  of  time  and 
character  as  to  authorize  the  inference  that 
the  purchase  from  complainant  was  made  in 
pursuance  of  the  same  general  purpose. 

A  witness  for  the  defence  gave  evidence 
tending  to  show  the  prisoner's  innocence.  On 
cross-examination  he  was  asked  if  he  had  said 
to  any  one  that  the  prisoner  and  his  partner 
had  acted  as  thieves.    Held,  proper. 

Affirming  S.  C,  9  W.  Wg.,  228.  [Mayer 
V.  The  P€k>ple.  N.  Y.  Court  of  Appeals,  De- 
cided March,  19,  1880.] 


9tmm  of  B««««t  BnirltslB  l>«elaio«s. 

Action  for  salvage;  Negligent  towage.-^^A 
tug  agreed  to  tow  a  ship  for  a  fixed  sum. 
The  tug  placed  the  ship  imprudently  in  a 
position  of  danger,  and  then  succeeded  in 
saving  her.  Held,  that  under  these  circum- 
stances the  tug  was  not  entitled  to  salvage. 
[The  Robert  Dixon,  6  P.  D.,  64.] 


Bicycle  not  a  carriage. — A  turnpike  act  im- 
posed a  toll  of  6d.  for  every  horse,  &c ,  draw- 
ing any  coach,  chariot,  berlin,  landau,  phaeton, 
&c.,  and  a  toll  of  5^.  for  every  carriage  of 
whatever  description  which  should  be  drawn 
or  impelled  by  steam  or  any  other  agency 
than  that  of  horses  or  beasts.  Held,  that  a 
bicycle  was  not  liable  to  toll  under  the  act. 
"Carriage"  in  the  second  clause  must  bee/w^ 
dem  generis  with  "carriage"  in  the  first. 
[Williams  v.  Ellis,  5  Q.  B.  D.,  175.] 

LiMuxtic:  Honest  belief. — The  defendant 
was  convicted  under  a  statute  of  receiving 
lunatics  into  an  unlicensed  asylum.  Defend- 
ant did  not  knonAhat  the  persons  she  admit- 
ted were  lunatics.  Held,  that  such  belief  was 
immaterial.     [Reg.  v.  Bishop,  5  Q.  B.  D.,  259.] 

Privileged  communications :  Evidence  tend- 
ing to  criminate. — Action  of  libel  for  false 
charges  made  by  the  former  master  of  the 
plaintiff,  in  answer  to  inquiries.  The  plain- 
tiff asked  for  the  production  of  the  letters  con- 
taining the  charges.  Defendant,  the  writer 
of  the  letters,  claimed  that  they  were  privi- 
leged from  production.  Held,  that  the  fact 
that  the  letters  were  in  a  certain  sense  privi- 
leged did  not  exempt  them  from  production. 
[Webb  V.  East,  5  Ex.  D.,  108.1 


Sand  J4partmi[nl- 
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Swain|ft-I«Mid  ffriuit«a  to  Illlaols« 

Diseunion  of  question  at  to  whether  the  V,  8.  Rev.  St. 
made  a  new  grant* 

DBPABTliBNTOF  THS  INTBBIOB, 

Washinoton,  D.  C,  June  28, 1880. 
Sir  :  I  have  considered  the  appeal  of  the 
State  of  Illinois  from  your  decision  of  March 

19,  1880.  rejecting  her  claim  under  the  swamp 
grant  to  indemnity  for  certain  alternate  re- 
served sections  within  the  grant  of  September 

20,  1850,  for  railroad  purposes,  for  the  reason 
that  according  to  the  decision  of  my  predeces- 
sor, Mr.  Secretary  McClelland,  rendered  No- 
vember 20,  1855,  the  said  lands  were  not  in- 
cluded in  the  swamp  grant  of  September  28, 
1850.  (1  Lester,  p.  521.)  A  similar  claim  was 
set  up  and  presented  in  the  application  of  the 
State,  rejected  by  you  April  i,  1878,  affirmed 
by  mc  on  appeal  May  2,  1878,  (Copp*s  Laud 
Owner,  vol.  5,  p.  124.)  I  then  announced  my 
opinion,  and  so  decided,  that  the  question  of 
the  admissibility  of  any  claim  to  swamp  lands, 
inside  the  limits  of  the  grant  in  place  of  the 
Illinois  Central  Railro^  was  settled  by  the 
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said  decision  of  1855,  and  had  become  res 
Jydicata  in  this  Department. 

The  present  appeal  urges  upon  my  con- 
sideration the  alleged  fact,  that  the  revision 
of  laws  in  1874,  makes  by  sections  2479  and 
2482  new  grants  of  swamp  lands ;  and  that 
the  present  case  must  be  decided  with  sole 
reference  to  those  sections,  as  offering  new 
selections  under  present  laws,  unaffected  by 
the  previous  law,  or  decisions  under  it.  I 
have  examined,  with  care,  the  propositions  of 
counsel  urging  the  appeal,  and  am  unable  to 
discover  any  change  in  the  terms  of  the  law 
by  the  rev^ion  in  question. 

The  act  of  1850  grants,  **  ^le  whole  of  those 
swamp  and  overflowed  lands,  ikiade  unfit  there- 
by for  cultivation,  which  shall  remain  unsold 
at  the  passage  of  this  act."  (Stats.  9,  p.  519.) 
Section  2479  of  the  Revised  Statutes  declares 
that  '*the  whole  of  the  swamp  and  overflowed 
lands,  made  unfit  thereby  for  cultivation,  and 
remaining  unsold  on  or  after  the  twenty- 
eighth  day  of  September,  A.  D.  eighteen  hun- 
dred and  fifty,  are  granted  and  belong  to  the 
States." 

The  scope  and  description  of  this  grant 
are  identical  in  the  two  enactments.  The 
revision  by  the  same  terms  respecting  the 
thing  granted,  refers  to  the  same  date  for  the 
investiture  of  title  and  measure  of  extent. 
The  grant  by  the  first  act  was  of  the  entire 
interest  of  the  United  States  in  the  thing 
granted  at  that  date ;  and  the  second  by  ref- 
erence to  the  same  thing  granted,  and  to  its 
condition  «t  the  original  date,  declares  that 
it  is  granted  and  belongs  to  the  same  original 
grantee. 

Section  2482,  in  defining  the  right  of  in- 
demnity selection,  fixes  its  basis  by  specific 
reference  to  thi^  act  of  1850,  and  not  to  the 
enactment  by  way  of  revision — thus  clearly  in- 
dicating an  intent  to  bound  the  new  declara- 
tion of  the  grant  by  the  limitation  of  the  origi- 
nal statute,  and  not  to  modify  or  enlarge  its 
provisions. 

What  are  now  swamp  lands  within  the 
meaning  of  the  granting  act,  were,  by  the 
application  of  law,  swamp  lands  within  the 
meaning  of  the  act  of  1850 ;  and  a  decision 
that  certain  lands  because  of  their  appropria- 
tion by  other  laws  were  not  within  the  reach 
of  the  statute,  is  a  decision  that  they  are  not 
within  a  re-enactment  for  purposes  of  mere 
revision,  of  the  same  statute,  in  identical  terms 
of  description.  If  other  terms  were  employed, 
indicating  an  intention  to  bring  within  its 
purview  other  objects  of  legislation,  or  to  cor- 
,rect  any  obvious  misapplication  of  the  legisla- 
tive intent  depending  upon  former  construc- 
tion, effect  must  be  given  to  the  new  statute 


in  the  very  words  of  its  enactments ;  but  if  no 
new  matter  is  inserted  and  nothing  omitted, 
the  old  statute  ia  still  existing  law ;  because, 
by  its  re-enactment,  it  has  neither  been  modi- 
fied, enlarged,  nor  diminished. 

If,  by  the  former  decision,  the  State  deems 
that  important  interests  have  been  prejudiced* 
she  has  her  remedy  in  a  test  case  to  determine 
the  validity  of  the  patents  granted  to  the  pur- 
chasers of  any  of  the  lands  claimed  by  her 
within  the  described  limits. 

She  has,  alto,  enjoyed  full  opportunity  since. 
1855,  when  the  adverse  decision  was  rendered, 
to  seek  proper  indemnification  through  Con- 
gressional action. 

This  Department  cannot  be  expected  to 
vacate  a  decision  of  long  established  authority 
after  such  lapse  of  time,  and  the  repeated  re- 
fusals of  successive  administrations  to  reopen 
or  disturb  it. 

Without  deciding,  therefore,  whether  or  not 
the  former  Secretary  correctly  construed  the 
law  in  question,  I  decline  to  reconsider  his 
action,  and  aflirm  your  decision  accordingly. 

The  papers  submitted  by  your  letter  of 
April  80,  1880,  are  returned. 

Very  respectftilly, 

C.  ScHXJKZ,  Secretary. 
The  CommW  of  the  General  Land  Office. 


iih^  ((ourts. 


JuiibSI,18I0. 

Enoch  Tottan  t.  jAOOb  Eloh  et  aL  JvdcmMii  ImIow 
afflnnad 

WiUlain  Harmoo  t  al.  t.  Sarali  OarUnd.  JodcniMit 
below  affirmed.  _      .        ^   ^  .      ^. 

Washlnffton  Gas  lAghi  Oo.  ▼  Dlstrlet  of  Oolambfa. 
Oaate  dinnlsMd.  ^        ,         ,  ^        ,, 

In  re  Oeorfe  Hookham.  tnyentor,  kc.  Appeal  from  Com- 
missioner of  Patents.    Appeal  dismissed. 

E.  W.  Du  Bose  t.  DUtriot  of  Golumbfa.  Jodgmeat below 
affirmed. 

Lippincott  et  at  t.  Stockman.    Decree  below  affirmed. 

JinfBM.iaeik 

The  committee  on  examinatloQ  havinc  reported  f^vorablT 
on  the  applicaUons  of  P.  H.  Seymoor,  W.  M.  MarfceU,  W.  8. 
Parks.  James  W.  Lance,  B.  W.  F.  OffilTie.  Loots  R.  Thiaa 
and  James  J  Galium,  they  were  admitted  to  the  bar. 

The  United  States,  ex  rel.  Edward  Barker,  t.  William 
Uelmiek.    Judgment  below  affirmed. 

Jmra  1ft.  180«. 

The  application  of  WiUiam  E.  Gibson,  Ibr  admission  to 
the  bar.  was  referred  to  the  committee  on  ezaminatloB. 

JomiSt,1880. 

The  Potomac  Stenmboat  Ck>mpaay  t.  Inland  and  Sea- 
board Ooastinff  Company.  Heard  In  General  Term  ia  the 
first  instance.  Suit  dismUsed  Appeal  to  theSviprsme 
Conrt  of  the  United  States  prayed,  and  allowed. 

Mai«aret  P.  Brooke  v.  Theodore  Barnes  etal.  Deeree 
below  reversed. 


ClffiCCIT  €OIJffiT.~H«w  llMitM  at  l«aw. 

JmiB  M,  I8it. 

n»l  Wash.  Market  Co.  t.  Carl  Schnrs  et  al.  CertAorart: 
PlUk  attys,  Blmey  k  Bimer. 

non  James  McLaIn  t.  Bailey  French  PaTing  Company. 
$6,186.61    PllTs  attys.  Cook  k  Cole. 

S9088.  Edwin  U.  Neumeyer  t.  Joslah  MUlard.  Damages, 
$000.  PUb  atty,  H.  T.  Taggart.   Defts  atty,  P.  B.  SUlsoa. 
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Junk  28. 1880. 

fMKU.  LaTina  Tonne  T.  Manhattan  Life  Insurance  Go.  of 
Hew  York.     Poliinr.tOOO.    Plflb  atty,  D.  W.  Qlassle. 

190^.  Thomas  S.  McNeir  t.  John  O.  Fay.  Certiorari. 
D^its  at^,  John  A,.  Olark. 

nOM.  Helen  ▲.  Sllliman  t.  Obat.  A.  SUliman.  N.  T. 
Judfft.  $8,882  4ft.    PIA  atty.  John  H.  Rice. 

n»7.  Annie  Saoohl  t.  Jas.  McLanffhlin.  Certiorari. 
Defia  atty.  S.  T.  Dritry. 

JUNV  28, 1880 

29Qn.  Saml  West  t  Jae.  A.  Bean.    Replevin. 

June  90, 1880. 
V  2M08.  John  Warren  t.  John  W.  Wriicht.     Note,  $0,300. 
Plflip  aUye.  Edwards  k  Barnard. 

ttMO.  S^iilie  B.  Foss  t.  Qeo.  A.  Mason.  Certiorari.  FUb 
attys.  Stone  k  Pray. 

SiMl.  Austin  P.  Brown  t.  Robt.  H.  Kaiser.  Aeooont, 
reatJOO.   PUb  atty,  Chapin  Brown. 

$aHL  Goodwin  T.  AtXee  v.  Wash,  k  Georgetown  R.  R. 
Co.  Damaces,  $10«WU.  PUb  atty,  S.  S.  Uenkle  and  £.  C. 
Wearer. 

^  2SMS.  John  H.  Six  t.  Geo.  C.  Marley.    Note  and  aooonnt, 
#170J6.    R.  R.  Crawford. 

29044.  Michael  O.  DoDnell  t.  ComeUns  MeAnliffe.  Plea 
oftiUe.    Plffi  atty,  J.  W.  Rogers. 

July  1, 1880. 

nm.  EUsabeth  A.  Westwood  t.  Harriet  Price.    Plea  of 


tttle.    Defis  attys,  Bradley  ft  DaTalL 

SKMf.  John  H.  Mills  t.  Geo.  W.  Wallaee. 
attys,  Bimey  ft  Blmey. 


RepleTin.    Plffs 


IH  B%IJITT^lf«w  Satin. 

JUKB  28. 1880. 
7SS1  Joseph  Mcintosh  t.  G.  W.  Cissel  et  al.    Injanction, 
Com,  sols.,  Dnhamel  and  Moore. 

7388.  Wheatley  Bros.  t.  Saml.  S.  Hoorer  et  al.    To  enjoin 
assignment  of  Judgment.    Com.  sols.,  Gordon  ft  Gordon 
•  JUKR  28, 1880. 

78S4  I«aoy  T.  Fftrrls  t.  Allen  H.  Farris,  for  diToroe.    Com. 
•uL,  H.  T.  WifwalL 

78S8.  Jennie  L.  HamUton  t.  Wm.  A.  HamUton.  for  di- 
▼Ofoe.    Com.  sol.,  A.  B.  Williams. 

July  l,  1880 
7IS8.  Wash.  B.  Williams  t.  William  Ward.     Creditor's 
biU.    Com.  sol.,  L.  CabeU  Williamson. 

707.  Matthew  W.  Gait  et  al  ▼.  Josiah  Dent  et  al.    Injunc- 
tion.   Com.  sol ,  H.  £.  Darls. 

July  2, 1880. 
7888.  Amelia  A    Morris  ▼  Lemuel  Morris.    For  divorce. 
Com,  sol.,  Belra  A.  Loolrwood. 


Legal  IfoHees. 


Legal  Notices. 


rTHB  SUPREME  COURT  OF  THE  DISTRICT  OF 
Colamhia,  the  20th  day  of  June.  1880. 

Maby  a    GBOS8  ) 

T.  {    No.  MM.    Eq.  Docket,  18. 

Fbbdbrick  Gbobs.  ) 
On  motion  of  the  plaintiff;  bv  Mr.  W.  T.  Johnson,  her 
solicitor,  it  is  order  a  that  the  defendant.  Frederick  Gross,' 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rale-day  occurring  forty  days  afler  this  day :  other 
wise  the  cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  Court.  W.  S.  COX.  JusUce. 

A  erne  copy.  27-g  Test:  R.  J.  Mbiqs,  Clerk 


r  IS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  hath  ob> 
talned  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  aSpeoialTerm  for  Orphans*  Court  business, 
I«etters  of  Administration  on  the  personal  estate  of  James 
H.  Collins,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  defeased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscriber,  at  or  before  the  28th  day  of  June 
noKt;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand,  thin  26tb  day  of  June,  1880. 

S7-g  SARAH  JANE  COLLINS.  Administratrix. 


THIS  IS  TO  GITE  NOTK^E 
That  the  subscriber,  of  W.ishington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans*  Court  business,  Letters 
ofAdminlstratlon  on  the  personal  estate  of  Mary  F.  A. 
Torrey,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof  to  the  subscriber,  at  or  before  the  22d  dav  of 
June  next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  SM  day  of  June,  1880. . 

38-8  A.  A.  BROOKE. 


rpHIS  IS  TO  GIVE  NOTICE, 

X  That  the  subscribeY,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia,  holding  a  Special  Term  for  Orphans*  Conrt  business. 
Letters  Testaroentarv  on  the  personal  estate  of  James 
H.  Ridgway,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber  at  or  before  the  26th  day  of  June 
next;  they  may  otherwise  bv  law  be  excluded  fh>m  all 
benefit  of  the  said  estate.  ' 

Given  under  my  hand  this  26th  day  of  June,  1880. 

CATHARINE  N.  RIDGWAT. 


GoBDON  ft  Gordon,  Solicitors. 
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rnHIS  IS  TO  GIVE  NOTICEL 

X  That  the  subscribers,  of  Washington,  D,  C,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colom- 
biflk,  holding  a  Special  Term  for  Orphans*  Court  buslnees, 
Letters  of  Administration,  on  the  personal  estate  of  John 
Holly  Van  Antwerp,  late  of  the  District  of  Columbia, 
deceiksed  j 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same, with  the  vouchers  there- 
of, to  the  subscribers,  at  or  before  the  26th  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hands,  this  26th  day  of  June,  1880. 

27-8  JOHN  W.  CORSON. 

THIS  IS  TO  GIVE  NOTICED 
That  the  subscribers,  of  Washington  Cl^,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Let- 
ters Testamentary  on  the  personal  estate  of  James  C  Hall, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereot,  to  the  subscribers,  at  or  before  the  Sid  day  of 
June  next;  they  may  otherwise  by  law  be  excluded 
from  all  *>enefit  of  the  said  estate. 

Given  under  our  hands  this  S2d  day  of  June,  1880. 


27-8 


F.  B.  McGUIRE,>«,^„.^^ 
R.  ROSS  PERRT.  5  *«'^«c«>w*"- 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  D.  C.  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'Court  business,Letters 
of  Administration,  on  the  personal  estate  of  Henry  L. 
Kinney,  late  of  Corpus  <  Hiristi,  Texas,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  11th  day  of 
June  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  nth  day  of  June,  1880. 

2«-8»  R.  T.  BIRCHETT. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphauh*  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Maria  J. 
Elliott,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  4th  day  of 
June  next :  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

jGliven  under  my  hand  this  4th  day  of  Juq^e,  ^880. 

24-8*  WILLIAM  M.  MEW. 


rpHIS  IS  TO  GIVE  NOTICE, 

X  That  the  subscriber,  of  Washington,  D.  ij.,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans*  Court  business. 
Letters  of  Administration  w.  a  ,  on  th^  personal  estate  of 
Lucy  S.  Crandell,  Kite  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the8ame,with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  llth  day  of  .Tune 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  llth  day  of  June,  1880. 

98-8  SUSANAH  A.  CRANDEIX. 
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mUIS  IS  TO  OITE  NOTICE, 

JL  That  the  tabscriber,  of  Washington  Oity.  hath  obtained 
from  the  Sapreme  Court  of  the  District  of  Oblumbia.liold- 
inga  Special' Term  for  Orphans'  Court  butiness^etters 
Testamentary  on  the  personal  estate  of  Catherine  Barclay, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havinc  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  ronohers  tbere* 
of,  to  the  subscriber,  at  or  before  the  4th  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  ftom  all 
benefit  of  the  said  estate. 

GiTen  under  my  hand  this  4th  day  of  June,  1880. 
24-8*  HARRT  C.  TOWERS,  Executor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  fbr  Orphan's  Court 

Business.    June  11, 1880. 

In  the  matter  of  the  Will  of  Charles  M.  Smith. 

Application  for  probate  of  the  Will  and  f6r  Letters  Tes- 
tamentary on  the  estate  of  Charles  M.  Smith,  of  the  District 
of  Columbia,  has  this  day  been  made  bv  Charles  Beall. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  1«th  day  of  July  next,  at  11  oNslock  a.  m., 
to  show  cause  why  the  Will  should  not  be  prored  and  Let- 
ters Testamentary  on  the  estate  of  the  said  deoeased  should 
not  issue  as  prayed.  Prorided,  a  copy  of  this  order  be 
published  once  a  week  for  three  weeks,  in  the  Washinfton 
Law  Reporter,  previous  to  the  said  day. 

-  -"  K.  WEBSTER,  Register  of  WUls. 


Test: 


34-8 


mHIS  IS  TO  GIVE  NOTICE: 

I  That  the  subscriber,  of  Washington  Cltr,  has  obtained 
form  the  Supreme  Com  t  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business,  ItCtters 
Testamentary  on  the  Personal  Estate  of  Jonatban  Homer 
Lane,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havinc  claims  against  the  said  deoeased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subcriber,  at  or  before  the  4th  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Giren  under  my  hand  this  4Lh  day  of  June,  1880. 

24-8*  JAMES  J.  CLARk,  Executor. 


IN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

Mabt  Bahqs  ) 

▼.  I    Equity,  4,814.    Docket  14. 

SABAHC.  GOBMLBT  XT  AL.  ) 

It  Is  this  8th  day  of  June,  A.  D  1880,  ordered  by  the  court 
that  the  sale  this  day  reported  by  the  trustee  In  this  cause, 
be  ratified  and  confirmed  unless  cause  to  the  contrary 
thereof  be  shown  on  or  before  the  «th  day  of  July  next. 
Provided,  a  copy  of  thto  order  be  inserted  in  the  Wash- 
ington Law  Reporter  once  in  each  of  three  snocessive  weeks 
-  before  said  day. 

The  report  states  the  amount  of  sale  to  be  $1,000. 

W.  S  COX,  Justice. 

True  copy.    Test:        84-8         R.  J.  MMoa.  Clerk.  Ac 


rnnis  is  to  give  notice, 

X  That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  George 
Smithson,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  esuiibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscriber,  at  or  before  the  4th  dav  of  June  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  June,  1880. 

KURTZ  JOHNSON 
HiNB  k  Thomas,  Solicitors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Tt-rm  for  Orphan's  Court 
Business.   June  1ft,  1880. 

In  the  case  of  Charles  M.  Matthews,  Administrator  w.  a. 
of  John  Byng,  deceased,  the  Administrator  w.  a  ,  aforesaid 
has  with  the  approval  of  the  Court,  appointed  Friday,  the 
eth  day  of  August  A.  D.  1880.  at  11  o'clock  a.  m  for  making 
payment  and  distribution  under  the  Conn's  direction  and 
control :  when  and  where  all  creditors  and  i»ersons  enUtled 
to  distributive  shares,  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  In  person  or  by  agent  or  attorney  duly  an- 
thorlxed,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  administrator  w.a.  will  take  the  ben- 
efit of  the  law  against  them :  Provided  a  copy  of  this  or> 
der  be  published  once  a  week  for  three  weeks  In  the  Wash- 
ington Law  Reporter  prerlons  U  the  said  day. 

IM  Test:  A,  WEBSTER,  Register  of  Wills. 


Legal  NoUees. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
ColnmbiB. 

CATHBBIirX    BUBCH  ) 

T.  \    No.  8671.    Equity. 

S.  LAViinA  Wallace  bt  al.  i 
Susan  L.  Wallaob  ) 

V.  {    No.  4418.    Equity. 

Catbebiitb  Buboh  bt  al.    I 

Ordered,  that  the  sale  made  and  reported  by  the  trntteet 
in  this  cause  June  18, 1880,  be  ratified  and  eoofirmed  nnlees 
cause  to  the  contrary  thereof  be  shovm  on  or  before  July  17, 
1080.  Provided,  a  copy  of  this  order  be  publlsbed  in  the 
Washington  Law  Reporter  once  in  each  of  three  sueoeeelve 
weeks  before  that  day. 
The  report  states  amount  of  sale  to  be  $0,900.00. 

MAC  ARTHUR,  Jnstlee. 
A  true  eopy.        Teet :  18-8        R.  J.  Mbigs,  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  hathobtaloed 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Isaiah  Hanscom, 
late  of  the  United  States  Navy ,  deceased. 

All  persons  having  claims  against  the  said  deoeased  are 
hereby  warned  to  exhibit  the  eame.  with  the  vouchers  there* 
of,  to  the  subscriber,  at  or  befbre  the  18th  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  I8th  day  of  June,  1800. 

18-S  JULIA  MARIA  HANSCOM.  ExeentrU. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  businees. 
Letters  Teetamentary  on  the  peronal  estate  of  Peter  Han- 
naj,  late  of  District  of  the  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceaeed  are 
bereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subseriber,  at  or  before  the  11th  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  fkx>m  all 
benefit  of  the  said  estate. 
Given  luder  my  hand  this  llth  day  of  June,  1880. 

SARAH  £.  HANNAT. 


H.  D.  OBiTTBirDBir.  Solicitor. 


184 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Mount  Pleasant,  D.  O  has  ob- 
tained ftrom  the  Supreme  Court  of  the  District  (»r  Columbia. 


holding  a  Special  Term  for  Orphans'  Court  business.  Let- 
ters of  Administration  on  the  oersonal  estate  of  Robert  B. 
Wallace,  late  of  the  DLstrlet  ox  Columbia,  deceased. 


All  persons  having  claims  against  the  said  deoeased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  11th  day  of 
June  next;  the/  may  otherwise  by  law  be  excluded 
trom  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  1 1th  day  of  June,  1800. 

MARGARET  J.  WALLACE,  Administratrix. 

A.  J.  Whitakbb,  Solicitor.  10-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  15th  day  of  June,  1880. 

JOUN  T.  MlTCBBLL  ) 

V.  \    No.  7318.     Equity  Doe.  10. 

JI7LIA  A.  Wilson  bt  al.    } 

On  motion  of  the  plalntiir,  by  Mr.  I.  KImbalL  Jr..  his 
solicitor.  It  Is  ordered  that  the  defendants,  John  M.  Wilson, 
Thomas  Wyson  and  liunean  M.  Wilson,  cause  their  ap- 
pearance to  be  enters  herein  on  or  before  the  first  rule- 
day  oocurring  forty  days  after  this  day:  otherwise  the 
cause  will  be  proceeded  with  a«  In  case  of  default. 

By  the  Court.  W.  S  COX,  Justice,  kt. 

True  copy.    Test:       18-8 R.  J.  Mbios,  Clerk,  etc. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  7th  day  of  June,  180o. 

JbSSIB  I.  M.  WINTBB  ) 

V.  \    No.  7 J07.    EquHyDoe.M. 

JOSBPB    DbWITT  WINTBB.    ) 

On  motion  of  the  plaintilT,  by  Mr.  Charlee  S.  Moore. 
her  solicitor,  it  is  ordered  that  the  defendant,  Joseph  De  Witt 
Winter,  cause  his  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day. 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

By  the  Court :  WALTER  S.  COX,  Justice. 

True  copy.    Test:  14-1  |L  J.  Mbic s, Clerk. 

OBAf .  8.  MOOBB,  SoUoUor. 
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QBOKOK  B«  CORKHILL       •        •        Bditob 
A.  H.  JACKSON  -      JuaooiJLTm  Sditob 


AHcftfySiitDeeiM. 
One  of  the  cases  decided  in  the  equity  court 
on  the  9th  inst.,  before  JadgeCoz,  settles  final- 
ly the  interests  of  the  several  pafties  in  the 
late  firm  of  Chipman,  Hosmer  &  Co.,  and  the 
large  claim  bosiness  of  the  firm  and  enormous 
landed  interests,  reaching  into  Ohio,  Indiana, 
Illinois,  Iowa,  Wisconsin,  Michigan,  Texas 
and  other  States.  The  order  of  the  court 
was,  in  substance,  that  the  title  to  all 
the  lands  in  question  vested  in  Charles 
D.  Gilmore,  the  petitioner  in  the  suit,  and 
that  all  the  assets  of  the  firm  be  turned  over 
to  him.  This  ends  a  suit  involving  one  of 
the  largest  sums,  between  individuals,  ever 
tried  in  .the  courts  of  this  District. 


An  lapsrtaal  Patent  Deelsisa. 
In  the  equity  court,  on  the  7th  inst.,  Judge 
Mac  Arthur  decided  the  case  of  Greorge 
Dwight,  Jr.,  of  Springfield,  Mass.,  against 
White  Brothers,  iron  founders,  of  the  city  of 
Washington,  and  ordered  that  the  bill  be  dis- 
missed. In  October,  1876,  a  bill  was  filed  by 
plaintiff  to  enjoin  the  alleged  infHngement  of 
the  patent  originally  issued  to  Richard  Mont* 
gomory  in  1860,  for  improved  fioors  for  cars 
and  building^.  The  invention  was  a  fireproof 
support  for  floors  composed  of  arched  metalic 
plates  resting  on  the  flanges  of  beams  or  gird- 
ers.  In  1874  the  government  invited  pro[K>- 
•als  for  work  on  the  new  Jail,  specifying  that 
the  ceilings  should  be  of  corrugated  iron,  and 
defendante  were  accepted,  as  the  lowest  bid- 
ders. The  defendante  denied  any  infHngement 
and  plead  that  Montgomery  was  not  the 
original  inventor,  but  that  as  early  as  1855 
the  invention  had  been  described  by  Millhpl- 
land,  an  Englishman.  The  court  held  that 
from  Millholland*s  description  a  skilled  me- 
chanic could  make  the  device  which  Mont- 
gomery Claims  to  have  invented,  and  dis- 


missed the  bill  on  the  ground  that  Mont- 
gomer3r's  patent  having  been  anticipated  by 
the  English  patent,  was  void.  Mr.  S.  M. 
Plymton,  of  N.  Y.,  appeared  for  the  plaintiff, 
and  Messrs.  Andrew  C.  Bradley,  and  Hine  & 
Thomas  for  defendante. 


Bssk  Nstiees. 


Harper  &  Bros.,  Franklin  Square,  New 
York,  send  us  a  neat  octavo  volume  of  482 
pages,  entitled  *'  Judge  and  Jxtrt  ;  A  Popu- 
lar Explanation  of  Leading  Topics  in  the  Laws 
of  the  Land."     By  Benjamin  Vaughn  Abbott. 

This  is  not  a  law  book  per  se,  and  still  it 
gives  more  law  and  practical  common  sense 
in  a  given  space  than  many  books  of  **  law 
calf*  pretensions.  It  tells  you  something  re- 
liable about  almost  everything,  It  gives  an 
epitome  of  our  Grovernment,  our  oourto,  and 
our  law  books ;  and  then  it  informs  you  what 
the  courto  have  decided  in  leading  cases  in 
the  United  States,  such  as  citizenship,  civil 
righte,  the  Indians  and  the  Chinese,  banking, 
commerce,  marrii^,  divorce,  how  to  live, 
make  your  will,  and  die.  No  one  should  be 
without  the  "Judge  and  Jury"  at  home,  and 
especially  not  if  travelling — it  then  tells  you 
your  righte  when  on  the  cars  and  in  the  hotels. 
If  you  lose  your  baggage,  it  informs  you 
what  to  do  and  how  to  do  it. 

For  sale  by  Robert  Beall,  bookseller  and 
stationer,  495  Pennsylvania  avenue. 


We  have  received  the  first  number  of  the 
hhdustrial  World  and  NcUiomd  Economist^  a 
sixteen  page  weekly  Journal,  devoted  to  fi- 
nance, insurance,  commerce,  and  mining  in- 
dustries, published  at  Ottawa,  Ontario.  If 
the  first  number  of  the  World  be  an  indica- 
tion of  the  character  of  ito  successors,  it  will 
command  a  generous  support  from  the  public 
of  the  United  Stetes  as  well  as  of  the  Ek>min- 
ion,  and  we  bespeak  for  the  enterprise  the 
greatest  success,  and  welcome  the  World  to 
our  exchange  list. 


Legal  Perssaahi. 

Judge  Miller,  of  the  United  States  Supreme 
Court,  arrived  in  Washington  yesterday,  and 
is  stopping  at  the  Riggs  House.  He  leaves 
the  city  on  Tuesday  for  New  York,  and  will 
go  from  there  to  Block  Island,  where  Justice 
Harlan  and  family  now  are,  to  spend  the  sum- 
mer.   He  has  abandoned  his  trip  to  Europe. 

Judge  Mac  Arthur  and  wife  leave  this  morn- 
ing for  Cape  May,  for  a  week,  thence  to  Sara- 
toga, and  afterwards  to  CoIohkIo. 
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Tb#   fJsMrUOiHj  of  CIrew 

Tha^Harrisborg  Patriot  gives  the  foUowiiig 
thrilling  incident  in  the  life  of  an  old  and 
respected  citizen  of  York,  who  has  jast  died 
at  the  age  of  79  years.  This  affair  created 
much  encitement  at  the  time  of  its  oocarrence, 
in  the  States  of  Pennsylvania  and  Maiyland, 
and  exhibits  the  hasard  of  too  great  expedi- 
tion in  capita]  trials,  and  more  especially  so 
when  circmnstantial  evidence  alone  is  relied 
on. 

▲boat  thirty  yew»  ago  Paul  Knnkel  ac- 
companied his  brother  to  Baltimore,  whence 
the  latttf  was  Ho  sail  for  the  home  of  his 
nativity  in  Germany.  Having  seen  him  off, 
Mr.  Kunkel  started  on  foot  for  his  home  in 
York,  caning  with  him  an  oLd  umbrella. 
With  liim  was  a  companion,  who  left  him  at 
CkM^eysville,  intending  there  to  take  the  train 
and  ride  to  Glenn  Bock,  his  destination, 
having  become  tired  of  footing  it.  Kunkle 
kept  on  his  way  on  foot,  and  at  Parkton  met 
with  a  stranger  with  whom  a  conversation 
was  began,  which  finally  ended  in  an  exchange 
of  umbrellas,  the  stranger  giving  a  much 
better  one  than  that  which  he  received.  To- 
gether the  two  men  then  kept  on  their  way, 
nntil  York  was  finally  reached  and  the 
stranger,  who  gave  his  name  as  Conrad  Winter, 
persuaded  Kunkel  to  receive  him  at  his  home. 
Winter  remained  with  the  Kunkels  for  several 
days  and  had  with  him  a  number  of  articles 
which  he  endeavored  to  give  or  sell  to  the 
family.  He  offered  a  pair  of  ladies  shoes  in 
exohanj^e  for  one  of  Kunkel's  shirts,  and  the 
bargain  being  a  good  one,  as  the  shoes  were 
quite  new,  it  was  accepted.  He  offered  a  ci^P 
to  oue  of  the  boys,  but  it  being  too  large, 
was  told  to  keep  it,  and  also  presented  a 
handsome  snuff  box  to  one  of  the  children, 
which  was  likewise  declined,  on  the  plea  that 
tiM  child  had  no  use  for  it.  On  the  first  morn- 
ing of  his  arrival  he  stated  tliat  a  murder  had 
been  oommitted  in  Maryland,  and  that  the 
murderer  had  not  been  caught.  Soon  after 
his  departure,  it  was  learned  that  a  murder 
had  recently  been  committed  near  Parkton, 
on  the  morning  on  which  Kunkel  had  been 
seen  in  the  place,  and  detectives,  who  were 
already  on  the  trail,  traced  Kunkel  to  his 
home  where  the  umbrella  and  the  pair  of 
new  shoes  were  identified  as  the  property  of 
Mrs.  Cooper,  the  victim.  He  was  at  once  ar- 
rested and  thrown  into  jail  at  York,  where  he 
was  kept  several  months,  being  finally  taken 
to  Bal&more ;  Mrs.  Kunkel,  about  that  time 
gave  birth  to  a  child.  Paul  Kunkel,  under 
the  weight  of  trouble  became  insane,  or  at 


least  his  reason  was  so  unsettled  that  he  oould 
not  give  a  lucid  explanation  of  how  the  things 
had  come  into  his  possession  or  from  whom 
he  had  obtained  them.  A  true  bill  was  found 
against  him,  and  several  trials  were  had, 
which'  resulted  in  his  conviction  and  sentence 
to  death ;  the  period  of  his  confinement  in  the 
Baltimore  prison  was  about  ten  months,  dur- 
ing which  time  every  effort  was  made  to  es- 
tablish his  innocence.  Persons  from  York 
testified  to  his  uniform  good  conduct,  but  the 
circumstantial  evidence  of  his  being  in  the 
vicinity  M  the  fatal  time,  and  the  possession 
of  the  articles  was  too  grave  to  be  overthrown. 
Being  a  Roman  Catholic,  the  bishop  of  Phil- 
adelphia took  great  interest  in  his  case,  visit- 
ing him  in  his  prison  at  York  and,  it  is  under- 
stood, in  Baltimore  also.  Finally,  about  eight 
days  befor  the  time  fixed  for  the  execution, 
his  mind  became  clear,  and  he  was  able  to 
explain  bis  leaving  Baltimore  with  one  man, 
and  his  meeting.with  the  other,  with  whom  he 
exchanged  umbrellas,  and  described  them 
both.  Officers  of  the  law  were  put  upon  the 
track,  and  before  long  the  man  with  whom  he 
left  Baltimore  was  found,  who,  strange  to  say, 
shortly  after  parting  with  Kunkel,  had  met 
with  Winter,  and  had  seen  the  umbrella,  shoes 
and  other  articles.  Winter's  appearance  was 
described,  tallying  with  that  given  by  Kunkel, 
and  once  more  the  officers  were  successful  in 
their  search.  Winter  betraying  himself  by  one 
of  those  slight  actions  which  so  often  lead  to 
the  arrest  of  criminals  when  they  fbel  the 
safest. 

During  all  this  time  Winter,  who  was  a 
blacksmith,  had  kept  in  his  possession  the 
stolen,  snuff  box,  and  one  day,  while  %l  work 
at  Ashland,  pulled  it  from  his  pocket  and 
handed  it  to  a  fellow  workman,  who  wished  a 
pinch  of  its  contents.  This  workman  dis- 
covered what  the  murderer  never  had,  that 
the  name  of  Mrs.  Cooper  was  engraved  upon 
a  silver  plate  within  the  box.  Being  fkmiliar 
with  the  incident,  he  at  once  informed  an  offi- 
cer,  who  made  the  arrest,  and  upon  trial 
Winter  was  convicted  and  condemned.  Paul 
Kunkel  was  saved. 

Upon  the  scaflbld  Conrad  Winter  confessed 
his  guilt,  stating  that  when  young  he  had  been 
bound  to  a  Mrs.  Goodwin,  residi^  near  Paric- 
ton,  who  had  compelled  him  to^steal  sheep  for 
her  benefit.  On  one  of  his  expeditions  he  was 
captured  and  sent  to  the  penitentiary  for  his 
offense,  and  while  there  swore  revenge  upon 
his  mistress  when  he  should  be  released.  On 
the  evening  of  the  murder  he  was  walking 
along  the  road  when  before  him  he  saw  a 
woman  whom  he  took  to  be  Mrs.  Goodwin. 
Seising  a  stone,  a  heavy  blow  ortished  her 
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flkull,  and  she  fell  dead.  Upon  tarning  her 
over  and  seeing  her  face,  he  found  that  he  had 
killed  the  wrong  woman,  it  being  Mrs.  Cooper. 
Drawing  her  to  a  fence  corner  he  covered  her 
with  brush,  took  possession  of  the  shoes  she 
had  Just  purchased  from  the  store,  with  the 
other  articles,  and  made  his  escape,  meeting 
with  Kunkei  and  caused  suspicion  to  be  cast 
upon  him  as  stated.  Mr.  Eunkel  has  lived  to 
a  good  old  age  in  the  community,  respected 
by  all,  the  dark  cloud  of  suspicion  once  rest- 
ing upon  Bim  having  been  happily  cleared 
away. 


A  QUAINT  piece  of  criminal  law  was  disin- 
terred at  the  recent  Maidstone  assizes.  A  man 
and  his  wife,  after  drinking  heavily  for  eight 
<lays,  threw  themselves  into  a  river,  no  doubt 
intending,  so  far  as  they  were  capable  of  form- 
ing  an  intention,  to  commit  suicide  together. 
The  husband  was  drowned,  but  the  wife  es- 
caped, and  she  was  thereupon  charged  with 
the  murder  of  her  husband.  In  the  beginning 
of  the  seventeenth  century  the  judges  were 
perplexed  with  a  similar  case  (Anon.,  Moore, 
754).  A  man  and  his  wife,  **  ayant  long  temps 
Vive  inoonHnerU,*'  were  in  great  distress.  The 
husband  said  to  the  wife,  *'  I  am  weary  of  life 
and  will  destroy  myself,"  upon  which  the  wife 
replied,  "if  you  do,  I  will  too,"  and  thereupon 
tlie  husband  mixed  poison  with  some  drink, 
of  which  both  partook.  The  husband  died, 
but  the  wife  recovered.  According  to  Moore, 
the  question  whether  the  wife  was  guilty  of 
murder  was  considered,  but  he  does  not  give 
the  decision.  Mr.  Justice  Patterson,  how- 
ever, (8  C:  &  P.,  418),  evidently  referring  to 
this  case,  says  that  the  wife  was  acquitted  on 
the  ground  that  she  was  under  the  control  of 
her  husband.  In  1828,  in  a  case  (R.  v.  Dyson, 
R.  &  R..  528),  where  the  wife  was  drowned 
and  the  husband  escaped,  in  was  held  by  nine 
judges  that,  **  if  the  deceased  tlirew  herself 
into  the  water  by  the  arrangement  of  the 
prisoner,  and  bemuse  she  thought  he  had  set 
her  the  example,  in  pursuance  of  the  previous 
agreement,  he  was  a  principal  in  the  second 
d^ree,  and  was  guilty  of  murder ; "  and  in  a 
subsequent  case  of  K.  v.  Alison,  (8  C.  &  P., 
418),  Mr.  Justice  Patterson  told  the  jury  that 
"supposing  the  parties  mutually  agreed  to 
commit  suicide,  and  one  only  accomplished 
that  object,  the  survivor  would  be  guilty  of 
murder  in  point  of  law."  Following  these 
authorities  in  the  recent  case,  the  £ord  Chief 
Justice,  in  summing  up,  told  the  jury  that  they 
must  take  the  law  to  be  that  if  two  persons 
agreed  together  to  commit  self-murder,  and 
one  of  them  survived,  the  survivor  was  guilty 
of  murder.    Happily,  however,  it  was  not  nec- 


essary to  put  this  doctrine  into  practical  ap- 
plication, as  the  jury  seem  to  have  thought 
that  the  parties  were  not  in  a  condition  to  form 
a  definite  intention  to  commit  suicide,  and 
consequently  found  the  woman  not  guilty. — 
Solicitor's  Journal, 


PrlsMi«n  a4Ulr«MilBir  tii«  Jury  th«iiM«lv«i  wh«ii 

The  popular  notion  that  a  person  cl^arged 
with  a  criminal  offense  is  debarred  from  giving 
his  own  account  of  the  circumstances  con- 
nected with  the  alleged  offense,  and  that  his 
mouth  is  closed  so  that  he  can  give  no  version 
of  his  own  of  the  occurrence,  is  as  firmly 
rooted  as  it  is  unfounded.  An  individual 
charged  with  a  crime  has  the  fullest  oppor- 
tunity of  exculpating  himself,  not  only  by 
calling  witnesses,  if  he  have  any,  but  by  a 
direct  statement  himself  of  anything  calculated 
to  prove  his  innocence.  Upon  the  preliminary 
hearing  before  the  committing  magistrate  he 
is  always  invited  to  give  his  own  explanation 
in  answer  to  the  chaise,  and  to  call  any  wit- 
nesses he  may  have,  the  expenses  of  these  be- 
ing allowed  him  upon  his  trial ;  and  again, 
upon  the  trial  itself,  he  has  his  opportunity  of 
addressing  the  jury  without  restraint  or  inter- 
ruption. True  it  is,  that  these  addresses  are 
not  upon  oath  but  they  lose  nothing  in  effect 
fh>m  this  circumstance,  since  the  oath  of  one 
who  is  speaking  with  the  view  to  avoiding 
criminal  punishment  would  have  little,  if  any, 
weight  with  a  jury,  who  in  estimating  the 
value  of  the  defense  of  such  a  person  would 
be  guided  alone  by  the  intrinsic  merits  of  the 
statement,  and  the  probability  or  otherwise  of 
its  truth.  Now,  whether  the  statement  of  the 
accused  before  the  committing  magistrate 
makes  for  or  against  him,  it  is,  if  pertinent  to 
the  subject,  always  put  in  upon  the  trial.  In 
this  way  the  accused  has  a  full  opportunity  of 
making  any  comments  upon  the  evidence,  or 
of  explaining  any  facts  which  may  serve  to 
prove  his  innocence.  It  is  said,  however, 
that  if  the  accused  be  defended  upon  his  trial 
by  counsel,  his  own  mouth  is  closed,  and  the 
facts  within  his  own  knowledge  tending  to 
prove  his  innocence  cannot  be  presented  to 
the  jury  for  their  consideration.  If  the  ac- 
cused shall  have  made  any  statement  before 
the  committing  justice,  this  objection  obviously 
has  little  weight ;  but  where  this  has  not  been 
the  case,  he  is  not  debarred  from  stating  his 
case  to  the  jury.  From  some  strange  misap- 
prehension amongst  the  members  of  the  bar 
practicing  in  the  criminal  courts,  an  erroneous 
idea  has  prevailed  as  to  the  right  of  an  ac- 
cused, when  defended  by  counsel,  himself  to 
address  the  jury,  and  although  t^his  misappre- 
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hension  has  been  from  time  to  time  corrected, 
it  seems  it  still  exists.  As  early  as  the  year 
1838,  and  shortly,  therefore,  after  the  passing; 
of  the  Prisoners*  Counsel  Act  (6  and  7  WilL 

IV,  c.  1 14)  the  subject  came  under  the  attention 
of  Mr.  Baron  Alderson,  one  of  the  most 
learned,  astute,  and  conscientious  Judges  that 
ever  adorned  the  bench.     In  the  case  of  Reg. 

V.  Malings,  8  C.  &  P.,  242,  on  the  Oxford  cir- 
cuit, a  prisoner  was  indicted  for  shooting  with 
intent  to  do  grievous  bodily  harm,  there 
having  been  no  person  present  at  the  time  of 
the  offense  but  the  prosecutor  and  the  prisoner, 
and  the  learned  judge  permitted  the  prisoner 
to  make  a  statement  to  the  jury  before  his 
counsel  addressed  them.  His  Lordship  re- 
marked :  '*  I  see  no  objection  to  his  doing  so. 
I  have  read  the  statement  he  made  before  the 
magistrates.  I  think  it  is  right  that  a  person 
should  have  an  opportunity  of  stating  such 
facts  as  he  may  think  material,  and  that  his 
counsel  should  be  allowed  to  comment  on  that 
statement  as  one  of  the  circumstances  of  the 
case.  On  trials  of  high  treason  the  prisoner 
is  always  allowed  to  make  his  own  statement 
after  his  counsel  has  addressed  the  jury.  It 
is  true  that  the  prisoners'  statement  may  of- 
ten defeat  the  defense  intended  by  his  counsel, 
but  if  so,  the  ends  of  Justice  will  be  furthered. 
Besides,  it  is  often  the  genuine  defense  of 
the  party,  and  not  a  mere  imaginary  case  in- 
vented by  the  ingenuity  of  counsel."  The 
prisoner  thereupon  made  his  statement,  and 
his  couilsel  afterward  addressed  the  jury.  At 
the  same  assizes  Mr.  Baron  Gumey,  upon  the 
authority  of  the  decision  of  his  learned 
brother,  permitted  the  same  practice,  though 
he  expressed  an  opinion  that  it  ought  not  to 
be  drawn  into  a  precedent :  Reg.  v.  Walk- 
ling,  8  C.  &  P.,  248.  There  is  after  this  no 
reported  case  upon  the  subject  until  the  year 
1844,  when  one  Dyer  was  indicted  ,for  felony 
at  the  Taunton  assizes  (Reg.  v.  Dyer,  1  Cox*s 
Crim.  Cas.,  118),  when  Stone,  counsel  for  the 
prisoner,  in  his  address  to  the  Jurys.  remarked 
upon  the  hardship  of  the  prisoners'  position, 
who  could  himself  give  no  evidence  to  contra- 
dict the  statement  of  the  witnesses  against 
him ;  whereupon  Mr.  Baron  Alderson,  inter- 
rupting, said :  •<  You  have  no  right  to  make 
such  an  observation.  The  prisoner  might 
make  his  own  statement  in  explanation  or 
contradiction  of  the  evidence  against  him ; " 
upon  which  Stone  remarked  that  there  were 
contradictory  decisions,  some  learned  judges 
refusing  to  permit  a  prisoner  represented  by 
counsel  io  make  a  statement ;  upon  this  his 
lordship  said :  •*  I  would  never  prevent  a 
prisoner  from  making  a  statement,  though  he 
has  counsel.    He  may  make  any  statement  he 


pleases  before  his  counsel  addresses  the  jury, 
and  then  his  counsel  may  comment  upon  that 
statement  as  part  of  the  case.    If  it  were 
otherwise,  the  most  monstrous  injustice  might 
result  to  prisoners.    If  the  statement  of  the 
prisoner  ftts  in  with  the  evidence,  it  would  be 
very  material,  and  we  should  have  no  right  to 
shut  it  out."    The  only  other  case  reported  is 
that  of  Reg.  v.  Burrows,  1  Cox's  Crim.  Cas., 
868.    There  the  counsel  for  the  prisoner,  at 
the  end  of  the  case  for  the  prosecution,  ap- 
plied that  the  accused  should  st^te  his  case 
to  the  jury  before  he  addressed  them  in  de- 
fense.   Upon  this  Mr.   Baron   Rolfe    said : 
"  This  is  quite  a  new  request.     I  never  heard 
of  such  a  thing.    It  it  quite  contrary  to  all 
rules  of  practice."     Counsel  then  referred  to 
the  foregoing  cases,  whereupon  the  learned 
judge  remarked :    "  There  is  good  sense  in 
that;  the  reasons   are  quite   sufficient,  the 
practice  is  a  proper  one.    I  shall  admit  it." 
Although  these  are  the  only  reported  cases, 
and  the  practice  appears  to  have  been  almost 
disused,  there  have  been  a  few  other  occa- 
sions upon  which  it  was  acted  upon.    Upon 
one  occasion,  at  the  Devizes  assizes,  a  wan- 
dering Spaniard  was  indicted  for  the  murder 
of  a  man  living  by  himself,  in  a  solitary  cot- 
tage, the  principal  evidence  being,  the  pris- 
oner being  found  some  days  after  the  murder 
not  far  fVom  the  neighborhood  wearing  some 
of  the  clothes  of  the  murdered  man.    At  the 
conclusion  of  the  case  for  the  prosecution  his 
counsel  applied  foe  permission  to  the  prisoner 
to  state  the  facts  of  his  case ;  this  permission 
was  accorded  by  Mr.  Baron  Martin.    As  the 
Spaniard  was  ignorant  of  English,  an  inter- 
preter interpreted  for  him,  the  effect  of  his 
statement  being  that  the  clothes  he  had  on 
were  given  him  by  a  tramp  he  met,  who  in- 
duced him  to  exchange  them  for  his  own. 
Counsel  then  addressed  the  jury  for  the  ac- 
cused ;  but  in  the  result,  the  jury  not  be- 
lieving the  defense,  the  Spaniard  was  con- 
victed and  afterward  executed,  the  learned 
judge  many  years  afterward  expressing  doubts 
as  to  the  man's  guilt,  and  sorrow  that  he  had 
not    summed  up   for  an  acquittal.    Strange 
to  say,  down  to  the  present  time  this  practice 
has  been  treated  as  a  novelty  and  an  innova- 
tion upon  the  regular  administration  of  crimi- 
nal justice,  and  it  has  been  reserved  for  Mr. 
Justice  Hawkins  to  restore  it  to  activity.    At 
the  recent  Leeds  assizes  two  prisoners  were 
charged  with  robbery  with  violence,  and  their 
counsel  made  the  common  complaint  that  the 
mouths  of  the  prisoners  were  closed,  and  that 
they  were  unable  to  give  their  version  of  the 
affair,  whereupon  the  learned  judge  interposed, 
remarking  that  the  prisoners  could  make  any 
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statement  they  liked,  though  not  upon  oath, 
and  after  consultins;  with  Mr.  Justice  Lush, 
he  decided  that,  though  the  prisoners  were  de- 
fended by  counsel,  he  would  allow  them  to 
make  any  statement  they  chose.  He  said : 
**  I  think  that  though  there  are  dicta  of  indi- 
vidual judges  to  be  found  in  the  books  that  a 
prisoner  when  defended  by  counsel  is  not  at 
liberty  to  make  a  statement  to  the  jury,  I 
ought  not  to  be  bound  by  such  dicta,  because 
there  is  no  decision  of  any  court  of  criminal 
appeal  on  the  point.  As  a  general  principle 
a  prisoner  may  make  his  statement  and  give 
his  version  of  the  transaction  in  respect  of 
which  he  stands  charged."  In  that  case  the 
counsel  first  addressed  the  jury,  and  after- 
ward the  prisoners  made  their  statement  as  to 
the  facts.  It  is  certainly  a  subject  of  surprise 
that  a  practice  so  just  in  itself,  and  so  capable 
of  assisting  in  the  ascertainment  of  truth, 
should  not  be  better  understood  and  more 
commonly  adopted.  The  fairness  of  thus  per- 
mitting a  prisoner  to  make  a  statement  before 
his  counsel  addresses  the  jury  is  apparent 
when  it  is  remembered  in  how  many  cases 
legal  guilt  is  sustained  o^ly  by  a  presumption 
of  law  arising  out  of  facts  capable  alone  of 
explanation  by  the  accused,  as  in  the  case  of 
the  recent  possession  of  stolen  property.  It 
may  be  said  that  such  explanation  may  be 
put  hypothetically  by  the  prisoner's  counsel ; 
but  a  mere  hypothesis,  and  that  too  from  an 
advocate,  falls  very  far  short  of  a  positive  as- 
sertion from  the  mouth  of  the  accused  him- 
self.— Law  Times.  {Eng,) 


Joseph  R.  Chandler  died  at  his  residence 
in  Philadelphia,  on  the  10th  inst.,  in  the 
eighty-eighth  year  of  his  age.  He  began  the 
practice  of  law  about  sixty-five  years  ago, 
but  relinquished  it  for  the  purpose  of  editing 
the  United  States  Gazette.  He  served  in  Con- 
gress from  1849  to  1855,  and  then  as  minister 
to  the  two  Sicilies.    He  was  highly  respected. 


At  a  recent  trial  in  the  criminal  court  a 
witness  became  so  boisterous,  that  the  judge, 
after  having  frequently  rebuked  him  without 
avail,  ordered  him  to  be  committed  as  a  nui- 
sance ;  whereupon  he  occasioned  considerable 
merriment  by  promptly  replying,  "your  honor 
has  no  right  to  commit  a  nuisance." 


At  an  examination  for  admission  to  the 
bar,-the  question  was  asked:  *'What  is  the 
rule  in  Shelley's  case  ?"  One  of  the  class 
answered :  '*  The  rule  in  Shelley's  case  is  the 
same  as  in  any  other  man*s  case.  The  law 
lA  no^respecter  of  persons. 


fSimisfi  |»tatiis  J^ujirtme  (^mri 


No.  MS.—OCTOBBR  Tbbm,  1879. 

William  Cumminos,    Treasurer    of    Lucas 
County,  Appellant, 

V. 

The     Merchants*    National     Bank    of 
Toledo. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 

llie  constitution  of  Ohio  declares  that  ^^  laws  shall 
be  passed  taxing  by  a  uniform  rule  all  moneys, 
credits,  Investment8  in  bonds,  stockn,  joint  stock 
companies,  or  otherwise ;  and  also  all  the  real 
and  personal  property,  accordiiifc  to  Its  true  value 
in  mouey.*^  And  thu  legislature  has  passed  laws 
providing  f>eparite  slate  hoards  of  eoiialiKatiin 
for  re4il  estaU*,  for  railroad  capital,  an  I  for  bank 
shares,  but  there  is  no  state  hoard  to  equalize 
personal  property,  Includliifi:  all  oth**r  moneyed 
capital.  The  equalizing  process  a^  to  all  other 
personal  property  and  moneyed  capit.il  ceases 
with  the  county  boards. 

Throui^hout  a  lari^e  part  of  the  State  of  Otiio,  In- 
cludinic  Lucas  county.  In  wliich  the  plaintiff 
bank  is  located,  perhaps  all  over  the  State,  the 
officers  charged  with  the  valuation  of  property 
for  purposes  of  taxation,  adopted  a  settled  rul*»  or 
system,  by  which  real  estate'  was  estimated  at 
one-thir^  of  its  true  value,ordinary  personal  pro|^ 
erty  aiiout  the  same,  and  moneyed  capital  at  ^x* 
tenths  its  true  value.  Tlie  state  boai^  of  equali- 
zation of  bank  sliares  increased  tlie  valuation  of 
thfse  sliares  to  their  full  value'.    This  court  holds: 

1.  That  the  act  creating  the  beai-d  for  equallzlni^ 
bank  shares  Is  not  void  as  a  violation  of  the  con- 
stitution of  Oiik>,  because  if  the  local  assessors 
would  discharf2:e  their  duty  by  assessing  aUvrop' 
eriy  at  its  actual  cash  value  the  operation  of  the 
equalizing  board  would  work  no  inequality  of 
taxation,  and  a  law  cannot  be  held  to  be  uncon- 
stitutional which  in  itself  does  not  conflict  with 
the  constitution,  bt*cause  of  the  injustice  produced 
by  its  maladministration. 

2.  The  rule  or  principle  of  unequal  valuation  of 
different  classes  of  property  for  taxation,  adopted 
by  local  boards  of  assessment,  Is  In  conflict  with 
the  constitution  of  Oi)k>  and  works  manifest  In- 
justice to  the  owners  of  bank  shares. 

3.  When  a  rule  or  system  of  valuation  for  purposes 
of  taxation  Is  adopted  by  those  whose  duty  It  is 
to  make  tlie  assessment,  wliicli  is  intended  to 
operate  unequally,  in  violation  of  the  fund imen- 
tal  principles  of  tlie  constitution,  and  wlien  this 
principle  is  applied  not  solely  to  one  individual, 
but  to  a  large  ciasftof  individuals  or  corporations, 
equity  may  properly  interfere  to  restrain  tiie 
operation  of  the  unconstitutional  exercise  of 
power. 

4.  The  appropriate  mode  of  relief  In  such  cases  is, 
upon  payment  of  tlie  amount  ol  tlie  tax  which  Is 
equal  to  that  assessed  on  otiier  property,  to  en- 
Join  tlie  collection  of  tlie  illegal  exc«*s8. 

Mr.  Justice  Milleb  delivered  the  opinion 
of  the  court. 

The  appellee,  being  a  banking  association 
organized  under  the  national  banking  law  of 
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the  United  States,  brought  in  the  circuit  court 
for  the  Northern  District  of  Ohio  its  bill  in 
equity,  to  ei^oin  the  treasurer  of  Lucas  county 
from  collecting  a  tax  wrongfully  assessed 
against  the  shares  of  its  stockholders,  pay- 
ment  of  which  was  demanded  of  the  bank. 
The  feature  of  the  assessment  of  which  plain- 
tiff complains  is  that  in  the  valuation  of  the 
shares  of  the  bank  for  the  purpose  of  taxation 
they  ware  estimated  at  a  much  larger  sum  in 
proportion  to  their  real  value  than  other  prop- 
erty, real  and  personal,  in  the  same  city, 
county,  and  State,  and  that  this  was  done  un- 
der a  statute  of  the  State,  and  by  a  rule  or 
system  deliberately  adopted  by  the  assessors 
for  the  avowed  purpose  of  discriminating 
against  the  shares  of  all  bank  stock.  Though 
there  is  ii^the  argument  of  counsel  an  attempt 
to  invoke  the  aid  of  the  act  of  Congress  re- 
lating to  the  taxation  of  the  shares  of  the 
national  banks,  we  are  unable  to  see,  either  in 
the  original  or  supplemental  bill,  any  sufficient 
allegation  on  that  subject.  One  clause  of  the 
bill  asserts  that  the  law  of  the  State  (which  is 
the  principal  subject  of  complaint),  and  the 
tax  and  assessments  under  it,  are  in  violation 
of  the  constitution  of  Ohio  and  of  the  act  of 
Congress,  but  the'  vice  charged  against  the  as 
sessment  is  that  it  is  *'  three  times  the  pro- 
portionate amount  which  is  charged  to  real 
property,  moneys,  and  credits,  listed  for  tax- 
ation in  said  county  of  Lucas  and  charged  up- 
on said  duplicate." 

The  standard  of  comparison  in  the  act  of 
Congress  is,  "other  moneyed  capital  in  the 
handd  of  individual  citizens  of  the  State."  We 
do  not  think  we  are  called  on  to  decide 
whether  a  tax  which  is  assailed  on  the  ground 
of  violating  that  statute  is  void  for  that  reason 
until  the  case,  by  positive  averment,  or  by 
necessary  implication  of  such  averment,  is 
siiown  to  be  within  the  prohibitory  clause. 

But  the  bank  has  the  same  right  under  the 
laws  and  constitution  of  Ohio  to  be  protected 
against  unjust  taxation  that  any  citizen  of 
that  State  has,  and  by  virtue  of  its  organiza- 
tion under  the  act  of  Congress  it  can  go  into 
the  courts  of  the  United  States  to  assert  that 
right ;  so  that  if  the  assessment  on  its  shares 
was  a  violation  of  the  constitutional  provision 
of  that  State  concerning  uniformity  of  taxa- 
tion, the  circuit  court  had  jurisdiction  of  that 
question,  concurrent  with  the  State  courts, 
and  we  must  review  its  decision. 

It  is,  however,  manifest  from  the  form  of 
the  bill  in  this  case  and  the  tenor  of  the  argu- 
ment in  this  court,  that  its  object  is  to  have  a 
decision  that  the  State  statute  of  1876,  which 
provides  specifically  for  taxation  of  bank 
shares,  and  for  notbjng  else,  is  void  as  a  viola- 


tion of  the  constitution  of  that  State,  as  the 
purpose  of  the  suit  against  the  treasurer  of 
Cuyahoga  County  by  the  bank  at  Cleveland  is 
designed  to  test  the  subsequent  statute  of  1877, 
which  is  a  substitute  for  that  of  1876. 

The  two  cases  were  advanced  on  our  docket 
out  of  their  order  and  heard  at  the  same  time 
by  this  court,  on  the  ground  that  they  both  in- 
volved the  revenue  law  of  the  State.  We  have 
expressed  in  that  case  the  reasons  which  in« 
duced  us  to  avoid  deciding  that  question  if  it 
can  be  done  without  prejudice  to  the  rights  of 
the  parties  involved,  and  we  shall  see  as  we 
pn^ress  in  the  examination  of  this  case 
whether  it  can  be  done. 

But  we  must  dispose  of  some  preliminary 
questions,  the  first  of  which  is  the  supposed 
incapacity  of  the  bank  to  sustain  this  or  any 
other  action  for  the  alleged  grievance,  because 
as  the  persons  taxed  are  the  individual  share- 
holders, the  damage,  if  any,  is  theirs,  and  they 
alone  can  sue  to  recover  for  it  or  to  prerent 
its  collection. 

The  statutes  of  Ohio  under  which  these 
taxes  are  assessed  require  the  bank  officers  to 
report  to  the  county  auditor  who  makes  the 
original  assessment,  the  names  of  all  its  stock- 
holders, their  places  of  residence,  and  the 
amount  held  by  each  of  them,  and  all  the  other 
facts  necessary  to  a  fair  assessment. 

It  also  authorizes  the  bank  to  pay  the  tax 
on  the  shares  of  its  stockholders  and  deduct 
the  same  fh>m  dividends  or  any  Ainds  of  the 
stockholders  in  its  hands  or  comine  afterwards 
to  its  possession  and  it  forbids  the  bank  to 
pay  any  divideiyls  on  such  stock  or  to  transfer 
it  or  permit  of  its  transfer  on  their  books  so 
long  as  the  tax  remains  unpaid. 

In  the  case  of  The  National  Bank  v.  The 
Commonwealth  of  Kentucky,  we  held  that  a 
statute  of  Kentucky,  very  much  like  thia, 
which  enabled  the  State  to  deal  directly  with 
the  bank  in  regard  to  the  tax  on  its  share- 
holders,  was  valid,  and  authorized  a  judgment 
against  the  bank  whieh  refused  to  pay  the  tax. 
(9  Wall.,  55d.)  It  is  true,  the  statute  of 
Kentucky  went  further  than  the  Ohio  statute, 
by  declaring  that  the  bank  must  pay  the  tax, 
while  the  latter  only  says  it  may.  But  the  Ohio 
statute,  by  the  remedies  it  provides,  places 
the  bank  in  a  condition  where  it  must  pay  the 
tax  or  encounter  other  evils  of  a  character 
which  creates  a  right  to  avoid  them  by  insti- 
tuting legal  proc^ings  to  ascertain  the  ex- 
tent  of  its  responsibility  before  it  does  the 
acts  demanded  by  the  statute. 

It  is  next  suggested  that  since  there  is  a 
plain,  adequate,  and  complete  remedy  by  pay- 
ing the  money  under  protest  and  suing  at  law 
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to  reoorer  it  back,  there  can  be  no  equitable 
jurisdiction  of  the  case. 

The  reply  to  that  is  that  the  bank  is  not  in 
condition  where  the  remedy  is  adequate.  In 
paying  the  money  it  is  acting  in  a  fiduciary 
capacity  as  the  agent  of  the  stockholders — an 
agency  created  by  the  statute  of  the  State.  If 
it  pays  an  unlawful  tax  assessed  against  its 
stockholders,  they  may  resist  the  right  of  the 
bank  to  collect  it  from  them.  The  bank  as  a 
corporation  is  not  liable  for  the  tax,  and  oc- 
cupies the  position  of  stakeholder,  on  whom 
the  cost  and  trouble  of  the  litigation  should 
not  fall.  If  it  pays,  it  may  be  subjected  to  a 
separate  suit  by  each  shareholder.  If  it  re- 
fuses,  it  must  either  withhold  dividends,  and 
sabject  itself  to  litigation  by  doing «so,  or  re* 
fase  to  obey  the  laws  and  subject  itself  to  suit 
by  the  State.  It  holds  a  trust  relation  which 
aathorizes  a  court  of  equity  to  see  that  it  is 
protected  in  the  exercise  of  the  duties  apper- 
taining to  it.  To  prevent  multiplicity  of  suits, 
equity  may  interfere. 

But  Uie  statute  of  the  State  expressly  de- 
clares that  suits  may  be  brought  to  enjoin  the 
illegal  levy  of  taxes  and  assessments  or  the 
collection  of  them.  Section  5,848  of  the  Re- 
vised Statutes  of  Ohio,  1880,  (58  vol.  Laws  of 
Ohio,  1 78,  sections  1, 2.)  And  though  we  have 
repeatedly  decided  in  this  court  that  the 
statute  of  a  State  cannot  control  the  mode  of 
procedure  in  equity  cases  in  federal  courts, 
nor  deprive  them  of  their  separate  equity 
jurisdiction,  we  have  also  held  that  where  a 
statute  of  a  State  created  a  new  right  or  pro- 
vided a  new  remedy,  the  federal  courts  will 
enforce  that  right  either  on  the  common  law 
or  equity  side  of  its  docket,  as  the  nature  of 
the  new  right  or  new  remedy  requires.  (Van 
Norden  v.  Morton,  99  U.  S.  R.,  380.)  Here 
there  can  be  no  doubt  that  the  remedy  by  in- 
junction against  an  illegal  tax,  expressly 
granted  by  the  statute,  is  to  be  enforced,  and 
can  only  be  appropriately  enforced  in  the 
equity  side  of  the  court. 

The  statute  also  answers  another  objection 
made  to  the  relief  sought  in  this  suit,  namely, 
that  equity  will  not  enjoin  the  collection  of  a 
tax  except  under  some  of  the  well-known 
heads  of  equity  jurisdiction,  among  which  are 
not  a  mere  overvaluation,  or  illegality  of  the 
tax,  or  in  any  case  where  there  is  an  adequate 
remedy  at  law.  The  statute  of  Ohio  expressly 
provides*  for  an  injunction  against  the  col- 
lection of  a  tax  ill^^ly  assesised,  as  well  as 
for  an  action  to  recover  back  such  taxes  when 
paid,  showing  clearly  an  intention  to  authorize 
both  remedies  in  such  cases. 

Independently  of  this  statute,  however,  we 
are  of  opinion  that  when  a  rule  or  system  of 


valuation  is  adopted  by  those  whose  duty  it  is 
to  make  the  assessment,  which  is  designed  to 
operate  unequally  and  to  violate  a  fundamen- 
tal principle  of  the  constitution,  and  when  this 
rule  is  applied  not  solely  to  one  individual, 
but  to  a  large  class  of  individuals  or  corpora- 
tions, that  equity  may  properly  interfere  to 
restrain  the  operation  of  this  unconstitutional 
exercise  of  power.  That  is  precisely  the  case 
made  l^y  this  bill,  and  if  supported  by  the 
testimony,  relief  ought  to  be  given. 

Article  XII,  section  2,  of  the  constitutioB 
of  the  State  of  Ohio  declares  that  **  laws  shall 
be  passed  taxing  by  a  uniform  rule  all  moneys, 
credits,  investments  in  bonds,  stocks,  joint 
stock  companies,  or  otherwise ;  and  idso  all 
the  real  and  personal  property,  according  to 
its  true  value  in  money ;"  and  section  8,  that 
•<  the  general  assembly  shi^l  provide  by  law 
for  tiding  the  notes  and  bills  discounted  or 
purchased,  moneys  loaned,  and  all  other  prop- 
erty, effects,  or  dues  of  every  description — 
without  deduction— of  all  banks  now  existing, 
or  hereafter  created,  and  all  bankers,  so  that 
all  property  employed  in  banking  shall  bear 
a  burden  of  taxation  equal  to  that  imposed  on 
the  property  of  individuals." 

In  construing  this  provision  of  the  constitu- 
tion the  Supreme  Court  of  Ohio  has  said  that 
'*  taxing  by  a  uniform  rule  requires  uniformity, 
not  only  in  the  rate  of  taxation,  but  also  uni- 
formity in  the  mode  of  ike  as8€S9merU  upon  the 
taxable  valuation.  Uniformity  in  taxing  im- 
plies equality  in  the  burden  of  taxation,  and 
this  equality  of  burden  cannot  exist  without 
uniformity  in  the  mode  of  assessment,  as  well 
as  in  the  rate  of  taxation.  But  this  is  not  all. 
The  uniformity  must  be  co-extensive  with  the 
territory  to  which  jt  applies.  If  a  State  tax, 
it  must  be  uniform  over  all  the  State ;  if  a 
county,  town,  or  city  tax,  it  must  be  uniform 
throughout  the  extent  of  the  territory  to  which 
it  is  applicable.  But  the  uniformity  in  the 
rule  required  by  the  constitution,  does  not 
stop  here.  It  must  be  extended  to  ail  prop* 
erty  subject  to  taxation,  so  that  idl  property 
must  be  taxed  alike,  equaUy,  which  is  taxing 
by  a  uniform  rule."---(£xchange  Bank  of 
Columbus  V.  Hines,  8d  O.  S.  Rep.,  15.) 

We  are  not  aware  that  this  decision  has  ever 
been  overruled.  It  will  be  seen  also  that  the 
constitution  requires  all  property  to  be  taxed 
"  acoording  to  its  true  value  in  money."  It 
is  said  that  the  various  statutes  for  assessing 
the  taxes  are  all  based  upon  this  principle  of 
valuation,  and  a  statute  of  May,  1868,  is  cited 
in  the  brief  as  enacting  that  all  property  of 
every  description  within  the  State  shall  be 
entered  for  taxation  at  its  true  money  value. 
If  this  principle,  so  clearly  embodied  in  the 
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constitution  as  expounded  by  the  supreme 
court,  bad  been  made  the  rule* of  action  by 
those  who  have  charge  of  the  administration 
of  the  laws  for  assessing  taxes,  there  could  be 
no  place  for  the  complaint  of  plaintiff  in  this 
case. 

The  State,  however,  by  her  legislation  has 
adopted  a  system  of  valuation  of  property  in- 
to which  we  must  look  for  a  moment  to  enable 
us  to  appreciate  the  effect  of  the  evidence  as 
to  the  actual  valuation  of  which  plaintiff  com- 
plains. 

Instead  of  having  all  property  subject  to 
taxation  valued  by  one  commission  or  author- 
ized body,  there  are  at  least  four  different 
bodies  acting  independently  of  each  other  in 
regard  to  as  many  different  classes  of  prop- 
erty in  the  process  of  final  estimate  of  values 
for  taxation. 

The  first  of  these  concerns  real  estate,  which 
is  valued  once  in  each  decade,  that  valuation 
remaining  unchanged  during  the  whole  ten 
years,  except  tliat  what  is  called  the  new  con- 
structions of  each  year  is  added  to  the  original 
sum.  The  assessments  of  real  estate  by  the 
district  assessors  in  the  county  and  the  ward 
assessors  in  the  large  cities,  is  first  submitted 
to.  a  county  or  city  board  of  equalization,  and 
this  again  to  a  State  board  of  equalization,  to 
be  elected  once  in  ten  years  by  the  electors  of 
each  senatorial  district.  Of  this  board  the 
auditor  of  state  is  a  member.  The  functions 
of  this  final  board  seem  to  be  to  increase  or 
decrease  the  county  valuations  of  real  estate 
returned  to  them,  according  as  they  are  found 
to  be  above  or  below  the  true  money  value  of 
the  property.  But  in  doing  this  they  only 
act  on  a  county  or  city  valuation  as  a  whole, 
and  not  on  the  particular  pieces  of  prq[>erty 
assessed,  and  they  cannot  reduce  or  increase 
the  entire  valuation  for  the  State  more  than 
twelve  and  a  half  per  cent,  of  the  aggregate. 

Personal  property  (other  than  bank  shares 
and  railroad  property)  and  the  new  construc- 
tions in  real  estate  are  assessed  annually  by 
district  and  ward  assessors  in  the  counties 
and  cities,  and  their  assessment  is  returned  to 
a  county  or  city  board  of  equalization,  and 
we  are  not  aware  that  this  valuation  is  sub- 
ject to  any  fdrther  equalization  or  submitted 
to  any  further  correction.  This  assessment, 
of  course,  includes  all  personal  property, 
money,  credits,  and  investments  of  ciq[>ilal 
other  than  those  in  banks  and  railroads.  In 
regard  to  railroads,  there  is  a  submission  of 
all  of  tliem  to  a  State  board  of  equalization, 
which  finally  passes  upon  the  assessments  of 
the  counties.  In  reference  to  banks,  which 
are  first  assessed  by  the  county  auditor,  there 
is  also  a  State  board  of  equalization,  whose 


function  is  limited  to  equalizing  throughout' 
the  State  the  valuation  otthe  tharea  ofincor- 
parated  batiks. 

We  thus  see  that  one  board  of  equalisation 
has  charge  of  the  valuation  of  the  real  estate 
of  the  whole  State  once  in  every  ten  years, 
another  has  charge  of  the  valuation  of  railroad 
property  every  year,  and  a  third  has  charge 
of  the  valuation  of  shares  of  incorporated 
banks  every  year,  and  the  amount  fixed  by 
these  State  boards  is  in  every  instance  the 
final  basis  of  taxing  that  species  of  property 
for  State  and  county  purposes. 

We  are  asked  to  decide  that,  as  to  this  final 
board  of  equalization  of  bank  shares,  whose 
function  is  to  equalize  the  valuation  of  those 
shares,  as  among  themselves,  throughout  the 
State,  with  no  power  to  consider  the  valuation 
of  real  estate  which  comes  before  another 
board  only  once  in  ten  years,  or  other  personal 
property  and  invested  capital  which  never 
comes  before  any  State  board,  that  its  opera- 
tions must  necessarily  produce  inequality  in 
valuation  as  it  regards  other  property,  and  is, 
therefore  void,  as  in  conflict  with  the  State 
constitutional  rule  of  uniformity,  and  with  the 
third  section  of  the  same  article  of  the  con- 
stitution, declaring  **that  all  property  em- 
ployed in  banking  shall  bear  a  burden  of  tax- 
ation equal  to  that  imposed  on  the  property 
of  individuals.** 

But  there  are  two  reasons  why  we  cannot 
so  hold.  1.  It  might  be  that  in  every  instance 
the  result  would  be  the  valuation  of  bank 
shares  at  a  lower  ratio  in  proportion  to  its 
real  value  than  that  of  any  other  property, 
and,  therefore,  plaintiff  would  have  no  ground 
of  complaint.  And  secondly,  what  is  more 
important,  if  these  original  valuations  and 
equalizations  are  based  always,  as  the  con- 
stitution requires,  on  the  actual  money  value 
of  the  property  assessed,  the  resoltj  except  as 
it  might  be  affected  by  honest  mistakes  of 
judgment,  would  necessarily  be  equality  and 
uniformity,  so  far  as  it  is  attainable.  So  that 
while  it  may  be  true  that  this  system  of  sub- 
mitting the  different  kinds  of  property  subject 
to  taxation  to  different  boards  of  assessors 
and  equalizers,  with  no  common  superior  to 
secure  uniformity  of  the  whole,  may  give  op- 
portunity for  mat  administration  of  the  law 
and  violation  of  the  principle  of  uniformity 
of  taxation  and  equality  of  burden,  that  ia  not 
the  necessary  result  of  these  laws,  or  of  any 
one  of  them ;  and  a  law  cannot  be  held  uncon- 
stitutional because,  while  its  joat  interpreta- 
tion is  consistent  with  the  oonstitutioQ,  it  is 
unfaithfully  administered  by  thoae  wbo  arr 
charged  with  its  execution.  Their  doings 
may  be  unlawful  while  the  statute  is  valid. 
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The  evidence,  we  are  compelled  to  say, 
shows  this  to  be  true  of  the  case  before  us. 

It  may  be  summed  up  in  the  statement, 
that  the  assessors  of  real  property,  the  as- 
sessors of  personal  property,  and  the  auditor 
of  Lucas  county,  in  which  is  the  city  of 
Toledo,  concurred  in  establishing  a  rule  of 
valuation  by  which  real  and  personal  property, 
except  money,  was  assessed  at  one-third  of 
its  actual  value,  and  money  or  invested  capital 
at  siz-tenths  of  its  value,  and  that  the  assess- 
ment of  the  shares  of  incorporated  banks,  as 
returned  by  the  State  board  of  equalization 
for  taxation  to  the  auditor  of  Lucas  County, 
was  fully  equal  to  the  selling  priced  of  said 
shares  and  to  their  true  value  in  money.  This 
is  shown  by  the  testimony  of  four  or  five  dis- 
trict assessors,  by  the  auditor  of  the  county 
for  the  year  1876,  and  for  several  previous 
years,  who  had  been  long  an  employee  in  that 
office.  It  is  also  shown  by  this  witness  that 
at  one  time  the  auditor  of  Lucas  county  held 
a  conference  with  the  auditors  of  the  counties 
of  Fulton,  Williams,  Defiance,  Henry,  Paul- 
ding, Ottawa,  Wood,  Sandusky,  Seneca,  and 
Van  Wirt,  and  that  the  rule  by  which  property 
was  valued  in  Lucas  was  the  result  of  this 
conference  and  was  to  be  applied  in  all  these 
counties.  The  district  assessors,  whose  dutv 
it  was  to  make  this  primary  valuation  of  all 
personal  property  (except  bank  stocks  and 
railroad  property),  also  testify  that  for  the 
year  1876  they  had  a  meeting  and  adopted 
that  rule  of  valuation  as  their  guide,  and  so 
applied  it.  All  this  is  uncontradicted. .  Nor 
is  there  any  question  •that  while  the  auditor 
probably  returned  the  bank  shares  of  Toledo 
at  six*tenths  of  their  value,  or  thereabouts,  the 
state  board  of  equalization  increased  it  so 
that,  as  the  cashier  of  this  bank  swears,  its 
shares  were  assessed«At  their  full  cash  value. 

The  testimony  before,  us  in  the  case  argued 
with  this  shows  that  the  same  rule  of  valua- 
tion was  adopted  in  Cuyahoga  county  with 
the  same  effect  on  the  shares  of  the  incorpor- 
ated banks  of  Cleveland.  It  probably  per- 
vades the  system  of  assessment  for  the  entire 
State  of  Ohio,  and  may  have  caused  the  neces- 
sity of  boards  of  equalization  quite  as  much 
as  mistakes  of  Judgment  or  other  sources  of 
inequality  whtch  these  boards  are  designed  to 
remedy.  But  while  those  separate  boards, 
acting  upon  returns  of  different  classes  of 
property,  and  limited  in  each  case  to  equalizr 
ing  the  value  as  between  the  same  class  in 
different  counties,  have  no  common  or  united 
action  among  themselves  and  no  common 
power  to  equalize  the  valuation  of  the  differ- 
ent classes  of  property  in  relation  to  each 
other,  it  is  obvious  that  their  capacity  to  pro- 


duce the  uniformity  whieh  the  constitution 
was  intended  to  effect  is  very  small  indeed. 
Th#3r  have  no  power  at  all  to  affect  the  valu- 
ation of  real  estate  except  once  in  ten  years. 
They  have  no  power  over  the  valuation  of 
personal  property,  including  all  money  capital, 
except  bank  shares,  as  it  is  fixed  by  the 
county  and  city  boards ;  and  these  being  be- 
yond their  control,  the  effort  of  the  State 
board  to  raise  the  assessment  of  the  shares  of 
banks  to  their  value  in  money  only  increases 
the  glaring  inequality  arising  from  the  valua- 
tion of  the  county  boards. 

It  is  proper  to  say,  in  extenuation  of  the 
rule  of  primary  valuation  of  different  species 
of  property  developed  in  this  record,  that  it 
is  not  limited  to  the  State  of  Ohio,  or  to  part 
of  it.  The  constitutions  and  statutes  of  nearly 
all  the  States  have  enactments  designed  to 
compel  uniformity  of  taxation  and  assess- 
ments at  the  actual  value  of  all  property 
liable  to  be  taxed.  The  phrases  **  salable 
value,"  ** actual  value,"  "cash  value,"  and 
others  used  in  the  directions  to  assessing  of- 
ficers, all  mean  the  same  thing,  and  are  de- 
signed to  effect  the  same  purpose.  (Bur- 
roughs on  Taxation,  page  227,  section  99.)* 
But  it  is  a  matter  of  common  observation  that 
in  the  valuation  of  real  e^ate  this  rule  is 
habitually  disregarded. 

And  while  it  may  be  true  that  there  has  not 
been  in  otlier  States  such  concerted  action 
over  a  large  district  of  country  by  the  primary 
assessors  in  fixing  the  precise  rates  of  depar- 
ture fh>m  actual  value,  as  is  shown  in  this 
case,  it  is  believed  that  the  valuation  of  real 
estate  fbr  purposes  of  taxation  rarely  exceeds 
half  of  its  current  salable  value.  If  we  look 
for  the  reason  for  this  common  consent  to 
substitute  a  custom  for  the  positive  nile  of 
^he  statute,  it  will  probably  be  found  in  the 
difficulty  of  subjecting  personal  property,  and 
especially  invested  capital,  to  the  inspection 
of  the  assessor  and  the  grasp  of  the  collector. 
The  effort  of  the  land  owner,  whose  property 
lies  open  to  view,  which  can  be  subjected  to 
the  lien  of  a  tax  not  to  be  escaped  by  removal, 
or  hiding,  to  produce  something  like  actual 
equality  of  burden  by  an  undervaluation  of 
his  land,  has  led  to  this  result.  But  whatever 
may  be  its  cause,  when  it  is  recognized  as  the 
source  of  manifest  injustice  to  a  large  class  of 
property  around  which  the  constitution  of  the 
State  has  thrown  the  protection  of  uniformity 
of  taxation  and  equality  of  burden,  the  rule 
must  be  held  void,  and  the  injustice  produced 
under  it  must  be  remedied  so  far  as  the 
Judicial  power  can  give  remedy.  The.  com- 
plainant having  paid  to  defendant,  or  into  the 
circuit  court  for  Ms  use,  the  tax  which  was 
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its  true  share  of  the  public  bnrden,  the  decree 
of  the  circuit  court  enjoining  the  collection  of 
the  remainder  is  affirmed. 

Mr.  Chief  Justice  Waits  dissented. 


We  are  under  obligation  to  John  L.  Scott, 
£8q.,  of  the  Frankfort,  Ky.,  bar  for  the  follow- 
ing opinion: 

Kentucky  Court  of  AppedU,  Jtfferaon. 
Commonwealth  v.  James  Johnson. 

So  much  of  the  Kentucky  statute  ss  excludes  per- 
fsons  other  than  white  from  Jurv  service  unconsti- 
tutional; no  person  can  lawfully  be  oxcluded 
from  any  Jury  on  account  of  his  race  or  color.— 
Ed.  Wash.  Law  Reporter. 

Judge  Coffer  delivered  the  opinion  of  the 
court,  as  follows : 

The  I4>pellee  was  indicted  in  the  Jefferson 
circilit  court  for  carrying  a  deadly  weapon 
concealed  about  his  person. 

He  i4>peared  and  moved  to  set  aside  the 
indictment  on  the  ground  that  he  is  a  person 
of  African  descent,  and  that  the  grand  Jury 
by  which  the  indictment  was  found  was  com- 
posed exclusively  of  white  persons. 

These  facts  were*admitted  by  the  attorney 
for  the  commonwealth.  The  court  sustained 
the  motion  and  set  aside  the  indictment.  From 
that  order  this  appeal  is  prosecuted. 

Our  statute  provides  "  no  person  shall  be 
qualified  to  serve  as  a  gran^uryman  unless 
he  be  a  white  citizen  and  a  housekeeper  of 
the  county  in  which  he  may  be  called  to 
serve,  and  over  the  age  of  twenty-one  years," 
and  that  "  no  person  shall  be  a  competent 
juryman  for  the  trial  of  criminal,  penal  or 
civil  cases  in  any  court,  unless  he  be  a  white 
citizen,  at  least  twenty-one  years  of  age,  a 
housekeeper,  sober,  temperate,  discreet  and 
of  good  demeanor." 

In  the  recent  case  of  Strauder  vs.  the  State 
of  West  Virginia*  (10  Cent.  Law  J.,  275),  the 
Supreme  Court  of  the  United  States  held  that 
a  State  law  which  excluded  all  colored  per- 
sons fh)m  service  on  juries  is  unconstitutional, 
and  a  judgment  of  a  State  court  convicting 
the  plaintiff  in  error  of  the  crime  of  murder, 
and  which  has  been  aflSrmed  by  the  supreme 
court  of  the  State,  was  reversed  on  the  sole 
ground  that  the  statute  excluding  negroes 
from  Juries  is  in  conflict  with  that  part  of 
section  one  of  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States  which 
forbids  any  State  to  **  deny  to  any  person 
within  its  Jorisdiction  the  equal  protection  of 
the  laws.*' 

•Wasb.  U.  ft.,  ToL  S.  p.  Ht. 


That  case  is  exactly  analogous  to  this,  and 
if  the  decision  of  the  Supreme  Court  in  that 
case  is  to  be  recognized  by  this  court  as  an 
authoritative  and  binding  exposition  of  the 
Constitution,  we  must  hold  so  much  of  our 
statute  as  declares  that  only  white  persons 
are  competent  jurors  is  unconstitutional. 

The  judicial  power  of  the  United  States 
extends  to  all  cases  in  law  and  equity  aris- 
ing under  the  Constitution,  the  laws  of  the 
United  States,  and  treaties  made  under  their 
authority. 

This  case  involves  a  question  arising  under 
the  Constitution  of  the  United  States.  The 
appellee  claims  that  he  is  deprived  by  a 
statute  of  the  State  of  a  right  secured  to  him 
by  the  Constitution  of  the  United  States, 
and  in  the  event  we  decide  against  his  claim 
of  right  the  Supreme  Court  of  the  United 
States  has  revisory  power  over  our  judgment 
by  appeal  or  writ  of  error. 

In  such  a  case  it  seems  to  us  clear  that  we 
are  concluded  by  the  decision  we  have  cited, 
and  others  to  the  same  effect  made  about  the 
same  time,  and  that  it  is  wholly  unnecessary 
to  enter  into  any  discussion  of  the  question. 

Cooley  Con.  Lim.  pp.,  14  and  ^61,  4th 
edition ;  Bank  of  the  United  States  v.  Norton, 
8  A.  K.  Mar.,  423 ;  Smoot  v.  Lafferty,  2  Gill- 
man,  883.^ 

We,  therefore,  hold  that  so  much  of  our 
statute  as  excludes  all  persons  other  than 
white  men  from  service  on  juries  is  uncon- 
stitutional, and  that  no  person  can  be  lawful- 
ly excluded  from  any  jury  on  account  of  his 
race  or  color. 

This  question  has  not  been  heretofore 
passed  on  by  this  court,  and  as  the  duty  of 
selecting  and  summoning  Jurors  is  devolved 
upon  merely  ministerial  officers,  we  ought  to 
assume  that  in  performing^  their  duties  they 
obeyed  the  statute  as  enacted  by  the  legisla- 
ture, and  that  they  excluded  colored  persons 
from  the  jury  because  the  statute  declared 
them  to  be  incompetent,  and  consequently 
that  the  appellee  was  deprived  by  the  statute 
of  a  right  which  the  Supreme  Court  holds  is 
secured  to  him  by  the  Constitution. 

But  the  word  white  as  found  in  our  Jury 
laws  being  now  declared  to  be  Ao  part  of  that 
law,  it  will  be  incumbent  on  all  officers 
charged  with  the  duty  of  selecting  or  sum- 
moning Jurors  to  make  their  selections  with- 
out regard  to  race  or  color,  and  when  Jurors 
are  hereafter  selected  and  summoned,  it  ought 
to  be  presumed  that  the  officers  did  their 
duty  and  ignored  the  statute  so  far  as  H  is 
herein  held  to  be  unconstitutional,  and  that 
they  have  not  excluded  any  person  from  the 
J^ry  on  account  of  bis  race  or  colon 
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We  do  not  mean,  however,  to  be  understood 
to  say  that  a  negro  cannot  be  lawfully  in- 
dicted* and  tried  unless  the  jur}'  is  composed 
in  part  of  persons  of  his  own  race.  AH  we 
decide  is  that  sach  persons  must  not  be  ex- 
cluded because  of  their  race. 

In  re  Commonwealth  of  Virginia*  (10  Cent. 
Law  J.  229),  the  prisoners  who  were  negroes, 
moved  that  the  venire,  composed  entirely  of 
white  men,  should  be  modified  so  as  to  allow 
a  part  thereof  to  be  composed  of  men  of 
their  own  race.  The  motion  was  denied. 
The  laws  of  Virginia  in  prescribing  the  quali- 
fications of  Jurymen  make  no  discrimination 
on  account  of  race  or  color. 

The  Supreme  Court,  in  commenting  on 
the  action  of  the  State  court  in  refusing  to 
allow  the  motion  of  the  prisoner,  used  this 
language. 

''Nor  did  the  refusal  of  the  court  and  of 
the  counsel  for  the  prosecution  to  allow  a 
modification  of  the  venire,  by  which  one  third 
of  the  Jury,  or  some  of  it,  should  be  composed 
of  persons  of  the  petitioner's  own  race, 
amount  to  any  denial  of  a  right  secured  to 
them  by  any  law  providing  for  the  equal 
civil  rights  of  citizens  of  the  United  States. 
The  privilege  for  which  they  moved,  and 
which  they  also  asked  from  the  prosecution,' 
was  not  a  right  given  or  secured  to  them,  or 
to  any  person,  by  the  law  of  the  State,  or 
by  any  act  of  Congress,  or  by  the  Fourteenth 
Amendment  of  the  Constitution.  It  is  a 
right  to  which  every  colored  man  is  entitled, 
that  in  the  selection  of  jurors  to  pass  upon 
his  life,  liberty  or  property,  there  shall  be 
no  exclusion  of  his  race,  and  no  discrimina- 
tion against  them  because  of  their  color.  But 
this  is  a  different  thing  from  the  right  which, 
it  is  asserted,  was  denied  to  the  petitioners 
by  the  State  court,  viz.,  a  right  to  have  a  jury 
composed  in  part  by  colored  men.  A  mixed 
Jury  in  a  particular  case  is  not  essential  to 
the  equal  protection  of  the  laws,  and  the 
right  to  it  is  not  given  by  any  law  of  Virginia, 
or  by  any  Federal  statute.  It  is  not,  there- 
fore, guarranted  by  the  Fourteenth  Amend- 
ment^ or  within  the  purview  of  section  B41 " 
[of  the  Revised  Statutes  of  the  United  States]. 

Nor  does  the  Fourteenth  Amendment  con- 
template any  other  restriction  upon  the  power 
of  the  State  to  prescribe  the  qualifications  of 
jurors  except  to  inhibit  a  disqualification  on 
account  of  race  or  color.  '<  We  do  not  say,'' 
says  the  Supreme  Court  in  Strauder  vs.  West 
Virginiat  (10  Cent.,  L.  J.,  228),  "that  within 
the  limits  from  which  it  is  not  excluded  by 
the  amendments,  a  State  may  not  prescribe 

•Wabb.  L.  B..  Vol.  8,  p.  81 1. 
fWASB.  I«.  B.,  Tol.  8.  p,  106. 


the  qualifications  of  its  jurors,  and  in  so  doing, 
make  discriminations.  It  may  confine  the 
selections  to  males,  to  freeholders,  to  citizens, 
to  persons  within  certain  ages,  or  to  persons 
having  certain  educational  qualifications." 

All  the  qualifications  and  disqualifications 
prescribed  by  our  statute  except  the  disquali- 
fications based  on  race  or  color  are  therefore 
to  be  regarded  as  still  in  force,  and  jurymen 
should  he  selected  alone  with  reference  to 
them. 

Judgment  affirmed. 

W.  L.  Jackson,  jr.,  for  appellant. 
P.  W.  Hardin  for  appellee. 


Syllabi  of  Cases  and  CsapilaUoi  of  Anthorities 
CItei; 

Effect  of  drawing  a  check  upon  funds  in  bcmk 
as  between  the  drawee  and  the  genial  creditor » 
of  the  drawer — Fraud — How  far  fraud  on 
the  part  of  the  officers  of  a  corporation  is 
fraud  of  the  corporation  itself — Knowledge 
by  corporation  of  fraudulent  misappropria- 
tion of  its  funds — A  Jbank  upon  which  a 
check  has  been  drawn  is  an  agent  for  the 
drawee  as  well  as  the  drawer — Trustee  ex 
mdleficio — Following  specific  moneys.  *  *  * 

The  ordinary  case  of  a  check  remaining  un- 
paid while  there  are  yet  funds  adequate  for 
its  payment,  presents  the  question  whether  a 
check  is  in  equity  an  assignment  of  the  f^nd. 
On  the  on^  side  we  have  the  general  principle 
that  partial  assignments  of  a  fund  are  pro* 
tected  in  equity.  Caldwell  v.  Hartupee,  20 
Sm.  78 ;  Phila.  Trust  Co.'s  Appeal,  2  Weekly 
Notes,  598 ;  Harris  v.  Clark,  8  Comst.  98. 

An  order  by  a  debtor  in  favor  of  a  creditor 
upon  a  third  person  having  funds  of  debtor, 
is  a  binding  equitable  assignment  of  so  much 
of  the  fund.  East  Lewisbui^  Lumber  Co.  v. 
Marsh,  87  Leg.  Int.  5;  Yeates  v.  Groves,  1 
Ves.  p.  280. 

The  same  doctrine  applies  to  a. check.  In 
re  Brown,  2  Story,  517 ;  Roberts  v.  Austin,  26 
Iowa,  827 ;  Morrisons  v.  Bailey,  5  Ohio,  St. 
18;  Conroy  v.  Warren,  8  Johns.  C.  264; 
Chicago  Ins.  Co.  v.  Stanford,  28  111.  168; 
Lett  V.  Morris,  4  Sim.  607. 

The  decisions  seemingly  inconsistent  are 
based  on  Bank  v.  Millard  (10  Wallace,  152), 
where  it  is  held  that  in  a  court  of  common  law 
the  holder  of  a  check  could  not  sue  the  bank 
on  an  unaocepted  check.  But  here  there  is 
no  diflSculty,  even  under  the  rule  in  Bank  v. 
Millard.  Here  there  was  an  actual  acceptance 
by  the  bank. 

In  Bank  v.  Cook  (28  Sm.  485),  charging  a 
check  to  depositor  (as  was  done  here)  was  held 
equivalent  to  acceptance  and  gave  the  drawer 
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a  right  to  sue.  Our  case  Is  the  same  as  if  the 
check  had  been  marked  *'  good  "  or  certified. 
This  vests  tlie  fond,  pro  tanto  in  the  holder 
Merchants*  Bank  v.  SUte  Bank,  10  Wall.  647 ; 
Bank  y.  Bank,  4  Duer,  219 ;  Bank  v.  Bank, 
8  Wr.  98 ;  Nolan  v.  Bank,  67  Barb.  24. 

As  against  the  insurance  company  the  bank 
had  done  no  wrong ;  the  fraud  was  tliat  the 
fbnds  had  been  already  appropriated  to  the 
certified  checks,  and  could  not  be  again  con- 
trolled or  used  by  the  insurance  company. 
What  the  assignee  recovered  by  the  compro- 
mise of  the  suit  was  not  the  money  of  the 
company  or  its  creditors,  but  the  money 
traosfeired  to  the  credit  of  these  checks.  This 
payment  was  erroneous  and  can  be  recovered 
in  equity,  oV  the  assignee  recovering  the  fund 
by  l^al  title,  must  account  to  the  person  en- 
titled in  equity.  Grier  v.  Huston,  8  S.  &  R., 
402;  Ex  parte  Kelly,  L.  R.,  11  Gh.  D.,  310. 

That  a  fund  may  be  followed  in  equity 
wherever  its  substantial  identity  can  be  traced, 
is  a  principle  now  too  well  recognised  to  be 
questioned.  Bank  v.  King,  7  Sm.  207 :  Wilk- 
inson V.  Stewart,. 5  Weekly  Notes,  71 ;  Kip  v. 
Bank,  10  Johns.  63 ;  Cook  v.  Tullis,  18  Wall. 
332 ;  Taylor  v.  Plumer,  3  M.  &  S.  562. 

The  report  is  therefore  recommitted  to  the 
master  to  report  all  the  facts  in  reference  to 
the  special  claims,  and  to  make  distribution 
according  to  the  views  herein  expressed. 

Opinion  by  Finletter,  J. 

[in  re  Assigned  Estate  of  the  National  Fire 
Insurance  Company.]  Fa.  C.F.,  No.  3.,  Feb. 
5,  1880. 


P.  and  W.  consented  upon  certain  conditions 
to  be  trustees  of  a  corporation  organized  in 
1874,  but  neither  of  them  were  stockholders 
or  subscribers  for  stock.  Prior  to  the  first 
meeting  of  trustees,  W.  resigned  as  trustee, 
and  his  resignation  was  accepted,  and  he  never 
afterward  acted  as  trustee.  In  an  action 
against  W.  and  the  other  trustees  to  recover 
a  debt  due  from  the  corporation,  on  the  ground 
that  no  report  was  filed  in  January,  1875, 
Held,  that  W.  was  not  liable,  as  be  was  not  a 
trustee  at  the  time  of  the  default. 

When  a  trustee  resigns  as  such  it  is  not 
necessary  for  him  to  give  notice  of  his  in- 
tention to  the  public,  or  to  any  one  but  his  as- 
sociates. 

The  property  of  the  corporation  was  sold  on 
execution  in  December,  1874,  and  no  business 
was  thereafter  done.  Held,  that  it  was  prac- 
tically dissolved  before  the  time  when  a  re- 
port could  be  required  under  the  statute. 

Held,  That  the  complaint  should  have  been 


dismissed  as  to  defendant  W.,  as  he  was  not 
a  trustee  of  the  corporation  at  the  time  of  the 
alleged  default. 

Also  held,  that  it  was  not  necessary  that  the 
reasons  for  his  withdrawal  should  be  pre- 
sented, nor  were  .his  motives  or  intentions  to 
be  inquired  into  upon  the  trial.  It  was  not 
necessary  for  him  to  give  notice  to  the  public, 
plaintiffs  or  any  other  persons^than  his  associ- 
ates of  his  intention  to  resign,  or  of  his  resig- 
nation. 

The  liability  of  such  a  trustee  does  not  de- 
pend upon  the 'fact  that  he  was  such  when  the 
debt  was  contracted,  but  upon  his  being  a 
trustee  when  the  default  as  to  filing  the  report 
occurred.  Laws  1848,  chap.  40,  §  12 ;  17  N. 
Y.,  458 ;  21  id.,  261. 

The  certificate  of  the  corporation  called  for 
$500,000  of  stock,  but  only  $40,000  was  Uken. 
Neither  W.  nor  P.  had  any  of  it.  The  first 
number  of  the  paper  was  issued  on  October 
5th,  and  it  stopped  December  14,  1874.  The 
entire  property  of  the  association  was  sold 
upon  execution  in  December,  1874.  Plain- 
tifi^  obtained  a  judgment  on  their  claim  Janu- 
ary 9,  1875.  No  business  was  done  by  the 
company  after  December  14,  1874. 

Held,  That  the  company  was  for  every  prac- 
tical purpose  dissolved  before  the  time  when, 
by  statute,  a  report  could  be  required.  17  N. 
Y.,  93 ;  19  Johns.  456 ;  20  id^  668 ;  Hopk., 
300;  62  N.  Y.,208;  17  N.  Y.,  458;  74  id., 
621 ;  9  W.  Dig.,  443 ;  10  id.,  2 ;  7  Johns.  Ch., 
217. 

Judgment  of  general  terra,  affirming  judg- 
ment on  verdict  for  plaintifls,  so  far  as  ap- 
pealed from,  except  as  to  W.,  he  not  being 
liable  as  he  was  not  a  trustee  at  time  of  de 
fault.  [Bruce  et  al.  v.  Piatt  et  aL  N.  Y' 
Court  of  Appeals.] 


MOTES  or  BBCBHT  DBCISIOHS 

Contract ;  Consideration  ;  Evidence. — A 
complaint  upon  contract  for  services  alleged 
part  performance,  readiness  and  willingness 
to  wholly  perform,  and  a  prevention  by  de- 
fendants of  complete  performance,  and  claimed 
the  contract  price  less  what  it  would  have 
cost  plaintiffs  to  have  made  full  performance; 
Held,  That  proof  upholding  these  averments 
would  maintain  the  action. 

Defendants  having  a  claim  against  the 
government  under  the  Alabama  award,  em- 
ployed plaintiflTs  to  take  charge  of  the  mat- 
ter and  obtain  redress,  and  agreed  to  pay  a 
certain  percentage  for  their  services.  HM, 
That  there  was  a  good  consideration  for  the 
agreement ;  that  it  was  not  affected  i>y  the  act 
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of  Congress  relating  to  said  award,  which  pro- 
hibits  and  annals  liens,  dec,  for  services 
coYering  any  claim,  nor  by  the  subsequent 
dissolution  of  defendant's  partnership. 

The  complaint  notified  defendants  to  pro- 
duce a  certain  instrument,  if  necessary  to  con- 
tradict plaintiff's  evidence.  They  did  not 
produce  it.  Heldj  That  plaintiffs  were  en- 
titled to  introduce  secondary  evidence  in  re- 
gard to  it,  without  ftirther  notice.  [Lawson  et 
al.,  V.  Bachman  et  al.  N.  Y.  Court  of  Appeals. 
Decided  April  6,  1880.] 

Breach  of  Promise;  Conflict  of  laws. — ^The 
,  validity  of  a  contract  of  marriage  must  de- 
pend upon  the  place  of  performance. 

The  place  where  the  parties  are  to  be 
domiciled  is  the  place  of  performance  of  the 
marriage  contract. 

A  contract  of  marriage,  void  by  the  laws  of 
Alabama,  entered  into  in  that  State,  to  be 
solemnized  in  the  State  of  New  York,  the 
parties  intending  to  live  in  Alabama,  is  void 
and  cannot  be  enforced. 

A  marriage  between  nephew  and  aunt,  by 
the  laws  of  England,  while  not  void,  is  void- 
able by  the  sentence  of  the  Ecclesiastical 
court — ^pronounced  during  the  life-time  of 
both  parties.  This  distinction  has  never 
obtained  in  the  State  of  New  York. 

In  this  case,  where  the  relation  of  aunt  and 
nephew  exists,  the  consanguinity  of  the 
parties  would  not  render  their  marriage  a 
voidable  one  by  the  statute  or  common  law 
of  this  State,  but  such  an  agreement  of  mar- 
riage will  not  be  sanctioned,  for  they  contra- 
vene the  laws  of  moral  decency  and  public 
policy. 

SenMe,  That  marriage  should  not  be  8anc< 
tioned  in  any  nearer  degree  than  that  of 
consins  german.  [Nancy  V.  Campbell  v 
Orson  L.  Crampton.  U.  S.  Circuit  Ct.  N.  D. 
New  York.] 


Evidence:  Diary  of  agent;  secondary  evi» 
dence  of  letter. — Defendant  offered  the  diary 
of  an  agent  to  show  what  took  place  at  a  cer- 
.  tain.interview.  HM,  that  the  diary  was  inad- 
missible, as  it  was  not  shown  that  the  entry  was 
made  in  performance  of  a  duty.  Defendant 
also  produced  the  copy  of  a  letter  made  at  the 
time.  Witness  did  not  remember  posting  the 
original,  but  had  no  doubt  he  would  have  done 
so  in  the  ordinary  course  of  business.  The 
original  letter  could  not  be  found.  Held,  that 
the  copy  was  admissible.  [Trotter  v.  Mac- 
Lean,  18  Ch.  D.,  574.] 


WiU :  Vested  interest ;  discretion  oftrustees, 
— ^A  devised  his  property  in  trust  for  his  chil* 
dren  who  should  attain  twenty^ne ;  '*  but  that 
the  children  so  attaining  vested  interests  shall 
not  be  entitled  to  receive  their  shares  until  my 
youngest  child  shall  have  attained  twenty-one 
years,"  unless  the  trustee  shall  see  fit.  "And 
in  case  any  child  shall  die  before  my  young- 
est child  shall  attain  twenty-one  and  without 
having  actually  received  his  share,"  this  share 
is  to  go  to  those  who  shall  be  living  when 
such  youngest  child  shall  reach  twenty-<me« 
Heldf  that  when  any  child  attained  twenty-one, 
he  acquired  an  absolute  vested  interest,  and 
could  insist  on  payment.  [Bubb  v.  Padwick, 
18  Ch.  D.,  617.] 

Patent:  Orant  to  two  persons  of  patents  for 
same  invention. — On  April  29,  1879,  A  and 
B,  independently  and  without  fhiud,  applied 
for  a  patent  for  the  same  invention.  Both 
received  a  provisional  protection.  On  July 
25,  A's  letters-patent  were  sealed,  and  on 
August  5  he  entered  an  opposition  to  the 
grant  of  the  seal  on  B's  application.  Held^ 
that  B's  application  should  be  sealed.  Neither 
A  nor  B  can  prevent  the  other  from  using  the 
invention ;  but,  if  they  choose,  they  may  be- 
come Joint  proprietors.  [Ex  parte  Bates  and 
Redgate,  L.  R.  4  Ch.,  577,  distinguished.  In 
re  Deving's  Patent,  18  Ch.,  D.  898.] 


It  is  a  curious  circumstance  that  with  the 
disposition  of  modem  times  to  abbreviate 
language,  to  use  the  shortest  phrases,  to  create 
and  favor  the  use  of  technical  short  expres- 
sions, instead  of  descriptive  circumlocutions 
and  periphrastic  terms,  the  concise  and  ex- 
pressive though  barbarous  and  unclassic. 
phrases  of  Latin  should  be  discarded.  In 
other  professions  men  change  their  nomen- 
clature with  the  advancement  of  knowledge, 
and  do  not  repudiate  a  convenient^  exact  and 
discriminative  word  because  its  pedigree  is 
not  classic,  much  less  because  its  pedigree  is 
classic.  There  is  a  sense  of  patriotic  propriety 
in  declaring  that  we  will  no  longer  dispense 
law  in  a  foreign  and  dead  language ;  but  the 
English  language  is  foreign,  and  words  that 
are  in  actufu  living  use  are  none  the  less  ex- 
tant because  they  originated  in  a  language 
now  obsolete.  The  words  from  the  Latin 
which  are  in  common  use  have  an  exactness 
of  meaning  that  we  cannot  always  find  in 
English  equivalents,  and  a  brevity  that  is- 
rarely  found. 

The  reformer  who  wishes  to  expel  the  phrase 
prima  facie  because  it  is  not  English,  proposes 
to  substitute  presumptive ;  but  a  presumption 
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may  be  conolortre  and  nay  not,  and  the  ex- 
presflion  j^rima  fade  is  therefore  more  exact, 
beoanee  it  negativee  the  ambiguity  which 
Inrka  in  the  wcrd  presumption.  An  ex  poet 
facto  law  is  one  which  is  very  shortly  and 
precisely  described  in  those  words,  but  to  de- 
scribe it  in  English  requires  at  least  six  times 
as  many  words,  and  then  only  a  vague  and 
uncertain  impression  is  made.  The  same 
principle  applies  to  other  technical  words, 
such  as  replevin  and  ejectment,  but  the  Latin 
of  the  law  is  Aill  of  instances  of  the  fitness  of 
that  laaguage  for  precise  and  clear  designa- 
tions. The  omission  of  a  good  training  in  the 
iialf-barbarous  Latin  of  the  old  English  com- 
mon law  is  a  Kreat  misfortune  to  the  present 
generation  of  lawyers. 

It  is  little  wonder,  however,  that  these  forms 
of  expression  liave  fallen  into  disrepute, 
when  we  see  the  lamentable  way  in  which 
some  of  those  who  have  undertiJcen  to  en- 
lighten the  profession  on  them  have  betrayed 
themselves.  More  tlian  one  of  the  current 
collections  of  maxims  contain  pretended 
translations  that  are  as  funny  as  anything  in 
Joe  Miller,  and  much  more  original.  The 
originality  of  ignorance  is  often  as  amusing 
as  the  originality  of  wit. — iVieto  York  Register. 


%\k%  ((ourts. 


JUHB  S8. 1880. 

BoaeDa  Booth  ▼.  Q eoiye  < !.  Booth.    D«oree  below  afflmed . 

District  of  CoHimbia,  to  the  hm  of  William  Echart  and 
WilUam  Mehl«r  ▼.  B.  C.  Brooker  At  at  I>eore«  below 
alllrmed. 

JUHV  98, 1880. 

The  eommlttee  on  examination  having  reported  faTorably 
on  the  appUeatlont  of  Louis  Ba«ser  and  James  B.  Puller- 
ton,  they  were  admitted  to  the  bar. 

Bmll  Court  was  admitted  to  citisenshlp. 
I  lOhristopber  Ingle  was  appointed  an  Xzamlner  In  Chan- 
cery and  United  Statee  Commissioner. 

Jmm  so,  1880. 

The  United  States,  ex  rel.  Citlsens  National  Bank,  ▼. 
John  Jay  Knox.  Comptroller  of  the  Currency,  Ac  Rule 
dismissed. 

Aldls  B.  Browne  was  appointed  an  Examiner  m  Chancery 
and  United  States  Commissioner. 

July  l,  1880. 

William  iLUlsy  ▼.  James  Q.  Smith  et  al.  Decree  below 
ttodlSed. 

Iiklwin  M .  IjOwIs  t.  John  Morris  et  al.    Decree  below  re 

The  application  of  Charles  H.  Knlcht,  student,  for  ad 
iiiissloa  to  the  bar,  was  referred  to  the  committee  on  ex 
amination. 

DIstrlet  of  Columbia  t.  Robert  H.  Bndfurd.  Ordered 
stricken  from  the  calendar,  and  the  case  was  remanded  to 
the  Crtmtnal  Court. 

Qarrity  t.  TmnneH.    Judgment  aSlrmed« 

July  1, 1880. 

William  CrimnUn  was  admitted  to  citisenshlp. 

July  8,  1880. 

Emily  L.  Trnesdail  ▼.  Samuel  Wise  et  al.  Decree  below 
rerersed. 

Mary  Y.  Cook  t.  Tniroan  A,  Cook.    Decree  below  modified . 

Peiigh  et  al.  ▼.  Leitch  et  al.    Decree  below  affirmed. 

United  States  ▼.  William  Babbington,  ttlias  William 
Smith.    Judgment  of  Criminal  Court  affirmed. 

Washington  k  Oeorgetown  R.  R.  Co.  t.  District  of  Col- 
umbia.   Decree  below  rerersed. 

The  committee  on  examination  baYln|;  reported  faTombly 
on  the  applleatlons  of  IjOuIs  Bagger  and  Jas.  B.  Fnllertoa, 
they  were  admitted  to  the  bar. 


OIROITIT  C«I7mT.-JI«w  llaito  a«  l4Mv. 

_  Jfly  1, 1818. 

98047.  George  W.  Utermehle  ▼.  Max  Sickle.    A«oo«nt. 
08.80.    Plffsatty,  J.  McD.Carrington. 

fiOtO.  George  Truesdell  ▼.  Chas.  A.  W.  Mayson  etaL  MoU, 
$100.    PlITs  attys,  Edwards  a  Barnard. 

July  s,  1880. 

89048.  Joseph  Wahler  ▼.  Simon  Joseph.   R^lertn.    PIA 


atty,  W.  Wheeler. 
S8060. 


t  of 


Walter  D.  Wyvll  ▼.  Henry  Sehrers.     Jndg 
JnsUce  Hall,  088. 

89061.  John  Erans  ▼.  John  Olfell.    Acconnt,  I 
atty,  C.  Storrs. 

19008  John  N.  Noyes  r.  Robert  H.  Hunter.     Acconnt, 
0M.85.    Plffs  attys,  H.  W.  Ganiett  and  J.  C.  Poors. 

S90ftS.  Moses.Solomon  ▼  RnsseU  E.  Brown,  0888.78.    PIA 
attys,  Blmey  k  Blmey. 

^084.  Wm.  S.  Crown  t.  Robert  Hyatt.   Nots^  1000.    PICk 
atty.  Wm.  J.  Newton. 

82006.  Chas  H.  Parsons  ▼.  U.  S.  Home  and  Dower   Ass*n 
of  Penn     Account,  0844.00.    PIA  atty,  J.  J.  Weed. 

July  0,  1800l 
99068.  Isaacs. Filbert ▼. Catherine HarrU.  Acconnt,  $409. 
Plffs  atty,  C.  S  Bnndy. 

July  7, 1880. 

99067.  Meyer  SaltesUen  ▼.  James  Ryan.    Appeal.    PIA 
atty,  F.  T.  Browning. 

99068.  Robert  Campbell  ▼.  John  R.  Mahom^.    Judgment 
of  JosUce  Hall.  078.    PIA  atty,  I.  G.  Kimball. 

99060  John  L.  Schaffert,  Ir,.  ▼.  Edward  Abner.    Account, 
0970  97.    PIA  atty,  F.  W.  Jones. 


IM  B4|riTT.^lf«w  ••its. 

July  9. 1880. 

7889.  Mechanics  Bank  of  St.  Louis  t.  Wm.  Thomas  et  al. 
Jndgt.  creditors  bill.  Com  sol.,  Woodttury  Blair  and  Lieon 
Tobriner. 

7340.  Thos.  W.  BarUey  ▼.  La  Abra  SUrer  Mining  Co.  In- 
junction.   Com.  sol..  Thomas  J.  MlUer. 

7841.  Geo.  Utermehle  ▼.  William  Dannenbnrg  et  al. 
Injunction.   Com.  sol.,  J.  McD.  Carrington. 

July  s,  1800. 

7849.  John  A.  Eagleason  t.  Tliomss  Heaay  et  al.  Injunc- 
tion.   Com.  sol,  D.  O'C.  Callaghan. 

7848.  Richard  King  ▼.  Ferdinand  Bulkley..  To  set  aside 
fkundulent  conreyance.    Com  sols.,  Elliot  k  Robinson. 

7844.  Alfred  B.  Wilson  ▼.  Dan*l  Stlllyards  et  al.  To  enjoin 
interference  with  church.    Cohi.  sols..  Cook  k  Cole. 

7846.  Lnlle  E.  Paige  v.  Charles  H.  Paige.  For  dlToreo. 
Com.  sol.,  W.  J.  Newton. 

July  8, 1800. 
7S46  Ellen  A.  Dunawln  t    Wm.  A.  Dnnawinetal.   For 
dlTorce.    Com.  sol  ,  I.  G.  Kimball. 

7847.  Saml.  Scott  ▼.  Betsey  Scott.  FordlTorce.  Com. 
sol..  H.  T.  WUwaU. 

7848.  James  M.  Pollard  v.  Consolidated  Fire  ExUngnlaher. 
Co.  for  re^tssignment  of  letters-patent  and  iUTentions. 
Com.  soto.,  T.  H.  N.  McPherson  and  S.  S.  Henkle. 

7840.  German  American  National  Bank  ▼.  BenJ.  U.  Kojser. 
To  approve  sale.    Com.  sol..  B.  U.  Keyser. 

July  7, 1880. 

7S50.  Mercy  D.  Taber  ▼.  Be^J.  Taber.  To  snbsUtnU 
trustee.    Com.  sol.,  C.  S.  Bundy. 

7361 .  Elisabeth  Dawson  v.  Fred.  W.  Jones  et  al.  For  ac- 
count to  vacate  deed  and  for  sale.  Com.  sols..  M.  F.  Morris 
and  Jno  B.  Lamer. 

7369.  Thomas  JenklnsT.  Sallle  S.  Dudley.  Appointment  of 
new  trustee.    Com .  sol.,  E,  B.  Hay. 

July  8, 1880. 
7868.  Jas.  E.  Hawey  y.  Ida  Moore.    Creditor's  bill  Ibr  ac- 
count and  sale.    Com.  sols.,  Cuppy  k  IngersoU. 


kTE  €OrKT-€«i,  J. 


July  9, 1880. 

Estate  of  John  Finney ;  executor  ordered  to  pay  to  gnar^ 
dian  fund  due  wards. 

Estate  of  Mary  F.  A.  Torrey  ;  administrator  to  sell  aU 
or  M  portion  of  the  pereunalty. 

Estate  of  Thomas  Lewis ;  administrator  to  sell  person- 
alty. 

Estate  or  Henry  Rocliat;  inY«*ntory  of  personal  estate 
(086.86)  returned  by  collector  and  order  to  sell  gran  led. 

Will  of  Frederick  Behreuds;  admitted  to  probate  and 
letters  issued  to  Elisabeth  Behrends ;  bond  $400. 

Win  of  John  Andt^rsoD  filed  for  probate. 

Estate  of  Patrick  Dowd;  administrator  to  dislribnte 
money  and  the  register  to  state  account. 

Will  of  Bridget  McCormick  admitted  to  probate  and  reeord 
and  Jas.  M.  Edgar  appointed  guardian  to  the  orphan  chil- 
dren;  bond,  $400. 
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Sitat*  of  Snsaii  H.  Oarr ;  John  J.  BruiMm  appointed 
fmurdlan  to  orphan  ohildrtn  ;  bond,  $600. 

Jacob  A.  Walter  appointed  ffaardian  of  Mary.  Margaret 
l^imi  Daniel  Sheahan ;  bond,  $XIO. 

George  W.  Mitchell,  guardian  ;  mle  ongnardlan  issued. 

Estate  of  Mary  Rose  Martin ;  motion  for  rehearing  dis- 


JuLT  9. 1880. 

WUl  of  OaroUne  H.  Walker  filed. 

Will  of  Sarah  Ooddard  filed. 

Estate  of  Wm.  Krenter ;  letters  issued  to  A.  F.  Fox. 

E.  B.  Hay  was  appointed  guardian  to  John  A.  Boyland. 

J<An  Shanahan  was  appointed  guardian  to  orphans  of 
Patrick  I>eahy ;  bond,  $1,000. 

Estate  of  LonU  F  Belief  en  ille ;  inrentory  returned. 

Estate  of  Sarah  Piper :  application  for  letters  of  admin- 
Istratton  made  by  O.  w.  Piper. 

First  account  of  of  Henry  Koch,  gaardian  to  orphans  of 
Oeorge  Koch,  approred  and  passed. 


In  THE  SUPREME  OOUBT  OF  THE  DI8TRIOT  OF 
Oolumbla.  the  Snd  dny  of  July,  A.  D.  1880. 
Amkua.  A.  Monnn    ) 

▼.  {    N0.7S88.     Equity  Doe. 

LBMUBL  MOEBIi.         ) 

On  motion  of  the  plaintiiT.by  Mrs.  Belra  A.  Lockwood, 
herisolieltor.  It  Is  ordered  that  the  defendant  cause  his  ap- 
peaJmnee  to  be*  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day :  otherwise  the 
cause  will  be  proceeded  with  as  In  case  of  default. 
By  the  Court.  W.  S  OOX,  Justice.  Ac 

True  copy.    Test:       284  R.  J.  Mnios,  Olerk,  etc 


rIS  IS  TO  OIYE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Frederick 
Behrens,  lau  of  the  District  of  Oolumbla,  deceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscriber,  at  or  before  the  fd^dar  of 
July  next:  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

OlTen  under  my  hand  this  td  day  of  July,  1880. 

19-8  ELIZABETH  BEHRENS. 


mms  IS  TO  oiTE  notice, 

X  That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  of  Admlnistratton  on  the  personal  eetate  of  James 
H.  CoUins,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haTlng  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers  there- 
of, to  the  subscriber,  at  or  before  the  S8th  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

aiTcn  under  my  hand,  this  S6th  day  of  June,  1880. 

S7-I  SARAH  JANE  COLLINS.  Administratrix. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Edwabdo  btal        ) 

T.  {    No.  888.    Equity. 

HlCXltAH   BT    AL.         ) 

It  Is  this  9th  day  of  July,  A  D.  1880,:onlered  that  the  sale 
made,  and  this  day  reported,  by  trustees  In  this  cause 
be  ratified  and  confirmed,  unices  cause  to  the  contrary  be 
shown  on  or  before  the  9th  day  of  August.  1880.  ProTlded, 
a  copy  of  this  order  be  published  In  the  Washington  Law 
Reporter  once  a  week  for  three  successiTS  weeks  before 
saifl  day. 

The  report  states  the  amount  of  sale  to  be  $9060. 

By  the  Court.  28  8  W.  S.  COX,  JusUce, 


rTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia, 

PnnfTUi  BT  AL  ) 

T.  I    No.  7102     Equity. 

Dma  BT  AL.    } 

It  is  this  0th  day  of  July  A.  D.  1880.  ordered,  that  the 
sales  of  loU  8S,  64  and  65  of  the  subdiTlslon  of  part  of 
Square  214,  reported  by  the  trustee  In  this  cause  t>e  finally 
ratified  and  confirmed  on  the  aoih  day  of  July  A.  1>.  1S80. 
unless  cause  to  the  contrary  be  shown  on  or  before  said  day. 
ProTlded.  a  copy  of  this  order  t>e  published  three  times  in 
the  Washington  Law  Reporter  prior  thereto. 

^  W.  S.  COX,  JusUee. 

Tme«omr.    Tout:        28-t         R.  J.  Mnioi,  Clerk,  4c 


LegtU  ifoMeefi. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  2nd  day  of  July,  A.  D.  1880. 

Wm.    MaTSB.  COMPLAIHAITT  1 

BbawabdH.  WABifBB     f    Ja  EfLUity,  Hn. 

AND   CBABLBS    p.    PUSHAW.i 

On  motion  of  the  plaintlflr,  by  Mr.  Edw.  H.  Thomas, 
his  attorney.  It  is  ordered  that  the  defendant,  Charles  P. 
Pushaw,  cause  his  appearance  to  beentered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day, 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

By  the  Court :  W.  S.  COX,  JnsUce. 

True  copy.     Teet:       *   284    '      B:  J.  Mbics.  Clerk. 


rpHIS  IS  TO  OITE  NOTICE, 

JL  That  the  subscriber,  of  Alexandria  Co.  Ta  .hath  ob- 
tainedlfrom  the  Supreme  Court  of  the  DUtriet  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  businees. 
Letters  Testamentary  en  the  personal  estau  of  Catherine 
Windsor,  late  of  the  District  of  Columbia,  deceased. 

All  persons  hsTlng  claims  against  thesald  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touehers  there- 
of, to  the  subscriber,  at  or  before  the  2Sth  day  of  June 
next;  they  may  otherwise  bylaw  be  exclnde4^  flrom  all 
benefit  of  the  said  estate. 

OlTen  under  my  hand  this  26th  day  of  JuL  188o. 

J.  R.  JOHNSTON. 


L.  Kbbt,  Solicitor. 


28-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  eth  day  of  July,  1880. 

P.  M.  BaMBBB  BT  AL.  ) 

▼.  {    Equity,  $n7.   Doe.  19. 

L    L.   BLllfXBOBlf   BT   AL.      ) 

WUIiam  Smith  and  Ho 
of  trust  from  John 
tember  9, 1878.  and  reoord< 
the  Land  Records  of  the 
ported  to  the  court,  that 
and  in  pursuance  of  the  d 
of  April  1880,  haTing  con 
menu  of  said  decree,  th( 
said  deed  .of  trust  on  the 
A.  Smith,  for  twenty-foa 
the  said  Celestia  A.  Smi 
said  purchase  money  by 
deecnbed  in  said  report  u] 
of  trust:  It  is  by  the  cc 
Ordered,  that  the  said  C 
hereby,  allowed  to  pay  tl 
requested  in  said  report, 
confirmed,  unless  caui»e 
on  or  before  the  7th  day 
copy  of  this  order  be  pot 
eeeslTC  weeks  prior  to  s 
ington  Law  Reporter  prin 
City,  D.  C. 

A  true  copy.   Test:  28-8 


R.  J.  MBi«a.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  29th  day  of  June,  1889. 

MaBT  a.  OB088  ) 

T.  {    No.  6488.    Eq.  Docket  18. 

FbBDBRICX   OB068.         ) 

On  motion  of  the  plaintlfi;  bj  ICr.  W.  T.  Johnson,  her 
solicitor,  it  is  ordered  that  the  defondant,  Frederick  Oroes, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day :  other 
Wiethe  cause  will  be  proceeded  wilhas  in  case  of  default. 

B^he  Court.  W.  8.  COX,  Justice. 

A  true  copy.  27-8  Test:  R.  J.  Mbioo,  OlOrk 


rpHIS  IS  TO  OIYE  NOTICE: 

I  That  the  subscriber,  of  Washington  City,  hathobuined 
form  the  Supreme  Com  t  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans*  Court  businees,  Letters 
of  Administration  on  the  Personal  Estate  of  William  H. 
Bylet,  late  of  the  District  of  ColnmbU,  deceased. 

AH  persons  hsTing  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscriber,  at  or  before  the  26th  day  of  June 
next:  they  may  otherwise  by  law  be  exdnded  from  all 
benefit  of  the  said  eetate. 

aiTOH  under  my  hand  this  95th  day  of  June,  1880. 

EaOIA  BTLES. 

Bbaolbt  k  DUTALL,  Solicit  28-8 
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r as  IS  TO  GIVE  NOnOE. 
That  the  iiibtorlber,  of  the  District  of  Colnmbia,  huth 
obtained  troxa  the  Sopreme  Ooort  of  the  District  of  Oclam- 
bla,  holdinc  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentanr  on  the  personal  estate  of  James 
H.  Rldgway,  late  of  the  District  of  Oolnmbia,  deceased. 

AU  persons  harinc  claimi  against  the  said  deceased  are 
herel^  warned  to  exhibit  the  same,  with  the  roncbers 
thereof,  to  the  snbecrib«tr  at  or  before  the  S6th  da/  of  Jnne 
next;  they  may  otherwise  bv  law  be  excluded  from  all 
beneflt  of  the  said  estate. 
OiTen  under  my  hand  this  Sffth  day  of  Jnne,  1880. 

OATHABINE  N.  RIDOWAT. 
OOBDOK  k  GOBDOif,  Solicitors.  17-8 


nruOS  IS  TO  OIYE  NOTICE, 

X  That  the  subscribers,  of  waehlnctoa.  D.  C,  hath  ob- 
tained from  the.Snpreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letter*  of  Administration,  on  the  personal  estate  of  John 
Holly  Van  Antwerp,  late  of  the  District  of  Columbia, 
deceased; 

All  persons  harinr  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,wlth  the  Touchers  there- 
of, to  the  subscribers,  at  or  before  the  Sffth  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  from  all 
beneflt  of  the  said  estate. 

OiTen  under  my  hand,  this  Sffthday  of  June,  1680. 

17-8  JOHN  W.  CORSON. 


THIS  IS  TO  GITE  NOTICE,  • 

That  the  subscribers,  of  Washington  City,  baTe  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Let- 
ters Testamentary  on. the  personal  estate  of  James  C  Hall, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  haTlng  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscribers,  at  or  before  the  Sid  day  of 
Jnne  next;  they  may  otherwise  by  law  be  excluded 
from  all  beneflt  of  the  said  estate. 
GiTcn  under  our  hands  this  SSd  day  of  June,  1880. 

F.  B.  McGUIRE,lp_^„j^_ 
«.8  R.  ROSS  PERRT.  5  '^•«»«o" 

THIS  IS  TO  GITE  NOTICE, 
That  the  subscriber,  of  Washington  City,  D.  C.  has  ob- 
tained from  the  Supreme  Court  of  the  DUtrictof  Columbia, 
holding  a  Special  Term  for  Orphans'Court  businessj^etters 
of  Administration,  on  the  personal  estate  of  Henry  L. 
Kinney,  late  of  Corpus  Christi,  T<>xas,  deceased. 

All  persons  haTlng  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscriber,  at  or  before  the  11th  day  of 
June  next;  they  may  otherwise  by  law  be  excluded 
from  all  beneflt  cf  the  said  esute. 

GlTca  under  my  hand  this  llth  day  of  Jnne,  1880. 

SO-S*  .  R.  T.  BIROHETT. 


rllS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
tained fkt»m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business. 
Letters  of  Administration  w.  a  ,  on  th«>  personal  estate  of 
Lucy  S.  Crandell,  late  of  the  District  of  Columbia,  deceased. 
All  persons  haTlng  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same, with  the  Touchers  there- 
of, to  the  subscriber,  at  or  before  the  llth  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
flt of  the  said  estate. 

^    QiTen  under  my  hand  this  llth  day  of  June,  1880% 
S8.S  SUSANAH  A.  CRANDELL. 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Mount  Pleasant,  D.  O  has  ob 
talned  ttom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Let- 
ters of  Administration  on  the  oersonal  estate  of  Robert  B. 
Wallace,  late  of  the  Dlstriet  of  Columbia,  deceased. 

All  persons  haTing  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscriber,  *  at  or  before  the  llth  day  of 
June  next;  they  may  otherwise  by  law  be  excluded 
from  all  beneflt  of  the  said  estate. 
Given  under  my  hand  this  1 1th  day  of  June,  1880. 

MARGARET  J.  WALLACE,  Administratrix. 
A.  J.  WUTAKBB,  Solicitor.  88-8 


Legal  Kotieee. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

CATHBBnm    BUBCB  ) 

T.  I    No,  8871.   Eqnity. 

S.  Latixia  Wallaob  bt  al.  ) 

SUBAM  L.  WaLLACH  ) 

T.  >    No.  4488.    Eqni^. 

CATHBRnrn  Bitrch   bt  al.    ) 

Ordered,  that  the  sale  made  and  reported  by  the  trustees 
in  this  cause  June  18, 1880,  be  ratified  and  oonflrmed  unless 
caus«»  to  the  contrary  thereof  be  shown  on  or  before  July  17, 
1880.  Provided,  a  copy  of  this  order  be  published  In  the 
Washington  Law  Reporter  once  In  each  of  three  sneoessJTe 
weeks  before  that  day. 

The  report  states  imonnt  of  sale  to  be  #9.900.00. 

MAC  ARTHUR,  JasUee. 

A  true  copy.        Test:  88-8        R.  J.  Mbim,  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Colnmbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Isaiah  Hanscom, 
late  of  the  United  States  NaTy ,  deceased. 
^All  persons  haTlng  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  thn  same,  with  the  Touchers  there* 
of;  to  the  subscriber,  at  or  before  the  18th  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
flt of  the  said  estate. 

GlTcn  under  my  hand  this  18th  day  of  June,  1880. 

85-8  JULIA  MARIA  HANSCOM.  Exeeatriz. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colnm- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  peronal  estate  of  Peter  Han- 
nay,  late  of  District  of  the  Columbia,  deceased. 

All  persons  haTing  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscriber,  at  or  before  the  llth  daT  of  June 
next:  they  may  otherwise  by  law  be  excluded  fkt»m  all 
henel^  of  the  said  estate. 
GlTcn  under  my  hand  this  llth  day  of  June,  1880. 

SARAH  E.  HANNAT. 
H.  U  CniTTBHDBir,  Solicitor.  88-8 


THIS  IS  TO  GIVE  NOTICE 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  Mary  F.  A. 
Torrey,  late  of  the  District  of  Columbia,  deoeased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscriber,  at  or  before  the  88d  dar  of 
June  next ;  they  may  otherwise  by  law  be  excluded  from 
all  beneflt  of  the  said  estate. 

GlTcn  under  my  hand  this  8Sd  day  of  June,  1880. 

88-8  A.  A.  BROOKE. 


mnis  IS  TO  GIVE  notice. 

X.  That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  George 
Smithson,  late  of  the  District  of  Columbia,  deceased. 

All  personal  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  thesame,  with  the  vouchers  there- 
of,  to  the  subscriber,  at  or  before  the  4th  daT  of  June  next ; 
they  may  otherwise  by  law  be  excluded  nrom  all  beneflt 
of  the  said  estate. 

GlTen  under  my  hand  this  4th  day  of  June,  1880. 

KURTZ  JOHNSON. 
HiHB  k  Tuomas,  Solicitors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Sifecial  Tt-rm  for  Orphan's  Court 
Business.    June  88, 1880. 

In  the  case  of  Charles  M.  Matthews,  Administrator  w.  a. 
of  John  B.rng,  deceased,  the  Administrator  w.  a  ,  aforesaid 
has  with  the  npproval  of  the  Court,  appointed  Friday,  the 
8th  day  of  August  A.  D.  1880.  at  11  o'clock  a.  m  for  making 
payment  and  distributionunder  the  Court's  direction  and 
control :  when  and  where  all  creditors  and  tiersons  entitled 
to  distributive  shares,  (or  legacies)  or  a  residue,  are  hereby 
notifled  to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorised, with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  administrator  w.a.  will  take  the  ben- 
eflt of  the  law  Hgaln«t  them :  Provided  a  copy  of  this  or* 
der  be  published  once  a  week  for  three  weeks  in  the  Wash- 
ington Law  Reporter  preTious  to  the  said  day. 

88-8  Test:  A.  WSBSTER,  RaglsUr  of  Wills. 
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WASHINGTON 


Mj  19, 1880. 


OBOKOB  B.  COBKHILL       -        -        Bditob 
A.  H.  JACKSON      .     -      AasociATB  Bditob 


JubticbBbadlbt,  on  June  16th,  at  Atlanta, 
in  the  suit  of  Jessap,  trustee  for  the  bondhold- 
ers, against  the  Savannah,  Florida  &  Western 
Railroad  and  the  railroad  commissioners,  on 
motion  to  restrain  perpetually  the  defeudants 
from  enforcing  the  act  to  regulate  freight  and 
passenger  tariflTs,  denied  the  motion.  He  said 
the  interest  of  the  bondholders  was  too^remote. 
He  allowed  a  new  bill  on  the  part  of  the  stock- 
holders  for  the  same  object,  granted  a  tempo- 
rary injunction,  and  set  down  the  case  for 
argument  September  14. 


GONCEBNINO  THB  SUBJECT  OF  THE  LAW  OF 

Uses  and  Tbusts,  the  following  from  an  an- 
cient tome,  will  be  interesting,  more  as  matter 
of  history  than  otherwise : 

An  use  is  where  the  legal  estate  of  lands  is 
in  a  certain  person,  and  a  trust  is  also  reposed 
in  him,  and  all  persons  claiming  in  priyity 
under  him,  concerning  those  lands  that  some 
other  person  shall  take  the  profits,  and  be  so 
seized  or  possessed  of  that  legal  estate  to 
make  and  execute  estates  according  to  the 
direction  of  the  person  or  persons  for  whose 
benefit  the  trust  was  created. 

By  the  rules  of  common  law,  he  for  whose 
use  such  person  was  so  seized,  had  neither 
jus  in  re  nor  ctd  rem  ;  for,  if  he  came  upon 
the  land  he  .was  a  trespasser ;  and  the  reason 
was  because  where  lands  were  given  to  one  to 
the  use  of  another,  according  to  the  construc- 
tion of  the  common  law,  which  is  merely  upon 
the  words  of  a  contract,  the  limitation  of  the 
use  was  adjudged  repugnant  and  void,  because 
by  that  law  he  can't  be  otherwise  than  a  ple- 
nary proprietor;  and  consequently  he  must 
have  it  to  whom  the  property  was  first  limited 
by  express  words ;  and  by  another  rule  of  law 
no  possession  could  pass  from  one  to  another 
without  solemn  livery ;  and  though  the  con- 
sideration was  never  so  valuable,  if  that  cere- 
mony was  omitted,  nothing  was  transferred. 

But  the  chancery  that  examines  the  con- 
science, with  rjegard  to  men's  actions,  consid- 
ers frith  what  4efs^  agreeipent^  are  made ; 


and  'tis  contrary  to  natural  equity,  that  when 
any  man  has  taken  lands  to  keep  for  another, 
he  should  deceive  bim,  and  take  the  profits 
himself ;  or  that  a  purchaser  when  he  has 
paid  his  money,  should  not  bave  a  sufi9cient 
conveyance  in  law  executed,  and  a  specific 
performance  of  the  thing  contracted  for,  and 
take  the  profits  according  to  the  agreement. 

The  original  of  uses  was  from  a  title  un- 
der the  civil  law,  which  allows  of  an  *usufruc- 
tuary  possession,  distinct  from  the  substance 
of  the  thing  itself ;  and  'twas  brought  over 
to  us  from  thence  by  the  clergy,  who  were 
masters  of  the  civil  law,  for  when  they  were 
prohibited  from  taking  anything  in  mortmain, 
and  after  several  evasions  by  purchasing 
lands  of  their  own,  tenants  suffering  recover- 
ies, and  purchasing  lands  round  the  church 
and  making  them  churchyards,  by  Bull  from 
the  Pope,  at  last  this  way  was  invented  of 
conveying  lands  to  others,  to  their  own  use ; 
and  this  being  properly  matter  of  equity,  it 
met  with  a  very  favorable  construction  from 
the  judge  of  the  chancery  court,  who  was  in 
those  days  commonly  a  clergyman  ;  and  the 
clergy  thought  this  a  statute  contrary  to  natu- 
ral justice,  and  so  could  tolerate  any  act  in 
evading  it. 

Thus  this  way  of  settlement  begun ;  but  it 
more  generally  prevailed  among  all  ranks  and 
conditions  of  men,  by  reason  of  the  civil  com- 
motions between  the  houses  of  Lancaster  and 
York,  to  secrete  the  possessions,  and  to  pre- 
serve them  tOL  their  issue  notwithstanding  at- 
tainders. And  hence  began  the  limitations 
of  uses  with  power  of  revocation. 


Book  Notieos. 


We  are  in  receipt  of  the  first  number  of  The 
Kentucky  Law  Reporter,  a  monthly  magazine 
published  at  Frankfort  Ky.  by  Buckley  and 
Lewis,  and  edited  by  J.  C.  and  F.  L.  Wells. 
This  is  a  handsome  periodical  of  72  pages, 
printed  in  large  clear  type,  well  filled  with 
ably  written  original,  and  selected  articles, 
with  leading  opinions  from  the  courts  of  the 
several  States,  carefully  selected  syllabi  of 
cases,  and  general  legal  information.  We  be- 
lieve this  is  the  first  attempt  to  publish  a  law 
journal  in  the  State,  and  we  hope  it  will 
prove  as  successful  as  it  is  deserving.  Every 
member  of  the  Kentucky  Bar  should  give  the 
Reporter  his  support  by  subscribing  and  ad- 
vertising. A  good  Law  Reporter  pays  the  bar 
far  better  than  the  publisher. 
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Justice  Hagner,  on  Friday  and  Saturday, 
held  the  Circuit  and  Equity  Courts  for  mo- 
tions, as  well  as  the  usual  term  of  the  Probate 
Court. 

Col.  Geo.  B.  Corkhill,  United  States  At- 
torney for  the  District  of  Columbia,  and  family, 
left  for  Cape  May  on  the  17th  inst.,  where 
they  will  pass  the  heated  term. 

Privilege  if  Parties  as  Witnesses  li  Proeeedings 
Coiseqneit  on  Adnltery. 

The  circumstance  that,  in  a  recent  notorious 
action  for  crim.  con.  (Joynt  v.  Jackson),  ac- 
cording to  the  reports  in  the  newspapers,  the 
plaintiff's  wife  was  called  as  a  witness  on  be- 
half of  the  plaintiff,  and  interrogated,  without 
objection  made  or  caution  given,  either  by 
counsel  or  by  the  court,  as  to  whether  she  had 
committed  adultery  with  the  defendant  and 
various  other  persons,  suggests  to  us  to  ex- 
amine the  general  effect  of  the  act  of  1869  (32 
A  33  Vic,  cap.  68)  bearing  on  this  subject. 
By  the  third  section  of  this  statute  it  is  en- 
acted *'  that  the  parties  to  any  proceeding  in- 
stituted in  consequence  of  adultery,  and  the 
husbands  and  wives  of  such  parties,  shall  be 
competent  to  give  evidence  in  such  proceed- 
ing ;  provided  that  no  witness  in  any  proceed- 
ing, whether  a  party  to  the  suit  or  not,  shall 
be  liable  to  be  asked  or  bound  to  answer  any 
question  tending  to  show  that  he  or  she  has 
been  guilty  of  adulteiy,  unless  such  witness 
shall  have  already  given  evidence  in  the  same 
proceeding  in  disproof  of  his  or  her  alleged 
adultery.'*  This  statute,  as  was  remarked  by 
Mr.  Serjeant  Dowse,  when  the  bill  was  under 
discussion  in  the  house  of  commons, "  removed 
the  last  relic  of  absurdity  in  the  law  as  to  the 
competency  of  witnesses."  The  various 
grounds  upon  which  witnesses  had  b^en  form- 
erly incapacitated  from  giving  evidence  had, 
almost  all  of  them,  been  removed  by  succes- 
sive enactments  of  the  legislature ;  and,  as  the 
law  stood  at  the  time  the  act  of  1869  was  in- 
troduced, the  only  persons  disqualified  were 
the  parties — and  their  husbands  and  wives — 
in  suits  instituted  in  consequence  of  adultery, 
and  in  actions  for  breach  of  promise  of  mar- 
rii^e.  As  was  pointed  out  by  Lord  Penzance, 
the  exception  made  in  cases  of  adultery  had 
wrought  much  evil,  altogether  independent  of 
the  object  aimed  at  by  those  who  introduced 
the  exception.  It  had  been  considered  by 
many  persons  that  it  was  undesirable  that  any 
person  should  be  put  into  a  witness-box  and 
asked  whether  he  or  she  had  been  guilty  of 
adultery;  and  the  sympathy  for  a  person 
placed  in  such  a  position  dictated  the  excep- 
tion.   But  instead  of  simply  providing  that 


questions  as  to  whether  a  witness  had  com- 
mitted adultery  should  not  be  put,  the  act  of 
1851  altogether  prohibited  the  parties  to  suits 
instituted  in  consequence  of  adultery  from 
being  examined  as  witnesses.  An  example 
or  two  will  suffice  to  show  how  this  exception 
worked,  and  to  justify  the  description  given 
of  it  in  the  house  of  lords  as  '*a  gross 
anomaly,  incapable  of  being  defended." 

Blackburn  v.  Blackburn  was  a  suit  by  a 
husband  for  restitution  of  conjugal  rights. 
The  wife  resisted,  on  the  ground  that  the  hus- 
band had  been  guilty  of  t^ultery,  and  prayed 
a  separation.  The  husband  abandoned  his 
petition,  and  offered  no  evidence ;  but  the  wife 
persevered  and  offered  evidence  in  support  of 
her  plea,  to  procure  a  separation.  It  was 
held  that  as  the  petition  was  not  brought  in 
consequence  of  adultery,  the  wife's  evidence 
was  admissible.  On  the  other  hand.  Bland 
V.  Bland  was  a  proceeding  by  husband  against 
wife  for  divorce  on  the  ground  of  adultery. 
The  wife  denied  the  adultery,  and  charged 
cruelty,  and  prayed  a  separation.  It  was 
held  that  this  being  ^  suit  instituted  in  con- 
sequence of  adultery  the  wife  could  not  be 
examined,  even  for  the  purpose  of  proving  the 
cruelty.  Many  cases  of  this  kind  had  occurred 
in  the  English  divorce  court.  Suits  were 
brought  for  adultery,  in  which  questions  of 
cruelty  and  desertion  were  also  involved,  but 
the  fact  that  the  proceeding  was  instituted  in 
consequence  of  adultery  had  the  effect  of  stop- 
ping the  mouths  of  the  parties,  and  preventing 
them  from  giving  evidence  even  on  the  ques- 
tions of  cruelty  and  desertion.  Again,  as  was 
pointed  out  during  the  discussion  on  the  bill, 
a  man  might  enter  a  room,  and  discover  his 
wife  in  the  act  of  adultery,  and  yet  he  would 
be  an  incompetent  witness  to  prove  the  fact ; 
while,  on  the  other  hand,  if  a  shopkeeper 
brought  an  action  against  a  husband  for 
goods  supplied  to  the  wife,  and  the  husband 
took  defence  on  the  ground  of  her  adultery, 
both  the  wife  and  her  alleged  paramour  might 
be  compelled  to  attend  as  witnesses  to  prove 
thQ  fact  of  their  own  adultery. 

It  was  to  remedy  this  '*  inconsistent  and  ir- 
rational state  of  the  law  *'  that  the  act  of  1869 
received  the  sanction  of  the  legislature,  and 
the  first  observation  arising  upon  it  is  in  ref- 
erence to  the  omission  of  the  word  ^*  compel- 
lable." It  says :  "  the  parties,  and  the  hus- 
bands and  wives  of  such  parties,  shall  be  com- 
petent  to  give  evidence."  By  the  act  of  1851 
the  parties  to  all  other  suits  are  rendered  "com- 
petent and  compellable "  to  give  evidence ; 
and  the  question  arises — are  ^ey  compellable 
in  proceedings  instituted  in  consequence  of 
adultery  ?    The  editors  of  the  last  edition  of 
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"Powell  on  Evidence"  answer  this  question 
in  the  affirmative.  Prima  facie,  they  say  (p. 
98),  "any  witness  who  is  competent  is  also 
compellable,  nnless  some  privilege  intervenes ; 
therefore  it  may  be  assumed  that  the  proper 
construction  to  be  placed  upon  these  sections 
is  that  the  parties  mentioned  are  compellable 
as  well  as  competent.**  No  auth<Mrity  is  cited 
in  support  of  this  view ;  and  in  the  absence 
of  decision  the  matter  appears  to  us  to  be  at 
least  open  to  question.  From  the  debates  on 
the  bill  when  under  discussion,  both  in  the 
lords  and  commons,  it  would  appear  that  the 
intention  was  to  render  the  parties  competent, 
but  not  compellable,  witnesses.  When  the  bill 
was  originally  introduced  in  the  house  of  com- 
mons, by  Mr.  Penman,  the  section  provided 
simply  "  that  the  parties  to  any  proceeding 
instituted  in  consequence  of  adultery,  and  the 
husbands  and  wives  of  such  parties,  shall  be 
competent  and  compellable  to  give  evidence 
in  such  proceeding."  (See  Hansard,  Pari. 
Deb.).  During  the  debate  which  followed,  it 
was  considered  that  to  expose  a  person  to  be 
called  as  a  witness  and  cross-examined  as  to 
whether  he  or  she  had  committed  adultery 
would  be  to  open  an  almost  irresistible  temp- 
tation to  perjury,  and  that  it  .would  also  en- 
courage parties  to  institute  proceedings  on 
very  slender  grounds  in  the  hope  of  being 
able  to  discover  something  by  the  cross-ex- 
amination of  the  alleged  adulteress  in  support 
of  their  case.  In  deference  to  this  view  the 
word  "compellable"  was  struck  out  of  the 
bill,  and  the  subsequent  proviso  introduced 
In  the  discussion  on  the  bill,  in  the  house  of 
Lords,  reference  was  made  to  the  alteration 
which  had  been  made  by  the  other  house  in 
striking  out  the  word  "  compellable ; "  and 
from  the  language  of  Lords  Penzance  and 
Chelmsford  it  would  seem  that  in  their  opinion 
the  effect  was  to  render  the  parties  competent 
but  nut  compellable  as  witnesses.  Lord  Pen- 
zance observed  that  if  the  word  "  compellable  " 
had  been  retained  in  the  act  it  would  have 
been  a  dead  letter,  "  because  of  course  no  per- 
son would  think  of  calling  the  opposite  party 
as  a  witness."  The  same  view  as  to  the  effect 
of  the  statute  appears  to  have  been  taken  by 
lord  Chelmsford,  who  said,  "  it  was  clear  that 
if  persons  were  competent  to  be  examined  as 
witnesses,  even  though  not  compellable,  fail- 
ure to  appear  would  subject  them  to  unfavor- 
able observations,  and  their  silence  would 
probably  be  fatal  to  their  case."  Having  re- 
gard to  those  expressions  of  opinion,  and  to 
the  fact  that  the  word  "compellable"  was  de- 
signedly struck  out  of  the  statute,  in  which 
respect  it  differs  from  the  previous  act,  it  ap- 1 
pears  at  least  open  to  question  whether  the 


courC  would  attach  a  party  for  refusing  to  at 
tend  as  a  witness  upon  the  subpoena  of  his  op 
ponent. 

The  next  matter  of  observation  is  the  pro 
viso  exempting  witnesses  from  being  liable  U 
be  asked  or  bound  to  answer  questions  tend 
ing  to  prove  that  they  have  been  guilty  o 
adultery — a  privilege  not  restricted  to  case 
in  which  the  party  himself  is  a  witness,  fo 
the  words  are,  "  no  witness  in  any  proceeding 
whether  a  party  to  the  suit  or  not."  Sir  Jamei 
Stephen,  in  his  treatise  on  evidence,  in  hii 
annotation  on  this  section  (and  which  it  is  U 
be  regretted  is  the  only  light  he  throws  upoi 
the  statute),  says  that  the  word  "  such"  seemi 
to  have  been  accidently  omitted,  and  that  i 
should  be  read  as  if  the  w6rds  were,  "  no  wit 
ness  in  any  such  proceeding" — i.  e.,  any  pro 
ceeding  instituted  in  consequence  of  adultery 

The  following  points,  however,  appear  U 
have  been  concluded  by  authority : 

First.  The  privilege  is  that  of  the  witness 
and  the  party  against  whom  the  evidence  ii 
offered  is  not  entitled  to  object,  if  the  witness 
chooses  to  give  it.  This  was  decided  in  Heb 
blethwaite  v.  Hebblethwaite  (2  L.  R.  P.  &  D 
29,  39  L.  J.  P.  &  M.,  15),  by  Lord  Penzance 
in  the  Irish  case  of  Arthur  v.  Arthur  (M.  S 
Report,  19th  February,  1878),  by  Judge  War 
ren ;  and  the  same  view  of  the  analogous  pro 
viso  in  the  Scotch  act  (37  &  88  Vic,  cap.  64^ 
was  taken  by  the  Lord  President  of  the  Innei 
House  in  Kirkwood  v.  Kirkwood  (3  Ret.  235 
Dec.  9,  1875). 

In  Hebblethwaite  v.  Hebblethwaite  th< 
question  was  whether  the  respondent  had  com 
mitted  adultery  with  Clara  Philips.  Clars 
Philips  was  called  as  a  witness,  but  Dr 
Spinks,  on  behalf  of  Mr.  Hebblethwaite,  ob 
jected  to  her  being  asked  any  questions  tend- 
ins:  to  prove  that  she  bad  committed  adultery, 
and  relied  on  the  statute.  After  argument, 
Lord  Penzance  overruled  the  objection,  and 
held  that  the  privilege  was  that  of  the  witness, 
not  of  the  party.  The  witness  stated  she  had 
no  objection  to  give  the  evidence,  and  sh€ 
was  accordingly  examined. 

Arthur  v.  Arthur  was  a  suit  for  divorce  a 
mensa  et  thoro  by  wife  against  husband,  on  the 
ground  of  his  alleged  adultery  with  three  per- 
sons named  in  the  petition.  One  of  them, 
Mary  M'Gorrick,  was  called  as  a  witness  on 
behalf  of  the  petitioner.  Mr.  Porter,  Q.  C, 
as  counsel  for  Mr.  Arthur,  objected  to  her 
giving  evidence  tending  to  prove  that  she  had 
committed  adultery,  and  cited  the  proviso  in 
the  statute.  Judge  Warren  referred  to  Heb- 
blethwaite's  case,  overruled  the  objection,  and 
the  witness  was  allowed  to  give  the  evidence. 

Kirkwood  v.  Kirkwood,  as  already  stated, 
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was  a  Scotch  case,  arising  on  the  similar  lan- 
guage of  the  act  87  &  88  Vic,  c.  64,  s.  2.  ••! 
apprehend,"  says  the  Lord  President,  "that 
this  statute,*  like  the  common  law,  was  in- 
tended only  for  the  protection  of  witnesses." 

Second.  The  privilege  is  not  merely  that 
the  witness  shall  not  be  bound  to  answer ;  he 
is  entitled  to  claim  that  counsel  shall  not  be 
allowed  to  interrogate  him  on  the  subject ;  he 
shall  not  be** liable  to  be  asked"  any  such 
question.  The  object  of  this  provision  is  ex- 
plained by  Lord  Penzance  in  the  case  already 
cited.  **When  a  person  is  called  into  the 
witness-box,  and  it  is  proposed  to  question  the 
witness  for  the  purpose  of  obtaining  a  state- 
ment that  he  or  s^je  has  been  guilty  of  adul- 
tery, the  witness  may  claim  the  protection  of 
the  statute,  and  say  that  he  or  she  is  not  de- 
sirous of  being  interrogated  on  the  subject.  I 
think  that  the  words,  *  no  witness  shall  be 
liable  to  be  asked '  are  not  surplusage,  because 
without  those  words  a  string  of  questions 
might  be  put  one  after  another  to  the  Witness, 
who  would  have  to  refuse  to  answer  them  one 
by  one,  whereas  the  use  of  those  words  makes 
it  the  duty  of  the  judge  to  refuse  to  allow  any 
of  the  questions  to  be  put  as  soon  as  the  wit- 
ness claims  the  protection  of  the  statute." 
And  in  Cooke  v.  Cooke — a  Scotch  case,  de- 
cided in  1876  (U  S.  L.  R.,  48),  the  Lord  Pres- 
ident, in  giving  judgment,  said :  **  The  object 
of  the  statute  was  that  the  witness  should  not 
be  put  in  the  position  of  refusing  to  answer, 
.  and  therefore  it  enacts  that  he  shall  not  be 
liable  to  be  asked." 

Third.  Where  the  witness  has  •*  already 
given  evidence  in  disproof  of  his  or  her  alleg^ 
adultery, "  the  statute  no  longer  protects  him 
from  cross-examination.  In  Brown  t.  Brown 
and  Paget  it  was  held  that  where  a  party, 
having  been  producect  as  a  witness  on  his  own 
behalf,  denies  the  truth  of  some  of  the  chaises 
of  adultery  alleged  against  him  in  the  plead- 
ings, he  is  liable  to  be  cross-examined  with 
respect  to  all  the  charges  contained  in  the 
pleadings. 

-  Fourth.  Whether  the  judge  ought  to  warn 
the  witness  of  the  protection  given  by  the 
statute,  and  not  merely  leave  it  to  the  witness 
to  raise  the  objection,' may  perhaps  be  open  to 
some  doubt.  At  common  law  (see  per  Parke, 
B.,  in  10  Exch.  p.  86)  it  lay  in  the  discretion 
of  the  judge  to  warn  the  witness  or  not  that 
he  was  exempted  from  answering  questions  of 
criminatory  nature.  In  cases  under  the 
statute,  however,  a  different  practice  appears 
to  prevail.  In  the  cause  celebre  of  Mordaunt 
V.  Mordaunt,  in  which  the  Prince  of  Wales 
was  called  as  a  witness,  the  question  being  as 
to  his  alleged  adultery  with  the  respondent. 


the  judge  apprised  his  Royal  Highness  that 
he  was  not  bound  to  answer  any  questions  on 
the  subject.  In  that  case  the  caution  would 
appear  to  have  been  superfluous,  for  of  course 
the  Prince  must  have  been  made  aware  of  his 
privilege  before  he  came  into  the  box,  and 
moreover  it  had  been  stated  that  he  was 
anxious  to  be  examined  to  deny  the  allegation ; 
and  if,  notwithstanding,  the  court  thought  it 
right  to  formally  caution  the  witnetS'  against 
answering  the  questions,  may  it  not  be  infer- 
red that  a  similar  discretion  might  properly 
be  exercised  in  favor  of  witnesses  less  favor- 
ably circumstanced  by  education  and  social 
position?  The  balance  of  authority  would 
appear  to  be  in  favor  of  the  judge  informing 
the  witness  of  the  privilege,  and  not  waiting 
for  the  witness  to  claim  it.  In  Hebblethwaite 
V.  Hebblethwaite,  Lord  Penzance  says :  '*  It  is 
the  duty  of  the  judge  to  see  that  the  witnes- 
sess  have  the  protection  given  to  them  by  the 
statute ;"  and,  acting  upon  the  view  so  ex- 
pressed, the  judge,  without  waiting  for  the 
privilege  to  be  claimed,  apprised  the  witness 
that  she  was  not  bound  to  answer.  So  in 
Arthur  v.  Arthur,  Warren,  J-,  asked  the  wit- 
nesses had  they  any  objection  to  give  evi- 
dence, and  told  them  they  were  not  bound  to 
do  so  unless  they  chose.  And  in  Kirkwood's 
case  the  Lord  President  said,  **  It  is  the  duty 
of  the  judge  to  explain  to  the  witness  that  he 
is  so  protected,  and  is  under  no  obligation  or 
liability  to  answer  such  questions." — ne  IrUh 
Law  Times. 


'miWMtfmUf^  •r  Hlit«  Hnndr^d  and  HtB«t]r*vla« 
T« — 


The  reason  for  the  use  of  the  odd  terms  in 
leases,  999  years,  or  99  years,  is  given  in  the 
New  York  Journal  of  Commerce,  Lessees 
and  mortgagees  in  possession  of  real  estate 
for  100  or  1,000  years,  demised  the  same  at 
the  annual  rental,  retaining  a  reversion  for 
the  last  year  of  the  original  term. 

The  object  of  this  was  an  unwillingness  on 
the  part  of  the  under  tenant  to  become  bound 
to  the  performance  of  the  covenants  contained 
in  the  original  grant ;  and  also,  the  import- 
ance to  the  lessor  of  a  reversionary  interest ; 
without  which,  under  the  old  English  practice, 
he  could  not  recover  his  rent  by  distress. 

Sometimes  this  reversion  was  only  for  three 
days,  or  even  for  one  day,  but  usually  in  long 
terms  the  last  year  was  retained.  Out  of  this 
came  the  popular  notion  that  the  law  provided 
this  restraint,  and  hence  leases  were  made 
for  99  or  99U  years,  when  there  was  no  reason 
whatever  for  any  such  odd  period  of  time. 

In  England  there  was,  in  special  cases,  a 
restraint  on  corporations  or  ecclesiastical  per- 
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sons,  prohibiting  the  demise^  of  lands  belong- 
ing to  them  to  the  impovenshment  of  their 
successors,  for  a  term  beyond  100  yerrs,  and 
such  leases  were  made  for  99  years.  There 
is  no  such  restriction  in  New  York. 


S^Vi^ttm  (|ou)tt  Sistrut  of  ([(olttmbk 


Mmititl  ^txii%  ^ujirme  ($ourt. 


Trub  W.  Twombly 

V8. 

Ephraim  S.  Randall,  Trustee,  Jambs  L. 
Barbour  and  John  A.  Hamilton,  trading  as 
Barbour  Sc  Hamilton,  and  Henry  Kengla. 

In  SaiTlTT.    No.  6947. 

Wlien  property  U  purchased  by  the  husband  and, 
at  the  same  tinii*,  raortgaiced  by  him  to  secure 
payment  of  the  purchase  money,  such  mortgage 
may  be  executed  by  the  husband  alone,  and  does 
not  require  the  signature  of  liis  wife  to  make  it 
Talid. 

Statement  of  the  Case. 

The  plaintiff,  having  purchased  certain 
goods,  chattels  and  household  effects,  and 
given  his  note  secured  thereon  by  a  deed  of 
trust  for  a  part  of  the  purchase  money,  seeks 
to  avoid  said  deed  on  the  ground  that  his 
(plaintiff's)  wife  did  not  Join  in  the  execution 
thereof  ;  and  that  the  property  so  purchased 
and  mortgaged  was  ezempii  from  attachment, 
levy  and  seixore,  and,  therefore,  that  said  deed 
of  trust  not  having  been  signed  by  the  wife, 
was  invalid  under  Uie  act  of  Congress  of  Feb- 
ruary 5,  1867,  section  797  and  798  B.  S. 

On  final  hearing  in  the  court  below  the  bill 
was  dismissed,  and  complainant  appealed  to 
the  General  Term. 

Thomas  F.  Miller  for  complainant. 
W.  H.  Brown  for  defendants. 

By  the  Court: 

When  property  is  purchased  by  the  hus- 
band, and  at  the  same  time  mortgaged  by  him 
to  secure  payment  of  the purcha$e  money,  such 
mortgage  may  be  executed  by  the  husband 
cdanet  and  does  not  require  the  signature  of 
his  wife  to  make  it  valid.  And  sections  797 
and  798  of  the  Revised  Statutes,  act  of  Con- 
gress of  February  5,  1867,  do  not  exempt 
property  so  purchKsed  from  the  operation  of 
the  lien  created  by  such  mortgage  to  secure 
the  purchase  money,  notwithstanding  that 
such  property  may  not  exceed  in  value  the 
amount  exempted  under  said  act  fh>m  execu- 
tion, Ac. 

The  deed  of  trust  ftrom  Twombly  to  Ran- 
dall, trustee,  is  viilid ;  f^^^  the  cjecree  below  is 
afllrmod. 


No.  187.— October  Term,  1879. 

John  G.  Phillips.  Administrator  de  bonis  non 
of  Robert  G.  Shedd,  deceased.  Appellant. 

V. 

Albert  Ordway. 

AppecU  from  the  Supreme  Court  of  the  District 
of  Columbia, 

Mr.  Chief   Justice  Waite  delivered  the 
opinion  of  the  court. 

This  appeal  presents  the  following  case : 
During  the  summer  of  1871,  Albert  Ordway, 
the  appellee,  was  engaged  in  securing  a  con- 
tract with  the  government  to  furnisli  and  cut 
the  granite  for  the  then  proposed  new  building 
to  be  erected  in  Washington  for  the  use  of 
the  State,  War,  and  Navy  Departments.  His 
bid  for  the  work  was  put  in  on  the  19th  day 
of  June,  and  formally  accepted  about  the  first 
of  August.  He  resided  at  Richmond,  Va., 
and  late  in  July,  1871,  negotiated  with  Robert 
G.  Shedd,  now  deceased,  for  a  loan,  not  ex- 
ceeding fifty  4;housand  dollars,  to  be  used  in 
preparations  for  the  execution  of  the  contract. 
As  security  Shedd  was  to  be  given,  in  some 
appropriate  way,  a  lien  on  the  contract,  and 
he  was  to  be  repaid  in  installments  out  of  the 
profits.  Under  this  arrangement,  loans  were 
made  at  various  times  during  the  summer  and 
fall  of  that  year,  amounting,  in  the  aggregate, 
to  $88,500,  from  moneys  which  Shedd  had  in 
his  hands  as  trustee  for  others. 

By  the  terms  of  the  bid  of  Ordway,  as  ac- 
cepted by  the  supervising  architect,  Ordway 
was  to  furnish  the  granite  from  either  the 
James  river  or  the  Green  &  Westham  quar- 
ries near  Richmond,  as  the  architect  should 
direct.  He  was  to  be  paid  certain  stipulated 
prices  for  the  stone  as  measured  before  cut- 
ting, when  delivered  at  the  site  of  the  build- 
ing. He  was  also  to  furnish  the  labor,  tools, 
and  materials  necessary  to  cut,  dress,  and 
box  the  granite  at  the  quarry  in  such  manner 
as  should  be  required,  and  also  shops  and 
sheds  sufficient  to  accommodate  one  hundred 
granite  cutters,  with  a  proper  proportion  of 
other  mechanics.  For  this  he  was  to  be  paid 
"the  full  cost  of  the  ♦  *  labor,  tools, 
shops,  sheds,  and  materials,  and  also  the  in- 
surance on  the  granite,  increased  by  fifteen 
per  centum  of  the  cost.*'  At  the  time  the  bid 
was  made  and  accepted,  the  erection  of  only 
that  part  of  the  building  intended  for  the  use 
of  the  State  Department,  being  the  south  front, 
had  been  authorized,  but  Ordway  was  to  fur- 
nish and  cut,  on  the  same  terms  and  at  the 
9^0)0  pri^9S}  the  granite  for  the  whole  build* 
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ing,  as  its  construction  shonld  be  provided  for. 
Ordway  had  control  of  the  James  River 
quarry,  but  not  of  the  Green  &  Westham. 
The  supervising  architect  required  that  the 
granite  should  be  taken  from  the  Green  & 
Westham,  which  was  owned  by  Andrews  & 
Green.  This  made  it  necessary  for  Ordway 
to  arrange,  in  some  way,  with  Andrews  & 
Green  for  the  use  of  their  quarry.  The  result 
was,  that  on  the  seventh  of  August,  these 
three  persons  entered  into  a  copartnership 
under  the  name  of  Andrews,  Ordway  &  Green, 
and  Andrews  and  Green  put  into  the  business 
their  quarry,  on  certain  specified  terms,  and 
4  Ordway  all  his  contract  with  the  government 
except  that  part  which  related  to  the  cutting, 
boxipg,  &c.,  for  the  south  front,  which,  as  be- 
tween  himself  and  the  firm,  he  retained  for  his 
own  use.  The  profits  accruing  to  the  firm 
from  the  execution  of  the  contract  were  to  be 
divided  in  the  proportion  of  fourteen  thirty, 
sixths  to  Ordway  and  eleven  thirty  sixths 
to  each  of  the  other  partners.  All  other 
profits  and  losses  were  to  be  shared  equally. 

On  the  16th  of  November,  1871,  the  con- 
tract between  Ordway  and  the  government 
was  executed  in  form  by  Ordway  and  the  su- 
pervising architect.  On  the  25th  of  November, 
Ordway  entered  into  what  was  called  an  i^ree- 
ment  of  copartnership  with  one  Andrew 
Washbume,  "  for  the  purpose  of  cutting,  dres- 
sing, and  boxing  the  stone  to  be  furnished  the 
United  States  under  the  contract  of  Ordway, 
dated  November  16,  1871,  for  the  new  State 
Department,"  but  which  was  in  reality  a 
transfer  of  that  part  of  the  contract  from 
Ordway  to  Washbume.  By  the  terms  of  the 
arrangement  Washbume  was  to  fumish  all 
the  capital,  do  all  the  work,  and  get  all  the 
pay.  The  transfer,  however,  was  expressly 
confined  to  work  for  the  State  Department 
proper ;  that  is  to  say,  the  south  fh)nt  of  the 
building.  This  arrangement  was  assented  to 
and  recognized  by  the  Secretary  of  State  on 
the  12th  of  December. 

Work  was  begun  under  the  contract  of 
Ordway  in  January,  that  being  as  soon  as  the 
necessary  plans  were  fumished.  From  the 
beginning  Washbume  received  the  moneys 
realized  from  the  cutting  and  bo^ng  part  of 
the  contract.  This  yielded  a  large  profit,  but 
the  price  paid  for  the  granite  in  the  rough  was 
less  than  the  cost  of  quarrying  and  delivery 
and  entailed  a  loss  on  Andrews,  Ordway  & 
Green.  The  supervising  architect  required 
that  the  cutting  should  be  done  near  the  place 
of  •  shipment  on  the  river.  This  increased 
somewhat  the  expenses  for  transportation  and 
deprived  the  firm  of  some  incidental  advan- 
tages anticipated  froih  having  the  work  done 


at  the  quarry.  For  tljis  reason  Washbume, 
in  March,  or  about  that  time,  gave  up  to  the 
firm  six-fifteenths  of  the  fifteen  per  cent,  paid 
him  in  addition  to  the  cost  of  cutting,  Ac., 
but  retained  the  rest  until  he  afterwards, 
during  the  latter  part  of  the  spring  or  in  the 
summer,  transferred  all  his  remaining  interest 
in  the  contract  to  Andrews,  one  of  the  firm  of 
Andrews,  Ordway  &  Green.  For  this  he  was 
paid  a  consideration  by  Andrews  individually. 
The  entire  amount  paid  Washbume  and 
Andrews  on  account  of  the  percentile  on  the 
cost  of  cuttting  for  the  south  front  was  about 
ninety-four  thousand  dollars,  and  it  nowhere 
appears  that  Ordway  derived  any  advantage 
from  this  part  of  his  contract  with  the  govern- 
ment except  indirectly  through  the  six  per 
cent,  given  up  to  the  firm  of  Andrews,  Ordway 
&  Green.  The  cutting  for  the  south  front 
was  all  finished  itl  March,  1874,  and  the  profits 
realized  and  paid  over.  The  last  payment  on 
this  account  was  made  in  February  or  March 
of  that  year. 

On  the  29th  of  May,  1872,  Ordway  entered 
into  a  written  agreement  with  Shedd  by  which, 
after  reciting  his  contract  with  the  United 
States  for  furnishing  and  cutting  the  granite 
for  the  State,  Army,  and  Navy  Department 
building,  and  that  he  was  then  **  filling  said 
contract  as  rapidly  as  he  can  under  govern- 
ment supervision,  said  contract  being  filled 
and  performed  with  others,  and  especially  with 
the  firm  of  Andrews,  Ordway  &  Green,  of 
which  he  is  a  member,*'  he  conveyed  to  Shedd 
**  three-eighths  of  the  profits  that  accrue  to  the 
said  Ordway,  either  individually  or  as  a  part- 
ner in  the  firm  of  Andrews,  Ordway  &  Green." 
He  also  in  the  same  agreement  declared  it  to 
be  his  intention  thereby,  "from  the  income 
and  profits  of  said  government  contract,  to 
amply,  fully,  and  finally  secure  said  Shedd,  as 
said  trustee,  from  any  and  all  loss  by  reason 
of  his  said  loan  of  $98,.500.'*  Full  provision 
was  made  for  an  examination  of  accounts  by 
Shedd  and  for  payments  by  Ordway  fkom 
time  to  time  out  of  the  profits  as  they  accrued 
to  him  from  the  contract  as  it  was  fulfilled. 

During  the  commercial  crisis  of  1878  the 
firm  of  Andrews,  Ordway  &  Green  became 
financ^i^Uy  embarrassed,  and  borrowed  a  large 
amount  of  money  from  J.  Condit  Smith.  At 
his  suggestion  the  Westham  Granite  Company 
was  incorporated,  in  March,  1874,  and  all  the 
property  of  the  firm,  including  the  govern- 
ment contract,  transferred  to  that  company. 
Stock  in  the  company  was  given  to  him  for 
his  debt  and  to  the  firm  for  the  estimated 
value  of  its  property  over  what  was  owing  him. 
The  stock  issued  to  the  firm  was  held  for  the 
payment  of  outstanding  debts  and  then  for 
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distribution  among  the  partners  in  proportion 
to  their  respective  interests.  The  amount  to 
which  Ordway  was  entitled  has  never  yet  been 
ascertained.  According  to  the  evidence  that 
matter  is  still  in  the  hands  of  a  referee,  mu- 
tually chosen  by  the  parties,  for  adjustment. 

On  the  26th  of  July,  1874,  Ordway  was 
directed  by  the  supervising  architect  to  fur- 
nish and  cut  nnder  his  contract  the  granite 
required  for  tb^  east  wing  of  the  building,  an 
appropriation  having  been  made  by  Congress 
for  that  purpose  on  the  23d  of  June  previous. 
The  Granite  Company,  as  the  successor  of^ 
Andrews,  Ordway  &  Green,  immediately  en- 
tered on  the  performance  of  this  work. 

On  the  4th  of  January,  1875,  Shedd,  then 
in  life,  not  having  been  paid  anything  by 
Ordway,  commenced  this  suit  for  an  account 
of  the  profits  that  had  already  been  realized 
by  Ordway  from  the  contract  and  for  the  ap- 
pointment of  a  receiver  to  collect  such  moneys 
as  should  thereafter  belong  to  him,  Shedd,  un- 
der his  agreement.  Upon  the  filing  of  the  bill 
Ordway  was  enjoined  f^om  making  any  further 
collections  from  the  department.  Various 
modifications  of  this  injunction  were  made 
fh>m  time  to  time,  and  on  the  7th  of  Jnly, 
1875,  Ordway  was  permitted  to  collect  all  but 
"  three^ighths  of  the  fifteen  per  cent,  on  the 
expenditures  for  labor,  dec.,  under  the  catting 
part  of  the  contract,  and  a  receiver  was  ap- 
pointed to  collect  and  hold  this  three^ighth^ 
to  await  the  result  of  the  suit. 

After  answer  and  replication,  proof  was 
taken  which  established  the  foregoing  facts. 
On  the  24th  of  November,  1875,  a  decree,  was 
entered  at  special  term  declaring  the  right  of 
Shedd  to  the  moneys  then  in  the  hands  of  the 
receiver,  and  to  three-eighths  of  the  fifteen 
per  cent,  payable  in  the  future  prepress  of  the 
work  under  the  part  of  the  contract  which  re- 
lated to  the  cutting,  nntil  his  debt  was  fully 
paid.  The  receiver  was  continued  for  the 
purpose  of  making  future  collections  as  the 
money  fh>m  time  to  time  fell  due.  From  this 
•decree  an  appeal  was  taken  to  the  general 
term.  On  the  18th  of  December,  1876,  the 
death  of  Shedd  was  suggested  on  the  -record, 
and  Goddard,  the  original  appellant,  his  ad- 
ministrator, made  complainant  in  his  stead. 
On  the  same  day  a  decree  was  entered  affirm- 
ing that  made  at  the  special  term.  Included 
in  the  same  entry  was  an' order  of  the  court 
allowing  an  appeal  to  this  court  on  the  prayer 
of  Ordway.  No  bond  was  ever  executed,  and 
nothing  further  was  done  under  this  allowance. 
On  the  22d  of  December,  and  daring  the  term, 
a  notice  was  served  on  Goddard  by  Ordway 
to  the  effect  that  he  wo  aid  '*  move  that  the 
order  affirming  the  decree    *    ^    be  set  aside, 


and  the  case  re-argued,  on  the  ground  that  a 
motion  for  re-argument  heretofore  made  in 
open  court  had  never  been  brought  up  in  con- 
sultation, or  determined  by  the  court,  at  the 
time  of  making  said  order  of  affirmance,  and 
that  said  order  of  affirmance  ought  not  to  have 
been  made  in  the  premises,  but  was  irregularly 
and  inconsiderately  pronounced  and  entered." 
On  the  30th  of  December  an  entry  was  made 
on  the  minutes  of  the  court,  to  the  eflTect  that 
the  appeal  which  had  been  allowed  was  with- 
drawn by  Ordway.  On  the  same  day  the  fol- 
lowing entry  appears  on  the  journal  of  the 
court: 

'*  And  now  comes  the  defendant  and  by  his 
counsel,  R.  T.  Merrick,  moves  the  court  to 
vacate  the  judgment  of  affirmance  heretofore 
made  in  the  above-entitled  cause,  and  for  leave 
to  argue  the  same  before  a  full  bench ;  and  as- 
signs as  reason  therefor,  in  addition  to  reasons 
heretofore  filed,  that  said  cause  was  heard  be- 
fore only  three  of  the  justices,  and  that  the 
judgment  was  rendered  by  only  two  of  the 
justices,  with  whom  the  third  did  not  concur." 

After  this  entry  was  made,  and  before  the 
motion  was  heard  or  disposed  of,  the  court 
adjourned  for  the  term.  On  the  6th  of  Janu- 
ary, 1877,  which  was  at  the  next  term  of/;he 
court,  it  was  ordered  that  the  cause  be  re- 
argued and  placed  on  the  calendar  of  that 
term.  Groddard  afterwards  moved  to  vacate 
this  order,  because  at  the  time  it  was  made 
the  court  bad  no  jurisdiction  of  the  suit  or  of 
the  parties;  and  also  because  the  rules  of 
court  were  not  complied  with  in  respect  to  the 
form  of  the  motion  and  the  time  of  filing.  On 
the  19th  of  February  thief  motion  was  over- 
ruled, and  on  the  28th  of  March,  the  cause 
having  been  re-ai^ued,  the  decree  of  the  special 
term  was  reversed,  the  bill  dismissed,  and  an 
order  made  on  the  receiver  to  pay  over  the 
moneys  in  his  hands,  $24,931.72,  to  the  de- 
fendant, Ordway,  after  deducting  the  receiver's 
commissions.  From  that  decree  Goddard,  as 
administrator,  appealed. 

The  first  question  presented  for  our  con- 
sideration on  the  argument  was  as  to  the  juris- 
diction of  the  court  below  at  its  general  term 
in  March,  1877,  to  set  aside  the  ocder  of  affirm- 
ance made  at  the  previous  term,  and  give  a 
new  decree  dismissing  the  bill,  the  motion  to 
vacate  the  order  and  for  leave  to  re-argue  the 
cause  not  having  been  filed  until  after  the  af- 
firmance had  actually  been  entered  and  after 
an  appeal  to  this  court  allowed.  The  objec- 
tions urged  to  the  Jurisdiction  were :  1,  that 
a  court  cannot  reverse  or  annul  its  final  de- 
crees or  judgments  for  errors  of  fact  or  law 
after  the  term  at  which  they  were  rendered ; 
2,  that  the  motion  was  not  either  in  form  or 
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substance  such  as  is' required  by  equity  rule 
88  of  that  court  for  a  petition  for  reliearing ; 
and,  d,  that  the  appeal  to  this  court  allowed 
by  the  court  below  on  the  18th  of  December, 
1876,  took  from  that  court  the  power  to  pro- 
ceed further  with  the  cause,  or  to  entertain  a 
motion  to  vacate  the  decree  appealed  from. 

So  far  as  the  first  objection  is  concerned,  it 
is  sufficient  to  say  that  the  motion  to  vacate 
the  order  of  affirmance  and  grant  a  re-argu- 
ment was  made  to  and  recognized  by  the  court 
at  the  same  term  the  order  was  entered,  and 
before  a  final  adjournment.  This  is  evident 
fi*om  the  fact  that  the  motion  was  entered  on 
the  minutes  of  the  doings  of  the  court  for  the 
term.  A  paper  may  be  filed  in  the  proper  of- 
fice and  yet  not  brought  to  the  attention  of 
the  court  while  sitting  in  judgment,  but  when 
what  it  calls  for  appears  on  the  minutes  of 
actual  proceedings,  it  must  be  presumed  that 
the  court,  in  some  form,  gave  it  judicial  at- 
tention, and  that  it  was  presented  in  some 
regular  way.  In  the  supreme  court  of  the  Dis- 
trict, as  we  are  advised,  if  any  matter  in  hand 
is  not  disposed  of  at  one  term,  it  is  deemed 
to  have  been  continued  to  the  next.  What- 
ever parties  are  bound  to  take  notice  of  at 
one  term  they  must  follow  to  the  next  if  they 
are  not,  in  some  appropriate  form,  dismissed 
from  further  attendance.  In  this  case  the 
motion  to  allow  a  re-argument  went  over  as 
unfinished  business,  and  carried  the  parties 
with  it.  The  proceeding  was  in  all  material 
respects  like  a  motion  for  a  new  trial  filed  in 
time  at  one  term  and  not  disposed  of  until  the 
next.  Under  such  circumstances,  a  judg- 
ment or  decree,  although  entered  in  form,  does 
not  discharge  the  parties  from  their  attendance 
in  the  cause.  They  must  remain  until  all 
questions  as  to  the  finality  of  w^at  has  been 
done  are  settled.  The  motion,  when  enter- 
tained, prolongs  the  suit,  and  keeps  the  parties 
in  court  until  it  is  passed  upon  and  disposed 
of  in  the  regular  course  of  proceeding. 

The  second  objection  is,  as  we  think,  equal 
ly  untenable.  The  motion,  as  made,  was 
nothing  more  than  an  application  to  the  court 
to  vacate  a  decree  which  had  been  entered  at 
a  former  day  in  the  term,  improvidently  and 
without  sufficient  consideration.  It  was  ad- 
dressed entirely  to  the  discretion  of  the  court, 
and  depended  on  facts  within  the  knowledge 
of  the  justices.  It  was  in  no  just  sense  a 
petition  for  refiearing,  and  even  if  it  had  been, 
we  should  not  be  inclined  to  reverse  a  decree 
because  of  what  was,  under  the  circumstances, 
an  immaterial  departure  from  technical  rules. 
— (Allis  V.  Ins.  Co.,  97  U.  S.,  146 ;  Rice  v. 
Edwards,  not  reported.)  The  grounds  of  the 
application  were  sufficiently  atated,  and  a 


verification  under  oath  might  well  have  been 
omitted,  since  the  records  of  the  court  showed 
everything  that  was  claimed.  In  reality  the 
whole  matter  resolved  itself  into  the  simple 
question  of  who  should  appeal  to  this  court. 
Ordway  would  have  appealed  if  the  original 
decree  had  stood,  and  Goddard  (ias  done  so 
since  it  was  set  aside. 

The  allowance  of  the  appeal  to  Ordway  was 
a  judicial  act  of  the  court  in  term  time.  The 
order  was  entered  on  the  minutes  as  part  of 
what  was  done  io  the  cause  by  the  court  while 
in  session.  In  ex  parte  Lange,  18  Wall.,  167, 
we  said  that  **  the  general  power  of  the  court 
over  its  own  judgments,  orders  and  decrees, 
in  both  civil  and  criminal  cases,  during  the  ex- 
istence of  the  term  at  which  they  are  first  made, 
is  undeniable."— (Bassett  v.  U.S.,  9  Wall.,  58 ; 
Doss  V.  Tyack,  14  How.,  3  Id.)  As  part  of  the 
''roll  of  that  term  "  they  are  deemed  to  be  "  in 
the  breast  of  the  court  during  the  whole  term." 
(Bac.  Abr.,  tit.,  Amendment  and  Jeofail,  A.) 
Under  this  rule,  we  think  it  clear  that  the  coort 
had  the  power  during  the  term,  at  the  request  of 
Ordway,  to  set  aside  the  order  of.  allowance 
and  thus  vacate  the  appeal  which  had  been 
granted  in  his  favor.  This  was  done  before 
any  adverse  rights  had  intervened.  We  are 
unable  to  see  how  the  allowance  of  an  appeal 
differs  in  this  respect  from  any  other  judicial 
order  made  in  the  cause.  If  the  one  is  sub- 
ject U>  revoQation  or  amendment  while  the 
term  continues,  so,  as  it  seems  tons,  must  be 
the  other. 

There  is  nothing  in  this  which  interferes 
with  the  rule  that  where  an  appeal  is  allowed 
all  jurisdiction  of  the  suit  appealed  is  trans- 
ferred to  this  court.  Here  the  question  is 
whether  an  appeal  was  in  legal  effect  allowed. 
It  is  true  an  order  of  allowance  was  granted 
and  entered  on  the  minutes  of  the  court.  S6 
long  as  this  order  continued  in  operation,  it 
bound  the  parties,  but  as  it  remained  subject 
to  the  judicial  power  of  the  court  during  the 
term  at  which  it  was  entered,  its  revocation 
vacated  what  had  been  done  and  left  the  de-^ 
cree  standing  with  no  appeal  allowed. — (Ex* 
parte  Roberts,  15  Wall.,  d85.)  Neither  one 
of  the  parties  was  finally  discharged  fh>m  the 
court  until  the  term  ended,  and  each  was 
bound  to  take  notice  of  whatever  was  done 
affecting  his  interests  in  the  suit  until  a  final 
adjournment  actually  took  place. 

Under  these  circumstances,  we  think  the 
case  is  now  here  on  its  merits.  The  last  de- 
cree at  the  general  term  was  the  final  decree 
in  the  cause  and.  the  appeal  which  has  been 
taken  from  that  decree  opens  the  whole  case 
for  our  consideration. 

Upon  the  merits  the  decree  below  was  right. 
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Whatever  may  have  been  the  original  under- 
standing with  Shedd  as  to  the  security  he  was 
to  have,  it  is  clear  that  in  the  end  he  got  only 
three-eighths  of  the  profits  that, accrued  to 
Ordway  from  bis  government  contract,  either 
individually  or  as  a  partner  in  the  firm  of 
Andrews,  Ordway  &  Green.  All  previous  ar- 
rangements were  merged  in  that  finally  re- 
duced to  writing.  If  the  fund  in  court,  there- 
fore, does  not  in  legal  effect  belong  to  Ord- 
way, that  is  to  say,  does  not  represent  his 
share  of  the  profits  growing  out  of  the  con- 
tract, it  cannot  be  given  to  the  representative 
of  Shedd. 

The  testimony  shows  conclusively  that 
down  to  the  time  the  decree  below  was  ren- 
dered, neither  Andrews,  Ordway  &  Green, 
nor  the  Westham  Granite  Company,  had  re- 
alized any  profits  that  were  properly  divisible 
to  Ordway.  Confessedly  the  partnership  had 
made  nothing  and  was  largely  in  debt  when 
the  Granite  Company  was  formed  and  took 
an  assignment  of  the  contract  from  the  firm. 
If  the  company  had  in  fact  made  anything, 
the  individual  partners  in  the  old  firm  h^ 
not,  because  the  outstanding  debts  of  the  firm 
were  to  be  paid  before  they  could  claim  any 
distribution  among  themselves.  The  divi- 
dends on  the  stock  held  for  the  firm  were 
liable  to  the  payment  of  the  debts  before  the 
partners  individually  were  entitled  to  any- 
thing. 

All  the  profits  on  the  cutting  for  the  south 
front  went  to  Washburne  and  his  assignee, 
and  never  belonged  to  Ordway.  Upon  this 
question  the  evidence  leaves  no  doubt.  But 
whether  that  be  so  or  not,  nothing  growing 
out  of  that  part  of  the  contract  ever  came  in- 
to the  hands  of  the  receiver.  That  work  was 
completed  and  the  profits  all  received  and 
paid  over  nearly  a  year  before  this  suit  com- 
menced. 

As  Ordway  reserved  from  his  transfer  to 
Andrews,  Ordway  &  Green  only  that  part  of 
the  contract  for  cutting  which  had  reference 
to  the  south  front,  it  follows  that  the  cutting 
for  the  east  wing  passed  with  the  rest  of  the 
contract  to  the  firm  and  its  successor,  the 
Granite  Company.  The  percentage  payable 
on  that  part'Of  the  work  all  belonged  to  that 
company,  and  neither  Ordway  nor  Shedd's 
representative  could  claim  any  part  of  it  in- 
dividaally  until  it  was  due  to  Ordway  as 
profits  to  be  divided.  The  money  collected 
by  the  receiver  was  three-eighths  of  this  per- 
centage. As  the  contract  for  the  work  stood 
in  the  name  of  Ordway  at  the  department,  he 
alone  was  recognized  by  the  government  when 
payments  were  made,  but  in  making  the  col- 
toc^OQS  he  ftoted  as  the  agent  of  the  Granite. 


Company  and  was  bound  to  pay  over  at  once 
to  the  proper  representative  of  the  company 
everything  that  came  into  his  hands  in  this 
way.  The  receiver's  title  is  no  better  than 
his  would  have  been  if  the  money  had  got  into 
his  hands.  It  follows  that  upon  the  case  as 
it  stands  no  decree  can  be  rendered  in  favor 
of  the  present  complainant  for  the  money  now 
in  court. 

Although  Ordway  is  the  only  defendant  in 
the  suit,  the  controversy  is  about  the  fund  in 
court.  As  be  was  the  agent  of  the  Granite 
Company  authorized  to  make  the  collections 
from  the  government  he  may  defend  the  title 
of  his  principal.  The  suit  is  in  effect  the 
same  as  it  would  be  if  the  money  were  now 
in  his  hands  and  the  representative  of  Shedd 
was  seeking  to  prevent  his  paying  it  over  to 
the  company.  In  such  a  case  it  is  clear  he 
could  show  that  he  was  but  a  trustee,  and  so, 
we  think,  he  can  in  this.  If,  when  our  man- 
date goes  down,  the  court  below  shall  deem 
it  necessary,  in  order  to  insure  the  payment 
of  the  money  in  the  hands  of  the  receiver  to 
the  Granite  Company  or  its  proper  represen- 
tative, that  some  special  order  be  made  in 
that  behalf,  that  couFt  is  hereby  authorized  to 
take  such  action  therein  as  shall  seem  to  be 
necessary.  It  is  clear  from  the  evidence  that 
the  fund  does  not  belong  to  Ordway  and  that 
its  payment  to  the  Granite  Company  or  its 
successors  or  assigns  should  in  some  form  be 
secured. 

Decree  affirmed 


Syllabi  of  Gases  aod  Gompilatioii  of  Aitborities 
Cited. 

Trenpass:  Division  Wall;  Deeds;    Evidence 
of  Trade ;  Monument ;  Ruling, 

Action  of  tort  to  recover  damages  for  the 
wrongful  interference  by  the  defendant  with 
that  portion  of  the  division  wall  of  adjoining 
houses  belonging  to  the  plaintiff  and  defend- 
ant, which  the  plaintiff  claims  to  own  in  sev- 
eralty. 

Abstract  of  Opinion. 

Lord,  J. :  The  plaintiff's  right  to  recover 
depends  upon  his  ownership  in  severalty  of 
half  the  division  wall  between  the  two  houses.; 
but  the  precise  question  arising  upon  this  re- 
port is,  whether  there  was  evidence  to  submit 
to  the  jury  tending  to  prove  such  ownership, 
and  we  have  no  doubt  that  there  was  such 
evidence.  There  is,  perhaps,  no  rule  of  con- 
struction more  familiar  than  the  rule  that,  in 
an  instrument  of  conveyance  of  land,  if  there 
be  any  discrepancy  between  distances  and 
monuments  mentioned  in  the  deed,  the  monu- 
ment must  be  regarded  as  controlling  uid  the . 
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distanee  must  yield.  The  conveyance  to 
Blancbard,  ander  which  the  plaintiff  claims, 
was  the  first  conveyance  by  the  city  of  either 
of  the  two  lots  in  question  ;  and  the  question 
is«  what  lot  of  land  did  that  deed  convey. 
.  For  if  that  can  be  made  certain,  the  deed 
being  first  in  time  will  be  first  in  right.  There 
can  be  no  valid  construction  of  that  deed  ex- 
cept such  as  gives  to  Blanchard  a  lot  of  land 
twenty-one  feet  in  width,  the  front  line  of 
which  upon  Rutland  street  is  covered  through 
its  entire  length  with  such  a  building  as  is 
described,  and  which  would  seem  to  be  a  sub- 
stantial monument.  We  have  Blanchard  the 
common  owner  of  two  adjoining  estates,  each 
with  a  dwelling-house  upon  it  covering  the 
entire  front  land  of  its  respective  lot.  Under 
such  circumstances,  the  conveyance  of  the 
house  and  lot,  or  the  lot  and  house  thereon, 
without  any  more  particular  description,  would 
convey  these  lots  respectively  as  they  were 
received  from  the  city ;  and  when  the  general 
purpose  of  a  deed  was  to  convey  either  of  the 
houses  specifically,  it  would  require  very 
cogent  language  to  induce  us  to  hold  the  di- 
viding line  between  the  two  estates  to  be  other 
than  that  which  was  established  by  the  build- 
ing of  the  houses,  by  the  giving  and  accept- 
ing of  the  deeds,  the  practical  establishment  of 
the  line  by  all  parties  interested.  Upon  look- 
ing at  the  deeds,  however,  we  find  nothing  to 
indicate  any  purpose  of  Blanchard  or  of  any 
grantee  in  either  line  of  title  to  change  the 
original  limits  of  the  respective  lots,  but,  on 
the  other  hand,  all  the  conveyances  have  care- 
fully preserved  the  original  descriptions  of  the 
estates;  and  the  respective  occupations  must 
be  deemed  to  have  been  in  accordance  with 
the  repective  titles.  It  is  clear  that  the  de- 
fendant has  no  title  to  that  part  of  the  wall 
which  the  plaintiff  claims  that  he  has  inter- 
fered with.  There  was  evidence  which,  if  not 
conclusive,  was  certainly  competent  for  the 
jury  to  consider  in  determining  whether  the 
plaintiff  had  established  his  right  in  severalty 
to  that  half  of  the  division  wall  which  adjoined 
his  house.  [Sanborn  v.  Rice,  S.  C.  Mass., 
April,  1880.] 


A  man's  goods  may  be  out  of  his  posses- 
sion, and  in  that  of  another,  three  several 
ways :  1st.  By  some  act  of  his  own,  and  with 
his  own  consent,  as  where  goods  are  bailed ; 
2d.  Without  his  own  consent,  and  by  acci- 
dent, as  where  goods  are  lost  by  the  owner, 
and  are  found  by  another ;  dd.  They  come  to 
the  hands  of  another,  not  only  without,  but 
i^ainst  the  consent  of  the  owners,  as  where 
they  are  forcibly  taken  away. 


BrOTES  OF  BECEBrr  AECMIOMS 

Corporations;  Dissolution. — In  an  action 
by  stockholders  to  dissolve  a  corporation  and 
to  set  aside  a  judgment  of  forfeiture  and  the 
mortgage  held  by  the  trustees,  as  ultra  vires 
and  void,  the  complaint  alleged  that  the  con- 
sent  of  stockholders,  required  by  statute,  was 
not  filed.  This  was  denied  by  the  answer. 
There  was  no  evidence  and  no  finding  on  that 
point,  ^eld,  That  it  must  be  presumed  that 
the  assent  required  was  filed ;  that  the  judg- 
ment of  foreclosure,  unless  impeached,  was 
conclusive  against  the  corporation  and  all  its 
stockholders  as  to  the  validity  of  the  mortgage. 

A  corporation  may  be  dissolved  by  forfeit- 
ure, but  such  forfeiture,  in  the  absence  of  a 
special  provision  by  statute,  can  only  be  en- 
forced by  the  sovereign,  in  a  proceeding  in- 
stituted in  its  behalf. 

A  portion  of  the  stockholders  of  a  manu- 
facturing corporation  cannot  surrender  the 
franchises  of  the  corporation  and  work  its 
dissolution. 

A  corporation  docs  not  commit  an  aci  of 
bankruptcy  or  insolvency  by  allowing  its  de- 
mand notes  to  remain  outstanding  and  unpaid 
until  payment  has  been  demanded. 

The  fact  that  the  property  of  the  corporation 
has  been  leased  gives  the  stockholders  no 
standing  to  ask  for  a  dissolution,  whether  the 
lease  is  lawful  or  not. 

Where  plaintiffs  do  not  show  themselves 
entitled  to  have  a  dissolution  of  the  corpora- 
tion, a  receiver  will  not  be  appointed.  [Den- 
ike  et  al.  V.  The  N.  Y.  &  R.  Lime  &  Cement 
Co.  et  al.  N.  Y.  Court  of  Appeals.] 

Liberty  Poles:  Not  a  nuisance  per  se ;  the 
erection  of  them  the  exercise  of  a  lawful 
license  iiicideiit  to  citizenship;  the  right  to 
obstruct  public  streets  considered. 

Any  unreasonable  obstruction  of  a  highway 
is  a  public  nuisance  for  which  an  indictment 
will  lie.  It  is  not,  however,  every  obstruction 
in  a  highway  that  constitutes  a  nuisance  per 
se.  When  it  is  not,  and  whether  a  particular 
use  is  an  unreasonable  use  and  a  nuisance,  is 
a  question  of  fact  to  be  submitted  to  a  jury. 

The  right  to  partially  obstruct  a  street  does 
not  appear  to  be  limited  to  a  ease  of  strict 
necessity;  it  may  be  extended  to  purposes 
of  convenience  or  ornament  provided  it  does 
not  unreasonably  interfere  with  public  traveL 

The  erection  of  "  liberty  poles  "  is  a  custom 
sanctioned  by  a  hundred  years  and  interwoven 
with  the  traditions,  memories  and  conceded 
rights  of  a  free  people,  and  unless  forbidden  by 
the  authorities,  has  been  considered  the  ex- 
ercise of  a  lawful  license  incident  to  citizenship. 

As  a  general  rule  one  is  answerable  in 
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damages  for  the  consequences  of  his  faults  only 
80  far  as  they  are  natural  and  proximate,  and 
may  therefore  have  been  foreseen  by  ordinary 
forecast,  and  not  for  those  arising  from  a  con- 
junction of  his  own  faults  with  circumstances 
of  an  extraordinary  nature.  [City  of  Alle- 
gheny V.  George  Zihimcrman.    Sup.  Ct.  Pa.] 

Principal  and  agent :  conversion, — H.,  with- 
out any  authority,  purchased  certain  goods 
from  A.,  C.  &  Co.  for  his  own  use,  on  the 
credit  and  account  of  O.,  who  paid  the  bill 
therefor  when  rendered.  Held^  That  O.  rati- 
fied the  transaction,  and  H.,  having  converted 
the  goods  to  his  own  use,  the  transaction 
amounted  to  a  sale  of  such  goods  by  O.  to  H., 
for  when  O.  paid  A.,  C.  &  Co.  for  the  goods, 
he  paid  his  own  debt,  and  not  that  of  H. 

When  an  agent  has  honestly  or  dishonestly 
appropriated  the  goods  of  his  principal,  with- 
out his  consent,  the  law  implies  a  promise  by 
the  agent  to  pay  his  principal  for  the  same. 
[Odell  V.    McCue.  N.  Y.  S.  Ct.  Gen.  Term. 

Credibility  of  witness ;  Cross-examination, 
The  defendant  has  a  right,  on  the  cross-ex- 
arainatifm  of  the  plaintiff,  to  show  that  the 
plaintiff  had  been  guilty  of  fraud,  although  in 
a  case  independent  of  the  one  before  the  court. 

But  the  exclusion  of  an  offer  on  the  part  of 
the  defendant  to  show  on  the  cross-examina- 
tion of  the  plaintiff  that  he  had  conveyed  his 
property  in  fraud  of  his  creditors,  and  that 
the  conveyance  had  been  set  aside  as  fraudu- 
lent, is  within  the  discretion  of  the  court  at 
trial,  and  cannot  be  reviewed  on  appeal. 

A  plaintiff  will  not  be  allowed  to  testify',  if 
objected  to,  that  what  he  swore  to  on  another 
trial  was  true.  [Francis  McNamara  v.  Jacob 
B.TalImau.   N.  Y.  Common  Pleas  Gen.  Term.] 


Partition.    Pariies. 

One  B.  by  his  will  bequeathed  his  property 
to  his  five  children  and  authorized  F.,  one  of 
his  sons,  to  carry  on  the  hotel  business  on  the 
property  for  five  years.  The  will  empowered 
the  executors  to  sell  and  convert  into  money 
all  the  real  and  personal  property,  including 
the  hotel  property  after  F.  ceased  to  occupy 
it.  F.  (lied  before  testator.  The  executors 
never  took  any  action  to  sell  the  property, 
and  it  was  used  and  regarded  by  the  heirs  as 
real  estate.  Plaintiff  purchased  the  interests 
of  three  of  the  heirs,  and  defendant  held  the 
other  fourth  as  legatee,  fn  an  action  for  par- 
tition, Held,  that  the  executors  took  no  estate 
in  the  lands  as  trustees,  but  merely  a  power 
in  trust  to  be  executed  for  the  purpose  of  dis- 
tribution, which  wa^  likely  to  be  defeated  by 
a  rcconversron  of -the  property  into  real  estate  ; 
that  for  such  a  purpose  a  slight  expression  of 


intention  will  be  considered  sufficient  to  de- 
monstrate an  election  on  the  part  of  those 
absolutely  entitled ;  that  the  owners  having 
assented  to  the  reconversion  by  exercising 
acts  of  ownership,  the  purpose  of  the  power 
became  unattainable,  and  the  power  to  sell 
extinguished,  and  plaintiff  and  defendant  be- 
came owners  as  tenants  in  common,  and  that 
the  executor  was  not  a  necessary  party. 

In  an  action  of  partition,  it  was  ordered 
that  the  furniture  of  the  hotel  situated  upon 
the  real  estate  in  question  should  be  sold  in 
one  parcel  with  the  real  estate.  It  appeared 
that  it  could  be  disposed  of  to  better  advantage 
in  that  way.     Held^  no  error. 

Affirming  S.  C,  7  W.  Dig.,  318.— [Prentice 
et  al.,  respts.,  v.  Janssen  et  al.,  applts.  De- 
cided Jan.  13, 1880.     N.  Y.  Court  of  Appeals] 


Subscription  Made  on  Sunday,  Validity 
OF. — ^The  Supreme  Court  of  Michigan  in  the 
recent  case  of  Allen  v.  Duffy,  4  Northwestern 
Reporter,  Jl  have  passed  upon  some  interest- 
ing questions  in  regard  to  the  validity  of 
church  subscriptions.  They  hold  that  mutal 
subscriptions  may  be  supported  even  if  no 
payee  ie  named,  provided  the  object  is  certain 
and  deffnated,  and  that  the  mutual  promis  of 
the  subscribers  are  all  the  considerations  re- 
quired. The  language  of  the  case  of  Pratt  v» 
Trustees,  decided  by  the  Supreme  Court  of 
this  State  on  February  4th,  reported  on  page 
770,  of  this  volume,  would  seem  to  be  in  con- 
flict with  this  view,  though  in  that  case  there 
was  a  subscription  of  only  one  person,  so  that 
the  precise  question  does  not  arise.  In  the 
case  of  Baptist  Educatioual  Society  v.  Carter, 
72  III.,  247,  it  is  held,  that  where  a  subscrip- 
tion is  made  to  an  educational  society,  uppn. 
condition  that  a  certain  amount  shall  be  raised 
in  cash  or  notes,  the  labor  ane  expeuse  neces- 
sary to  obtain  the  amount,  if  it  is  obtained, 
is  a  good  consideration  for  the  subscription/ 

The  principal  point  in  the  case  was  said  to 
be  whether  the  subscription  was  not  void,  be- 
cause shown  to  have  been  made  on  Sunday, 
The  statute  provided  that  no  person  shall  do 
any  manner  of  labor,  business  or  work,  except 
only  works  of  necessity  and  charity,  and  the 
court  hold  that  the  collection  of  money  for 
the  purchase  of  a  house  of  worship  or  the 
support  of  worship  comes  withih  the  exemp- 
tion of  the  statute.  The  court  cite  the  case 
of  Catlett  V.  Trustees,  62  Ind.,  365,  where  the 
Supreme  Court  of  Indiana  assumed  that  the 
subscription  was  illegal,  and  say  that  the  ques- 
tion was  upon  the  ratification  of  subscription, 
and  that  the  question  of  legality  was  not  con- 
tested, and  say  that  a  point  assumed  without 
consideration  is  not  decided. —  Weekly  Jurist, 
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A  correspondent  writes : 

The  recent  decision  of  an  Enjsrlish  court  in 
the  notorious  Tichborne  case  has  reopened  a 
discussion  respecting  the  decision  of  our  cour^ 
of  appeals  in  The  People  v.  Liscombe  (60  N. 
Y.,  559).  It  is  not  easily  perceived  that  such 
a  discussion  tending  to  shake,  confidence  in 
our  own  judiciary  can  be  of  benefit.  Our 
courts  seek  for  and  declare  the  law  of  this 
State  and  not  the  law  of  other  independent 
jurisdictions.  In  the  Tweed  case  our  court 
of  appeals  have  held — 

1.  That  they  could,  upon  habeas  corpus, 
look  into  a  record  and  determine  whether  the 
judgment  of  the  court  below  was  within  or 
without  its  jurisdiction.  This  was  a  point 
upon  which  most  stress  was  laid  in  opposition 
to  Mr.  Tweed's  application.  It  was  insisted 
that  a  review  of  the  judgment  could  only  be 
had  by  writ  of  error  and  not  by  habeas  cor- 
pus. Our  court  of  last  resort  put  aside  this 
objection  as  unwaiTanted  and  as  against  the 
statutory  effect  of  the  writ  of  habeas.  This 
point  did  not  arise  in  the  late  review  of  the 
Ticliborne  case,  which  came  before  the  English 
court  on  a  writ  of  error,  having  the  allocatur 
of  the  Attorney  General  of  England. 

2.  That  a  court  of  criminal  jurisdiction  can 
only  render  a  single  judgment  on  any  one  in- 
dictment, no  matter  how  many  counts  it  may 
contain. 

In  making  this  decision  the  court  of  appeals 
expressly  declare  that  the  law  of  this  State  on 
this  subject  is  governed  only  by  the  common 
law  as  it  existed  in  England  in  1775,  and 
adopted  by  us.  That  there  has  been  no 
statute  of  the  State  extending  tliis  power  of 
the  court,  and  that  in  England  perhaps  their 
modern  statutes  had  changed  tlieir  law ;  but 
that  no  change  had  been  effected  in  this  State. 
No  one  can  read  the  opinions  of  Judge  Allen 
and  Rapallo  without  becoming  convinced  that 
in  this  matter  they  demonstrate  the  correctness 
of  their  judgment.  Any  pleader  accustomed 
to  common  law  pleading  will  agree  with  them. 
A  judgment  record  in  a  civil  or  criminal  pro- 
ceeding concludes  with  the  ideu7n  considera- 
turn  M  or  final  judgment  of  the  court.  Sup- 
posing now  that  the  Tweed  record  should 
have  concluded  as  follows :  "Therefore  it  is 
considered  that  for  the  misdemeanors  afore- 
said by  the  jury  aforesaid  found,  and  whereof 
the  .said  defendant  is  convicted,  the  said 
Tweed  is  adjudged  to  be  imprisoned  at  hard 
labor,  &e.,  for  the  term  of  fifty-five  years,  and 
that  he  pay  fines  to  the  amount  in  the  whole 
of  $13,750.  and  stand  committed  until  such 
fines  be  paid,  according  to  the  statute  in  such 
case  made  and  provided  "—can  there   b^  a 


!  doubt  that  this  sentence  would  have  been  ex- 
trajudicial and  without  legal  warrant  ?  Could 
any  lawyer  find  a  statute  to  justify  such  a 
judgment  ?  And  if  it  could  not  be  done  as  a 
whole,  could  it  be  done  by  any  change  of  ver- 
biage in  detail  ?  The  court  of  appeals  found 
that  by  statute  the  judgment  to  be  given  up- 
on this  record  could  not  exceed  an  imprison- 
ment of  one  year  or  a  fine  of  $250,  or  both. 
Let  us  suppose  that  in  a  civil  action,  in  the 
the  marine  court  of  this  city;  in  which  various 
causes  of  action  can  properly  be  joined,  the 
jury  should  find  a  verdict  asses'^ing  the  plain- 
tiff's damages  at  $2,000  upon  each  cause  of 
action,  could  the  plaintiff  in  his  record  recover 
an  aggregate  amount  exceeding  $2,000,  and 
issue  an  execution  upon  each  cause  of  action? 
or,  would  he  not  be  compelled  to  accept  one 
single  judgment  of  $2,000  and  remit  the  resi- 
due ?  Would  a  judgment  in  excess  of  the 
amount  allowed  by  law  to  the  jurisdiction  of 
the  court  be  valid.  The  cases  are  analogous, 
and  there  can  be  but  one  answer  to  both. 

A  close  examination  of  the  source  of  ren- 
dering a  single  judgment  in  a  criminal  case 
will  be  found  in  this :  That  by  the  common 
law  of  England  every  offense  above  petit  lar- 
ceny was  a  felony  subject  to  capital  sentence. 
Even  a  Jeffreys  could  not  claim  to  have  the 
power  of  cumulative  sentences  on  the  same 
record.  **  sus.  per  col. "  could  npt  be  repeated. 
The  modifications  of  the  punishment  of  a 
common  law  felony  are  mere  substitutes  for 
the  penalty  of  hanging,  but  the  power  of  the 
court  to  render  more  than  one  judgment  has 
not  been  added  to  the  jurisdiction  of  the 
judges.  The  punishment  of  misdemeanor  has 
also  been  settled  by  statute,  but  there  has  not 
been  any  addition  or  alteration  of  the  common 
law  mode  of  rendering  judgment  in  a  criminal 
case. — The  Daily  {N,  Y.)  Register, 


I^nw  BIniiks  itncl  lh«  JLnw  of  Blanks. 

The  practitioner  who  neglects  to  consult 
the  precedents  and  the  usual  forms  in  convey- 
ancing errs  on  the  one  hand  as  much  as  he 
who  follows  them  blindly  errs  on  the  other. 

It  is  a  familiar  rule  that  in  construing  an 
instrument  made  b}'  filling  a  printed  form 
words  written  have  a  controlling  influence  over 
those  printed,  in  case  of  conflict.  It  is  not 
so  familiar,  but  an  equally  sound  principle, 
that  where  a  printed  form  not  exactly  adapted 
to  the  purpose  or  the  local  usage  is  adopted, 
tA\e  rule  excluding  extrinsic  evidence  to  ex- 
plain is  not  always  to  be  so  strictly  applied, 
because  it  cannot  be  assumed  with  equal  con- 
fidence that  the  parties  adopted  the  langua^^e 
as  the  chosen  repository  of  their  intentions  as 
if  it  had  been  drawn  up  for  the  occasion. 
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To  follow  a  good  form  blindly  is  often  to 
follow  a  bad  guide.  A  recent  English  case 
showed  that  a  widow,  being  about  to  marry  a 
second  time  and  wishing  to  provide  for  her 
children,  caused  a  deed  of  settlement  to  be 
prepared  which  should  make  a  certain  pro- 
vision for  them  in  case  she  should  not  be  mar- 
ried after  all.  Her  solicitor  seems  to  have  fol- 
lowed a  usual  precedent  appropriate  for  a 
maiden's  marriage  settlement  and  inserted  a 
clause  providing  that  if  she  died  without  ever 
liaving  been  married  such  and  such  gifts  should 
take  effect.  Of  course,  being  a  widow,  she 
could  not  die  without  ever  having  been  mar- 
ried, but  the  court  said  that  if  people  would 
put  into  their  deeds  clear  language  meaning 
the  contrary  to  their  intent  the  court  could 
not  alter  it.— The  Daily  {N.  Y.)  Register.' 

A  roRMEB  Commissioner  of  the  Agricultu- 
ral Department  in  describing  the  bird  of 
Paradise,  said  it  had  **  a  most  beautiful  and 
luxuriant  foliage." 


Jani  gjtpartnuint. 


Furnished  by  D.  K.  Siokbls. 

Ad¥«nM  ClAlBUi  la  Mln«r»1  ras«a. 

The  provisions  of  the  mitihi^  law  for  the  adju«lica- 
Uon  of  adverse  claims  in  the  courts  does  not  con- 
template that  the  sale  of  the  public  mineral  lands 
shall  be  indeflnltelv  postponed,  upon  the  simple 
filing  of  a  complaint.  The  adverse  claim  must 
be  proeecuted  with  due  dill^nce. 

Department  of  the  Interioe, 
General  Land  Office, 
Washington,  July  15,  1880. 
Rboistbr  and  Receiver, 
Central  City,  Colorado. 
Gentlemen  :  Referring  to  my  decision  of 
June  26,  1880,  in  the  matter  of  the  adverse 
claim  of  Philip  J.  Lonergan  et  al.,  upon  the 
Coney  lode  against  the  application  of  Hender- 
son H.  Eddy  for  patent  to  the  Mammoth  lode, 
in  which  I  held  said  adverse  claim  to  be  suf- 
ficient both  in  form  and  substance.  Messrs. 
Britton  &  Gray,  counsel  for  applicant  have 
filed  certificate  of  the  clerk  for  the  First  Ju- 
dicial District  6f  Colorado  to  the  effect  that 
on  the  16th  day  of  February,  1880,  said  ad- 
verse claimants  filed  a  bill  of  complaint  in 
said  court  against  Eddy,  involving  the  matter 
of  Coney  and  Mammoth  lodes,  but  that  up  to 
the  2d  day  of  June  last,  the  date  of  said  cer- 
tificate, no  summons  had  been  issued  in  pur- 
suance of  said  complaint. 

The  Code  of  Colorado  provides  that  "  the 
clerk  shall  indorse  in  the  complaint  the  day, 
month  and  year  the  same  is  filed ;  and  at  any 


time  within  one  month  after  the  filing  of  the 
same,  the  plaintiff  may  have  summons  issued." 

Section  2326  U.  S.  Revised  Statutes  pro- 
vides,  "  it  shall  be  the  duty  of  the  adverse 
claimant  within  thirty  days  after  filing  his 
claim  to  commence  proceedings  in  a  court  of 
competent  jurisdiction,  to  determine  the  ques- 
tion of  the  right  of  possession,  and  prosecute 
the  same  with  reasonable  diligence,  and  a 
failure  to  do  so  shall  be  a  waiver  of  his  ad- 
verse claim."  Upon  the  commencement  of 
such  proceedings,  all  action  in  the  local  office 
must  be  stayed  until  the  controversy  has  "  been 
settled  or  decided  by  a  court  of  competent 
Jurisdiction,  or  the  adverse  claim  waived." 

Counsel  now  move  to  dismiss  said  adverse 
claim  on  the  ground  that  the  adverse  claim- 
ants have  failed  to  prosecute  their  suit  with 
'*  reasonable  diligence,"  as  required  by  the 
statute.  I  am  of  opinion  that  the  negligence 
in  this  instance  is  positive ;  but  it  is  also  clear 
that  the  adverse  claimants  have  not  commenced 
their  suit  in  the  manner  contemplated  by  the 
statute.  Until  a  summons  is  issued  the  court 
acquires  no  Jurisdiction  over  the  subject-mat- 
ter in  controversy.  The  law  contemplates 
that  the  sale  of  the  public  lands  shall  not  be 
delayed  by  controversies  of  this  character  for 
a  longer  period  than  is  necessary  for  the 
proper  legal  adjudication  of  the  dispute.  In 
some  States  the  summons  may  issue  at  any 
time  after  the  filing  of  the  complaint.  In 
California  it  may  issue  at  any  time  withta  one 
year. 

To  hold  that  by  the  simple  filing  of  a  com- 
plaitn,  without  having  summons  issued,  an  ad- 
verse claimant  may  indefinitely  postpone  the 
sale  of  the  public  mineral  lands  was  never  con- 
templated. 

It  is  clear  that  the  court  in  the  present 
case  cannot  acquire  Jurisdiction  of  the  matter 
at  issue,  except  by  the  consent  of  the  parties, 
without  the  filing  of  a  new  complaint,  long 
after  the  expiration  of  the  statutory  period 
for  the  commencement  of  actions  to  decide 
the  merits  of  adverse  claims.  I  therefore  al- 
low the  motion  of  the  counsel,  and  dismiss 
the  adverse  claim  of  Lonergan  et  al.  on  the 
several  grounds  that  they  have  not  proceeded 
•with  due  diligence,  and  have  not  commenced 
their  action  in  the  manner  contemplated  by 
the  law. 

Sixty  days  are  allowed  for  appeal,  and  the 
parties  in  interest  should  be  notified  hereof. 
Should  no  appeal  be  taken,  you  will  allow  Mr. 
Eddy  to  pay  for  and  enter  the  Mammotli  lode 
upon  his  filing  proof  of  compliance  with  law. 
Very  respectfully, 
J.  D.  Williamson, 

Cammieeioner.   - 
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KitiiM  of  Hoffh  Momy;  addltSoAal  iiiTMtory  of  pon- 
ocBltj  r«tii]i&ed  bj  administrator. 

Bitat«  of  Samh  Ooddard ;  additional  inroBtory  of  perMm- 
alty.  tlW-W.  returned  by  •xeontor.       .      .      ,  . 

Citata  of  F.  D.  Stewart;  report  of  sale  of  interest  in 
patent  for  $100.  oonflrmed. 

to  Hnui  on  lAim  mMI  Kn4oinnon»  !■• 

_   anrAiieo  Polieloa*  and  purchase  Em* 

■nholleloa,  issued  by  leading  oompanies,  matur- 

ins  wlthla  lire  years.    Address,  enoloslnff  stamp*  for  reply. 

-^ • — -^  --K«65,  BalUanoro,M«. 


JLegiU  Notices. 


I 


N  I'HE  SUPREME  OOURT  OF  THE  DISTRICT  OF 
_  Oolumbia,  the  Mth  day  of  July,  1880. 
H.w.rO.*L»...T.c.r».>    ^^  ^^    «,.!,«...». 

Sabab  GaBi.Ain>  .«t  al.     ) 

Ob  motloa  of  the  plaintlflli,  by  Mr.  J.  J.  Darlington,  his 
solicitor,  it  it  ordered  that  tlie  defeodanu.  Jeremiah  B.  H. 
Smith  and  Catherine  M .  BromweU,  cause  their  appearance 
to  be  entered  herein  on  or  befbre  the  first  ruleslay  ocourring 
forty  days  aftor  this  day ;  otherwise  the  cause  wUi  be  pro- 

-^  ^*  "  "  ~*  •^-•'•""i.  B.  HAONEB.  J»M,». 
True  copy*       Teet;         !»•  R.  J.  Mnioa.  Cleric. 

rTHE  SUPREME  OOURT  OF  THE  DISTRICT  qF 
Columbia,  the  17th  day  of  July,  1880. 

OtOAB   OXJMBBO    BT  tTX.  ) 

^^  ▼.  \    No.  7^8.    Equity  Docket.  ID. 

C.  B.  PBBNTtSt    BT   AL.     ) 

On  motion  of  the  plalntilT,  by  Mr.  Mnssey,  their  solicitor, 
it  is  ordered  that  the  defendants.  H.  J.  Norton,  Wilmer 
Bradford,  Annie  Bradford.  Sheridan  Bradford.  Fannie 
Bradford  and  Eugene  Bradford,  cause  their  appearance  to 
he  entered  herein  on  or  before  the  first  rale  (fay  oecarring 
forty  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
oeeded  with  as  in  case  of  default. 

By  the  Court:  A.  B.  HAGNER,  Asso.  Justice,  fte. 

True  copy.    Test;       ao-S  R.  J.  Mbiqs.  Clerk,  >c. 


I  If  THE  SUPREME  COURT  OP  THE  DISTRICT  OF 
Columbia,  the  Sd  day  of  July,  1880. 

EUSABBTH  A.  DU  HaMBL  BT 

JOHH  M.SI1IS.HBB  KaxTFRiBifo.  j.   ^o.  7871.  Eq.  Doc.  88. 


IBITD.  I 
L.  J 


W.  J.  C.  DV  HAMBL  BT  AL. 

Ob  BOtkm  of  the  plaintiff,  by  Mr.  Duhamel,her  solieitor. 
It  Is  ordered  that  the  defendanu.  Rllsabeth  D.  Bewley  and 
ArimlBta  M.  Moulton,  cause  their  appearance  to  be  en- 
tered herein  on  or  before  the  first  mle-day  occurring  forty 
days  after  this  day :  otherwise  the  cause  will  be  proceeded 
with  as  in  cese  of  default. 

By  the  court.  A.  B.  HAGNER,  Justice,  Ae. 


Test: 


R.  J.  Mbios.  Clerk. 


IN  THE  SUPREMl  COURT  OF  THE  DISTRICT  OF 
Columbia.   Holding  a  Special  Term  for  Orphans*  Court 

Business.   July ».  I8W.     ^  ^^ ^    ^ 

In  the  matter  of  the  eetate  of  Emory  W.  Du  Boee. 
Application  for  Letters  of  Adrainistration  on  the  estate  of 
Emory  W.  Du  Bose,  of  the  DUtrict  of  Columbia,  has 
this  day  been  made  br  Charles  H .  A  rmes.  All  pert^oos  inter- 
e«ted  ax«  hereby  notified  to  appear  in  this  court  on  Friday, 
the  90th  day  of  August  next,  at  II  o'clock  a  m  ,  to  show  cause 
why  IfCtters  of  Administration  on  the  estate  of  the  said  de- 
001  sod  should  not  issue  as  prayed.  Prorided.  a  copy  of  this 
order  be  published  once  a  week,  for  three  weekr.  In  the 
Washington  Law  Reporter  prerlous  to  the  said  day. 

Test:  80  8       A.  WEBSTER, RegUter of  WiUs. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Tfrm  for  Orphan's  Court 
Business.  July  18, 1880. 
In  the  case  of  Byron  H.  Kiddsr,  Administrator,  of  Fred- 
erick D  Stuart,  deceased,  the  Administrator,  aforesaid 
has  with  the  npproTal  of  the  Court.  apix>inted  Friday,  the 
90th  day  of  August'JL.  D.  1880.  at  11  o'clock  a.  m  for  making  a 
second  payment  and  pro  rata  distribution  under  the  Court's 
direction  and  control :  when  and  where  all  creditors  and  i>er^ 
sons  entitled  to  distribotlTe  shares,  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorised, with  their  claims  against  the  estate  properly 
Touched  ;  otherwise  the  administrator  will  take  the  ben- 
efit of  the  law  against  them :  ProTlded  a  copy  of  this  or- 
der be  published  once  a  week  for  three  weeks  in  the  Wash- 
iBgtOB  Law  Reporter  prerlous  te  the  said  day. 
-•.  -  Teet:  A.  WEBSTER.  Register  of  Wills. 


XagFoi  NoHeea. 


^ 


NITED  STATES  MARSHAL'S  SALE. 


_ty  Tirtue  of  a  writ  of  fieri  fadaa,  issued  out  of  the  Clerk's 
OfBce  of  the  Supreme  Court  of  the  District  of  Columbia,  aud 
tome  directed,  I  will  sell  at  public  sale,  fbr  oash«  at  the 
Court  Hoiue  door  of  said  District,  on  Thursday,  the  ISth  day 


of  August,  1880,  at  19  o'clock  m.,  all  the  right,  title,  claim, 
1  interest  of  the  defendant  Thomas  E.  Oreea,  In  and  to  the 


audi 


following-described  property,  to  wit ;  part  of  original  lot  18, 
equare  878.  begiuBing  at  the  south  east  comer  of  said  lot 
thence  running  west  three  feet,  thence  north  elghty-eeTOB 
feet  ten  and  one  half  inches,  thence  east  three  fset,  thenoe 
south  eighty^seTCB  feet  and  ten  and  one  half  inehes  to  the 

Since  of  beginning  leTld  upon  as  the  property  of  Thomas  E. 
reen,  to  satis^  execution.  No.  18.  810  at  law ;  In  fhror  of 
John  H.  McDanlel. 

FREDK.  DOUGLASS,  U.  S.  Marshal,  D.  O. 
July  94. 1880. ^ ■    9U4I 


THIS  IS  TO  OIYE  NOTICE. 
That  the  subscribers,  of  Washington  Cl^,  hare  oh- 
talned  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  bnslBees,  Let- 
ters Testamentary  on  the  personal  estate  of  JaBMs  O.  Hall, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Tonehers 
thereof,  to  the  subscribers,  at  or  before  the  9id  day  of 
June  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

CHtcb  under  our  bauds  this  99d  day  of  June,  1880. 


978 


F.  B.  MoOUIRE,l«_^-t,^ 
R.  ROSS  PERRT.  J  Executors. 


rnnis  is  to  give  notice, 

X  That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Oolum- 
bia, holding  a  Special  Term  for  Orphans'  Court  businees, 
Letters  of  Administration  on  the  personal  estate  of  Oeoige 
Smithson,  late  of  the  District  of  Columbia,  deceased. 

All  person*  haTlng  claims  against  the  said  deceased  are 
hereby  warned  to  exnlbit  the  same,  with  the  Touchers  there- 
of, to  the  subscriber,  at  or  before  the  4th  day  of  June  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit 


may 
»saic 


of  the  said  estate. 
QiTcn  under  my  hand  this  4th  day  of  June,  1880. 

E.  XITRTZ  JOHNSON 
HiKB  k  TaoMAs,  Solicitors.     


mHIS  IS  TO  OIYE  NOTICE. 

X  That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  ftrom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  businees. 
Letters  Testamentary  on  the  personal  estate  of  Jaaies 
H.  Ridgway,  late  of  the  DUtrict  of  Columbla^eceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  youchors 
thereof,  to  the  subscriber  at  or  before  the  95th  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  flrom  all 
benefit  of  the  said  estate. 

Olyen  under  my  hand  this  88th  day  of  June,  1880. 

CATHARINE  N.  RIDGWAT. 

Gk>BDOif  k  OoRDOif ,  Solicitors.  97-S 


_  asbiafton,  D.  C^ 

tained  f^om  the  Supreme  Court  of  the  District  of  Colum- 


hathob- 


mnis  IS  TO  oiVE  notice, 

X  That  the  subscribers,  of  Wa 

tained  f^om  theSuprei        .  _  . 

bia,  holding  a  Special  Term  for  Orphans*  Court  business. 

Letters  of  Administration,  on  the  personal  estate  of  John 

Holly  Van   Antwerp,   late  of  the  DIstrlet  of  OolumMa, 

deceased; 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same.wlth  the  yonchers  there- 
of, to  the  subscribers,  at  or  before  the  98th  day  of  June 
next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Giyen  under  my  hand,  this  80th  day  of  June,  1880. 

27-8 JOHN  W.  CORSON. 

THIS  IS  TO  OIVE  NOTICE. 
That  th<*  subscriber,  of  Anacostia,  D.  O..  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Terra  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Mary  Roee  Martla , 
late  of  the  District  of  Colombia. deceased. 

All  persons  haying  claims  .against  the  said  dseeased  are 
hereby  warned  to  exhibit  tht*  same,  with  i  he  yourtiers  there 
of,  to  the  subscriber,  at  or  before  the  9d  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

CHyen  under  my  hand  this  9d  day  of  July,  1880. 

ARTHUR  CHRISnS. 
B.  a.  LoysjOT,  Solieltor.  80-t 
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USTEE»8  SALE  OF  VALUABLE  IMPROVED  AND 
UNIMPROVED  PROPERTY,  SITUATED  ON  FOUR- 
AND-A-HALF  STKEBT.  BETWEEN  B  AND  C 
SOUTHWEST:  ON  THE  NORTHWEST  CORNER  OF 
VIRGINIA  AVENUE  AND  FOUR- AND- A -HALF 
8TS.  SOUTHWEST,  AND  ON  SIXTH  STREET,  BE- 
TWEEN O  AND  H  NORTHEAST. 

Bv  virtae  of  a  decree  of  the  Sopreme  Court  of  tbe  District 
of  Colombia,  passed  In  Equity  Cause  No.  7222,  the  onder- 
si|rned  Trustee  will  offer  for  sale  at  public  auction,  in  front 
of  the  premises,  on  TUESDAY,  the  27th  day  of  July,  at  6 
o'clock  p,  m..  Lot  11,  of  Uhlman's  subdivision  of  square 
88S.  beliK  vacant  irronnd ;  and  upon  the  same  day,  at  the 
hour  of  e  o'clock  p.  m  ,  in  front  of  the  premises.  Lot  IS.  In 
square  AS4,  improved  by  two  three  story  Brick  House*.  Nos. 
Si4.  Sao  and 228,  on  4H  street;  and  immediately  thereafter. 
In  front  of  the  premises  part  of  Lot  6,  in  square  634,  befcln- 
Jking  for  the  same  at  the  southwest  corner  of  said  lot; 
thence  easterly  on  Virginia  avenue  110  feet:  thence  north 
20  fbet;  thence  westerely  parallel  to  said  avenue  IIO  feet  to 
4H  street ;  thence  south  on  «ald  street  20  feet  to  tbe  berin- 
nlnff.  Improved  by  a  two-story  Brick  House  used  as  a  Re- 
staurant. 

Tenns  of  sale,  aa  prescribed  by  the  decree  •  One- third  of 
the  purchase  money  In  cash  ;  and  the  residue  In  equal  In- 
stalmenu  in  six,  twelve  and  eighteen  months,  with  interest. 
A  deposit  of  $M  on  each  parcel  sold  will  be  required  when 
tbe  property  is  struck  off  Terms  of  sale  to  be  complied 
with  In  ten  days  from  day  of  sale. 

»-»r  THOS.  E.  WAQOAMAN,  Trustee. 


} 


No. 


Eq.  Doc.. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  17th  day  of  July,  1880. 

Jamu  M.  Pollabd 

V. 
TOB  00!f80LlDATBD   FiRK  E^XTI.S- 

OUI8HKB  Company  bt  al. 

On  motion  of  the  plalnUff,  by  Mr.  T.  H.  N.  McPherson,  his 
solicitor.  It  Is  ordered  that  the  defendant.  William  N.  Frew, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule  day  occurring  forty  days  after  this  day:  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  ( Joiirt.  A.  B.  HAONER,  Justice. 

True  copy.    Test:    R.  J.  M  bios.  Clerk.  &o.  29-8 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washlnfl[ton,  D.  V,  hath  oh 
talned  ttom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  CouK  business,  Let- 
ters  of  Administration  on  the  personal  estate  of  Mary  Ann 
McGraw,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  theieth  day  of 
July  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Given  under  my  hand  this  I8th  day  of  July,  1S80. 

FRANCIS  J.  McGRAW. 
2»-S.  180S  L  Street,  N.  W. 

XN  THE  SUPREME  COURT  OF  THE   DISTRICT  OF 
Columbia,  on  the  1 6th  day  of  July,  1880. 

Mast  £-  Frbblahd        ) 

V.  [     No.  7388.    Equity  Docket,  20. 

JOHIff    Frbbland.  j 

On  motion  of  the  plaintiff,  bv  Mrs.  llelva  A.  Lockwood- 
her  solicitor.  It  Is  ordered  thai  the  defendant,  cause  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule, 
day  occurring  forty  days  after  this  day :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  Court.  A.  B.  HAGNER.  Justice. 

R.  J.  Mxios.  Clerk.  29-S 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

Richard  Kino 
Fbrdinan^  C.  Bulklby. 


I 


No.  7.S43.    Eq.  Doc.  20. 


On  motion  of  the  plaintiff,  by  Messrs,  Elliot  k  Robinson, 
his  attorneys,  it  is  orderded  that  the  defendants,  Ferdinand 
O.  Bulkley,  Elisabeth  F-  Bulkley,  Burr  Noble  and  Helen  L. 
Noble,  cause  their  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  thi»day : 
otherwise  the  case  will  be  proceeded  with  as  in  case  of  de* 
fault. 

By  the  Court.  W.  S.  COX,  Justine. 

Tins  copy.  Test :    B.  J.  Mxios.  Clerk.  2»-8 


JLegaZ  Notices* 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business.    June  28, 1880. 

In  the  case  of  Charles  M.  Matthews,  Administrator  w.  a. 
of  John  Byng,  deceased,  the  Administrator  w.  a  .aforesaid 
has  with  the  npproval  of  the  Court,  appointed  Friday,  the' 
0th  day  of  August  A.  D.  1880.  at  11  o'clock  a.  m  for  making 
payment  and  distribution  under  the  Court's  direction  and 
control :  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares,  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  In  person  or  by  agent  or  attorney  duly  au- 
thorised, with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  administrator  w  a.  will  take  the  ben- 
efit of  the  law  against  them  :*  Provided  a  copy  of  this  or- 
der be  published  once  a  week  for  three  weeks  in  the  Wash- 
ington Law  Reporter  previous  to  the  said  day. 

26-8  Test:  A.  WEBSTER.  Register  of  WIIU. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  2nd  day  of  July,  A.  D.  1880. 
Amrlia  a.  Morris     ) 

V.  {    No.  7888.     Equity  Doc. 

Lbmubl  Morris.  ) 
On  motion  of  the  plaintiff,  by  Mrs.  Bel va  A.  Lockwood. 
her  solicitor,  it  Is  ordered  that  the  defendant  cause  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day:  otherwise  the 
cause  will  be  proceeded  with  a»  in  case  of  default. 
By  the  CouTt.  W.  S  COX,  JusUce,  ftc. 

True  copy.    Test:       28-8  R.  J.  Mbio8>  Clerk,  etc. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  Testaraentarv  on  the  personal  estate  o(  Frederick 
Behrens,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  ars 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  2d  dav  of 
July  next:  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  2d  day  of  July,  1880. 

28-S  ELIZABETH  BEHRENS. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  of  Administration  en  the  personal  estate  of  James 
H.  Collins,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  ars 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  2ffth  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  band,  thlc  26th  day  of  Jnne,  1880. 

27-S  SARAH  JANE  COLLINS.  Administratrix. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Edwards  bt  al        ) 

V.  (    No.  888     Eqnlty. 

Hickman  bt  al.       ) 
It  Is  this  Oth  day  of  July,  A  D.  1880,  ordered  that  the  sale 
made,  and  this  dav  reported,  by  trustees  In  this  cause 
be  ratified  and  confirmed,  unless  cause  to  tbe  contrary  be 
shown  on  or  before  the  Oth  day  of  August.  1880.    Provided, 
a  copy  of   this  order  be  published  in  the  Washington  Law 
Reporter  once  a  week  for  three  successive    weeks  before 
said  day. 
The  report  states  the  amount  of  sale  to  be  $8080. 
By  the  Court.  28  3  W.  S.  COX,  Justice, 


tN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia, 


PRBNTI88  bt   AL 


[88  BT   AL  \ 
BT  AL.      } 


No.  n02     Equity. 


DTBR   BT  AL 

It  is  this  Oth  day  of  July  A.  D.  1880.  ordered,  that  the 
sales  of  lots  83,  M  and  6A  of  the  subdivision  of  part  of 
Square  214,  reported  by  the  trustee  in  this  cause  bs  finally 
ratified  and  confirmed  on  the  30ih  day  of  July  A  D.  18SU. 
tmless  cause  to  the  contrary  be  shown  on  or  before  said  dav. 
Provided,  a  copy  of  this  order  be  published  three  times  in 
the  Washington  Law  Reporter  prior  thereto. 

W.  8.  COX,  Justice. 

True  copy.   Test:        S8-t         R.  J.  Muet,  01«rk,  ft«» 
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L€ff€U  Notices. 


IN  THE  SUPREME  OOURT  OF  THE  DISTBIOT  OP 
Oolambla.  the  7th  day  of  Jalj,  1880. 
Daivibl  Hakmak  t 

▼.  I    No.  S9.007.    At  Law. 

WM.    RsID   AMD   ROBKBT   BUO.    I 

On  motion  of  th«  plaintilT,  by  Messrs.  Appleby  k  Edmons* 
ton  his  attorneys,  it  is  ordered  that  the  defendant,  Robert 
Reid,  cause  bis  appearance  to  be  entered  herein  on  or  before 
the  first  rnle-day  occonrring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  ease  of 
default. 
SBy  the  Court :  A.  WTLIE,  Justice,  ftc. 

A  true  copy.         Test ;  2»-8        R.  J.  Mmqs.  Olerk. 

IN  THE  SUPR^E  COURT  OF  THE  dIsTRIOT  OF 
Columbia,  the  ISth  day  of  July.  1880. 
Charlbs  Waltbb         ) 

T.  > No.  7806.    Eq.  Doc.M 

Pbtbb  F.  Qbnty  bt  al.     ) 

On  motion  of  the  plaintiff,  by  Mr.  R.  H.  Laskey.  his 
solicitor*  it  is  ordereci  that  the  defendants,  Samuel  Bern- 
heimer  and  Ancnst  Scbmed,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day :  otherwise  the  cause  will  be  proceeded 
with  as  in  ease  of  defiiult. 
By  the  Court.  WALTER  S.  COX.  Justiee. 

True  copy.  Test :  R.  J.  Mbios.  Clerk.       20-S 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  the  16ih  day  of  July,  1880. 

DaTID  jACKSOlf  ) 

▼  .  {    No.  4.08S.    Eq.  Doe.,  14. 

Maroarbt  HULSB.         ) 

On  motion  of  Messrs.  Hanna  k  Johnston,  solicitors  for 
complainant  in  the  cross  bill  in  this  cause,  it  is  ordered  that 
the  defendant  in  said  cross  bill.  Henry  D.  Smith,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
dar  occurring  forty  days  after  this  day :  otherwiie  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

By  the  Court:  A.  B.  HAGNER,  Justice,  ftc. 

True  copy.    Test;  20-a       R.  J.  Maiot.  Clerk.  Ac. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  12th  day  of  July,  1880. 
Tbb  Pbbsiobnt  and  DikbctorsI 
09  Qonzaoa  Collbob  I 

TS.  V  No.  7SM.    Eq.  Doc.,S0 

Thb  Unkkowk  Hbirs  or       J 

ANTHOmr  COFFBOY.  J 

On  motion  of  the  plaintiff,  by  Mr.  G.  E.  Hamilton,  iu 
solicitor,  it  is  ordered  that  the  defendanu  cause  their  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  day  :  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

True  copy.  W.  S.  COX,  Justice. 

Test :  R.J.  Mbios.  Clerk.  SO-S 


Legal  Notieee. 


CHANCERY  SALE  OF  VALUABLE  IMPROVED 
PROPERTY.  NO.  ISIOI  .<*TREET,  BETWEEN  THIB- 
TEEMTH  AND  FOURTEENTH  STS.,  NORTHWEST. 
Under  and  by  virtue  of  a  decree  of  the  Supreme  Court  of 
the  District  to.  Columbia,  bearing  date  on  the  18th  day  of 
January.  A.  D.  1877,  and  passed  in  a  certain  cause  pending 
therein,  in  which  Martha  A.  Keys  and  others  are  plaintiffs, 
and  Dennis  A.  Keys  and  others  are  defendanu.  (the  same 
being  Equity  Cause  No.  4869 ;)  also,  an  order  of  re-sale  at  the 
risk  and  cost  of  the  defaulting  purchaser,  passed  en  the  8th 
day  of  July  A.  D.  1880,  the  undersigned  will  sell  at  public 
auction,  in  front  of  the  premises,  to  the  highest  bidder 
therefor,  on  MUNL»AY,  the  Otb  day  of  August,  A.  D  1880. 
at  i:30  o*clock  p.  m.,  all  that  certain  piece  or  parcel  of  land 
situate  and  being  in  the  city  of  Washington  and  District  of 
Columbia,  and  known  and  distinguished  on  the  ground 
plat  or  plan  of  said  cltv.  according  to  the  plaU  filed  in 
this  cause  by  the  commissioners  on  partition,  as  the  east 
twenty-one  feet  and  eleven  inches  (21.11)  front  by  the  depth 
of  one  hundred  and  forty-four  (144)  of  Lot  numbered 
twenlT-three  (88.)  In  squaie  numbered  two  hundred  and 
fifty  (880,)  together  with  the  appurtenances  to  the  same  be- 

%rms  of  sale  as  prescribed  by  the  decree :  One-third 
cash  on  the  day  of  sale,  or  on  the  ratification  thereof;  and 
the  residue  in  two  equal  instalmenu  at  one  and  two  years, 
with  intrest  from  the  day  of  sale,  payable  semi-annually, 
and  p.iyment  of  principal  and  interest  to  be  secured  by  the 
bond  of  the  purchaser,  with  a  surety  or  sureties,  to  fe^  ap- 

SroTed  by  the  Trustees.    A  deposit  of  one  hundred  and  fifty 
ollars  will  be  required  at  the  time  of  sale,  snd  all  convey- 
ancing to  be  at  the  cost  of  the  purchaser. 

GEORGE  PETER,  ^ 

A.THOMA8'/lRAl/LEY.[     Trustees. 
46iD  street,  n.  w.;        J 
THOMAS  DOWLING,  Auctioneerv  88-St 


IN  THE  SUPREME  COURT  OF  THE  DISTRIOT  OF 
Columbia,  the  8nd  day  of  July,  A.  D.  1880. 

Wm.  Matsb,  Complaikakt  \ 

Bbaikabd  H.  Wabkbb      f    ^  ISqulty,  7188. 

AND   CHABUCB    p.    PutHAW.J 

On  motion  of  the  -  plaintiff,  by  Mr.  Edw.  H.  Thomast 
his  attorney,  it  is  ordered  that  the  defendant,  Charles  P* 
Pushaw,  cause  his  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day. 
otherwise,  the  cause  will  be  proceeded  With  as  in  case  of 
default. 

By  the  Court:  W.  S.  OOX,  Jnstlee. 

True  copy.     Test:  88-8  R.  J.  Mbi«s. Olerk. 


rpHIS  IS  TO   GIVE  NOTICE, 

X  That  the  subscriber,  of  AlexandrlaOo.  Ta.,  hath  ob* 
tainedlf  rom  the  Supreme  Court  of  the  District  of  Oolnmbia, 
holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Catherine 
Windsor,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  thesald  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  befbre  the  89th  day  of  June 
next ;  they  may  otherwise  by  law  be  exdnded  ftom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  a6th  day  of  Jul.  1880. 

J.R.JOHNSTON. 
L.  Kbnt,  Solicitor.  88-8 


Equity.  8877.    Doc.  19. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  6th  day  of  July,  1880. 

P.  M.  Barbbb  bt  al. 

V. 

I.  L.  Blikkhork  bt  al. 

William  Smith  and  Horace  K.  Fulton,  trustees,  under  a 
deed  of  trust  from  John  L.  Blinkhom  et  al.  dated  Sep- 
tember 0. 1878.  and  recorded  in  liber  887,  folio  878  et  seq.,  of 
the  Land  Records  of  the  District  of  Columbia,  having  re- 
ported to  the  court,  that  by  virtue  of  said  deed  of  trust, 
and  in  pursuance  of  the  decree  passed  herein  on  the  9th  day 
of  April  1880,  having  complied  with  the  previous  reqalre- 
mente  of  said  decree,  they  sold  the  property  deeorlbed  Ui 
said  deed  of  trust  on*  the  9th  day  of  June,  1880,  to  Oelestla 
A.  Smith,  for  twenty-four  hundred  dollars  cash,  and  that 
the  said  Celestia  A.  Smith  desires  to  be  allowed  to  pay 
said  purchase  money  by  crediting  the  same  In  the  manner 
described  in  said  report  upon  the  notes  secured  by  said  deed 
of  trust:  It  is  by  the  court,  this  8th  day  ot  July,  1880, 
Ordered,  that  the  said  Celestia  A.  Smith  be,  and  she  Is 
hereby,  allowed  to  pay  the  purchase  money  in  the  manner 
requested  In  said  report,  and  that  said  sale  be  ratified  and 
confirmed,  unless  caune  to  the  contrary  thereof  be  shown 
on  or  before  the  7th  day  of  September,  1880.  Provided,  a 
oopy  of  this  order  be  published  once  a  week  for  three  suc« 
cessive  weeks  prior  to  said  last  named  date  in  the  Wash- 
ington Law  Reporter  printed  and  published  in  Washincton 
Cliy.  D.  C. 

A  true  copy.    Test:  88  8  R.J   Mbios.  Clerk. 

TN JTHE  SUPREME  COURT  OF  THE  DISTRICT 


Columbia. 

EOWABD8  BTAL 

V, 

Hickman  bt  al, 


iNo. 


888     Equity. 


It  is  this  9th  day  of  July,  A  D.  1880,  ordered  that  the  sale 
made,  and  this  dav  reported,  by  trustees  in  this  cause 
be  ratified  and  confirmed,  unless  cause  to  the  contrary  be 
shown  on  or  before  the  9th  day  of  August,  1880.  Provided, 
a  copy  of  this  order  be  published  in  the  Washington  Law 
Reporter  once  a  week  for  three  successive  weeks  before 
said  day. 

The  report  states  the  amount  of  sale  to  be  $8000. 

By  the  Court.  38  8  W.  8.  COX,  JnsUce, 


rnnis  is  to  give  notice: 

I  That  the  subscriber,  of  Washington  City,  hath  obtained 
form  the  Supreme  Couit  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Admmlstratiun  on  the  Personal  Estare  of  William  H. 
Byles,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  8ftth  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  Sftih  day  of  June,  1880. 

EMMA  BTLES. 

Bbadlbt  k  DuTALL*  SoUciton.  88-t 
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WASUNGTON 


AngiiBt  2, 1880. 


GBORGB  B.  OORKHCLL       -        -        Bditor 
A.  H.  JACKSON      .     .      AsBooiATB  Bditor 


We  call  the  attention  of  all  parties  in- 
terested in  oar  pablic  land  system,  to  the 
very  interesting  and  elaborate  decision  in  this 
number,  by  Acting  Secretary  Bell,  of  the  In- 
terior  Department,  in  the  case  of  Whitaker  v. 
Railroad.  Three  most  important  points  are 
considered  in  this  decision :  1st.  Parties  pur- 
chasing of  pre-emptors  before  patent  issued, 
purchase  equitable  interest  only.  2d.  In  sup- 
port of  this  equitable  interest  the  purchaser 
may  be  heard  ex  rel.  3d.  Patents  cannot  be 
issued  to  assignees  in  any  case,  unless  the 
right  to  receive  the  patents  be  recognized  in 
them  by  express  statutory  provision. 


In  the  case  of  the  requisition  by  the  Grov- 
ornor  of  Maryland,  upon  the  Chief  Justice  of 
the  District  of  Columbia,  for  the  arrest  and 
extradition  of  William  Dangerfield,  an  es- 
caped criminal.  Justice  Hagner,  on  the  30th 
pit.,  held  that  owing  to  the  peculiar  wording 
of  the  statute,  no  one,  save  the  Chief  Justice 
could  sign  the  writ.  The  Chief  Justice  being 
absent.  Justice  Hagner  was  powerless.  His 
Honor  remarked  upon  this  defect  in  the 
law.  It  is  certainly  a  very  grave  defect, 
and  should  be  corrected  so  as  to  author- 
ize the  judges,  and  especially  the  one  holding 
the  Special  Term,  he  always  being  present,  to 
issue  any  of  the  necessary  processes,  duiing 
the  absence  or  inability  of  the  Chief  Justice. 


In  Stow*8  Chronicle  the  following  quaint 
picture  is  drawn  of  the  state  of  the  courts  of 
law  during  the  tragedies  of  religious  persecu- 
tion and  tyranny  under  Queen  Mary  in  1557 : 

"This  yeere,  in  Michaelmas  term,  men 
might  have  scene,  in  Westminster  Hall,  at  the 
King's  Bench  bar,  not  two  men  of  law  before 
the  justices.  There  was  one  named  Fostar, 
who  looked  about,  and  had  nothing  to  do ;  the 
judges  likewise  looked  about  them.  In  the 
common  pleas  no  more  Serjeants  but  one, 


which  was  Serjeant  Benlowes,  who  looked 
about  him.  There  was  elbow  room  enough ; 
which  made  the  lawyers  to  complain  of  their 
injuries  at  that  term." 


In  the  "  Statutes  of  the  Streets,"  printed  in 
1598,  it  is  ordered  that  "no  man  ♦  ♦  ♦ 
shall  whistle  after  the  hour  of  nyne  of  the 
clock  in  the  night,"  or  **  keep  any  rule  where- 
by any  such  suddaine  outcry  be  made  in  the 
^ill  of  the  niglit,  as  making  anafflray  or  beat- 
ing his  wife  or  servant,"  etc. 


Book  Notices. 


We  are  in  receipt  of  volume  one  (new  series) 
of  the  North  Western  Reporter,  edited  by 
Homer  C.  Eller,  and  published  by  the  Western 
Publishing  Co.  at  St.  Paul,  Minn.,  containing 
1089  nicely  printed  pages,  and  reporting  in 
full,  three  hundred  and  thirty-seven  cases 
from  the  supreme  courts  of  Iowa,  Michigan, 
Minnesota,  Wisconsin,  Nebraska  and  Dakota 
— all  the  cases  decid'ed  from  April  26th  to 
September,  1879.  This  volume  we  hold  emi- 
nently deserving  a  place  in  the  library  of  the 
Law  Reporter.  Its  merits  are,  that,  it  con- 
tains an  extraordinary  quantity  of  valuable 
legal  matter  for  the  price,  $2.50,  and  is  there- 
fore a  very  cheap  book ;  and  secondly,  that  it 
contains  almost  nothing  but  what  is  excellent 
in  quality,  and  it  is  therefore  a  book  that 
shonld  be  in  every  lawyer's  possession.  There 
is  a  freshness  and  vigor  about  the  reported 
decisions  by  the  courts  in  our  Western  States, 
that  is  really  entertaining,  as  they  are  relieved 
from  the  legal  rubbish  of  past  ages,  encumber- 
ing the  reports  of  many  of  the  older  States  of 
the  Union. 


Geo.  p.  Rowell  &  Co.'s  American  News- 
paper Directory  is  now  upon  our  desk — a  very 
handsome  volume  of  1044  pages,  containing 
accurate  catalogues  of  all  the  newspapers  and 
periodicals  published  in  the  United  States 
and  Canadas ;  together  with  a  description  of 
the  cities  and  towns  in  which  published.  It 
is  a  most  creditable,  painstaking  and  useful 
work.  It  enables  advertisers  to  communicate 
directly  with  the  very  best  advertising  me- 
diums in  the  country.  We  recommend  the 
Directory  to  all  business  men,  who  desire  to 
extend  their  business  by  advertising,  as  a  re- 
liable and  convenient  source  of  information. 
This  much  we  have  frankly  written,  notwith- 
standing the  Directory,  in  our  own  case,  has 
rated  the  Law  Reporter  at  "K,"  whereas  it 
should  have  been  at  '*  II ". 
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ail  may  grant  by  oharter  anto  him,  that  he  only 
shall  ase  snch  trade  ^  trafique  for  a  certain 
time,  Ac.,  Ac." 

Owing  to  the  profonnd  ignorance  and  apathy 
of  artisans  and  laborec0»  and  the  political 
troubles  of  the  times,  as  well  as  the  vast 
chasm  that  separated  the  aristocratic  from  the 
laboring  classes,  it  is  not  surprising  that,  **  for 
many  years  after  the  passing  of  the  statute 
of  monopolies,  the  arts  and  manufactures  con- 
tinued at  a  low  state  in  England ;  few  of  the 
inventions  for  which  letters-patent  were  ob- 
tained ^were  of  any  value,  and  the  demand  for 
novelties  being  very  limited,  no  one  was 
tempted  to  infringe  the  rights  of  patentees.*' 

The  troubles  of  Arkwright  and  of  Watt 
during  the  reign  of  George  III,  brought  the 
subject  of  property  in  patents  into  the  courts, 
and  lead  to  the  earliest  of  a  series  of  judi- 
cial decisions  upon  English  patent  laws.% 

It  is  not  strange  that  English  courts  treated 
the  subject  very  illiberally  in  those  early 
days ;  the  subject  was  a  new  one,  and  the  im- 
portance of  inventions  and  the  merit  of  in- 
ventors was  hardly  appreciated;  but  in 
later  years,  when  the  great  importance  of  in- 
ventions had  been  developed  and  their  value 
appreciated,  a  more  liberal  policy  character- 
ised the  rulings  and  reasonings  of  the  legis- 
lature and  the  courts. 

In  most  civilized  statespatent  systems  have 
been  adopted,  more  or  less  resembling  that  of 
England.  The  United  States  passed  the  first 
patent  law  enacted  in  this  country,  in  1790. 
It  itf  believed  the  French  patent  system  ante- 
dates that  of  the  United  States  a  few  years. 

BMk  Notiees. 

We  have  received  advance  sheets  of  the 
Ohio  State  Reports,  vol.  S5,  part  4,  published 
by  Robert  Clarke  &  Co.,  Cincinnati,  O. 

This  volume  contains  over  twenty  most 
interesting  decisions  of  general  interest  to  the 
profession. 

There  are  about  2,050  National  Banks 
now  in  operation.  Of  tjhis  number  there  are 
ten  National  Gold  Banks,  in  California,  re- 
deeming tTeir  notes  in  gold. at  their  own 
counters,  having  a  capital  of  $4,000,000  and 
a  circulation  of  $1,534,000,  altliough  entitled 
to  a  circulation  of  80  per  cent,  of  their  capital. 
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No.  79.— OOTOBBK  TSIIM,  1879. 

Annie  Houoh,  in  her  own  right  and  as  nat» 
ural  guardian  and  next  friend  of  James  H. 
Hough,  Plaintiff  in  Error, 

V. 

The  Texas  and  Pacific  Railway  Company. 

In  error  to  the   Circuit  Court  of  the  United 

States  for  the  Western  District  of  Texas. 

1.  The  ii^neral  rule  exempting  the  common  master 
from  liability  to  one  servant  for  Injuries  caused, 
by  the  nef^ll^ence  of  a  fellow-servant  considered 
and  reco|j|^nlzed. 

2.  But  to  that  rule  there  are   nuroeroiis  welUle- 
'     fined  exceptions,  one  of  which  arises  from  the 

obligation  of  the  master,  whether  a  natural  per- 
son or  corporation,  not  to  expose  the  servant, 
when  conductlnn;  the  master's  business,  to  perils 
or  hazards  against  which  he  may  be  guarded  by 
proper  diligence  upon  the  part  of  the  master. 

3.  To  that  end  the  master,  whether  a  natural  per- 
son or  a  corporation,  although  not  to  be  held  at 
^uaranteeinfc  the  absolute  safety  or  perfection  of 
machinery  or  other  apparatus  provided  for  the 
servant,  Is  bound  to  observe  all  the  oare  which 
the  exigencies  of  the  situation  reasonably  require, 
In  furnishinjc  Inttrnmentalitles  adequately  safe 
for  use. 

4.  Those,  at  least,  In  the  organisation  of  a  railroad 
corporation  who  are  Invested  with  controlling  or 
superior  duty  In  that  regard,  represent  Its  person- 
ality ;  their  negligence,  from  which  injury  results, 
is  the  ne^ll^nce  of  the  corporation. 

ff.  If  the  servant,  having  knowledge  of  a  defect  in 
machinery,  gives  notice  thereof  to  tlie  proper  of- 
ficer, and  Is  promised  that  such  defect  sliali  be 
remedied,  his  subsequent  use  of  the  maehiuery, 
in  the  belief,  well-grounded,  that  It  will  be  put 
in  proper  condition  within  a  reasonable  time, 
does  not  necessarily,  or  as  a  matter  of  law,  make 
hloLfcuilty  of  contributory  ne^llKence.  It  Is  for 
the  Jury  to  say  whether  he  was  in  tlic  exercise  of 
due  care  in  relying  npon  such  promise,  and  in 
usin^  the  machinery  after  knowledge  of  its  de- 
fective or  insuflScIent  condition.  The  burden  of 
proof.  In  such  a  case,  Is  upon  the  company  to 
show  conrributory  negllf^ence. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court. 

Plaintiffs  in  error,  the  widow  and  child  of 
W.  C.  Hough,  deceased,  seek  in  this  action  to 
recover  against  the  Texas  and  Pacific  Rail- 
way Company  damages,  compensatory  and 
exemplary,  on  account  of  his  death,  which  oc- 
curred in  1874,  while  he  was  in  its  employ- 
ment as  an  engineer. 

In  substance  the  case  is  this : 

The  evidence  in  behalf  of  the  plaintiffs 
tended  to  show  that  the  engine  of  which  de- 
ceased had  chaise,  coming  in  contact  with  an 
animal,  was  thrown  from  the  track,  over  an 
embankment,  whereby  the  whistle,  fastened 
to  the  boiler,   was  blown  or   knocked  out* 
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and,  from  the  opening  thus  made,  hot  water 
and  steam  issued,  scalding  the  deceased  to 
death ;  that  the  engine  was  thrown  from  the 
•  track  because  the  cow-catcher  or  pilot  was  de- 
fective, and  the  whistle  blown  or  knocked  out 
because  it  was  insecurely  fastened  to  the 
boiler ;  that  these  defects  were  owing  to  the 
negligence  of  the  company's  master-mechanic, 
and  of  the  foreman  of  the  round-house  at 
Marshall ;  that  to  the  former  was  committed 
the  exclusive  management  of  the  motive  power 
of  defendant's  line,  with  full  control  over  all 
engineers,  and  with  unrestricted  power  to  em- 
ploy, direct,  control,  and  discharge  them  at 
pleasure ;  that  all  engineers  were  required  to 
report,  for  orders,  to  those  officers,  and,  under 
their  directions  alone  could  engines  go  out 
upon  the  road  ;  that  deceased  knew  of  the  de- 
fective condition  of  the  cow-catcher  or  pilot, 
and  having  complained  thereof  to  both  the 
master-mechanic  and  foreman  of  the  round- 
house, he  was  promised  a  number  of  times 
that  the  defect  should  be  remedied,  but  such 
promises  were  not  kept ;  that  a  new  pilot  was 
made,  but,  by  reason  of  the  negligence  of 
those  officers,  it  was  not  put  on  the  engine. 

The  evidence,  in  behalf  of  the  company, 
conduced  to  show  that  the  engine  was  not  de- 
fective ;  that  due  care  had  been  exercised,  as 
well  in  its  purchase  as  in  the  selection  of  the 
officers  charged  with  the  duty  of  keeping  it 
in  proper  condition ;  that  the  defective  cow- 
catcher or  pilot  was  not  the  cause  of  the  en- 
gine being  thrown  from  the  track ;  that  the 
whistle  was  securely  fastened,  and  did  not 
blow  out.  but  the  cab  being  torn  away,  the 
safety-valve  was  opened,  whereby  the  deceased 
was  scalded ;  that  if  any  of  the  alleged  de- 
fects existed,  it  was  because  of  the  negligence 
of  the  master  mechanic  and  the  foreman  of 
the  round-house,  for  which  negligence,  the 
company  claims,  it  was  not  responsible. 

The  principal  question  arising  upon  the  as- 
signments of  error  requires  the  consideration, 
in  some  of  its  aspects,  of  the  general  rule  ex- 
empting tlie  common  master  from  liability  to 
one  servant  for  injuries  caused  by  the  negli- 
gence of  a  fellow-s€(rvant  in  the  same  employ- 
ment. 

''The  general  rule,"  said  Chief  Justice 
Shaw  in  Farwell  v.  Boston  and  Worcester 
Railway  Company,  4  Met.,  49,  "  resulting  from 
considerations  as  well  of  Justice  as  of  policy, 
is,  that  he  who  engages  in  the  employment  of 
another  for  the  performance  of  specified  duties 
and  services,  for  compensation,  takes  upon 
himself  the  natural  and  ordinary  risks  and 
perils  incident  to  the  performance  of  such 
services,  and,  in  legal  contemplation,  the  I 
compensation  is  adjusted  accordingly.    And  I 


we  are  not  aware  of  any  principle  which 
should  except  the  perils  itrising  from  the  care- 
lessness and  negligence  of  those  who  are  in 
the  same  employment.  These  are  perils  which 
the  servant  is  as  likely  to  know,  and  against 
which  he  can  as  effectually  guard,  as  the 
master.  They  are  perils  incident  to  the  ser- 
vice, and  which  can  be  as  distinctly  foreseen 
and  provided  for  in  the  rate  of  compensation, 
as  any  other." 

To  prevent  misapprehension  as  to  the 
scope  of  the  decision,  it  was  deemed  neces- 
sary, in  a  subsequent  portion  of  his  opinion, 
to  add  :  "  We  are  far  from  intending  to  say 
that  there  are  no  implied  warranties  and  un- 
dertakings arising  out  of  the  relation  of 
master  and  servant.  Whether,  for  instance, 
the  employer  would  be  responsible  to  an  en- 
gineer for  the  loss  arising  from  a  defective  or 
ill-constructed  steam-engine ;  whether  this 
would  depend  upon  an  implied  warranty  of 
its  goodness  and  sufficiency,  or  upon  the  fact 
of  willful  misconduct,  or  gross  negligence  on 
the  part  of  the  employer,  if  a  natural  person, 
or  of  the  superintendent  or  immediate  repre- 
sentative and  managing  agent,  in  case  of  an 
incorporated  company, — are  questions  on 
which  we  give  no  opinion." 

As  to  the  general  doctrine,  to  which  we 
have  adverted,  very  little  conflict  of  opinion 
is  to  be  found  in  the  adjudged  cases,  where 
the  court  has  been  at  liberty  to  consider  it 
upon  principle,  uncontrolled  by  statutory  reg- 
ulations The  difficulty  has  been  in  the  prac- 
tical application  of  the  rule  in  the  special  cir- 
cumstances of  particular  cases.  What  are  the 
natural  and  ordinary  risks  incident  to  the 
work  in  which  the  servant  engages — what  are 
the  perils  which,  in  legal  contemplation,  are 
presumed  to  be  adjusted  in  the  stipulated 
compensation — who,  within  the  true  sense  of 
the  rule,  or  upon  grounds  of  public  policy, 
are  to  be  deemed  fellow-servants  in  the  same 
common  adventure  or  undertaking — are  ques- 
tions in  reference  to  which  much  contrariety 
of  opinion  exists  in  the  courts  of  the  several 
States.  Many  of  the  cases  are  very  wide 
apart  in  the  solution  of  those  questions. 

It  would  far  exceed  the  limits  to  be  ob- 
served in  this  opinion,  and  it  is  not  essential 
in  this  case,  to  enter  upon  an  elaborate  or 
critical  review  of  the  authorities  upon  those 
several  points.  Nor  shall  we  attempt  to  lay 
down  any  general  rule  applicable  to  all  cases 
involving  the  liability  of  the  common  employer 
to  one  employee  for  the  negligence  of  a  co- 
employee  in  the  same  service.  It  is  sufficient 
to  say  that,  while  the  general  doctrine,  as 
stated  by  Chief  Justice  Shaw,  is  sustained  by 
elementary  writers  of  high  authority,  and  by 
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numerous  adjudications  of  the  American  and 
English  courts,  there  are  well-defined  excep- 
tions, which,  resting,  as  they  clearly  do,  upon 
principles  of  Justice,  expediency,  and  public 
policy,  have  become  too  firmly  established  in 
our  Jurisprudence  to  be  now  disregarded  or 
shaken. 

One,  and,  perhaps,  the  most  important  of 
those  exceptions  arises  from  the  obligation  of 
the  master,  whether  a  natural  person  or  a 
corporate  body,  not  to  expose  the  servant, 
when  conducting  the  master's  business,  to 
perils  or  hazards  against  which  he  may  be 
guarded  by  proper  diligence  upon  the  part  of 
the  master.  To  that  end  the  master  is  bound 
to  observe  all  the  care  which  prudence  and 
the  exigencies  of  the  situation  require,  in  pro- 
viding the  servant  with  machinery  or  other 
instrumentalities,  adequately  safe  for  use  by 
the  latter.  It  is  implied  in  the  contract  be- 
tween the  parties  that  the  servant  risks  the 
dangers  which  ordinarily  attend  or  are  inci- 
dent to  the  business  in  which  he  voluntarily 
.engages  for  compensation ;  among  which  is 
the  carelessness  of  those,  nt  least,  in  the  same 
work  or  employment,  with  whose  habits,  con- 
duct, and  capacity  he  has,  in  the  course  of 
his  duties,  an  opportunity  to  become  ac- 
quainted, and  against  whose  neglect  or  incom- 
petency he  may  himself  take  such  precautions 
as  his  inclination  or  Judgment  may  suggest. 
But  it  is  equally  implied  in  the  same  contract 
that  the  master  shall  supply  the  physical 
means  and  agencies  for  the  conduct  of  his 
business.  It  is  also  implied,  and  public  policy 
requires,  that,  in  selecting  such  means,  he 
shall  not  be  wanting  in  proper  care.  His 
negligence,  in  that  regard,  is  not  a  hazard 
usually  or  necessarily  attendant  upon  the 
business.  'Sot  is  it  one  which  the  servant, 
in  legal  contemplation,  is  presumed  to  risk, 
for  the  obvious  reason  that  the  servant  who 
is  to  use  the  instrumentalities  provided  by 
the  "master,  has,  ordinarily,  no  connection 
with  their  purchase  in  the  first  instance,  or 
with  their  preservation  or  maintenance,  in 
suitable  condition,  after  they  have  been  sup- 
plied by  the  master. 

In  considering  what  dangers  the  servant  is 
presumed  to  risk,  the  court,  in  Railroad  Co. 
V.  Fort,  17  Wall.,  557,  said:  "But  this  pre- 
sumption cannot  arise  where  the  risk  is  not 
within  the  contract  of  service,  and  the  servant 
had  no  reason  to  believe  he  would  have  to  en- 
counter it.  If  it  were  otherwise,  principals 
would  be  released  from  all  obligations  to 
make  reparations  to  an  employee  in  a  subor- 
dinate position  for  any  injury  caused  by  the 
wrongful" conduct  of  the  persons  placed  over 
him,  whether  they  were  fellow-servants  in  the 


same  common  service  or  not.  Such  a  doctrine 
would-be  subversive  of  all  just  ideas  of  the 
obligations  arising  out  of  the  contract  of  ser- 
vice, and  withdraw  all  protection  from  the 
subordinate  employees  of  railroad  corpora- 
tions. These  corporations,  instead  of  being 
requiped  to  conduct  their  busine/is  so  as  not 
to  endanger  life,  would,  so  far  as  this  class  of 
persons  were  concerned,  be  relieved  of  all 
pecuniary  responsibility  in  case  they  failed  to 
do  it.  A  doctrine  that  leads  to  such  results 
is  unsupported  by  reason  and  cannot  receive 
our  sanction." 

A  railroad  corporation  may  be  controlled 
by  competent,  watchful,  and  prudent  directors, 
who  exercise  the  greatest  caution  in  the  selec* 
tion  of  a  superintendent  or  general  manager, 
under  whose  supervision  and  orders  its  affairs 
and  business,  in  all  of  its  departments,  are 
conducted.  The  latter,  in  turn,  may  observe 
the  same  caution  in  the  appointment  of  sub- 
ordinates at  the  head  of  the  several  branches 
or  departments  of  the  company's  service. 
But  the  obligation  still  remains  to  provide 
and  maintain,  in  suitable  condition,  the  ma- 
chinery and  apparatus  to  be  used  by  its  em- 
ployees— an  obligation  the  more  important, 
and  the  degree  of  diligence  in  its  performance 
the  greater,  in  proportion  to  the  dangers 
which  may  be  encountered.  Those,  at  least, 
in  the  organization  of  the  corporation,  who 
are  invested  with  controlling  or  superior 
authority  in  that  regard,  represent  its  person- 
ality ;  their  negligence,  from  which  injury  re- 
sults, is  the  negligence  of  the  corporation. 
The  latter  cannot,  in  respect  of  such  matters, 
interpose  between  it  and  the  servant,  who  has 
been  injured,  without  fault  on  his  part,  the 
personal  responsibility  of  an  agent  who,  in 
exercising  the  master's  authority,  has  vio- 
lated the  duty  he  owes,  as  well  to  the  servant 
as  to  the  corporation. 

To  guard  against  misapplication  of  these 
principles  we  should  say  that  the  corporation 
is  not  to  be  held  as  guaranteeing  or  warrant- 
ing the  absolute  safety,  under  all  circum- 
stances, or  the  perfection  in  all  of  its  parts, 
of  the  machinery  or  apparatus  which  may  be 
provided  for  the  use  of  employees.  Its  duty, 
in  that  respect,  to  its  employees  is  discharged 
when,  but  only  when,  its  agents  whose  busi- 
ness it  is  to  supply  such  instrumentalities, 
exercise  due  care  as  well  in  their  purchase 
originally,  as  in  keeping  and  maintaining 
theiti  in  such  condition  as  to  be  reasonably 
and  adequately  safe  for  use  by  employees. 

The  principles  we  have  announced  fire  sus- 
tained by  the  great  weight  of  authority  in  this 
country,  as  an  examination  of  adjudged  cases, 
and  elementary  treatises,  will  fully  show. 
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A  leading  case  is  Ford  v.  Fitcliburg  Rail- 
road Company,  110  Mass.,  241.  That  was 
an  action  by  an  engineer  to  recover  damages 
for  injuries  caused  by  the  explosion  of  his 
engine,  which  was  old  and  out  of  repair.  His 
right  to  recover  was  disputed  upon  the  ground 
that  the  want  of  repair  of  the  engine  was  due 
to  the  negligence  of  fellow-servants  in  the  de- 
partment  of  repairs. 

But  the  court  said  :  "  The  rule  of  law  which 
exempted  the  master  from  responsibility  to  the 
servant  for  injuries  received  from  the  ordinary 
risks  of  his  employment,  including  the  negli- 
gence of  his  fellow  servants,  does  not  excuse 
the  exercise  of  ordinary  care  in  supplying  and 
maintaining  proper  instrumentalities  for  the 
performance  of  the  work  required.  One  who 
enters  the  emplo3'ment  of  another  has  a  right 
to  count  on  this  duty,  and  is  not  required  to 
assume  the  risks  of  the  master's  negligence 
in  this  respect.  The  fact  that  it  is  a  duty 
which  must  always  be  discharged,  when  the 
employer  is  a  corporation,  by  officers  and 
agents,  does  not  relieve  the  corporation  fh>m 
"that  obligation.  The  agents  who  are  charged 
with  the  duty  of  supplying  safe  machinery 
are  not,  in  the  true  sense  of  the  rule  relied 
on,  to  be  regarded  as  fellow-servants  of  those 
who  are  engaged  in  operating  it.  They  are 
charged  with  the  master's  duty  to  his  servant. 
They  are  employed  in  distinct  and  indepen- 
dent departments  of  service,  and  there  is  no 
difficulty  in  distinguishing  them,  even  when 
the  same  person  renders  service  by  turns  in 
each,  as  the  convenience  of  the  employer  may 
require."  In  a  subsequent  portion  of  the 
same  opinion,  the  court  said :  *'  The  corpora 
tion  is  equally  chargeable,  whether  the  negii 
gence  was  in  originally  failing  to  provide  or 
in  afterwards  failing  to  keep  its  machinery  in 
safe  condition." 

The  same  views,  substantially,  are  expressed 
by  Mr.  Wharton  in  his  Treatise  on  the  Law 
of  Negligence.  The  author  (§211)  says: 
"  The  question  is  that  of  duty ;  and  without 
making  the  unnecessary  and  inadequate  as- 
sumption of  implied  warranty,  it  is  sufficient 
for  the  purposes  of  justice  to  assert  that  it  is 
the  duty  of  an  employer  inviting  employees 
to  use  his  structure  and  machinery,  to  use 
proper  care  and  diligence  to  make  such  struc- 
ture and  machinery  fit  for  use."  Again  (sec. 
212) :  ^'  At  the  same  time  we  must  remember 
that  where  a  master  personally,  or  through 
his  representatives,  exercises  due  care  in  the 
purchase  or  construction  of  buildings  and 
machinery,  and  in  their  repair,  he  cannot  be 
made  liable  for  injuries  which  arise  from 
casualties  against  which  such  care  would  not 
protect.    It  is  otherwise  if  there  be  a  lack  in 


such  care,  either  by  himself  or  his  representa- 
tives. The  duty  of  repairing  is  his  own  ;  and, 
as  we  shall  hereafter  see,  the  better  opinion 
Is,  that  he  is  directly  liable  for  the  negligence 
of  agents  when  acting  in  this  respect  in  his 
behalf.  If  the  master  *  knows,  or,  in  the  ex- 
ercise  of  due  care,  might  have  known,  that 
*  *  *  his  structures  or  engines  were  in- 
sufficient, either  at  the  time  of  procuring 
them,  or  at  any  subsequent  time,  he  fails  in 
his  duty.' "  Still  further,  in  reference  to  the 
obligation  upon  the  master  to  supply  suitable 
machinery  for  working  use,  (§  282  a) :  **  It 
has  sometimes  been  said  that  a  corporation 
is  obliged  to  act  aljrays  by  servants,  and  that 
it  is  unjust  to  impute  to  it  personal  negligence 
in  cases  in  which  it  is  impossible  for  it  to  be 
negligent  personally.  But  if  this  be  true,  it 
would  relieve  corporations  from  all  liability 
to  servants.  The  true  view  is,  that,  as  the 
corporation  can  act  only  through  superintend- 
ing officers,  the  negligences  of  those  officers, 
in  respect  to  other  servants,  are  the  negli- 
gences of  the  corporation." 

The  current  of  decisions  in  this  country  is 
in  the  same  direction,  as  will  be  seen  fh)m  an 
examination  of  the  authorities,  some  of  which 
are  cited  in  the  note  at  the  end  of  this  opinion. 

It  is,  however,  insisted  that  the  defence  is 
sustained  by  the  settled  course  of  decisions 
in  the  Efiglish  courts.  It  is,  undoubtedly, 
true  that  the  general  doctrine  of  the  immunity 
of  the  master  from  responsibility  for  injuries 
received  by  his  servant  from  a  fellow-servant 
in  the  same  employment  has,  in  some  cases, 
been  carried  much  further  by  the  English, 
than  by  the  American  courts.  But  we  cannot 
see  that,  upon  the  precise  question  we  have 
been  considering,  there  is  any  substantial 
conflict  between  them.  That  question  was 
not,  as  is  supposed,  involved,  it  certainly  was 
not  decided,  in  Priestly  v.  Fowler,  8  M.  &  W., 
1.  The  decision  there  was  placed  by  Lord 
Abinger,  partly,  upon  the  ground  that  in  the 
"  sort  of  employment  especially  described  in 
the  declaration,  [transporting  goods  of  the 
master  by  one  servant,  in  a  van,  conducted  by 
another  of  his  servants,]  ♦  ♦  *  the  plain- 
tiff must  have  known  as  well  as  the  master, 
and  probably  better,  whether  the  van  was  suf- 
ficient, whether  it  was  overloaded,  and  whether 
it  was  likely  to  carry  him  safely."  But  even 
in  that  case,  although  the  court  declared  it 
was  not  called  upon  to  decide  how  far 
knowledge  upon  the  part  of  the  master,  of 
vices  or  imperfections  in  the  carriage  used  by 
the  servant  injured  would  make  him  liable,  it 
was  said :  "  He  (the  master)  is^  no  doubt, 
bound  to  provide  for  the  safety  of  the  servant 
in  the  course  of  his  employment,  to  the  best 
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of  his  judgment,  information,  and  belief." 
The  question  came  before  the  House  of 
Lords  in  Patterson  v.  Wallace,  (1  Macq.  H. 
L.  Cas.,  748,)  and,  again,  in  1858  in  Bartons- 
hill  Coal  Co.  V.  Reid,  3  id.,  288.  In  the  last- 
named  case  Lord  Cranworth  said  that  it  was 
a  principle,  established  by  many  preceding 
cases,  '*  that  when  a  master  employs  his  ser- 
vant in  a  work  of  danger  he  is  bound  to  exer- 
cise due  care  in  order  to  have  his  tackle  and 
machinery  in  a  safe  and  proper  condition,  so 
as  to  protect  the  servant  against  unnecessary 
risks."  This  he  held  to  be  the  law  in  both 
Scotland  and  England.  At  the  same  sitting 
of  the  House  of  Lords,  Bartonshill  Coal  Co. 
V.  McGuire,  8  id.,  807,  was  determined.  In 
that  case  Lord  Chancellor  Chelmsford  de- 
livered the  principal  opinion,  concurring  in 
what  was  said  in  the  Reid  case.  After  refer- 
ring to  the  general  doctrine  as  announced  in 
Priestly  V.  Fowler,  and  recognized  subse- 
quently in  other  cases  in  the  English  courts, 
he  said :  **  In  the  considei^ation  of  these  cases 
it  did  not  become  necessary  to  define  with 
any  great  precision  what  was  meant  by  the 
words  *  common  service '  or  *  common  employ- 
ment,' and,  perhaps,  it  might  be  difficult  be- 
forehand to  suggest  any  exact  definition  of 
them.  It  is  necessary,  however,  in  each  par- 
ticular oftse  to  ascertain  whether  the  fellow- 
servants  are  fellow-laborers  in  the  same  work, 
because,  although  a  servant  may  be  taken  to 
have  engaged  to  encounter  all  risks  which  are 
incident  to  the  service  which  he  undertakes, 
yet  he  cannot  be  expected  to  anticipate  those 
which  may  happen  to  him  on  occasions  foreign 
to  his  employment.  Where  servants,  there- 
fore, are  engaged  in  different  departments  of 
duty,  an  injury  committed  by  one  servant  up-* 
on  the  other,  by  carelessness  or  negligence  in 
the  course  of  his  peculiar  work,  is  not  within 
the  exception,  and  the  master's  liability  at- 
taches in  that  case  in  the  same  manner  as  if 
the  injured  servant  stood  in  no  such  relation 
to  him." 

Upon  the  same  occasion  Lord  Brougham, 
referring  to  the  remark  of  a  Scotch  judge'  to 
the  effect  that  an  absolute  and  inflexible  rule, 
releasing  the  master  from  responsibility  in 
every  case  where  one  servant  is  injured  by  the 
fault  of  another,  was  utterly  unknown  to  the 
law  of  Scotland,  said  :  **  But,  my  lords,  it  is 
utterly  unknown  to  the  laws  of  England  also. 
To  bring  the  case  within  the  exemption  there 
must  be  this  most  material  qualification,  that 
the  two  servants  shall  be  men  in  the  same 
common  employment,  and  engaged  in  the 
same  common  work  under  that  employment." 
—(8  id.,  818.) 
An  instructive  case  is  Clarke  v.  Holmes, 


decided  in  1862,  in  the  exchequer  chamber 
upon  appeal  from  the  Court  of  Exchequer,  7 
H.  &  N.,  987.  There,  the  plaintiff  was  em- 
ployed  by  the  defendant  to  oil  dangerous 
machinery,  and  he  was  injured  in  consequence 
of  its  remaining  unfenced.  He  had  com- 
plained of  the  condition  of  the  machinery,  and 
the  manager  of  the  defendant,  in  the  latter's 
presence,  promised  that  the  fencing  should 
be  restored.  In  the  course  of  the  argument 
counsel  for  the  defendant  relied  upon  Priestly 
V.  Fowler,  claiming  it  to  have  dtecided  that 
whenever  a  servant  accepts  a  dangerous  oc- 
cupation he  must  bear  the  risk.  He  was, 
however,  interrupted  by  Cockburn,  C.  J.,  with 
the  remark :  "  That  is,  whatever  is  fairly  with- 
in the  scope  of  the  occupation,  including  the 
negligence  of  fellow-servants ;  here,  it  is  the 
negligence  of  the  master."  Crompton,  J., 
also  said :  "  It  cannot  be  made  part  of  the 
contract,  that  the  master  shall  not  be  liable 
for  his  owq  negligence." 

In  the  opinion  delivered  by  Cockburn,  C. 
J.,  it  was  said :  « I  consider  the  doctrine  laid 
down  by  the  House  of  Lords  in  the  case  of 
The  Bartonshill  Coal  Co.  v.  Reid,  as  the  law 
of  Scotland  with  reference  to  the  duty  of  a 
master,  as  applicable  to  the  law  of  England 
also,  namely,  that  when  a  servant  is  employed 
on  machinery  from  the  use  of  which  danger 
may  arise,  it  is  the  duty  of  the  master  to  take 
due  care,  and  to  use  all  reasonable  means,  to 
guard  against  and  prevent  any  defects  from 
which  increased  and  unnecessary  danger  may 
occur."  Again,  in  the  same  opinion  :  "  The 
rule  I  am  laying  down  goes  only  to  this,  that 
the  danger  contemplated  on  entering  into  the 
contract,  shall  not  be  aggravated  by  any  omis- 
sion on  the  part  of  the  master  to  keep  the 
machinery  in  the  condition  in  which,  from 
the  terms  of  the  contract,  or  the  nature  of  the 
employment,  the  servant  had  a  right  to  ex- 
pect that  it  would  be  kept." 

Byles,  J. :  '*  But  I  think  the  master  liable 
on  the  broader  ground,  to  wit,  that  the  owner 
of  dangerous  machinery  is  bound  to  exercise 
due  care  that  it  is  in  a  safe  and  proper  condi- 
tion. *  *  *  The  master  is  neither,  on  the 
one  hand,  at  liberty  to  neglect  all  care,  nor, 
on  the  other,  is  he  to  insure  safety, -but  he  is 
to  use  due  and  reasonable  care.  ♦  *  * 
Why  may  not  the  master  be  guilty  of  negli- 
gence, by  his  manager,  or  agent,  whose  em- 
ployment may  be  so  distinct  from  that  of  the 
injured  servant  that  they  cannot  with  propriety 
be  deemed  fellow-servants  ?  And  if  a  master's 
personal  knowledge  of  defects  in  his  machinery 
be  necessary  to  his  liability,  the  more  a  master 
neglects  his  business  and  abandons  it  to 
others  the  less  will  he  be  liable." 
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To  tbe  same  effect  is  the  recent  case  qf  cognizing  the  defective  condition  of  the  cow-. 
Murray  v.  Phillips,  decided  in  1876  in  the  catcher  or  pilot,  had  continued  to  use  the  en- 
Exchequer  Division  of  the  High  Court  of  Jus-  gine,  without  giving  proper  notice  thereof  to 
tice. — (35  Law  Times  Rep.,  477.)  j  the  proper  officers  of  the  company,  he  would 

It  is  scarcely  necessary  to  say  that  the  jury  !  undoubtedly  have  been  guilty  of  such  con- 
were  not  correctly  informed  by  the  court  be-  i  tributory  negligence  as  to  bar  a  recovery,  so 


low  as  to  the  legal  principles  governing  this 
case.  It  is  impossible  to  reconcile  the  general 
charge,  or  specific  instructions,  with  the  rules 
which  we  have  laid  down.  They  were,  taken 
together,  equivalent  to  a  peremptory  instruc- 
tion to  fiind  for  the  company.  The  jury  may 
have  believed,  from  the  evidence,  that  the  de- 
fects complained  of  constituted  the  efficient 
proximate  cause  of  the  death  of  the  engineer : 
that  such  defects  would  not  have  existed  had 
the  master-mechanic  and  foreman  of  the  round- 
house exercised  reasonable  care  and  diligence 
in  the  d  ischarge  of  their  respective  duties  touch- 
ing the  machinery  and  physical  appliances 
supplied  to  employees  engaged  in  running 
trains ;  and  that  the  deceased  was  not  charge- 
able with  contributory  negligence ;  yet  con- 
sistently with  any  fair  interpretation  of  the 
charge,  and  the  specific  instructions,  they  were 
precluded  from  finding  a  verdict  against  the 
company. 

One  other  question,  arising  upon  the  in- 
structions, and  which  has  been  discussed,  with 
some  fullness  by  counsel,  deserves  notice  at 
our  hands.  It  is  contended  by  counsel  that 
the  engineer  was  guilty  of  such  contributory 
negligence  as  to  prevent  the  plaintiffs  from 
recovering.  The  instruction  upon  that  branch 
was  misleading  and  erroneous. 

The  defect  in  the  engine,  of  which  the  en- 
gineer had  knowledge,  was  that  which  existed 
in  the  cow-catcher  or  pilot.  It  is  not  claimed 
that  he  was  aware  of  the  insufficient  fasten- 
ing of  the  whistle,  or  that  the  defect,  if  any, 
in  that  respect,  was  of  such  a  character  that 
he  should  have  become  advised  of  it  while 
using  the  engine  on  the  road.  •  But  he  did 
have  knowledge  of  the  defective  conditon  of 
the  cow-catcher  or  pilot,  and  complained  there- 
of to  both  the  master-mechanic  and  the  fore- 
man of  the  round-house.  They  promised  that 
it  should  be  promptly  remedied,  and  it  may 
be  that  he  continued  to  use  the  engine  in  the 
belief  that  the  defect  would  be  removed.  The 
court  below  seem  to  attach  no  consequence 
to  the  complaint  made  by  the  engineer,  fol- 
lowed, as  it  was,  by  explicit  assurances  that 
the  defect  should  be  remedied.  According 
to  the  instructions,  if  the  engineer  used  the 
engine  with  knowledge  of  the  defect,  the  jury 
should  find  for  the  company,  although  he  may 
have  been  justified  in  relying  upon  those  as- 
surances. 

If  the  engijieer,  after  discovering  or  r^» 


far  as  such  defect  was  found  to  have  been  the 
efficient  cause  of  the  death.  He  would  be 
held,  in  that  case,  to  have  himself  risked  the 
dangers  which  might  result  from  the  use  of 
the  engine  in  such  detective  condition.  But 
"  there  can  be  no  doubt  that,  where  a  master 
has  expressly  promised  to  repair  a  defect,  the 
servant  can  recover  for  an  injury  caused  there- 
by, within  such  a  period  of  time  after  the 
promise,  as  would  be  reasonable  to  allow  for 
its  performance,  and,  as  we  think,  for  an  in- 
jury suffered  within  any  period  which  would 
not  preclude  all  reasonable  expectation  that 
the  promise  might  be  kept." — (Sherman  & 
Redfield  on  Negligence,  §  96 ;  Conroy  v.  Vul- 
can Iron  Works,  62  Mo.,  88 ;  Pattefson  v.  P. 
<Sb  C.  R.  W.  Co.,  76  Penn.  St.,  889 ;  Le  Clair 
V.  R.  R.  Co.,  20  Minn.,  9 ;  Brabbits  v.  R.  W. 
Co.,  88  Mo.,  289 ;  Ford  v.  Fitchburg  R.  R. 
Co.,  110.)  «*  If  the  servant,"  says  Mr.  Cooley 
in  his  work  on  Torts,  559,  *<  having  a  right  to 
abandon  the  service  because  it  is  dangerous, 
refrains  from  doing  so  in  consequence  of  as- 
surances that  the  danger  shall  be  removed, 
the  duty  to  remove  the  danger  is  manifest 
and  imperative,  and  the  master  is  not  in  the 
exercise  of  ordinary  care  unless  or  until  he 
makes  his  assurances  good.  Moreover,  the 
assurances  remove  all  ground  for  the  argu- 
ment that  the  servant  by  continuing  the  em- 
ployment engages  to  assume  the  risks." 

And  such  seems  to  be  the  rule  recognized 
in  the  English  courts. — (Holmes  v.  Worthing- 
ton,  2  Fos.  &  Fin.,  585 ;  Holmes  v.  Clarke,  6 
H.  A  N.,  849 ;  Clarke  v.  Holmes  7  Hur.  <Sb 
N.,  942.)  We  may  add,  that  it  was  for  the 
jury  to  say  whether  the  defect  in  the  cow- 
catcher or  pilot  was  such  that  none  but  a  reck- 
less engineer,  utterly  careless  of  his  safety, 
would  have  used  the  engine  without  it  being 
removed.  If,  under  all  the  circumstances, 
and  in  view  of  the  promises  to  remedy  the 
defect,  the  engineer  was  not  wanting  in  due 
care  in  continuing  to  use  the  engine,  then  the 
company  will  not  be  excused  for  the  omission 
to  supply  proper  machinery,  upon  the  ground 
of  contributory  negligence.  That  the  engineer 
knew  of  the  alleged  defect  was  not,  under  the 
circumstances,  and  as  matter  of  law,  abso- 
lutely conclusive  of  want  of  due  care  on  his 
part.— (110  Mass.,  261 :  49  N.  Y.,  521.)  In 
such  a  case  as  that  here  presented,  the  bur- 
den of  proof  to  show  contributory  negligence 
was  upon  the  defendant, — (Railroad  Co.  v. 
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Gladmon,  15  Wall.,  401 ;  Wharton's  Law  of 
Negligence,  §  423,  and  authorities  there  cited 
in  note  1 ;  93  U.  S.,  291.) 

Our  attention  has  been  called  to  two  cases 
determined  in  the  Supreme  Court  of  Texas, 
and  which,  it  is  urged,  sustain  the  principles 
announced  in  th^  court  below.  After  a  care- 
ful consideration  of  those  cases  we  are  of 
opinion  that  they  do  not  necessarily  conflict 
with  the  conclusions  we  have  reached,  l^e 
this  as  it  may,  the  questions  before  us,  in  the 
absence  of  positive  statute,  depend  upon 
principles  of  general  law,  and,  in  their  de- 
termination, we  are  not  required  to  follow  the 
decisions  of  the  State  courts. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  set  aside  the 
verdict  and  award  a  new  trial,  and  for  such 
other  proceedings  as  may  be  consistent  with 
this  opinion. 

Note—  73  N.  Y.,  40;  49  N.  Y.,  530; 
53  N.  Y.,  551 ;  59  N.  Y.,  517 ;  13  Allen,  440 ; 
48  Me.,  116  :  66  Me.,  425 ;  3  Dillon,  321 ;  55 
III.,  492 ;  45  111.,  197 ;  60  III.,  175 ;  8  Allen, 
441 :  1  Coldw.,  613 ;  38  Wis.,  293  ;  78  Pa.  St., 
32  ;  46  Mo..  169  ;  20  Minn.,  9  ;  3  Sawyer,  444  ; 
Wharton's  Law  of  Negligence,  2d.  edit.,  §  199 
to  242  and  notes. 

Syllabi  of  Gasos  and  Gompilation  of  Aithorities 

1.  A  preliminary  injunction  will  not  be  con- 
tinued where  the  answer  or  affidavit  denies 
the  equities  of  plaintiflfs  bill. 

2.  A  preliminary  injunction  was  granted  re- 
straining the  Mayor,  Controller  and  Treas- 
urer  of  the  city  from  drawing,  countersigning 
or  paying  warrants  fo«  a  claim  against  the 
city  which  if  the  facts  set  forth  in  the  plain- 
tiffs bill  were  true  were  unjust,  illegal  and 
fraudulent.  Held,  that  as  under  the  act  of 
May  23d,  1874,  P.  L.  23,  any  officer  drawing 
any  warrant  or  passing  any  voucher  or  pay- 
ing the  same  for  a  claim  against  the  city 
without  previous  authority  of  law,  would  be 
guilty  of  a  misdemeanor  liable  to  a  fine  and 
imprisonment,  the  presumption  is  that  the 
officers  of  the  city  would  not  draw,  counter- 
sign or  pay  the  claim  unless  the  laws  in  the 
matter  were  fully  complied  with,  and  there- 
fore the  injunction  must  be  dissolved. 

The  right  of  a  tax  payer  to  an  injunction 
to  restrain  illegal  acts  of  municipal  oflScers 
cannot  be  questioned ;  Sank  v.  City,  8  Phil  a. 
117 ;  Latham  v.  City,  2  W.  N.  C,  525  ;  Sharp- 
less  V.  Mayor,  8  Harris  147 ;  Wheeler  v.  City, 
27  P.  F.  Smith,"344 ;  Boies  et  al.  v.  Scranton, 
1  Lack.  Leg.  Rec,  261 ;  Mathews  et  al.  v. 
Scranton,  7  Luz.  Leg.  Reg.,  108,  127. 

The  Constitution  of  1874  and  the  statutes 


passed  under  it  in  relation  to  municipal  cor- 
porations constitute  a  definite  and  fixed 
system  for  their  government.  In  relation  to 
contracts  these  require : 

1.  An  ordinance  authorizing  a  contract; 
act  53  May,  1874,  sec.  4,  P.  L.,  232 ;  Boies  et 
al.  V.  Scranton,  1  Lack.  Leg.  Rec,  108,  127 ; 
Penn.  Globe  Gas  Light  Co.  v.  Scranton. 
MSS.  opinion  by  Hand,  S. 

2.  Advertising  for  proposals. 

3.  Awarding  to  lowest  bidder ;  act  23  May, 
1874,  sec.  6,  P.  L.,  233 ;  Brady  v.  New  York, 
20  N.  Y.  R.,  31 2  :  Addis  v.  City,  4  Norris.  379 ; 
Dillon   Municipal   Corp.,   482. 

4.  A  contract  either  by  Mayor  and  Coun- 
cils or  a  Commissioner ;  Act  23  May  1874, 
sec.  18  P.  L.,  237,  Constitution  of  Pa.,  Act 
XV,  sec.  2.  If  this  contract  is  by  a  commis- 
sion an  appropriation  to  pay  the  same  must 
have  previouslv  been  made.  Constitution  of 
Pa.,  XV,  sec.  2. 

The  contract  must  be  express;  Act  23d 
May,  1874,  sec.  6,  P.  L.,  233 ;  Addes  vs.  City, 
4  Norris,  379  ;  Findley^s  appeal,  3  W.  N.  C^ 
423.  There  can  be  no  implied  contract, 
Leightner  v.  Kleckner,  5  W.  &  S.,  181, 

For  defendants  it  was  contended  where  the 
answer  or  aflSdavit  denies  the  equities  of  the 
bill  the  injunction  will  not  be  continued; 
Johnson  v.  Kier,  3  Pitts,  204. 

The  authorized  body  of  a  municipal  corpo- 
ration may  bind  by  an  ordinance  which  will 
act  as  a  contract :  Dillon  Municipal  Corp., 
466 ;  People  v.  San  Francisco,  27  Cal.,  655 ; 
Logansport  v.  Blackmore,  17Ind.,  318.  There 
is  here  an  ordinance  which  binds  the  city  as 
a  contract ;  ordinance  of  20th  January,  1877, 
Burns  L.  &  O.,  308,  sec.  903.  Municipal  cor- 
porations may  be  bound  by  implied  contracts^ 
within  the  scope  of  their  powers,  Dillon  Mu- 
nicipal Corp.,  475.  A  municipal  corporation 
may  ratify  the  unauthorized  acts  and  con- 
tracts of  its  officers  within  the  corporate  pow- 
ers ;  Dillon  Municipal  Corp.,  478  ;  Gas  Com-  % 
pany  v.  San  Francisco,  9  Cal.,  453.  The  city 
may  under  its  general  corporate  power  am- 
tract  for  lighting  its  streets;  the  provision 
requiring  contracts  to  be  let  to  the  lowest 
bidder  is  inapplicable.  Harlem  Gas  Compa- 
ny V.  Mayor,  33  N.  Y.,  309.  [Stewart  v. 
City  of  Scranton  et  al.  Penn.] 


Negligence  ;  Court  and  Jury. — It  is  only  in 
that  class  of  cases  where  a  party  has  failed 
in  th^  performance  of  a  clear  legal  duty,  that 
when  the  facts  are  undisputed  the  question  of 
negligence  is  necessaril}'  one  of  law. — Car- 
rington  V.  Ficklin's  Ex'r.  Virginia,  1880. 
Op.  by  Burks,  J. 
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HOTBS  OF  RECBlfT  DECISIONS . 

1.  Interest;  After  Maturity  ;  Contract,  2. 
Foreclosure ;  Charge  of  Insurance  Premiums, 
— 1.  Where  the  rate  of  interest  1$  fixed  by  the 
parties,  that  rate  continues  after  default  until 
payment  or  judgment.  116  Mass.,  63.  2. 
Premiums  of  insuiance  paid  by  mortgagees  in 
possession  upon  an  insurance  by  them  for  the 
benefit  of  all  concerned,  are  properly  charge- 
able against  the  proceeds  of  sale  of  the  mort- 
giu^ed  premises  deposited  in  court  after  a 
foreclosure  sale. — [Burgess  v.  Southbridge 
Savings  Bank.  U.  S.  Circuit  Court,  D.  Mass. 
May  7,  1880.     Op.  by  Lowell,  J.] 

1.  Bills  of  Lading :  Stolen  Bill ;  Bona  fide 
Purchaser  for  Value,  A  bill  of  lading,  though 
made  assignable  by  statute,  has  not  the  full 
character  of  negotiable  paper;  and  in  the 
bands  of  a  purchaser  for  value,  in  good  faith, 
without  notice,  taken  from  one  who  has  stolen 
it,  it  is  without  value. 

2.  Ibid, — Ibid, — Notice,  The  purchaser  of 
a  negotiable  bill  of  lading,  when  he  has 
grounds  for  belief  that  the  holder  has  no  title, 
will  be  held  to  have  knowledge  of  the  defect 
of  title  [Shaw  v.  Merchants'  National  Bank 
of  St.  Louis.  Supreme  Court  of  the  United 
States,  April,  1880.] 

Feilerdl  Practice ;  Master  made  Referee  by 
Agreement  of  Parties, — It  is  not  competent 
for  parties,  by  agreement,  to  constitute  a  mas- 
ter, to  whom  a  cause  has  been  referred  by  an 
order  out  of  chancery,  a  referee  at  law,  or  to 
confer  upon  him  the  powers  of  such  a  referee. 
— [Fanners'  Loan  and  Trust  Co.  v.  Central  R. 
R.  of  Iowa.  U%  S.  Circuit  Court,  Dist.  Iowa. 
Op.  by  McCrary,  J.] 


Treaty— Anerican  and  Freneh  Clains  GonmissioD. 

Convention  between  the  United  States  of  Amer- 
ica and  the  French  Republic,  for  the  settle- 
ment of  certain  claims  of  the  citizens  of  either 

country  against  the  other, 

• 

The  United  States  of  America  and  the 
French  Republic,  animated  by  the  desire  to 
settle  and  adjust  amicably  the  claims  made  by 
the  citizens  of  either  country  against  the  gov- 
ernment of  the  other,  growing  out  of  acts 
committed  by  the  civil  or  military  authorities 
of  either  country,  as  hereinafter  defined,  dur- 
ing a  state  of  war  or  insurrection,  under  the 
circumstances  hereinafter  specified,  have 
agreed  to  make  arrangements  for  that  pur- 
pose, by  means  of  a  convention,  and  have 
named  as  their  plenipotentiaries  to  confer  and 
agree  thereupon,  as  follows : 


The  President  of  the  United  States,  Wil- 
liam Maxwell  Evarts,  Secretary  of  State  of 
the  United  States,  and  the  President  of  the 
French  Republic, Georges  Maxime  Outrey,  En- 
voy Extraordinary  and  Minister  Plenipoten- 
tiary of  France,  at  Washington,  Commander 
of  the  National  Order  of  the  Legion  of  Honor, 
&c.,  &c. 

Who,  after  having  communicated  to  each 
other  their  respective  full  powers,  found  in 
good  and  due  form,  have  agreed  upon  the  fol- 
lowing articles : 

Article  I.  All  claims  on  the  part  of  cor- 
porations, companies,  or  private  individuals, 
citizens  of  the  United  States,  upon  the  gov- 
ernment of  France,  arising  out  of  acts  commit- 
ted against  the  person  or  persons  or  property 
of  citizens  of  the  United  States  not  in  the  ser- 
vice of  the  enemies  of  France,  or  voluntarily 
giving  aid  and  comfort  to  the  same,  by  the 
French  civil  or  military  authorities,  upon  the 
high  seas  or  within  the  territory  of  France, 
its  colonies  and  dependencies,  during  the  late 
war  between  France  and  Mexico,  or  during  the 
war  of  1870-71  between  France  and  Germany 
and  the  subsequent  civil  disturbances  known  • 
as  the  "  Insurrection  of  the  Commune ;"  and 
on  the  other  hand,  all  claims  on  the  part  of 
cori>orations,  companies  or  private  individu- 
als, citizens  of  France,  upon  the  Government 
of  the  United  States,  arising  out  of  acts  com- 
mitted against  the  property  of  citizens  of 
France  not  in  the  service  of  the  enemies  of 
the  United  States,  or  voluntarily  giving  aid 
and  comfort  to  the  same,  by  the  civil  or  mili- 
tary authorities  of  the  Government  of  the 
United  States,  upon  the  high  seas  or  within 
the  territorial  jurisdiction  of  the  United 
States,  during  the  period  comprised  between 
the  thirteenth  day  of  April,  eighteenth  hun- 
dred and  sixty -one,  and  the  twentieth  day  of 
August,  eighteen  hundred  and  sixty-six,  shall 
be  referred  to  three  commissioners,  one  of 
whom  shall  be  named  by  the  President  of  the 
United  States,  and  one  by  the  French  gov- 
ernment, and  the  third  by  His  Majesty  the 
Emperor  of  Brazil. 

Art.  II.  The  said  commission,  thus  consti- 
tuted, shall  be  competent  and  obliged  to  ex- 
amine and  decide  upon  all  claims  of  the  afore- 
said character,  presented  to  them  by  the  citi- 
zens of  either  country,  except  such  as  have 
been  already  diplomatically,  judicially,  or 
otherwise  by  competent  authorities,  heretofore 
disposed  of  by  either  government;  but  no 
claim  or  item  of  damage  or  injury  based  upon 
the  emancipation  or  loss  of  slaves  shall  be 
entertained  by  i^aid  commission. 

Abt.  III.  In  case  of  the  death,  prolonged 
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absence,  or  incapacity  to  serve  of  one  of  the 
said  commissioners,  or  in  the  event  of  one 
.  commissioner,  omitting,  or  declining,  or  ceas- 
ing to  act  as  such,  then  the  President  of  the 
United  States,  or  the  government  of  France, 
or  His  Majesty  the  Emperor  of  Brazil,  as  the 
case  may  be,  shall  forthwith  proceed  to  fill 
the  vacancy  so  occasioned  by  naming  another 
commissioner  within  three  months  from  the 
date  of  the  occurrence  of  the  vacancy. 

Art.  IV.  The  commissioners  named  as 
hereinbefore  provided,  shall  meet  in  the  city 
of  Washington  at  the  earliest  convenient  time 
within  six  months  after  the  exchange  of  the 
ratifications  of  this  convention,  and  shall,  as 
their  first  act  in  so  meeting,  make  and  sub- 
scribe a  solemn  declaration  that  they  will  im- 
partially and  carefully  examine  and  decide, 
to  the  best  of  their  judgment  and  according 
to  public  law,  justice  and  equity,  without 
fear,  favor  or  affection,  all  claims  within  the 
description  and  true  meaning  of  Articles  I 
and  II,  which  shall  be  laid  before  them  on 
the  part  of  the  governments  of  the  United 
States  and  of  France,  respectively  ;  and  such 
declaration  shall  be  entered  on  the  record  of 
their  proceedings;  Provided,  however,  that 
the  concurring  judgment  of  any  two  commis- 
sioners shall  be  adequate  for  every  interme- 
diate decision  arising  in  the  execution  of  their 
duty,  and  for  every  final  award. 

Art.  V.  The  commissioners  shall,  without 
delay,  after  the  organization  of  the  commis- 
sion, proceed  to  examine  and  determine  the 
claims  specified  in  the  preceding  articles,  and 
notice  shall  be  given  to  the  respective  gov- 
ernments of  the  day  of  their  organization  and 
readiness  to  proceed  to  the  transaction  of  the 
business  of  the  commission.  Tney  shall  in- 
vestigate and  decide  said  claims  in  such  or- 
der and'  in  such  manner  as  they  may  think 
proper,  but  upon  such  evidence  or  informa- 
tion only  as  shall  be  furnished  by  or  on  be- 
half of  the  respective  governments.  They 
shall  be  bound  to  receive  and  consider  all 
written  documents  or  statements  which  may 
be  presented  to  them  by  or  on  behalf  of  the 
respective  governments  in  support  of,  or  in 
answer  to,  any  claim,  and  to  hear,  if  required, 
one  person  on  each  side  whom  it  shall  be  com- 
petent for  each  government  to  name  as  its 
counsel  or  agent  to  present  and  support 
claims  on  its  behalf,  on  each  and  every  sepa- 
rate claim.  Each  government  shall  furnish 
at  the  request  of  the  comn^issioners,  or  of  any 
two  of  them,  the  papers  in  its  possession 
which  may  be  important  to  the  just  determin- 
ation of  any  of  the  claims  laid  before  the 
commission. 

Art.    VI.    The  concurring   decisions   of 


the  Commissioners,  or  of  any  two  of  them, 
shall  be  conclusive  and  final.  Said  decisious 
shall  in  every  case  be  given  upon  each  indi- 
vidual claim,  in  writing,  stating^  in  the  event 
of  a  pecuniary  award  being  made,  the  amonnt 
or  equivalent  value  of  the  same  in  gold  coin 
of  the  United  States  or  of  France,  as  the  case 
ma}*^  be ;  and  in  the  event  of  interest  being  al- 
lowed on  such  award,  the  rate  thereof  and  the 
period  for  which  it'  is  to  be  computed  shall  be 
fixed,  which  period  shall  not  extend  beyond 
the  close  of  the  Commission ;  and  said  decision 
shall  be  signed  by  the  Commission  concurring 
therein. 

Art.  VII.  The  High  contracting  parties 
hereby  engage  to  consider  the  decision  of 'the 
Commissioners,  or  of  any  two  of  them,  as  ab- 
solutely final  and  conclusive  upon  each  claim 
decided  upon  by  them,  and  to  give  full  efiiect 
to  such  decisions  without  any  objections, 
evasions,  or  delay  whatever. 

Art.  VIIL  Everyclaim  shall  be  presented 
to  the  commissioners  within  a  period  of  six 
months,  reckoned  from  the  day  of  their  first 
meeting  for  •  business,  after  notice  to  the  re- 
spective governments,  as  prescribed  in  article 
V.  of  this  convention.  Nevertheless,  in  any 
case  where  reasons  for  delay  shall  be  es- 
tablished to  the  satisfaction  of  the  commis- 
sioners, or  of  any  two  of  them,  the  period  for 
presenting  the  claim  may  be  extended  by  them 
to  any  time  not  exceeding  three  months  longer. 

The  commissioners  shall  be  bound  to  ex- 
amine and  decide  upon  every  claim  within  two 
years  from  the  day  of  their  first  meeting  for 
business  as  aforesaid  ;  which  period  shall  not 
be  extended  except  only  in  case  the  proceed- 
ings of  the  commission  shall  be  interrupted 
by  the  death,  incapacity,  retirement,  or  ces- 
sation of  the  functions  of  any  one  of  the  com- 
missioners, in  which  event  the  period  of  two 
years  herein  prescribed  shall  not  be  held  to 
include  the  time  during  which  such  interrup- 
tion may  actually  exist. 

It  shall  be  competent  in  each  case  for  the 
said  commissioners  to  decide  whether  any 
claim  has,  or  has  not,  been  duly  made,  pre- 
ferred, and  laid  before  them,  either  wholly,  or 
to  any  and  what  extent,  according  to  the  true 
intent  and  meaning  of  this  convention. 

Art.  IX.  All  sums  of  money  which  may 
be  awarded  by  the  commissioners  as  aforesaid, 
shall  be  paid  by  the  one  government  to  the 
other,  as  the  case  may  be,  at  the  capital  of  the 
government  to  receive  such  payment,  within 
twelve  months  after  the  date  of  the  final  award, 
without  interest,  and  without  any  deduction 
save  as  specified  in  Article  X. 

Art.  X.  The  commissioners  shall  keep  an 
accurate  record  and  correct  minutes  or  not^ 
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of  all  their  proceedings,  with  the  dates  there- 
of ;  and  the  Governments  of  the  United  States 
and  of  France  may  each  appoint  and  employ 
a  secretary  versed  in  the  language  of  both 
countries,  and  the  commissioners  may  appoint 
any  other  necessary  officer  or  officers  to  assist 
them  in  the  transaction  of  the  business  which 
may  fiome  before  them. 

Each  government  shall  pay  its  own  commis- 
sioner, secretary,  and  agent  or  counsel,  and 
at  the  same  or  equivalent  rates  of  compensa- 
tion, as  near  as  may  be,  for  like  officers  on 
the  one  side  as  on  the  other.  All  other  ex- 
penses, including  the  compensation  of  the 
third  commissioner,  which  latter  shall  be  equal 
or  equivalent  to  that  of  the  other  commis- 
sioners, shall  be  defrayed  by  the  two  govern- 
ments in  equal  moieties. 

The  whole  expenses  of  the  commission,  in- 
cluding contingent  expenses,  shall  be  defrayed 
by  a  ratable  deduction  on  the  amount  of  the 
sums  awarded  by  the  commissioners,  provided 
always  that  such  deduction  shall  not  exceed 
the  rate  of  five  per  centum  on  the  suras  so 
awarded.  If  the  whole  expenses  shall  exceed 
this  rate,  then  the  excess  of  expense  shall  be 
defrayed  jointly  by  the  two  governments  in 
equal  moieties. 

Art.  XI.  The  high  contracting  parties  agree 
to  consider  the  result  of  the  proceedings  of 
the  commission  provided  by  this  convention 
as  a  full,  perfect  and  final  settlement  of  any 
and  every  claim  upon  either  government, 
within  the  description  and  true  meaning  of 
Articles  I  and  II ;  audthat  every  such  claim, 
whether  or  not  the  same  may  have  been  pre- 
sented to  the  notice  of,  made,  preferred,  or 
laid  before  the  said  commission,  shall,  from 
and  after  the  conclusion  of  the  proceedings  of 
the  said  commission,  be  considered  and 
treated  as  finally  settled,  concluded  and 
barred. 

Art.  XII.  The  present  convention  shall  be 
ratified  by  the  President  of  the  United  States, 
by  and  with  the  advice  and  consent  of  the 
Senate  thereof,  and  by  the  President  of  the 
French  Republic,  and  the  ratifications  shall 
be  exchanged  at  Washington,  at  as  early  a 
day  as  may  be  possible  within  nine  months 
from  the  date  hereof. 

In  testimony  whereof  the  respective  Pleni- 
potentiaries have  signed  the  present  conven- 
tion, in  the  English  and  French  languages,  in 
duplicate,  and  hereunto  affixed  their  respec- 
tive seals. 

Done  at  the  city  of  Washington,  the  fifteenth 
day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty. 
William  Maxwell  Evarts.      [seal.] 
Max  Outrey,  [seal.] 
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Th«  Sc60  Bonds, 

COMPTROLLER  LAWRENCE'S  CONSTRUCTION  OF 
THE  NEW  LAW. 

The  following  is  the  full  text  of  the  opinion 
of  First  Comptroller  Lawrence  touching  the 
3.65  bonds  of  the  District  of  Columbia. 
Treasury  Department, 
First  Comptroller's  Office, 
Washington,  D.  C,  July  26,  1880. 
Hon,  Jos.  GilJUlan,  Treasurer  of  the  U,  8. 

Sir  :  I  have  the  honor  to  acknowledge  the 
receipt  of  your  letter  of  the  80th  ult.,  asking 
for  a  construction  of  the  act  of  Congress  en- 
titled *'An  act  to  provide  for  the  settlement 
of  all  outstanding  claims  against  the  District 
of  Columbia  and  confer  jurisdiction  upon  the 
Court  of  Claims  to  hear  the  same,  and  for  other 
purposes,"  approved  June  16,  1880. 

Section  9  of  the  act  of  Congress  providing 
for  the  settlement  of  all  outstanding  claims 
against  the  District  of  Columbia  and  confer- 
ring jurisdiction  on  the  Court  of  Claims  to  hear 
the  same,  and  for  other  purposes,  approved 
June  16,  1880,  enacts:  "That  the  Treasurer 
of  the  United  States,  as  ex-ofiflcio  sinking-fund 
commissioner  of  the  District  of  Columbia  is 
hereby  authorized  and  directed  to  redeem  the 
outstanding  certificates  of  the  late  board  of 
audit,  created  by  the  act  approved  June  20, 
1874,  with  the  interest  accrued  on  said  certifi- 
cates, by  issuing  and  delivering  to  the  owners" 
or- holders  of  such  certificates,  bonds  of  the 
District  of  Columbia,  as  provided  in  section 
seven  of  the  act  approved  June  20,  1874,  en- 
titled "  An  act  for  the  Government  of  the  Dis- 
trict of  Columbia,  and  for  other  purposes," 
and  acts  amendatory  thereof;  said  bonds  to 
bear  the  same  date,  same  rate  of  interest,  and 
interest  and  principal  be  payable  at  same 
time,  and  subject  to  all  the  conditions,  pledges 
of  faith,  and  exemptions  as  the  bonds  author- 
ized to  be  issued  by  the  said  seventh  section 
of  said  act,  and  shall  be  signed  by  the  said 
treasurer  as  ex-ofilcio  sinking  fund  commis- 
sioner of  the  District  of  Columbia,  and  num- 
bered, countersigned,  sealed  and  registered 
as  the  said  seventh  section  of  said  act  pre- 
scribes, detaching  all  coupons  from  said  bonds 
up  to  the  date  of  such  certificates." 

Your  letter  asks  my  opinion  upon  the  fol- 
lowing points,  viz. :  **  At  what  date  the  in- 
terest  on  the  8.65  bonds  to  be  issued  in  re- 
demption of  the  board  of  audit  certificates  in 
question  shall  commence,  and  whether  under 
existing  law  there  is  any  appropriation  for 
the  payment  of  interest  upon  the  5.65  bonds 
so  issued. 


Digitized  by 


Google 


508 


WASHINGTON  LAW  REPORTER. 


Vol.    Vm 


It  seems  plain  fh>m  the  language  of  the  sec- 
tion quoted  that  the  interest  is  to  commence 
at  the  date  of  the  certificates  that  the  bonds 
are  issued  to  redeem. 

Before  I  can  answer  the  second  question  it 
will  be  necessary  to  consider  some  of  the  acts 
of  Congress,  relative  to  the  payment  of  in- 
terest on  the  3.65  bonds  of  the  District  of 
Colombia. 

The  issue  of  bonds  was  provided  for  by  the 
act  of  June  20,  1874,  the  seventh  section  of 
which,  as  amended  by  act  of  February  20, 
1875,  provides  as  follows  : 

"And  the  faith  of  the  United  States  is  here- 
by pledged  that  the  United  States  will,  by 
proper  proportional  appropriations,  as  con- 
templated by  this  act,  and  by  causing  t*^  be 
levied  upon  the  property  within  said  District 
such  taxes  as  will  do  so,  provide  the  revenues 
necessary  to  pay  the  interest  on  said  bonds 
as  the  same  may  become  due  and  payable,jand 
create  a  sinking  fund  for  the  payment  of  t&e 
principal  thereof^tit  maturity."  (See  U.  S. 
Statutes,  vol.  18,  p.  332,  Id.  120,  sec.  7.) 

This  act  also  provided  that  the  interest  of 
these  bonds  should  be  payable  at  the  Treasury 
of  the  United  States. 

The  next  general  provision  relative  to  the 
payment  of  interest  is  found  in  the  latter  part 
of  section  4,  of  the  act  of  Congress  providing 
a  permanent  form  of  government  for  the  Dis- 
trict of  Columbia,  approved  June  11,  1878, 
where  it  is  enacted  that  **  hereafter  the  Sec- 
retary of  the  Treasury  shall  pay  the  interest 
on  the  3.65  bonds  of  the  District  of  Columbia, 
issued  in  pursuance  of  the  act  of  Congress, 
approved  June  20,  1874,  when  the  same  shall 
become  due  and  payable ;  and  all  amounts  so 
paid  shall  be  credited  as  a  part  of  the  appro- 
priation for  the  year  by  the  United  States 
toward  the  expense  of  the  District  of  Colum- 
bia, as  hereinbefore  provided." 

The  First  Comptroller  has  decided  that  this 
clause  in  the  act  of  June  11,  1878,  did  not 
make  an  appropriation  for  the  payment  of  in- 
terest of  the  3.65  bonds,  and  that  the  amount 
necessary  to  pay  such  interest  should  be  in- 
cluded in  the  yearly  estiuiates  and  appropria- 
tions made  by  Congress  for  the  expenses  of 
the  District  under  the  provisions  of  section  3 
of  the  same  act. 

The  appropriations  for  interest  for  1880,  and 
prior  years,  have  been  exhausted,  and  conse- 
quently there  is  no  money  available  for  the 
payment  of  interest  on  the  bonds  to  be  issued 
unless  it  can  be  paid  out  of  tl^e  appropriation 
for  the  current  fiscal  year. 

The  estimates  of  the  Commissioners  of  the 
District  of  Columbia,  as  approved  by  the  Sec- 
retary of  the  Treasury,  in  accordance  with  the 


provisions  of  section  3,  of  the  act  of  June  11, 
1878,  for  the  fiscal  year  ending  June  30. 1881, 
contained  an  item  '*  for  interest  and  sinking 
fund  on  the  funded  debt  of  the  District,  ex- 
clusive of  water  bonds,  f  1,155,583.55." 

This  estimate  was  based  upon  the  amount 
of  the  funded  debt  of  the  District  at  the  date, 
December,  1879,  when  it  was  submitted,  and 
was  only  for  the  sum  necessary  for  interest 
and  sinking  fund  for  the  fiscal  year  1881,  un- 
der the  provisions  of  law,  on  the  bonds  of  the 
District  which  were  then  outstanding. 

Congress,  by  the  act  making  appropriations 
for  the  District  of  Columbia  for  the  fiscal  year 
ending  June  30,  1881,  approved  June  4,  1880, 
appropriated  "  for  the  sinking  fund  and  in- 
terest on  the  funded  debt,  exclusive  of  water 
bonds,  one  million  one  hundred  and  fifty-five 
thousaad  five  hundred  and  eighty-three  dol- 
lars and  fifty-five  cents,"  the  exact  amount 
estimated. 

The  act  authorizing  and  directing  the 
Treasurer  to  issue  3.65  bonds  to  redeem  out- 
standing certificates  of  the  late  board  of  audit 
was  not  passed  until  twelve  (12)  days  after  the 
passage  of  the  act  making  the  appropriation. 

The  amount  appropriated  for  the  payment 
of  interest  by  the  prior  act  will  not  be  sufficient 
to  pa3'  the  interest  falling  due  during  the  fis- 
cal ^^car  1881,  on.  all  the  bonds  previously  out- 
standing and  those  to  be  issued  under  the 
act  of  June  16,  1880. 

The  question,  therefore^  arises,  did  Con- 
gress intend  that  the  sum  appropriated  should 
be  applied  exclusively  in  paying  interest  on 
bonds  outstanding  prior'totheact  of  June  16, 
1880,  or  that  all  should  share  the  benefit  of 
the  appropriation  ?  The  act  of  June  16, 1880, 
makes  the  new  bonds  ''subject  to  all  the  con- 
ditions,'' pledges  of  faith  and  exemptions  as 
bonds  previously  outstanding.  One  of  the 
"conditions"  impressed  on  these  bonds  by 
the  act  of  February  20,  1875,  is  '*that  the 
United  States  will,  by  proper  proportional 
appropriations  *  *  *  and  by  causing  to 
be  levied  upon  the  property  within  said  Dis- 
trict, such  taxes  as  will  do  so,  provide  the 
revenues  necessary  to  pay  the  interest  on  said 
bonds  as  the  same  may  become  due."  Another 
condition  impressed  on  the  bonds  by  the  act 
of  June  11,  1878,  is,  that  "the  Secretary  of 
the  Treasury  shall  pay  the  interest  on  the 
3.65  bonds  of  the  District  of  Columbia  *  ♦ 
when  the  same  shall  become  due  and  payable." 

Congress  was  so  careful  to  provide  the  cer- 
tain means  of  payment  that  in  case  the  Dis- 
trict should  fail  to  raise  its  proper  proportion, 
an  advance  from  the  Treasury  is  provided  for. 
The  new  bonds  to  be  issued  under  the  act 
of  June  16,  1880,  were  made  "  subject  to  alP 
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these  '*  conditions."  In  otlier  words,  it  is 
nmnifest  that  they  were,  by  the  act  of  June 
16,  1880,  in  all  respects  placed  on  the  same 
footing  and  with  all  the  rights  of  prior  bonds. 
Unless  the  language  of  a  statute  imperatively 
so  requires,  it  should  never  be  so  construed  as 
to  impute  to  Congress  a  purpose  to  refuse 
payment  of  an  admitted  and  overdue  liability 
and  a  purpose  to  withhold  from  officers  of  the 
government  the  means  of  performing  duties 
imposed  by  Congress ;  yet  these  results  fol- 
low if  it  be  decided  that  the  interest  on  the 
new  bonds  can  not  be  paid. 

It  may  be  said  that  one  of  the  "  conditions  " 
to  which  these  bonds  is  subjected  is,  that  es- 
timates shall  be  made  and  submitted  to  Con- 
gress for  the  amount  required  to  pay  interest 
(Rev.  Stat.  8669,  Act  June  11.  1878,  20  Stat., 
104)  and  that  an  appropriation  shall  be  made. 
Estimates  were  made  and  submitted  to  Con- 
gress for  bonds  of  this  class  generally — "  for 
interest  X  on  the  funded  debt  of  the  District." 

But  it  will  not  be  doubted  that  Congress 
can  appropriate  without  such  estimate.  If 
after  the  appropriation  act  of  June  4,  1880, 
it  had  been  expressly  provided  by  law  that 
the  previous  appropriation  '*  shall  be  applicable 
to  the  payment  of  interest  on  bonds  sinpe  is- 
sued," no  doubt  would  exist  on  the  subject. 
The  provision  in  the  act  of  June  16,  1880, 
that  the  new  bonds  shall  be  "  subject  to  all 
the  conditions "  of  the  prior  bonds,  has  the 
effect  to  make  the  existing  appropriation 
applicable  to  the  payment  of  interest  on  all 
the  bonds  alike. 

It  may  be  observed  that  the  appropriation 
made  by  the  act  of  June  4,  1880,  is  "  for  the 
sinking  fund  and  interest  on  the  funded  debt." 
If  this  stood  alone  it  might  well  be  worthy  of 
consideration,  whether  its  language  would  not 
apply  to  the  <*  funded  debt"  not  merely  as  it 
was  but  as  it  might  be.  It  is  for  the  •*  funded 
debt,"  and  the  bonds  are  part  of  the  funded 
debt.  The  former  practice  as  to  appropria- 
tions for  interest  on  the  public  debt  corrobor- 
ates this  view. 

It  does  not  follow  that  because  the  existing 
appropriation  may  be  insufficient  to  pay  all 
the  interest  maturing  during  the  current  fiscal 
year  that  no  part  of  it  can  be  applied  for  the 
benefit  of  the  new  bonds. 

Congress  will  meet  in  December  next,  and 
it  is  to  be  presumed  will  make  the  necessary 
appropriation  to  pay  all  the  interest  maturing 
during  the  current  fiscal  year.  I  am  of 
opinion,  therefore,  that  the  interest  on  the  new 
bonds  may  be  paid  out  of  the  appropriation 
for  the  current  fiscal  year. 

The  bonds  will  have  attached  thereto  cou- 
pons apparently  overdue,  and  as  having  ma- 


tured prior  to  the  current  fiscal  year.  These 
caji  be  paid  out  of  the  appropriation  for  the 
current  fiscal  year. 

The  coupons  for  previous  years  constitute 
a  liability  actually  accruing  the  current  fiscal 
year. 

Very  respectfully, 

Wm.  Lawrbnce    Comptroller. 


|ost  (ifq  Jeprtmiint. 


T«lr4  €lii 


i  Mall  M»i««r. 


Opinion  of  the  Assistant  Attorney  General  for 
the  Post  Office  Department, 

Office  of  Ass't  Attorney  Generai^ 
Fob  the  Post  Office  Department, 
Washington,  D.  C,  July  23, 1880. 

Sir:  Your  communication  of  the  21st  in- 
stant propounds  for  my  consideration  and 
advice  substantially  the  following  questions : 

1st.  How  printed  matter  sent  through  the 
mails  as  samples  of  the  printing  thereon  and 
for  the  purpose  of  securing  orders  for  like 
printing  to  be  done  by  the  sender,  should  be 
classified  ? 

2d.  Also,  to  what  classification  such  matter 
belongs  when  sent  as  a  sample,  both  of  the 
printing  and  the  paper,  and  to  secure  orders 
for  both  as  a  whole  ? 

3d.  To  what  class  should  the  printing  made 
from  plates  of  any  material,  or  transferred 
from  them  by  any  process  to  paper,  including, 
among  other  things,  photographs,  &a,  be  as- 
signed ? 

The  following  are  the  provisions  of  law 
which  relate  to  these  propositions,  and  are  to 
-found  in  the  act  approved  March  3,  1879,  20 
Statutes,  355,  Section  7,  "  That  mailable  mat- 
ter shall  be  divided  into  four  classes :  First, 
written  matter;  second,  periodical  publica- 
tions; third,  miscellaneous  printed  matter; 
fourth,  merchandise."  *  *  ♦  Section  17, 
"  That  mail  matter  of  the  third  class  shall 
embrace  books,  transient  newspapers  and  pe- 
riodicals, circulars  and  other  matter  wholly 
in  print  (not  included  in  Section  12),  proof 
sheets,  corrected  proof  sheets,  and  manu- 
script copy  accompanying  the  same."  * 
*  *  *  *  Section  19,  "That  printed 
matter  within  the  intendment  of  this  act  is 
defined  to  be  the  reproduction  upon  paper,  by 
any  process,  except  that  of  handwriting,  of 
any  words,  letters,  characters,  figures,  or 
signs,  or  of  any  combination  thereof,  not  hav- 
ing the  character  of  a  personal  correspond- 
ence '* 

I  am  of  the  opinion  that  matter  sent  under 
the  conditions  named  in  the  first  and  third 
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propositions  are  to  be  sent  as  third  class  mat- 
ter ;  they  are  **  miscellaneous  printed  matter," 
under  Section  7.  Again,  they  are  matter 
"wholly  in  print,"  (lotion  17.)  They  also 
fall  within  the  definition  laid  down  in  Section 
19.  They  maybe  something  more  than  print- 
ed matter — they  may  be  samples  of  merchan- 
dise, especially  is  this  true  of  photographs, 
engravings,  Ac.  And  while  it  may  be  doubt- 
fiil  whether  it  was  ever  the  intention  of  Con- 
gress to  permit  samples  of  printing  to  go  as 
such  at  third  class  rates,  yet  they  fall  within 
the  literal  purview  of  the  definition  given  in 
the  19th  section.  Both,  the  sample  of  print- 
ing and  the  photograph,  are  "  reproductions 
upon  paper,"  and  are  "  wholly  in  print,"  (Sec- 
tion 17.) 

The  second  proposition,  however,  raises  a 
question  of  some  difficulty.  Here  the  matter 
is  sent  as  a  sample  of  printing,  and  also  as  a 
sample  of  paper,  which  is  merchandise.  The 
object  of  the  sender  is  to  invite  trade  by  ex- 
hibiting a  sample  of  his  material  and  the 
character  of  his  work.  If  he  uses  no  more 
paper  than  is  reasonably  necessary  or  proper 
to  convey  the  printed  information,  and  if  the 
matter  is  "wholly  in  print,"  conveying  no 
further  information  than  is  to  be  found  in  the 
print,  except  such  as  may  be  obtained  by  an 
inspection  of  the  paper  upon  which  the  print- 
ing is  impressed,  having  no  written  descrip- 
tion of  the  paper,  nor  any  portion  of  the  same 
left  blank,  or  added  to  the  package  for  the 
avowed  purpose  of  exhibiting  the  blank  mate- 
rial as  suchf  I  am  inclined  to  the  opinion  that 
it  is  printed  matter;  what  proportion  the 
space  occupied  by  the  printing  should  bear 
to  the  size  of  the  sheet  or  bulk  or  weight  of 
the  paper  upon  which  it  is  impressed,  or  what 
is  a  necessary,  reasonable  or  proper  amount  of 
paper  to  be  used  in  the  composition  of  any 
given  amount  of  "  printed  matter,"  are  ques- 
tions upon  which  it  is,  of  course,  impossible 
to  lay  down  any  general  rule. 

A  simple  impression  of  type  upon  paper 
does  not  in  all  cases  constitute  the  paper 
printed  matter.  Otherwise  it  would  be  in  the 
power  of  the  paper  manufacturer  to  take  his 
entire  stock  out  of  the  class  of  merchandise 
by  simply  printing  on  each  sheet  the  name  of 
his  mills.  So,  also,  of  ruled  "  bilLheads  "  and 
•*  letter-heads,"  which  are  not  "  printed  mat- 
ter "  within  the  meaning  of  the  law,  but  are 
merchandise. 

Printed  matter  is  defined  by  the  law  to  be 
"  the  reproduction  upon  paper  ♦  *  *  of 
words,  letters,  characters,  figures  or  images, 
or  any  combination  thereof."  It  is  the  repro- 
duction that  constitutes  the  printing ;  true,  it 
must  be  upon  paper,  but  the  paper  is  inci- 


dental to  the  main  object,  which  is  the  repro- 
duction of  the  letter,  character,  &c.  The  pa- 
per is  used  solely  for  the  purpose  of  exhibit- 
ing the  print,  but  where  the  order  is  changed, 
and  the  printing  is  used  only  to  exhibit  the 
paper,  I  think  it  loses  its  character,  as 
printed  matter,  except  so  far  as  it  is  ne- 
cessarily retained  by  the  literal  construc- 
tion of  the  statute,  which,  in  my  (pinion, 
limits  the  term  to  the  amount  of  paper 
reasonably  necessary  or  proper  to  display 
the  print.  If,  however,  a  merchant  may 
send  as  printed  matter,  a  circular  describing 
the  kind  of  paper  and  type  he  has  for  sale,  I 
cannot  see  that  it  alters  the  character  of  the 
matter,  for  him  to  announce  in  the  circular 
the  fact  that  it  is  printed  on  the  kind  of  pa- 
per, and  with  the  kind  of  type  he  has  for  sale. 

The  purpose  for  which  the  matter  is  sent 
in  the  mails,  provided  that  purpose  be  ex- 
plained alone  by  the  printing,  cannot  af- 
fect the  rate  of  postage,  for  to  have  that 
efiect  would  be  to  assign  different  rates  of 
postage  to  different  character  of  printed  mat- 
ter. To  illustrate :  A  is  a  stationer,  and  B  a 
printer,  and  C  a  merchant.  A  issues  a  cir- 
cular designed  to  advertise  his  goods;  he 
states  in  said  circular  that  it  is  a  specimen 
of  the  paper  which  he  offers  at  a  given  price. 
B  issues  a  circular  printed  on  the  same 
quality  of  paper  advertising  his  printing  ma- 
terial, stating  that  it  is  printed  with  the  kind 
of  type  which  he  has  for  sale.  C  for  the  pur- 
pose of  advertising  his  goods,  issues  a  circu- 
lar of  the  same  size,  printed  on  the  same 
quality  of  paper,  with  the  same  kind  of  type, 
but  makes  no  reference  to  either  paper  or  type. 
Now,  to  assign  a  different  rate  of  postage  to 
the  latter  from  that  assigned  to  the  former,  is 
to  make  a  distinction,  not  on  account  of  the 
difference  of  matter,  the  ink,  type  and  paper 
being  the  same,  but  on  account  of  the  purpose 
for  which  the  matter  is  sent,  that  purpose 
being  disclosed  alone  by  the  printing. 

It  is  very  true  that  the  difference  of  purpose 
is  manifest,  but  in  such  a  manner,  that  in  my 
opinion,  no  practical  distinction  can  be  main- 
tained. It  is  clear  that  the  merchant  means 
only  to  advertise  bis  goods  in  a  usual  and 
legitimate  manner.  The  circular  does  not  in 
any  sense  purport  to  be  a  sample  of  his  goods, 
while  the  printer  and  the  stationer,  availing 
themselves  of  precisely  the  same  form  of 
printed  matter,  manage  in  an  incidental  man- 
ner to  exhibit  a  sample  of  the  goods  in  one 
instance,  and  the  work  in  the  other,  yet  it  is 
such  an  incidental  use  ^  does  not  in  my 
opinion  change  the  character  of  the  matter. 
An  editor,  for  instance,  in  advertising  the 
manufacturer  of  the  material  used  in  the  pub^ 
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lication  of  his  paper,  might  well  add  that  the 
paper  itself  ifas  purchased  of  the  advertiser, 
and  a  sample  of  his  material. 

If  the  purpose  is  the  publication,  and  if  the 
material  upon  which  the  publication  is  made 
be  the  usual  and  natural  one  used,  any  inci- 
dental benefit  of  such  use  can  be  available  to 
the  maker  or  seller  of  the  material.  But  where 
the  sole  purpose  is  to  exhibit  the  material, 
upon  which  the  printing  is  done  as  a  sample, 
and  the  printing  thereon  is  only  in  aid  of  such 
purpose,  the  matter  thus  exhibited  is  not 
properly  second  or  third-class  matter. 

The  22d  Section  of  the  act  of  March  S, 
1879,  expressly  authorized  the  sender  to  print 
or  write  certain  matter  upon  any  article  of 
the  fourth-class,  and  of  course  it  cannot 
reasonably  be  insisted  that  such  printing  or 
writing  changes  fourth-class  matter  into  prin- 
ted matter. 

I  am  sir,  very  respectfully, 

A.  A.^REEMAN, 

Asst.  Atfy  QenH. 
To  the  Hon.  First  Asst.  P.  M.  Gen'l. 


Initd  jjtalfs  $nitnt  (©f«t 


Booth  v.  Lyman  et  al. 
Dated  July  2, 1880. 

1.  The  prima  facie  date  of  Invention  of  a  patentee 
in  an  InU^rference  is  the  record  date  of  the  filing 
of  the  application  upon  wliich  the  patent  was 
ll^nted,  and  the  mere  alleication  that  certain  re- 
cords of  this  Office  establish  an  earlier  date,  can- 
not, without  some  oonnectini^;  llnlc  in  the  appli 

.cation,  give  a  different  record  date. 

2.  Such  records,  when  properly  Introduced  in  evi- 
dence durlnii^  the  period  assigned  for  taking  tes- 
timony, may  well  be  relied  upon  for  what  they 
are  worfh ;  but  the  adverse  parties  are  clearly 
entitled  to  an  opportunity  to  Introduce  evidence 
to  rebut  the  same. 

Appeal  from  the  Examiner  of  Interferen- 


ces. 


REFRIGERATOR  CAR. 


Patent  of  Alfred  Booth,  granted  September 
15,  1870,  No.  107,217.  Patent  of  A.  8.  Ly- 
man,  granted  December  5, 1871,  No.  121,550; 
'  application  for  reissue  filed  October  26, 1877. 
Patent  of  M.  J.  Kelly,  granted  October  18, 
1864,  No.  44,751 ;  reissued  April  24,  1877, 
No.  7,645.  Patent  of  A.  Firiler  and  L.  P. 
Reichert,  granted  February  28,  1878,  No. 
74,815;  reissued  November  28,  1871,  No. 
4,645. 

Mr.  A.  PoUok  for  appellant  Lyman. 

Stockbridge,  Acting  Commissioner. 

Motion  was  made  by  Lyman  for  an  imme- 
diate adjudication  of  the  case  upon  the  record 


on  the  ground  that  the  preliminary  statements 
of  the  several  parties  failed  to  overcome  his 
record  date.  Such  date,  so  far  as  the  appli- 
cation shows  upon  which  the  original  patent 
was  granted,  is  May  25,  1869.  For  the  pur- 
poses of  his  prima  facie  case  this  is  his  record 
date.  If,  as  alleged  in  the  motion,  Lyman 
has  on  file,  forming  a  part  of  the  records  of 
the  Patent  Office,  a  caveat  of  August  20, 1852, 
an  application  filed  September  50,  1854,  ahd 
another  filed  May  51, 1855,  which  disclo^the 
invention  in  controversy,  such  records  may 
well  be  relied  on  for  what  they  are  worth  as 
evidence  when  properly  introduced. 

The  mere  announcement  that  such  records 
exist,  without  some  connecting  link  in  the 
application  upon  which  the  patent  issued, 
does  not  give  a  record  date  for  the  purposes 
of  this  motion  under  the  provisions  of  rule 
107,  not  indeed  for  the  interference  proceed- 
ing anterior  to  the  date  of  said  application. 

The  grant  of  the  motion  would  therefore 
defeat  the  manifest  intent  of  the  same,  and  it 
was  refused  on  that  ground  in  part,  possibly 
under  instructions  of  Commissioner  Paine,  of 
^February  14,  1880,  wherein  he  said :  **  Such 
demand  should  not  be  so  construed  against 
the  evident  intent  of  the  party  making  it." 

The  rules  (6th  and  7th  paragraphs  of  Rule 
150)  provide  for  the  introduction  of  these  re- 
cords as  evidence  during  the  period  assigned 
for  taking  testimony ;  but  the  adverse  parties 
are  manifestly  entitled  to  introduce  such  re- 
buttal as  they  may  be  advised  to  make,  af1;er 
which  the  case  can  proceed  to  hearing  and 
decision  upon  all  the  evidence  adduced. 

The  decision  denying  the  motion  is  af- 
firmed. 


The  case  of  the  Queen  v.  Joseph  Pelletier, 
before  the  court  of  general  sessions  at  Ottawa, 
has  created  some  interest.  Counsel  for  Pelletier 
entered  a  plea  against  the  composition  of  the 
grand  Jury,  on  the  allegation  that  a  ft-ee- 
thinker  had  been  improperly  permitted  to 
afidrm,  and  that  therefore  there  was  no  legal 
indictment  against  the  prisoner.  Counsel 
argued  at  length  that  John  Law,  the  objection- 
able juryman,  not  being  a  Quaker  or  having 
any  religious  belief,  did  not  lawfully  affirm ; 
therefore  the  indictment  was  illegal.  He 
asked  the  judge  if  such  a  juror  as  Mr.  Law 
could  be  indicted  for  perjury.  The  judge  ap- 
peared to  entertain  decided  views  in  the  affirm- 
ative, and  decided  that  the  indictment  was 
valid. 


Education  polishes  good  disposition,  and 
corrects  bad  ones. 
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lBTalfl<^S«l««UonB  whleh   had   be«n   appi 
and  lAufn  for  thm  Stat«  of  Caliromia 

The  act  of  Congress  of  March  1,  1877,  provided  an 
exception  to  the  confirmation  of  these  Invalid 
.State  selections,  gave  the  Department  a  new 
jurisdiction  to  adjudge  the  cases  and  complete 
the  remedy  as  in  case  of  the  original  disposal  of 
the  land. 

Depabtmbnt  of  the  Interior, 
General  Land  Office, 
Washington,  July  28.  1880. 

Sm :  I  have  considered  the  case  of  Pedro 
Antonio  Abila  y.  the  State  of  California,  in- 
volving tlie  S.  E.  J  of  section  23,  town  2, 
range  14th  S.,  P,  M.,  Los  Angeles  Distrit,  on 
appeal  from  your  decision  of  Dece2bber  5, 
1879,  in  favor  of  the  State. 

The  tract  was  settled  upon  by  Abila,  in 
1565  or  1866.  The  W.  J  of  said  S.  E.  J  was 
selected  by  the  State,  April  22, 1868,  in  lieu  of 
lands  in  section  16,  town.  9  N.,  range  17  W., 
then  in  an  unsnrveyed  private  claim.  This 
invalid  selection  was  approved  by  certifica- 
tion November  24,  1871.  In  December,  1871, 
within  the  proper  period  after  the  filing  of  the 
township  plat,  Abila  filed  his  declaratory 
statement,  and  was  permitted  to  offer  his 
proof  by '  your  letter  of  July  18th,  1873,  or- 
dering a  hearing.  The  State  made  default,  but 
upon  subsequent  allegation  that  her  assignees 
had  no  notice  of  the  trial,  your  office,  on  the 
6th  of  May,  1874,  ordered  a  further  bearing, 
which  was  duly  had  in  July  following : 

Upon  both  hearings  the  register  and  re- 
ceiver decided  in  favor  of  the  pre-emptor. 
Your^decision  rejects  his  claim  to  the  W.  ^ 
upon  your  finding  of  fact  to  the  effect  that  he 
has  not  shown  that  it  was  actually  improved 
by  him — the  main  body  of  the  improvements 
being  found  on  the  E.  ^  of  the  quarter  sec- 
tion. 

On  this  point  I  think  you  err.  The  testi- 
mony, in  my  opinion,  clearly  shows  that  he 
settled  upon  a  full  claim  of  160  acres  before 
survey,  and  that  when  the  lines  were  run,  find- 
ing his  marked  furrow  on  the  east  was  be- 
yond the  line  on  the  adjoining  section,  24,  he 
re-marked  the  same,  bringing  his  claim  to  the 
section  line.  His  west  line,  marked  by  a 
ditch  and  fence,  he  did  not  move,  and  it  still 
remains.  It  is  shown  to  have  been  upon  the 
west  half  of  his  claim,  and  he  testifies  that 
for  two  years  prior  to  hearinsc  he  has  been 
renewing  the  decayed  portion  of  the  fence. 
You  have,  evidently  through  mistake,  mis- 
quoted this  testimony,  making  him  say,  that 


he  has  been  *'  removing "  the  same.  His  at- 
torney, Haley,  testifies  at  the  close  of  the 
trial,  after  his  testimony  was  taken,  that  in 
company  with  J.  D.  Bichnell,  the  attorney  for 
the  State,  he,  Haley,  visited  the  land  for  the 
purpose  of  identifying  the  boundary  of  the 
claim,  and  that  it  is  correctly  located  by  Abila 
in  his  evidence. 

The  State  admits  this  testimony  without 
question,  and  it  is  equivalent  to  a  stipulation 
that  the  facts  are  as  claimed.  No  testimony 
on  the  subject  of  the  improvements  is  offered 
by  the  State.  Her  purchaser  relies  upon  the 
certification  and  selection,  and  the  State  pat- 
ent issued  to  him  for  the  land, 

You  further  decide  that  the  certification, 
having  the  force  of  a  patent,  there  is  no  juris- 
diction in  this  Department  to  further  inquire 
into  the  title,  or  to  issue  a  patent  to  the  set- 
tler even  if  it  be  found  that  he  had  a  prior  right. 
.  I  am  aware  that  this  doctrine  was  announced 
by  me  in  the  case  of  Selby  v.  State,  May  3, 
1879,  Copp's  Land  Owner,  vol.  6,  p.  138,  which 
was  a  case  similar  to  that  under  consideration. 
But  this  point  was  not  necessary  to  a  decision 
in  that  case,  as  the  claim  was  rejected  on 
other  grounds  ;  and  in  the  later  cases  of  Ru- 
fus  McCreery,  decided  September  15,  1879, 
and  Lawrence  Ketchum,  decided  21st  instant, 
it  was  held  that  patent  should  issue  to  the 
pre-emptors,  notwithstanding  the  erroneous 
certificate;  it  being  considered  that  the  act 
of  March  1,  1877,  Stats.  19,  p.  267,  providing 
an  exception  to  the  confirmation  of  these  in- 
valid selections,  gave  to  the  Department  a 
new  jurisdiction  to  adjudge  the  cases  and  com- 
plete the  remedy  as  in  case  of  an  original  dis- 
posal of  the  lands.  And  in  my  decision  of 
the  28th  of  January  last,  in  case  of  Watson  v. 
The  State,  wherein  the  provisions  of  that  act 
were  fully  considered,  it  was  expressly  so 
held.    Copp's  L.  0..vol.  6,  p.  193. 

This  being  the  law,  and  the  claim  of  Abila 
antedating  not  only  the  certification  but  the 
original  attempt  of  the  State  t6  select,  he  is 
doubly  entitled  to  its  benefits. 

Your  decision  is  accordingly  reversed,  and 
you  will  direct  the  allowance  of  the  entry. 
The  papers  submitted  by  your  letter  of  April 
16,  1880,  are  returned. 

Very  respectfully, 

A.  Bell,  Acting  Secretary. 
The  Comm'r  of  the  Oenerdl  Land  Office. 


He  who  sells  an  acre  of  land  parts  with  an 
ounce  of  credit. 


Dignity  does   not  consist  in  possessing 
honors,  but  in  supporting  them. 
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CIttCUIT  COUftT.— 3(«w  AHlttt  Mt  l.HW. 

JUL\  30,1880. 

22120.  Matthew  McEwen  v.  Chas.  T,  Davis.    Appeal. 

S2I21.  Jerome  Riiey  el  al.  v.  Thomas  G.  Dursey  etaL 
Datnaf^efi.  |tMNN>.    Plffs  ait>,  John  U.  NorrU. 

22122.  C  H.  Rusftell  &  Co.  v.  N.  While  &  Co  Note  and 
account,  $8M).09.    PIfls  attys.  Uugner  &  Maddox. 

JulyW,1S80. 

22I2S.  Joseph  P.  Glotzback  v.  Robert  O.  Hewetu  Bond, 
^600.    Plflfs  at(ys«  R.  Kendall  and  J.  D  Coushlan. 

AL'uust2,  18sO 

22124  Pbllo  B.Stilsonv.OtieBigclow.  Account,  (2675. 7& 
PllTsaity,  L.  Q.  Hine 

S212A  Outerbridffe  Horsey  v.JohnT.  Scrivener.  Note  and 
account.  #190.    PUfsatiy,  John  D.  I^rner 

AcoUfiTS,  1880. 

22120.  Neal  Mcl>.  Lathrop  v.  Junius  Simons.  Kjfclment. 
PlflV  any.  O.  D  Rarreti. 

22127.  Wiipou  &  liuniiuf  v.  Richard  H.  Wlllett  Account. 
♦30127.    PllTa  at  ly.  L  Q.  Hine. 

22J28.  U.  S.  1 1  Ami-rifn,  lo  ibe  xr^e  of  Fannie  G.  Clark,  v, 
Lewis  Clephane     lloud,  OlilNi     Plfls  ativ,  K.  Q.  Lovejoy. 

i2129  U.  S  of  America,  lo  the  use  of  Fannie  G  .  Olaric.  v. 
L.«wis  Clephane.    Bond,  #|2UU.    Plffs  any,  H.  G.  LoTej(»y. 

At'(:r6T4,  l^>80. 

2^.^.  Addicks.Tan  Dnicen  and  Smith  t.  Wm.  J.Rhees. 
Ky.  JudgroouL,$(^12.07.  Plfltt  aitys,  T  T.  and  H.  H.  Critten- 
den. 

22131.  Ed  w  H  Walton  v.Wm  J.Rhees  Ky.  Judgment, 
$1121.42.    Pifls  attys,  T.  T.  and  H.  U.  Urittendeu. 

Au<;i-6T5. 1880. 

22182.  Henry  B.  Paly  t.  Matilda  Kengln.  Judgment  of 
Ju.««ilcf  Buik«jr,  #50. 

22193.  Jan.  T.  carell  et  ax.  t.  Edw.  S.  Atkinson.  Judg- 
ment of  J  iihtlce  Wolt,  tKMi. 

22134.  Henry  Knell  ft  Sons  v.  Joseph  Lochflekler.  Jndg- 
mem  of  Justice  Harri«,  IS2.6I. 

221.W  Arthur  Christie  v  Peter  O.  Garden.  Motes,  $200. 
PIlTs  atty,  L..  A.  Bailey. 

August  6.  18S0. 

S21S6.  iMirld  R  Jackson  t.  John  G.  Stafford.  Judgment 
of  Justice  Buckey,  $A1  20. 

22I.H7.  D.  B.  Jticktioa  v.  JuhnG.  Staffonl.  Judgment  of 
Justice  Kuckey,  $4U.26. 

221.S8.  IK  B.  Jackson  t.  John  G.  Stafford.  Jadgm«nt  of 
JnMice  Buckey.  $8tf  OA. 

22I.H6.  rorneiiiis  llurlew  v.  Jo«eph  Stecker.  Judgment  of 
Justice  Walter.  $8l).tfA. 

22140.  Frank  P.  Hill  t.  Chas.  T.  Yoder.  Account,  $903. 
PlffH  atty,  J.  S.  Blankmnn. 

22141.  Clilaen's  National  Bank  of  Washington  v.  Jas.  W 
Barker  et  al.    Note,  $475.    Plffs  attys,  Wortliington  &  Heald. 

August?  1880. 

22142.  Frederick  Spindter  v.  George  Devers.  Judgment 
of  Justice  Richards,  $48. 

82143.  Susan  Yates  v.  Jane  P.  Palmer.  Damages,  $2,000. 
Plffs  attys.  B.  U.  Webb  and  W.  W   Buarman 

22144.  The  Alexandria  aud  Fredericksburg  R.  R.  Co.  t. 
George  W. St udds.    Certiorari,   liefuutiy.  F.T.  Browning. 

AUGUST  6.  1860. 

I!f  EaVtTT— 9r«wfialU. 

July  31. 1880. 
738A.  Sam't  S,  Hoorer  et  al.  x.  George  Boston.    Injunction 
to  restrain  Judgmental  Law.    Com.  sol.,  0. 1>.  Barrett. 

August  s.  isso. 
7380.  Maggie  B.  Davis  t.  BenJ.  S.  Davis.    For  divorce. 
Com.  sol.,  B.  F.  Leighton 

7357.  Levi  P.  Wright  v.  Henry  L.  Cranford.  For  Injnnc- 
tion.    Com.  sol..  George  W.  Dyer. 

August  A,  1880. 
7388.  Joseph  Gawler  v.  .Tohn  Spates  et  al.    Judgment 
Creditor's  bill.    Com.  sols..  Edwards  k  Barnard. 

Augusts,  i860. 
7380.  George  J.  .Tones  y.  Wm.  W.  Warden.    Injunction. 
Com.  so(  John  E.  Norris. 

7S<H>.  Wm.'  Woodward  et  al.  ▼.  Gilbert  Moyer.  For  in- 
junction    ^  'om.  so'.,  R  W.  Baldwin. 

7S01.  Frank  T.  Browning  v.  Amelia  A.  C.  Maschauer  et  al. 
To  foreclose  Trust.    Com.  sol.,  F.  T.  Browning. 

PROBATE  COV&T.— HMflrncr*  J. 

August  o,  1880. 

Estate  of  Geo.  W.  Chamberlen;  administration  granted 
to  the  widow;  bond.OA.OiK) 

Will  of  L.  W.  Berryman  admitted  to  probate ;  letters  is- 
soed  to  W.  O.  Berrym:in  ;  bond,  $7U0. 

Estate  of  O.  E.  Rittenhou^e ;  administation  granted  to 
widow ;  bond.  $1,000. 


Estate  of  R.  F.  Martin  ;  list  of  debU  ret  jmed  by  the  ad- 
ministrator. 

Will  of  Mary  Lindfiey;  order  for  appearance  of  W.  T. 
Johnson,  attorney  for  heirs.  « 

Peter  Uogan  was  apiioinied  guardian  to  orphans  of  Wm. 
Swivell 

Will  of  John  Schneider  admitted  to  probate ,  letterrissned 
to  widow  ;  bond  $l,(NiO. 

Esuiie  of  F.  D.  Stewart ;  claim  of  S.  T.  Abert  ordered 
paid. 

Samuel  Fowler  and  R.  B.  Lewis  were  appointed  guardians 
of  George  K.  Mitchell ;  bond,  $0.0(J0 

Estate  of  Cathenne  T.  Br>ant:  order  of  publlcallon 
gntntedou  application  of  £.  C.  Bryant  for  administration. 

Estate  of  F  K.  King;  August  27  appointed  for  final  set- 
tlemeni  of  the  estate. 


IIT/^IU  1?\r  to  lonn  on  I«ire  anil  EndowmonC  In* 
jjJLv /i.1  Jj  X  Kurnneo  Polirle**.  and  purchase  En* 
fl«»wni«iii  Policicn.  is^ned  by  leading  companies,  matnr- 
inir  within  fiv**  years.  Address,  enclosing  »tamp%  for  reply. 
Jobn  D.  McFMrlnud*  Box  6e9,  Baltlukoro,  Met. 

Legal  Notices, 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
uilned  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans*  Court  bnsinest. 
Leiieriiof  Administration  w.  a  ,  on  the  personal  estateoi 
Leroy  H.  Berryman,  Ute  of  the  District  of  Columbia, 
Uecfused. 

Ail  persons  having  claims  against  the  said  decetuediAre 
hereby  warned  to  exhibit  thesame.with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  6th  day  of  August 
next;  they  may  otherwise  bylaw  beexcludeU  from all'bene- 
litof  the  said  estate. 

Given  under  my  hand  this  6tli  day  of  Augost.  1880. 

WM.  O.  BERUYMAN. 

.Tames  U.  Savillb.  Attorney.  82-3* 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  IHstrict  of  Colum- 
bia, holding  a  Special  Term  for  Orphans' Court  busiuew. 
Letters  Testamentary  on  the  personal  estate  of  William 
Kreuter.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchere 
thereof,  to  the  subscribt-r  at  or  before  the  23d  day  of  July 
next:  they  may  otherwise  by  law  be  excluded  from  all 
beneflt  of  the  said  estate. 

(liven  under  my  hand  this  23d  day  of  July,  1880. 

33  3  ALBERT  F.  FOX. 


EXTRACT  FROM  THE  PROCEEDINGS  OF  THE  SUP- 
reme  Court  of  the  District  of   Columbia,  holding  a 
Special  Term,  on  Friday,  the  80th  day  of  July,  A.  D. 
18»0. 
In  re  estate  of  Ann  Plckrell. 

This  cause  comihg  on  to  be  heard  on  the  petition  of  Mary 
M  Pile  and  others  and  it  appearring  to  the  satisfaction  of 
the  court  that  Z.  Wilson  Pickrell,  surviving  executor, 
named  in  said  will,  is  a  iitm-resident.  it  li  ordered  by  the 
court,  that  publication  be  made  requiring  the  said  Z.  Wilson 
Plckrell,  to  be  and  ap)>ear  in  this  court  to  answer  said 
petiuons,  on  the  second  Friday  of  September. 

A  B.  UAGNER.  Asso.  Justice. 
I  hereby  Certify  the  aforegoing  to  be  a  true  Extract  from 
the  Proceedings  of  the  Supreme  Court  of  the  District  of 
Columbi.i ,  holding  a  Special  Term,  on  the  day  and  date  Orst 
hereinbefore  written. 

Witness  my  hand  and  the  seal  of  the  Supreme  Court, 
holding  a  Special  Term,  this  0th  day  of  August.  A.  D.  1680. 
82  3  A.  WEliSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  80th  day  of  July.  1880. 

ROBKBT   P.    W.    BaLUAIN   KT   AL.  ) 

v.  [    No.  7381.    Eq.Doc  20. 

Andrew  W.  Jounsok  kt  al    3 

On  motion  of  the  plaintiffs,  by  Mr.  John  Rldont,  their 
solicitor,  it  Is  ordered  that  the  defendants,  Wllll.im  D.  Seal 
and  Amie  E.  Seal,  his  wife,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  flrst  rnle^day  occurring  forty 
days  after  this  day  :  otherwise  the  cause  will  be  proceeded 
with  as  In  case  of  default. 

By  the  court.  A.  B.  HAGNER,  Asto.  Justice. 

A  true  copy.       Test:        31-3         U.  J.  Mkigo.  Clerk. 
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IN  THK    ST^PKEAIE  COURT  OF  THE  DISTBICT  OF 
COLUMBIA. 

JaMKS  SlMI'ftOX  KT  AL.       \ 

V.  TNo.  46W.    Eqnity. 

Af.ICB  SlMP^OM  KT  AL.       ) 

Thitcaitec  CMint*  on  tliiBdny  to  be  heard  iii>on  the  ploadln/?'*, 
pruols  uiid  pruceecMncs  in  ihe  ciuif**,  :tnd  upuii  ih»*  report  ol 
ihe  irufitreti.  Maidityly  hdU  Willoui;liby, .tppotmetl  tu  niukv 
»altt  of  ih4*  pruptTiy  mfutiunfd  iii  the  detpce  appoiiitiUtf 
them,  this  day  filed,  and  ha%infr  been  ar(;it«*ii  by  cuuusiel, 
and  dnly  conUdered.  Ii  V  ordered,  adJiulKed   and  deireetJ 
thai  the  bid  nf  Henry  K.  Simpson  meniiunid  in  »-aid  report 
II  nd  filed  I  herewith,  be  ucct  pied  accordtiiK  to  its  leriii!*,  iii.d 
llie  report  of  i«;ild  irusiees,  recoiiimei>diii);  »»aid  «cvt  pianee, 
be  and  liie  «:imtt  IS  hereby  (-oiillrnied,  un)e»s  tan>e   to  ihe 
codtiary  be  Hhovvn  on  or  before   lite  fir^i  Tne^day  of  Sep 
teinber  iiexi ;  )iro\ided  a  copy  of  thlii  order  be  published  in  . 
tlie  •*  Evei  lUfc  Siar  "  and  the  ,•  Law  Ueporier  "  ouce  a  wetfk     '•'•ten. 
fur  three  weeltit  prior  to  »uid  day. 
HyllieConrt.  W.  S.  COX   .Tnj»tlce.- 

1  me  copy. R.  J.  Mhos.  t:i.  rlc.  Ac. 


11UUSTEES  SALE  OF  HOUSE  AND  LOTS  ON  NORTH 
.  (»  STKKET.  HKTWKEN  NORTH  CAPITOL  ANU 

FIRST  STREET  EAST, 
By  Yirtne  of  a  deed  of  iru»>t  dated  November  17th,  187S  re- 
corded in  Lil>er  1^,  folio  370;  of  life  laud  tecotd.«^  of  the  Dls- 


No.  7,38e.    Eq.  Doc.  20. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Colnmbia.  the  tfili  day  of  AiikuM   Ibbo. 

MACiUlK  B.  DAV18  \ 

V.  J 

Bkvj AMi.v  S    Davis.        ) 

On  motion  of  the  plainiiir,  by  Mr.  B  F.  Lei^rhton.  her 
ffoiii-itor.  it  i»  ordered  thai  the  defendant,  c.Ml^e  bis  tip- 
)>e:iiancv  to  be  entered  herein  oa  or  before  liie  fir»i  rnle- 
day  occni-ruiff  forty  ^layu after  ilii» day ;  otherwise  ilie  C!ui«o 
NVlll  be  proceeded  with  as  in  cate  ol  default. 

Bv  the  (  ourt.  A   B  UAiiN  lOR,  Jnstl-^e. 

Trilw  yopy. T***? :    R.  J.  MKit;b.  t.h-rk '6'!'^ 


met  of  4  olumbia,  and  by  virtue  of  a  decree  of  (he  Supreme 
Ceurt  of  the  Dliiirictof  Colunibi.i  passed  the£tddayof  .fufy, 
A.  D,  IhMi.  »nbstitniins:  me  ns  iriivtee  in  place  .Hiid  stead  uf 
the  late  .lohann  Killiau,  in  snid  deed  of  trubt,  I  will  m*11  ia 
from  of  (he  preinii>e«.  on  THUBSDA Y.  A  iipin»l  Jtoth.  18S0.  at 
«  o'clock  p  m.,  the  ieale«iitede8cribed  in  raid  deed,  to  wil: 
lots  luyn tiered  L'»,  .so,  81  and  82,  of  Wm.  B  Todd*s  recorded 
i>ubdtrion  of  p.irt  of  square  Ho.  (i6}*.  touether  wiih  the  im» 
pro\emeiits  thereon,  cousi&tirig  of  |>arl  brick  and  frame 
UWelbiif:. 

1  eriiu  of  s.tle  ;  According  to  the  condition  rf  said  deed  of 
tru?'(.  to  Wit,  $l,(Jbii  ca^h,  with  accrued  inierej«t  at  the 
rate  of  ten  per  ceiiinra  )>er  auniim  fiom  Sepit-mber  17th, 
iS7!<,  to  day  of  sale;  also  cosih  oT  sale;  balanc«>  iu  six  and 
twelve  inonthx,  for  which  n<»i«*  of  the  punha^er  lte.arine  m- 
(ert'Sl  from  day  of  frale.  8eciired  on  the  properly,  w  ill  be 
taken.  A  de)K>^it  of  tit'O  to  be  paid  when  (he  pro|>erty  i«bid 
oir.  All  convey.iiiciiii;  ni  the  expen»e  of  the  purchaser. 
Terms  of  «*ale  to  be  coiuptied  with  iu  «  days  from  day  of  sale, 
el>e  (be  trustee  reserves  the  riKhllo  resell  at  the  purchaser's 
risk,  after  five  days' advertisement. 
32-3.  A   K.  L.  KEESE  Trnsiee. 


IN  THE  SUPREME   COURT  OF  TBE  DISTRICT  OF 
Columbia  holding  a  .Special  Term  for  Orphaus' Court 
Buciuess.    August  6,  IhSU. 
In  the  matter  of  the  estate  of  Cafharlne  T.  Bryant. 
Application  for  I^etiers  of    Admin  isi  rat  ion    on  the  es* 
tnteof  Catharine  T,  H:yant.of  liie  Disirici  of  Columbia', 
hH5  this  dav   Item  made  by  Kmllv  C.  Brvant. 

All  persons  Interested  are  hereby  notified  to  appear  in 
ilii^  louri  on  Friday,  the  :kj  day  of  June  next,  at  11 
ti'clock  a.  m.,  to  show  cans**  why  Lelier*  «»f  Administra- 
tion on  (he  e^itaie  of  i lie  said  dece:ised  should  not  issue  as 
pniyi-d.  Provided,  a  copy  of  this  Older  be  publi*-bed  once  a 
week,  for   three  weeks.  In  the  Washingiou  Law  Reporter, 


Pr 


IN  THE  .SUPREME  COURT  OF  THE  DLSTRICT  OF 
COI-UMBIA,   holdin;?  .i  Special  Term   for  Oriihaus' 
Court  Business,  August  6.  lt>Sn. 
In  the  case  of  Cora  King,  Administratrix  of  Benj.amiu  !  previous  to  the  ^aid  d.iy. 
King,  deceased,  the  Administratrix  aforesaid  has.  with  the  1  Test;    ■       A.  WEBSTER.  Register  of  Wills, 

approval  of  the  t:ourt,  apiioinied  Friday,  ibe  27ih  day  of'  Hanxa  k  JoiiNhXoy,  Solicitors.  82-S 

Autfuxt,  A.  D.  I&^ti.  at  II  o'clock  a.  m.  lor  making  payment ! 
and    distribution  under   rite   iJuurt's   direction    nnc   con- { 
trol;   wbeu  and  wlH*re  all  creditors  and  iiersous  entitled  i 
to  distributive  shai't^s  or  a    re^ldue,  a^e    Hereby   notified 
to  attend  in   |ier^ou    or  by   agent   or   attorney  duly   an-  i 
thonxed,  with   Uieir  Claims  aicainsi    the  estate    properly 
vouched  ;  otherwise  f  he  Adiniuistiairix  will  take  the  benefit 
of  the  law  axainsi  Ihein  ;     Proxided,  atopy  of  this  order  Lie 

{lubiisheil  once  a  week  for  tliree  weeks  lu  the  Wa»hingtou 
jaw  Hei>orter  previous  lo  Haid  dav. 
3i  .H  Test :  A .  W  LBST  J:.R.  Register  of  Wills. 

JamEs  O.  Pavxk,  Solicitor. 


THE  SUPMEME  COURT  OF  THK  DISTRICT  OF 
Columbia,  Special  Term.  Probate  Jurisdiction.  July, 
."to.  ISSii. 

In  the  matter  of  the  estnte  of  Lncy  F.  Mellisb. 

Applicadou  for  Letters  of  Administration  on  the  estate 
of  Lucy  F.  Mellitih.  of  the  District  of  Columbia,  has  this 
day  been  made  by  Eunioe  H.  Fitch,  nexi  friend  of  the  minor 
heirs  of  decedenu  • 

All  uersonn  intere^tted  are  hereby  notified  to  appear  In 
(his  court  on  Friday,  the  27ih  day  of  August  next,  at  11 
o'clock  a.  m.,  to  show  cause  win*  Letierf  of  Adminisiraiion 
on  the  estate  of  (lie  s:i  hi  deceased  should  u«>t  ls^ueas  pmyevt. 
Provided,  a  copy  of  this  order  be  iniMished  i-nce  a  week, 
for  three  weeks,'  in  the  Washington  Law  liepoi  ter,  previous 
to  the  said  d-iy. 

31-3  Test:  A.  WEBSTER.  Register  of  Wills. 

IN  THE  SUPRE.ME  COI^T  OF  THE  DISTRICT   OP. 
Columbia,  the  2nd  day  of  July,  A.D.  IS8o. 


In  Equity,  7S2». 


C1lJANi;EKYSALEOF  V.VLUABLEI.VlPRoVED  REAL 
J    !:..•*  I  ATh    AT   TjiE  CORNtR  OF  I    AND  2d  fi>Ts.  ! 
NultTHEAST.  j 

By  virtue  of  a  decree  of  the  Supreme  Court  of  the  DIs- ! 
trici  of  Coliiinl»i.i,  iias^ed  on  the  tf  h  day  of  Apiil.  A  1>.  > 
lh{4>,  In  4'C|uiiy  (-aii>e  No  t>7.'«tf  of  haid  couit,  1  wiil  seil  nt 
public  ^altf,  III  front  of  the  re^pectlve  pieiuit>ej',  or  lots  on 
Thursday,  the  luih  day  of  Anuu^t,  A  D  IbM),  at  (he  hour 
of  6  o'clock  p  III.,  the  following  de^crlbed  real  estate  >i'ii- 
ated  in  the  city  of  Wa^lltnL•tou,  iu  the  Dirtrici  of  Coltimbni. 
or  so  much  thereof  a»  may  be  necessary,  not  le»>s,  however, 
thai  oiie  lot.  to  wit:  lou*  numbend  titii ty-iliiee  (M)  and 
.  thiriy*iwo  ('V2)  of  Kendall  E  Alexander,  triisieu's  sub*di- 
visiiu  of  lo»s  numbered  one  'Daiid  two  ('i)  of  su>an  M. 
Biirciie's  sub(it\  ision  of  >qnnre  numbeied'seveu  i>nndi>d 
and  MXteen  (7lu),  logede  r  with  the  iinpiovemeins  tlieieou, 
as  »aid  iru»;ee's  »ubUi\  i^ioi.  is  recorded  in  Liber  No.  io,  folio 
132,  oue  of  the  ^ur\eyoi>'s  recoida  of  said  Dii^irict 

Terinj«  of  sale.  ;is  invsciMimi  by  said  decree;  Une-thlnl  of 
the  purch:ise  ii'oney  of  each  lot  lU  caali  wilbtu  seven  da\s 
from  |be  <iay  of  »Hte,  of  which  lliu  huiu  of  one  liuodrud  Uol- 
lais  on  each  lot  mu»i  be  )iaid  at  ihe  time  of  the  sale  oi  each 
lot,  and  Ihe  balance  of  tne  pui'cha.se  money  of  earli  lot  in 
one  .'ind  two  years  from  d.iy  of  sale,  iu  ecjual  insialinents  ; 
the  deferied  payment*  to  bear  interest  lioni  the  d.iy  of  sai: 
at  the  rate  of  »ix  per  centum  per  annum,  for  whicii  tne 
notes  of  (lie  purcii.iver  or  piirch:i«er4  inuhi  be  given  ;  or  till 

ca^h,  ai  theopiiou  oi  the   pUichater  or  pnrihfis<rs.    The,.,,.    .         ,  ^  ..      ,»        ^   .    -r.,,  .       ».»     ^  .^ 

liile  to  tim  pjxipeny  -old  uVll  be  re(ainoa  uniii  tb»j  final  Windsor,  laie  of  the  DtMricl  of  Columhl.a.cieceased. 
rndicailun  ny  the  iOurt  of  the  sale  and  the  payment  of  the  I  ,  All jiers.ms  having  claim*  against  thesaid  ri^-ceased  ar« 
\UMie  of  purchase  money  and  inteie^i  thi-reoii  If  any  pni-  ,  hereby  waruefl  to  exhibit  thesame,  with  thp  vouchers  I  here- 
cliaver  tai.*  ioco..i|.ly  wlu  the  ieim>  of  s  tie,  I  re.-ei%e  the  ©^  »<>  '»»•*  subscnber.  at  or  before  the  25th  day  r>f  June 
niihi  to  resell  the  property  at  tiie  ii>k  and  co^lof  the  de-  •••*"«  ^  ^''^'V  mav  otherwise  bylaw  be  excluded  from  &U 
faulting  purchaser.    All  couvryauciug  ai  the  purchoittfi-'s    l»en*'fitof  the  said  estate. 

COftt. 


WM.    MaYSB.  COMI'LAIXANTI 

BRAfVAlCD   H.   WaRN'KR         I 
AX1>    CllAlCLKS    P.    Pt'SllAW.  i 

On  motion  of  the  plain liflT.  by  Mr  Edw.  H.  Tboina», 
his  aKorney,  it  U  ordered  that  the  defendant,  Charles  P. 
Purhaw. cause  lusapjiearance  to  be  entered  heiein  on  or  t-i« 
fore  the  first  rule-day  occurring  forty  day*  after  this  day, 
otherwise  the  cause  will  be  proceeded  with  as  incase  of 
default. 

By  I  he  Court:  W.  S.  COX,  Justice. 

True  copy.     Test:  JS-3  R.  J.  MKics.Clerk. 

THIS  IS  TO   GIVE  NOTICE. 
That  the  subscriber,  of  Alexandria  Co.  Ta  .  hath  ob- 
tained from  the  .supreme  Court  of  the  District  of  Columbia, 
holding  a   Special    Terra    for   Orphans'  (;ourt  bu^ineee. 
Letters  Testamentary  on  the  per>onal  estate  of  Catherine 


82-S 


FENDALL  E.  ALEXANDER,  Trustee, 

462  Louisiana  Avenue. 


Given  under  my  hand  this  26th  day  of  Jnl.  18>(0. 

J.  B.  JOHNSTON. 
L.  KicKT,  SoUoitor.  8S-3 


Digitized  by 
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Legal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Edwards  et  al        ) 

V.  J     No.  688     Eqcrfty. 

HiCKMAX    KT    AL.  ) 

It  Is  this  9ih  d»y  of  .Tnly,  A  D.  1880.  ordered  th.ii  the  6Ale 
made,  and  this  dav  re)  oried,  by  trQ«te»*s  in  thin  cause 
bt)  ratifl«*d  and  coiil^nned,  unlecs  cause  to  the  conimry  be 
shown  on  or  before  ihe  9lh  d:iy  of  AuRnst.  ISSn.  Provided, 
n  copy  of  tbi9ord»*r  be  published  in  the  Waschinfrton  Law 
Reporter  once  a  week  for  three  successive  weeks  before 
Sjtid  day. 

The  report  states  the  amount  of  sale  to  be  #.?(V>0. 

By  the  Court.  28  3  W.  S.  COX,  Justice, 


rpHlS  IS  TO  OIVE  NOTICE: 

J.  Thai  the  sub<crlber,  of  Wai«hIngton  City,  hath  obtained 
form  the  Supreme  IJooit  of  the  District  of  (Columbia,  hold* 
iMg  a  Special  Term  for  Orphans' Court  businef«.  Letters 
of  Administniti»n  on  the  Personal  Estaio  of  William  H. 
Byl«*».  late  of  the  District  of  Coliimhia,  deccistnl. 

All  persons  harmg  claiq^s  atrainsi  the  said  iiecea«'ed  are 
hereby  warned  to  exhibit  the  »ame,  with  «he  vonchers 
thereof,  to  the  subscriber,  at  or  before  the  2fith  day  of  June 
next ;  they  may  otherwise  by  law  k>e  excluded  from  all 
benefit  of  the  said  estate. 

Qiveu  under  my  band  this  2tih  day  of  June,  ISSD. 

EMMA  BYLES 

Bradlky  &  DUVALL,  Solicitors.  2S  3 

IN   THE  SUPREME   COfTKT  OF  THE  DISTRICT  OF 
Columbia,  the  SOth  day  ol  July,  186(1. 

TlHGINIA    B.   WaTKIXS      ) 

T  (No.  73735<.    Eq.  Doc.  20. 

Pktkr  U.  Watkins  kt  al.  ) 

On  motion  of  Ihe  platntiflT,  bv  Cook  ft  Cole,  her  solicitors, 
it  is  ordered  that  the  de(«'ndnnt,  Peter  H.  Watkins  cause 
bis  appt'arance  to  be  entered  herein  en  or  before  the  first 
rule-day  occurrinc  forty  days  after  this  day :  otherwise  the 
cau.'«e  will  b«*  proceeded  wlih  ns  in  case  of  default. 

By  the  court.  A.  B.  HAtiNER.  huo-  Justice. 

True  copy.        Sl-S       Test:         R.  J.  Micius,  Clerk,  &c. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  30th  day  of  J  uly,  A.  B.  1880. 
Jkrylkicn  TOftK  ) 

V.  {    No.  7382.     Equity  Doc.  20. 

OcoROB  Sylvester  York.  ) 

On  motion  of  the  plaintifT.  by  Ur.  Dameille.  her  solicitor, 
It  is  ordered  that  the  delendant,  George  Sylvester  York, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day:  other- 
wise the  cause  will  be  proceeded  with  ao  in  case  of  default. 
BytheCoUTt.  A.  B.  HAONER.  Asso   Justice. 

True  copy.    Test:       ai-3  R.  J.  Mkigh,  Clerk,  etc. 

IN  THE  SUPREME  COURT  OF  THE  DLSTJMlJT  OF 
Columbia,  holding  a  Special  Term  for  Orphau's Court 
Busine»>s.    July  Jtf.  1880. 

In  the  matter  of  the  Will  of  Caroline  U.  Walker. 

Application  for  Letlers  Testamentary  on  the  estate 
of  Caroline  H.  Walker,  of  the  Dicirict  of  Columbia,  has 
this  day  been  made  by  A.  Thomas  Bradley. 

All  perbons  iiiteresied  are  hereby  notified  to  appear  in 
this  court  on  Friday  the  l3ili  day  of  August  next,  at  II  o'clock 
a.  m.,  to  show  cause  why  Letters  Testamentary  on  the 
estate  of  the  said  deceased  should  not  i<*sue  ns  pmyed. 
Provided,  a  copy  of  this  order  be  published  once  a  week 
fur  three  weeks,  in  the  Washington  Law  Reporter,  pre- 
vious to  the  said  day. 

Test:  2»-8  A.  WEBSTER.  Register  of  Wills. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  17th  day  of  July,  1880. 

James  M.  Pollard 
v. 

TDB  COXSOLIDATED    FtRR  EXTIX' 
OrUIIEU  COMPAMY  ET  AL 

On  motion  of  the  plalntifl*,  by  Mr.  T.  H.  N.  McPherson,  his 
solicitor,  it  is  ordered  that  the  defendant.  William  N.  Frew, 
canse  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule  day  occurring  forty  dtys  after  thid  day:  other- 
-wise  the  cause  will  be  proceeded  wifh  as  in  case  of  default. 

By  the  tJourt.  A.  B.  HAGNER,  Justice. 

True  copy.  .  Test :    R.  J.  Mjcius,  Clerk,  Ac.  U»-3  * 


•} 


No. 


Eq.  Doc.. 


Legal  Notices. 


THIS  IS  TO  OIVE  NOTICE, 
That  the  subscriber,  of  WashlngtoA,  D.  O.  hath  ob- 
tained from  the  Supreme  Court  of  the  DisirictofColnmhi*. 
holding  a  Special  Term  for  Orphans'  Court  business,  I^t* 
ters  of  Administration  on  the  personal  estate  of  Mary  Ann 
McGraw,  late  of  the  District  of  Colombia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  16th  day  of 
July  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Given  under  my  hand  this  16th  day  of  July,  1880. 

FRANCIS  .1.  McGRAW, 


t29S. 


1308  L  Street,  N.  W. 


FN  THE  SUPREME  COURT  OF   THE  DISTRICT  OF 
L    i  OLUMhIA,  the  16th  duy  of  July,  1880. 


No.  4,083.    Eq.  Doe.,  14. 


David  Jackbos 

V. 

Margaret  Hulsb. 

On  motion  of  Messrs.  Hanna  &'john8ton,  solicitors  for 
complaii'.nnt  in  the  cross  bill  in  this  oanse,  it  Is  ordered  that 
the  defendant  in  said  cross  bill.  Henry  D.  Smith,  cause  his 
appearance  to  be  entered  herein  on  or  before  Ihe  first  rule- 
day  occurring  forty  di.>s  after  this  day;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

By  the  Court :  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test:  2»-3       R.J.  Meigs.  Clerk.  &c. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  12th  day  of  July,  1S80. 
TiiK  President  axd  Di  hector  si 
OF  GoNZAGA  College  1 

T«.  y  No.  72fi6.    Eq.roe..20 

The  Unknown  Heirs  of        J 
Anthony  CoFKHov.  •  J 

On  motion  of  the  plainiiflT.  by  Mr.  G.  E.  Hamilton,  Us 
solicitor,  it  is  ordered  that  the  defendants  cao^e  their  np* 
pearnnce  to  be  entered  herein  on  or  belore  the  first  rule-day 
occurring  forty  days 'after  this  dav  :  otherwise  the  catue 
will  l>e  proceeded  with  as  in  case  of  default. 

True  copy.  W.  S.  COX,  Justice. 

Test :  R.  J.  Meio8,  Clerk.  Sy  3 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  i3th  day  of  July,  1880. 

.     Charles   Walter         ) 

V.  jNo.  780S.    Eq  Doc.,SO 

Peter  F.  Qe^ty  bt  al.     ) 

On  motion  of  the  plaintiff',  hy  Mr.  R.  H.  T^askey.  his 
solicitor,  it  is  ordered  that  the  defendants,  Samuel  Bern- 
heimer  and  August  Schmed,  canse  their  apiiearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
daysilfier  il'is  day :  otherwise  the  cause  will  be  procetded 
with  as  m  case  of  default. 

Bv  the  Court.  WALTER  S.  COX,  Justice. 

True  copy.  Test :  R.  J.  M  eior.  Clerk.       29-S 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  6th  day  of  July,  18S0. 

P.  M.  Barber  et  al.        ) 

v.  \    Equity.  6877.    Doc.  19. 

I.  L.  Blinkhorn  et  al.     \ 

.  William  Smith  and  Horace  K.  FiiKon,  trustees,  nnder  a 
deed  of  trust. from  .lohn  L.  Blinkhorn  et  al.  dated  Sep- 
tember 9. 1878,' and  recorded  In  liber  897,  folio  278  et  seq.,  of 
the  Land  Records  of  the  District  of  (Colombia,  havmg  re- 
ported to  the  court,  that  by  virtue  of  said  deed  of  trust, 
and  in  pur>nance  of  the  decree  |>assed  herein  on  theOih  day 
of  April  l8i>0,  having  complied  with  the  previous  requiro- 
meuLs  of  said  decre«»,  they  sold  the  properly  de%cilbed  in 
said  deed  tif  irust  on  the  9th  day  of  June.  1880.  to  Celestla 
A.  Smith,  for  twenty-four  huiidn'd  dollars  cash,  and  that 
the  said  Celesiia  A.  Smith  desires  to  be  allowed  to  pay 
said  purchase  money  by  crediting  the  same  in  the  manner 
desciibed  in  t>aid  report  u)M>n  the  notes  secured  by  said  deed 
of  trust:  It  is  by  the  court,  this  6th  day  ol  .Tuly,  1880, 
Ordered,  that  the  said  Celestia  A.  Smith  be.  and  she  is 
hereby,  allowed  to  pay  the  purchase  money  in  the  manner 
requeMed  in  said  report,  and  that  said  sale  be  ratified  and 
confirmed,  unless  caii^e  to  thecontrar>  thereof  be  shown 
on  or  before  the  7ih  day  of  September,  18N).  Provided,  a 
copy  of  this  order  be  published  onee  a  week  for  three  sue* 
cesf-ive  weeks  prior  to  said  last  named  date  in  the  Wash- 
ington Law  Reporter  priuted  and  published  in  Washington 
City.  D.  C. 

A  true  copy.    Test:  28  3  R.  J.  Meios,  Clerk. 
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IN  THE  SUP^IEME  CJOURT  OF  THE  DISTRICT  OF 
Columbia,  ilio  «4ih  day  of  July,  18S0. 
UbxryC.  Silsbbk,  Trustee.  ) 

V.  \    No.  7,36&.    Eq  Doc,  20. 

Saraii  Oakland  kt  al.     7 

On  niDlion  of  the  phiintifTs.  by  Mr.  .T.  J.  Darlinrion.  hiit 
tolU'iior.  it  Is  ord»"recl  ihai  the  dpfi'ndani»  .leromiali  H.  H 
Smiihaitd  (?Hilieriiie  .M.  Hri>in\Vfll,  cause  ilu'lr  uppeuniice 
to  be  enierHd  h^rnln  on  or  before  ihe  flri?i  rule-day  ocfurnuif 
foriv  days  after  this  day  ;  otherwise  lUecaujM)  wiJI  t>e  pro- 
ceecitfd  with  as  in  case  oi  default 

A.  B.HAGNEn..Tii<.tlce. 
True  copy.        Toat:  30*3  H.  J.  Mkio$.  Cleik. 


I.V  THE  SrjPUHMK  COI!RT  (»F   THE   DlSTRICl'  oF 
Columbia,  the  17ih  dny  of  July,  ItihU. 

OSCAB    OLDltmtG    ET    UX.  ) 

V.  {    No.  7,S6S.    Equity  Docket,  20. 

O.  E   PRE^fTISiJ    ET    AL.     ) 

On  mot  inn  of  the  plaintifT.  by  Mr.  M»is?ey,  their  solicitor, 
it  I*  onlered  that  the  dif^ndtntt,  ||,  J  Norton.  Wllmer 
I-iradford,  Annie  Htndford.  Sheridan  Bradford.  Fannie 
Hiadfordaiid  Hnffeue  find  ford,  cau-e  th«-ir  ap|»ear.ince  to 
b4»  entered  herein  oil  or  befor**  the  ftr^i  rule  <lity  oi-mrrintr 
forty  days  aft»*r  this  dav  :  otherwise  the  cause  will  tM  pro* 
ceeded  with  as  in  case  of  default. 

Hv  the  t'ourt :  A.  H.  H/VOXEH.  Asso.  TuPiloe,  Ac. 

True  copy.    T*»sl!       .W  3  R.  J.  i\(Ki<as,  Clerk.  Ac. 


IN    THE  SUPKKME   «OI.'NI'   O*-    THE  DiSfUUJT  OF 
Columbia,  ihe  2:<d  day  of  July,  I8S0. 

ELixxnKTii  A.  I>u  H\>iKLnY       \ 
Joit.v  M.Si»is,tiEit  NKXT  FKtE.VD.  f    jjo.  7.^71.  Eq.  Doc.  20 

W.  J.  C.  Do  HAM5L  KTAL.  J 

On  motion  of  the  plaintifT.  by  Mr.  Dnhamel.her  solicitor 
it  is  ordered  that  the  defendants.  Fliaalteth  D  Hewley  and 
Ariminia  M.  Monlion.  caa*e  their  appHjimnce  to  b*  en- 
lereil  herein  on  or  b<»fore  the  flrsi  nile.day  occurrlnir  forty 
d  ivs  afier  Ihif  d.iy  :  otherwise  the  cause  will  be  proceeded 
•With  as  in  CHse  of  default. 

By  the  court.  A.  B   H  A  ONER,  Justice,  Ac.  - 

Tet«t:  R.J.  MK108.  Clerk  .MO-3 


IN  THE  SUPREME  COURT  OF  THE  DI.STRICT  OF 
Columbia.    Holdinfr  a  Special  Term  fo  •  Orphans*  Court 
BiisinesH.    .Tnly  2S,  ISSO. 
In  the  matter  «»f  the  estnie  of  Emory  W  Du  Rose. 
Application  for  IjCtters  of  Administration  on  the  eslat^of 
Emory    W.    Du  Rose,  of  the  District  of   Columbia,  has 
thi«  day  been  made  by  t  'harles  H. .  rmes     All  per^onx  Inter- 
ested are  hereby  notified  lO  appear  in  this  court  on  Fndav. 
the  Soihdayof  Anirust  next.^t  il  o'clock  a  m  .  t«»shov\- cau«e 
vrhy  Letters  of  Administration  on  th**  estate  of  the  sa  d  de- 
ceased should  not  issue  as  praved.     Provided,  a  copy  of  this 
order  be  published  once  a  week,  for  three  weeki-,  in  the 
Washinfcton  Law  Reporter  previous  to  the  said  day 

Tesi:  .Sii.H        A    WEIJSTER.  Reeisier  of  Wills. 


IN  THE  SUPREME  t-OURT  4>F  THE  hlSTKICl  t)F 
Columbia,  hohlinir  a  .*^|HfCial  T«-rm  for  Orphan's  Court 
Business.    July  23,  ISSO. 

In  the  case  of  Byron  H.  Kiddsr.  Administrator,  of  Fred- 
erick D  Stuart,  deceased,  the  Administrator,  nforesitid 
has  with  the  npproval  of  the  Conn,  appointed  Friday,  tlie 
20lh  day  of  Anirust  A.  D.  ISW.  at  1 1  o'clock  a.  m  for  inakinc  a 
second  payment  and  pro  rai.a distribution  under  the  I'oiiri's 
direction  and  ronirol:  wh»'nnnd  whereall  creditors  and  nor- 
sons  entitled  to  distributive  shares,  or  a  residue,  are  hereby 
notified  to  attend  In  |»erson  or  byafirent  or  attorney  duly  au- 
thorized. wi:h  their  claims  niralnsi  the  estate  prop»'rly 
vouched;  otherwise  the  adininislrator  will  take  iIih  ben- 
efit of  the  Law  airalns?  them:  Provideil  a  copy  of  this  or- 
der be  published  once  a  week  for  three  weeks  iu  the  Wash- 
inf'lon  Law  Rejmrter  r  evinns  tc  the  said  dav 

30-3*  Test:  A.  WERSTER.  Rerristerof  Wills. 

IN  THE  SUPREME  COURT  OF  THE  DISTlllCT  OF 
Columbia,  the  80th  day  of  July,  ISSO. 
Gborgk  \W   White       > 

Y.  }     No.  73S3.    Eq.  Docket." 

Kllen  R.  White  kt  al,  ) 

On  moiion  of  the  itlaintifT.by  Mr.  .T.  J.  Darllntrton.  hl« 
solicitor,  Il  is  ordered  Hint  the  d^f*  ndanis,  W«»oilbnrv 
Kiinb-itl.and  Oe«»rire  Kiile.  jr..  cause  ilt^ir  appearance  to  be 
en  I  •  red  i.er^-ln  on  or  t»efore  ihe  llr-i  mb-d.'iy  ♦>ccuriliiir  fortv 
days  afer  ihi»day  ;  ottieiwuie  the  caiue  will  be  proceeded 
\riih  as  In  case  of  default. 
By  the  Conn.  A.  B.  HAO.XER.  .Tustlce.  Ac. 

▲  tnMOopT*  Si-t  Tost:  &.  J.  Mjuos,  Clerk. 
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TTNITED  »TATES  MARSHAL'S  SALE. 

By  virtMo-of  a  writ  of  fieri  facias,  issued  out  of  the  Clerk's 
Ofliceof  the  .Supreme  (7oiiriof  the  IHt^irict  of  Columbia,  and 
tome  dinctcd,  I  will  sell  at  pnblic  »>ale.  for  cash,  at  ilie 
<'oiirt  Hou.«p  doorof  said  Iiisirici,on  1'hursday,thel2th  day 
of  AiiKiisi,  ISfO.  at  l2o*clotk  m..  all  ihenicltt,  iltle,  claim, 
and  ini**re«t  of  the  defendant  Thunms  E.  Oreen,  in  and  to  ihe 
folIowiUK  described  pro]M>rty,  to  wii ;  part  of  original  lot  18, 
^qua^e  .37S.  beKlnniiifC  at  the  south  east  corner  of  said  lot 
(hence  rnnninj;  weM  three  feet,  thence  north  ei^hiy-w-vea 
feet  ten  and  on*^  half  inches,  thence  ea>t  three  leei,  thence 
»-ouih  oljrhiyseven  feet  and  ten  and  one  half  inch***  to  the 
place  of  bejrlnnlns:  levld  iij»on  as  ihe  piopiTty  of  Thomns  E. 
ifreen.  to  t^ati^fy  execiiiiou,  No.  16,  MU  at  law  ;  in  favor  of 
John  U.  McUaiii*-!. 

FREDK.  DOUGLASS,  U.  S.  Marshal,  D  O 

July  24.  ISSO  ^.'% 


rpniS  IS  TO  OIVE  NOTICE, 

X  That  the  subf^criber,  of  Washin^tom  City,  l'Tt?«  b- 
t:iinefl  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding;  a  S)>ecial  Term  fqf  Orphatis' Conn  business, 
Letters  of  Adiuiiiisi  nil  ion  on  the  personal  estate  of  Georfe 
Smitli»<on,  latv  of  Ihe  District  of  Columbia,  deceased. 

All  person>  havini:  claims  nKainst  the  said  dec<*ased  an 
hereby  warned  tn  exhibit  ihesaine.  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  ihe4ih  day  of  June  next ; 
they  may  otherwise  by  law  be  excluded  from  all  beutfll 
of  the  said  estate. 

Qiveu  under  mv  hand  this  4th  dav  of  .Tune,  ISSO. 

E.  KURT2  JOHNSON. 
HiXK  A  T4IOM AS,  Solicitors. 

THIS  IS  TO  GIVE  n6tICE. 
Tltat  the  subt»oriber,  of  the  District  of  Colnmbia,  hath 
ontained  from  the  Supreme  (Joiirt  of  theDisOici  of  Colum- 
i>ia,  holding  a  Special  Term  for  Orphan»'i:ourt  business, 
letters  Testamentary  on  the  i»ersonal  esfateol  Frederick 
Behrens.  late  of  the  District  of  <^luml»ia.  deceased. 

All  persons  havinfc  claims  H^ainM  the  said  deceased  ar« 
hereliy  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  Sit  day  of 
July  next:  they  may  otherwise  by  law  be  excluded  from 
.all  benefit  of  the  said  estate. 

Oix'en  under  my  hand  this  2d  dav  of  July,  IWO. 

28  3  ELIZABETH  BEHRENS. 

N   THE  SUPREME  COURT  OF   THE  DLSTRICI  OF 
Columbia, 

PUEXTISS  ET   al  ) 

v.  [    No.  7102     Equity. 

DYEU   ET  AL.      3 

It  is  this  9th  day  of  Jnly  A.  D.  18^.  ordered,  that  tb« 
sales  of  lots  e.S,  (^  and  tfii  of  the  sii^Klivision  of  part  of 
.<qiiare2l4,  reported  by  the  iru>tee  in  this  cause  be  finally 
ratified  and  confirmed  on  the  3iiih  day  of  July  A  D  isSO. 
unless  cause  to  the  contrary  be  Khown  on  or  before  said  day. 
Provided,  a  copy  of  tliis  order  be  pnbli^hed  three  times  Ia 
the  Waadiiotfton  Law  Reporter  prior  thereto. 

W.  S   COX,  Jnstlce. 
Trnernr«V.    Test:  28-3  R    J.  MKt(;>.  < 'lerk    AC. 


I 


IN  THE  SUPREME  COURT  OF  THE   DISTRICT  OP 
Columbia,  on  the  16th  day  of  July,  IbSO. 

Mart  £  Freelaxd        ) 

V.  {    No.  7366.    Eqaity  Docket,  10. 

Joiix   Fheelakd.  I 

On  motion  of  the  plaintifT.  by  Mrs.  Belvn  A.  Lockwood 
her  solicitor,  it  is  ordered  that  the  defendant,  canse  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule, 
day  occnrrinir  forty  days  alter  this  da^' :  oiherwise  lh« 
canse  will  be  proceeded  with  as  in  cise  of  defaull. 

By  the  Conn  A.  B.  HAQNER.  Jastic^. 

R.  J.  MicHi.-*.  Clerk.  29-3 


THIS  IS  TO  GIVE  NOTICE. 
That  th-  subscriber,  of  Anacostla,  D.  O.,  hath  obtained 
from  the  Supreme  Court  of  ihe  Di-trici  of  Columbia,  hold- 
ing a  St»ec{al  Term  for  Orphans'  Court  bui^iness.  Letters 
Testamentary  on  the  |»en»onal  estate  of  Mary  Rose  Martin, 
laie  of  the  District  of  Colnmbia. deceased 

All  peisons  havin|rclaim^  airainst  the  said  deceased  ai^ 
hereby  warned  to  exhibit  th"  same,  with  ihe  voiicheis  there* 
of.  to  the  subscriber,  at  or  before  the  2d  day  of  July 
next ;  they  may  otherwise  bylaw  be«xcluded  from  all  be«e- 
111  of  Ihe  said  estate. 

Given  under  my  han^l  this  2d  day  of  .Tnly,  1680. 


D.  G.  LovBJOT,  Solicitor. 


AUIUUR  UURIS1IE. 
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Angnst  16, 1880. 


OEORGB  B.  OORKHILL       -        -        Editor 
A.  H.  JACKSON      .     -      AS800IA.TB  Editor 

Do  Appeals  Carry  Up  the  Whole  Case? 

In  considering  tliis  question  we  shall  first 
quote  the  English  practice  and  then  cite  Ameri- 
can authorities,  so  as  to  cover  the  entire  ques- 
tion and  bring  it  under  observation  at  one 
view. 

What  does  an  appeal  carry  with  it  ?  Gen- 
erally the  whole  record,  we  maintain. 

"  Where  the  appeal  is  against  the  whole  de- 
cree, the  cause  is,  in  ordinary  cases,  actually 
reheard,  that  is,  the  pleadings  are  opened, 
and  the  cause  proceeded  with  exactly  as  if 
it  were  an  original  hearing."  2  Daniel  P.  &  P. 
1562 ;  Terhune  v.  Colton,  1  Beasley,  (N.  J.) 
812;  Pierce  V.  Wilson,  2  Clark,  (Iowa),  20; 
Dnrkee  v.  Stringham,  8  Wis.,  1.  In  Mass. 
Genl.  Stats.,  e.  113,  §11,  it  is  enacted  that  all 
interlocutory  decrees  not  appealed  from,  * 'shall 
be  open  to  revision  on  appeals  from  final  de- 
crees so  far  only  as  it  appears  to  the  full 
court  that  such  final  decrees  are  erroneously 
affected  thereby." 

'*  It  is  to  be  observed,  that  in  the  case  of  a 
rehearing,  or  appeal,  all  parties  interested  in 
supporting  the  decree  appealed  from  are  en- 
titled to  be  heard,  but  that  no  party  except 
the  appellant  can  be  heard  In  support  of  the 
appeal."  2  Daniell,  p.  1568 :  In  re  Stephen, 
2  Phil.,  568 ;  Foster  v.  Tyler,  7  Paige,  48. 

"  On  a  rehearing,  all  depositions  taken  be- 
fore the  orignal  hearing,  though  not  then 
made  use  of,  may  be  read."  2  Daniell,  p. 
1564 :  Cunyngham  v.  Cunyngham,  Amb.,  90 ; 
Needham  v.  Smith,  2  Vern.,  468  ;  Studwell  v. 
Palmer,  5  Page,  166 ;  Bloodgood  v.  Clark,  4 
Page,  574.  In  Studwell  v.  Palmer,  above 
cited,  it  is  decided  that  *'  no  paper  not  before 
the  court  below,  or  offered  and  rejected,  can 
be  used  on  a  rehearing  of  an  appeal  from  its 
decision." 

The  practice  in  the  Supreme  Court  of  the 
United  States,  (Rule  8,)  is  thus  stated  in 
Phillips'  Practice,  p.  179:     **A  case  having 


thus  been  prepared  for  the  appellate  court,  it 
becomes  the  duty  of  the  clerk  of  the  court  to 
which  a  writ  of  error  has  been  directed,  or  in 
which  an  appeal  has  been  taken,  '  to  make  re- 
turn of  the  same,  by  transmitting  a  true  copy  of 
the  record,  and  of  all  proceedings  in  the  cause, 
under  his  hand  and  the  seal  of  the  court.' 
No  cause  will  be  heard  without  a  complete  re- 
cord, containing  in  itself,  without  reference 
aliunde,  all  the  papers,  exhibits,  depositions 
and  other  proceedings  which  are  necessary  to 
the  hearing."  The  authorities  bearing  upon 
the  several  phases  of  this  rule  are.  Blitz  v. 
Brown,  7  Wall.,  693 ;  U.  S.  v.  Gomez,  1  WaU., 
690 ;  Lessee  of  Fisher  v.  Cockerell,  5  Pet., 
248;  Williams  v.  Norris,  12  Wheat.,  117; 
Owens  V.  Hanney,  9  Cr.,  180 ;  Stockton  v. 
Bishop,  4  How.,  155  ;  Innerarity*  v.  Byrne,  5 
ib.,  295 ;  Hodges  v.  Vaughan,  19  Wall.,  12. 
Also  the  act  of  March  8,  1808,  (2  Stats., 
214,)  which  substitutes  an  appeal  for  the  writ 
of  error  "  in  cases  in  equity,  of  admiralty 
and  maritime  jurisdiction,  and  of  prize  or 
no  prize."  The  act  of  February  26, 1858,  (10 
Stats.,  168,)  provides  for  the  entering  up  of 
judgments  in  admiralty  and  equity  causes. 
All  these  rules  are  contained  in  sections  698 
and  750  of  the  Revised  Statutes. 

Depositions  read  on  the  trial  in  the  court 
below  without  objection,  cannot  be  objected 
In  the  appelate  court.  Johnson  v.  Rankin, 
8  Bibb,  87 ;  Pillow  v.  Shannon,  8  Yerger,  508 ; 
Helm  V.  Hardin,  2  B.  Monroe,  281,  288 ;  Bird- 
song  V.  Birdsong,  2  Head,  289.  In  Benett  v. 
Oliver,  7  Gill  &  John.,  191,  192,  it  is  declared 
that  a  general  exception  to  the  competency 
or  admissibility  of  evidence  will  not  avail  on 
appeal,  and  in  appeals  from  the  circuit  courts 
in  chancery  cases,  parol  testimony  heard  at 
the  trial  below  should  be  presented  to  the 
court  of  appeals  in  the  riecord.  Conn.  v. 
Penn.,  5  Wheat.,  424.  And  in  Massachusets, 
under  General  Statutes,  c.  118,  section  21,  the 
full  court  may  grant  leave  in  special  cases  of 
accident  or  mistake  to  present  further  evi- 
dence, but  it  is  not  permitted  for  either  party 
to  take  and  produce  further  depositions.  How- 
ever, should  new  evidence  be  discovered  sub- 
sequently to  the  original  hearing,  the  proper 
course  is  to  obtain  leave  to  file  a  supple- 
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mental  bill  in  the  natare  of  a  bill  of  review, 
to  come  on  for  hearing  at  the  same  time  with 
the  hearing  of  the  original  decree.  Where  a 
rehearing  is  granted  in  equity,  as  a  general 
rule,  the  court  will  not  allow  an  examination 
in  extenso ;  no  proof  will  be  heard  bat  what 
was  before,  or  shotUd  have  been  before  the 
court  upon  the  original  hearing.  Scales  v. 
Nichol,  2  Yerger,  140 ;  Dale  v.  Roosevelt,  6 
Johns.  Ch.,  '255  ;  Mitchell  v.  Lenox,  14  Wend., 
662 ;  Jenkins  v.  Eldredge,  8  Story,  C.  C,., 
299.  It  is  laid  down  in  Scribner  v.  Wil- 
Hams,  1  Paige,  550,  that  if  the  appellant  de- 
sires  to  produce  new  evidence,  he  should  in 
his  petition  of  appeal,  request  leave  to  pro- 
duce further  proofs,  and  set  up  the  reason  for 
not  giving  them  in  the  court  below. 

*'  In  case  gf  rehearing  or  appeal,  the  whole 
case  is  open  to  the  respondent."  Terhune  v. 
Colton,  1  Beasley,  (N.  J.,)  812,  818;  Consc- 
qua  V.  Fanning,  8  Johns.  Ch.,  587. 

If  the  appeal  is  against  the  whole  decree, 
it  is  competent  for  the  court  to  modify  the  de- 
cree, by  making  it  more  favorable  to  the  re- 
spondent." 2  Danieli,  p.  1566 ;  Sullivan  v. 
Jacob,  1  Moll.,  478 ;  Watts  v.  Symes,  IDe  G., 
Mac.  &  Gor.,  240;  Hawley  v.  James,  16 
Wendell,  61,  85;  Clowes  v.  Dickenson,  8 
Coji^en,  838;  Idley  v.  Bowen,  11  Wendell, 
227.  In  the  case  of  Oldham  v.  Stonehouse, 
8  M.  &  C,  817,  Lord  Cottenham  said,  ''the 
plaintiff  having  thought  fit  to  present  a  peti- 
tion of  rehearing  against  the  whole  decree, 
the  defendants  are  entitled  to  raise  any  ques- 
tion, (and  amongst  others  the  question  of 
costs,)  and  I  am  bound  to  deal  with  the  cause 
as  if  it  now  came  on  before  me  upon  the 
original  hearing.  The  result  is  the  defend- 
ants must  have  their  costs  of  the  suit  up  to 
and  inclusive  of  the  hearing,  but  I  cannot 
give  them  their  costs  of  setting  the  decree 
right" 

And,  where  the  appeal  is  against  part  of' 
the  decree  only,  the  respondent  may,  if  he 
considers  proper,  go  into  the  whole  case  and 
every  part  of  it,  but  the  appellant  only  the 
part  complained  of  in  the  petition.  Rawlins 
V.  Powell,  1  P.  Wms.,  299 ;  Consequa  v.  Fan- 
ning, 8  John.  Ch.,  894 ;  Furgurson  v.  Kim- 
ball, 8  Barb.  C,  616.    In  Glover  v.  Hodges, 


1  Saxton,  (N.  J.,)  118, it  was  held  "the  whole 
case  is  open,  and  the  party  supposing  himself 
aggrieved  has  a  right  to  insist  upon  a  con- 
sideration of  any  part  of  it ;  so  also,  in  Hill 
V.  Chapman,  1  Sumner's  Vesey,  405. 

In  cases  of  appeals  to  the  House  of  Lords, 
all  the  important  facts  and  proceedings  are 
required  to  be'  concisely  narrated,  and  the 
substance  of  the  pleadings  and  evidence  or 
proofs,  whether  consisting  of  documents  or 
depositions.  On  the  24th  of  February)  1818, 
it  was  "  ordered,  that  'the  printed  cases  de- 
livered in  appeals  and  writs  of  error  depend- 
ing in  the  House,  shall  contain  a  copy  of  so 
much  of  the  proofs  taken  in  the  courts  be- 
low as  the  parties  intend  to  rely  on  at  the 
hearing,  together  with  reference  to  the  docu- 
ments where  the  same  may  be  found.  Lords' 
journal,  1813.  Lord  Eldon  says,  that  "it  is 
competent  to  the  House  to  hear  evidence  not 
printed,  if  it  thinks  proper."  4  Dow,  222; 
and  Macqueen  on  the  Practice  of  the  House 
of  Lords,  198.  It  is  proper  to  mention  here, 
incidentally,  that  there  is  a  material  distinc- 
tion between  appeals  to  the  House  of  Lords 
and  to  the  Lord  Chancellor's  court. 

"Upon  the  rehearing  of  a  cause  before  the 
Lord  Chancellor,"  says  Danieli,  "by  way  of 
appeal,  the  reading  of  evidence  not  read  in 
the  court  below,  is,  under  certain  restarictions, 
permitted.    In  the  House  of  Lords,  however, 
the  principle  universally  prevails,  that  no  evi- 
dence can  be  received  which  was  not  laid  be- 
fore the  court  below,  nor  can  any  evidence, 
which  was  received  below,  be  objected  to 
above,  unless  the  admission  of  improper  evi- 
dence be  among  the  points  of  appeal."    Eden 
V.  Lord  Bute,  1  Bro.,  P.  C,  546 ;  Button  v. 
Prfce,  Precedents  in  Chancery,  212.    In  Ten- 
nessee,  after  a  decree  was  pronounced  by  the 
Supreme  Court,  a  defendant  applied  for  a  re- 
hearing upon  the  ground  that  the  deposition 
of  an  incompetent  witness  was  admitted,  and 
that  the  decree  settled  the  rights  of  persons 
not  parties  to  the  suit.    A  rehearing  was  re- 
fused, and  the  court  held  that  tiiere  being  no 
exception  in  the  court  below  to  the  reading 
of  the  deposition,  the  evidence  was  properly 
heard.    Birdsong  v.  Birdsong,  2  Head,  289. 
In  Sergeant's  Constitutional  Law,  it  is  laid 
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down  that,  *'the  remedy  by  appeal,  brings 
before  the  Sapreme  Court  the  facts  as  well  as 
the  law.  It  may  correct,  on  appeal,  not  only 
wrong  conclusinns  of  law  from  the  facts,  but 
wrong  conclaslons  of  fact  from  the  eyidence." 
Ray  V.  Law,  8  Gran.,  179.  "  For  this  pur- 
pose, all  the  testimony  which  was  before  the 
circuit  court,  ought  to  be  laid  before  this 
court  on  appeal ;  and  where  it  appears  on  the 
record,  that  witnesses  were  examined  in  the 
circuit  court,  and  were  referred  to  in  the  de- 
cree, whose  testimony  does  not  appear  in  the 
record,  the  decree  will  be  reversed,  and  the 
case  remanded.  Conn.  v.  Penn.,  5  Wheat., 
424.  In  8d  Wheaton,  600,  601,  and  Cranch, 
187,  it  is  laid  down  as  an  "  essential  criterion 
of  an  appellate  jurisdiction,  that  it  revises 
and  corrects  the  proceedings  below,  arid  does 
not  create  a  cause. 

'*  In  an  appeal  the  whole  case  is  examined 
and  tried  as  if  it  had  not  been  tried  before." 
Dane's  Ab.  (h.  t.) ;  Sergeant's  Con.  Law.,  in- 
dex, (h.  t.),  and  article  on  the  courts  of  the 
United  States ;  and  16  Marylanc^  282 ;  20 
How.,  198.  In  the  receut  case  of  Pruden  v. 
Sewell  et  al.,'  (Ohio,)  it  was  decided  that  an 
"  appeal  brings  up  the  entire  case  as  to  the 
party  appealing."  Avery,  J.,  in  announcing 
the  opinion  of  the  court,  said : 

"  Where  the  interests  of  several  parties  are 
distinct  and  separate,  one  may  appeal  with- 
out bringing  up  the  case  as  to  the  rest,  R.  S^ 
sec.  5282.  But  where  the  interests  of  the 
same  party  are  differently  affected  by  the 
judgment,  there  is  no  warrant  for  separating 
that  part  in  favor  of  the  party,  from  that  part 
against  him,  in  order  to  allow  an  appeal  from 
the  unfavorable  part  without  at  the  same  time 
bringing  up  the  other." 

The  doctrine  in  this  latter  case  seems  to 
go  much  further  than  the  precedents  justify, 
either  in  England  or  the  United  States ;  the 
rule  being  that  the  appellant  can  only  avail 
himself  of  the  point  or  points  appealed  from, 
while  the  whole  case  is  open  to  the  respon- 
dents. 

The  following  additional  authorities  are 
cited  in  support  of  the  doctrine  that  the  wh^le 
case  goes  up  on  appeal.  Grcttings  v.  Burch 
2  Or.  C.  C,  97 ;  Dancales  v.  Young  2  Cr.  C. 


C.  200;  Villabolas  v.  U.  S.,  6  How.,  81; 
U.  S.  V.  Curry,  6  How.,  106 ;  Steamer  Virginia 
V.  West,  19  How.,  182 ;  Mesa  v.  Gomez,  8 
Wall.,  768-766;  "The Maybe,"  10 Wall., 419. 


The  second  rule  of  the  United  States  Su- 
preme Court  reads  as  follows : 

"  It  shal]  be  requisite  to  the  admission  of 
attorneys  or  counsellors  to  practice  in  this 
court,  that  they  shall  have  been  such  for  three 
years  past  in  the  supreme  courts  of  the  States 
to  which  they  respectively  belong  and  that 
their  private  and  professional  character  shall 
appear  to  be  fair." 

The  oath  required  reads  thus : 

« I, ,  do  solemnly  swear,  or  aflSrm 

(as  the  case  may  be)  that  I  will  demean  my- 
self as  an  attorney  and  counsellor  of  this  court, 
uprightly,  and  according  to  law ;  and  that  I 
will  support  the  Constitution  of  the  United 
States."    (Adopted  1791.) 


The  ancient  Romans  divided  the  year 
into  ten  months  only ;  Numa  Pompilius  ad- 
ded January  and.  February.  January  being 
dedicated  to  Janus  took  its  name  from  that 
deity.  As  this  month  opened  the  New  Year, 
th^  people  surrounded  its  inauguration  with 
good  omeus,  and  thence  came  visits  among 
friends,  of  wishing  "  Happy  New  Year,"  and 
of  New  Year's  gifts.  These  gifts  were  sym- 
bolical,  and  consisted  of  dried  figs,  honeycomb 
as  emblems  of  *<  the  sweetness  of  the  auspices 
under  which  the  year  should  begin  its  course," 
and  several  piece  of  money  called  8tips\  which 
foreboded  riches. 


The  following  is  a  comparative  statement 
of  the  space  occupied  by  the  different  world's 
exhibitions  since  1850 : 

Municti,  1850,  4.4  acres;  London,  1851, 
18.6  ;  New  York,  1854, 4.2 ;  Paris,  1855,  22.1 ; 
London,  1862,  25.0 ;  Paris.  1867,  31.0 ;  Lon- 
don Crystal  Palace,  25.6  ;  Vienna,  1874,  56.5 ; 
Philadelphia,  1876,  60.0. 


In  1683  the  Grovemor  of  Virginia  ordered 
that  no  printing  press  should  be  used  in  that 
colony  "  on  any  occasion  whatever." 


The  good  lawyer  is  sharp,  but  the  poor 
lawyer  is  often  a  sharper. 


Digitized  by 


Google 


516 


WASHINGTON  LAW  WSPOKtHSSL. 


Vol.  Tm 


Syllabi  of  Cam  aid  Gonjilatiai  af  Aatliaritias 
Cited. 

Wills. — Construction  of^-Dying  without  issue. 
— Absolute  bequest  and  bequest  over  on  fail- 
ure  of  issue  definite  atid  indefinite. 

Where  the  intendment  of  a  will  is  doabtfal 
the  law  leans  in  favor  of  an  absolute  estate ; 
of  the  primary  rather  than  of  the  secondary 
intent ;  of  the  first  taker  as  the  primary  ob- 
ject of  testator's  bounty :  and  of  a  distribu- 
tion conformable,  as  far  as  may  be,  to  the 
general  rules  of  inheritiTnce, 

A  testator  gave  and  bequeathed  his  resid- 
uary estate  in  equal  fifth  parts,  three  of  the 
said  parts  to  be  held  by  executors  in  trust  to 
pay  the  net  income  thereof  to  each  of  his 
three  nephews  for  life,  and  at  the  death  of 
either  V  then  to  pay  the  principal  sum  of  the 
share  of  him  so  dying  unto  his  children, 
should  he  leave  any  surviving  him,  *  *  * 
and  provided  further^  that,  should  F^,  the  son 
of  my  nephew  J.,  die  without  issv£,  then  I  or- 
der and  direct  that  the  money  coming  to  him 
out  of  my  estate  at  the  death  of  his  father,  as 
hereinbefore  provided,  shall  go  to  his  uncles 
and  aunt  on  his  father's  side. 

Held,  (reversing  the  decree  of  the  court  be. 
low,)  that  the  words  "  die  without  issue  "  re- 
fer to  the  contingency  of  death  without  issue 
during  the  lifetime  of  J.,  the  first  legatee ; 
and  that  on  the  death  of  J.,  F.  became  en-^ 
titled  to  an  absolute  estate  in  the  principal  of 
J/s  share. 

It  was  contended  for  the  appellant  that : 

Words  in  a  will  which  -create  an  absolute 
estate  afre  not  affected  by  subsequent  words 
unless  the  intention  be  very  clear.  Shutt  v. 
Rambo,  6  Sm.,  149. 

Words,  which  in  a  devise  of  real  estate 
create  an  estate  tail,  in  a  bequest  of  person- 
alty create  an  absolute  estate.  Pott's  Ap- 
peal, 6  Casey,  168  ;  Wharton  v.  Sliaw,  8  W. 
&  S.,  124 ;  Smith's  Estatcll  Harris,  9  ;  Yar- 
nall's  Appeal,  20  Sm.,  341. 

The  testator  seems  to  have  contemplated 
but  one  contingency,  and  that  was  that  Jacob 
and  Franls  might  both  be  dead,  leaving  no  is- 
sue at  the  death  of  the  testator,  in  which  event 
he  did  not  desire  any  part  of  the  bequest  to 
descend  to  the  maternal  relations  of  Frank. 
His  failure  to  provide  trustees,  his  silence  as 
to  when  it  should  vest  in  the  issue  of  Frank, 
all  tend  to  confirm  this  view.  Where  there  is 
a  gift  over  in  the  event  of  dying  without  issue, 
the  death  is  construed  to  be  a  death  in  tes- 
tator's lifetime.  Smith  on  Ex.  Devises,  S47, 
541 ;  Clayton  v.  Lowe,  5  B.  &  Aid.,  688 ; 
Schoonmaker  v.  Stockton,  1  Wr.,  461 ;  Men- 
gel's  Appeal,  11  Sm.,  248;  Masts'  Appeal,  2 
Weekly  Notes,  404 ;  Bentley  v.  Eaufftnan,  5 


Id.,  88 ;  Biddle's  Appeal,  19  Sm.,  190 ;  Um- 
stead's  Appeal,  10  Id.,  364. 

This  question  has  been  ruled  at  this  term 
by  the  Supreme  Court  in  Mickley's  Appeal 
(reported  ante,  p.  308). 

It  was  contended  for  appellees. 

If,  as  contended  by  the  appellant,  the  tes- 
tator intended  that  this  legacy  should  vest 
absolutely  in  the  legatee  at  the  father's  death, 
we  may  inquire  why  make  this  exception  or 
proviso  f  Without  it  the  legacy  would  vest 
as  contended  for,  and  the  proviso  would  be 
without  meaning.  But  it  is  there,  and  we 
must  presume  it  is  there  for  a  purpose.  The 
purpose  is  obvious  when  we  look  at  the  whole 
will.  Frank  was  the  only  child  of  Jacob. 
Should  he  die  without  leaving  children,  his 
mother,  or  the  maternal  relations,  might  take, 
and  such  a  result  would  not  comport  with 
his  idea  of  keeping  his  estate  in  the  line  of 
his  own  family.    Decree  reversed. 

Weekly  Notes  of  Cases. 


1firati|d  JJJtatea  JJJnprme  ^mi. 


Ko.  77«.~OCTOBBB  Tbrm,  1879. 

The  State,  ex  rel.  William  L.  Trenholm, 
Executor,  Plaintiff  in  Error, 

V. 

Pbteh  C.  Gaillard,  County  Treasurer  of 
Charlestbn  County. 

In  error  to  the  Supreme  Court  of  the  State 
of  South  Carolina. 

Mr.  Chief  Justice  Waitb  delivered  the 
opinion  of  the  court. 

The  facts  of  this  case  are  as  follows : 

In  December  1812,  the  State  of  South  Car- 
olina established  a  bank  in  the  name  and  for 
the  benefit  of  the  State,  and  pledged  the  faith 
of  the  State  to  supply  any  deficiency  in  the 
funds  specially  set  apart  as  its  capital,  and 
to  make  good  any  losses  arising  fVom  such  de- 
ficiency. The  bank  was  authorized  to  issue 
notes  and  bills  for  circulation,  and  by  sec.  16 
it  was  provided  **  that  the  bills  or  notes  of  the 
said  corporation  originally  made  payable,  or 
which  have  become  payable  on  demand  in 
gold  and  silver  coin,  shall  be  receivable  at  the 
treasury  of  this  State,  either  at  Charleston  or 
Columbia,  and  by  all  tax  collectors  and  other 
public  officers  in  payment  of  taxes  and  other 
moneys  due  the  State.*'  The  original  charter 
was  extended  fh>m  time  to  time  and  the  bank 
continued  in  successful  operation  until  the 
late  civil  war.  At  the  close  of  the  war  it 
stopped  business,  and  in  1868  the  charter  was 
repealed  and  provision  made  for  winding  up 
its  affairs.  Under  the  operation  of  this  law 
a  large  amount  of  the  circulating  notes  was 
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surrendered  to  the  State  and  bonds  of  the 
State  taken  in  exchange  therefor.  The  time 
for  presenting  bills  to  be  exchanged  expired 
January  1,  1869,  and  only  such  bills  as  were 
issued  prior  to  December  20,  1860,  the  date 
of  the  adoption  of  the  ordinance  of  secession 
by  South  Carolina,  could  be  presented  at  all. 
A  considerable  amount  of  bills  issued  before 
the  repeal  of  the  charter  are  still  outstanding. 

When  the  charter  was  granted  mandamus 
was  an  existing  remedy  in  the  State  for  com- 
pelling public  officers  to  perform  their  public 
duties,  and  in  that  way,  under  the  practice 
which  prevailed  in  the  courts,  tax  collectors 
could  have  been  required  to  receive  the  bills 
of  the  bank  in  payment  of  taxes. 

On  the  9th  of  June,  1877,  the  general  as- 
sembly of  South  Carolina  passed  an  act  en- 
titled '*  an  act  to  provide  the  mode  of  proving 
bills  of  the  bank  of  the  State  tendered  for 
taxes,  and  the  rules  of  evidence  applicable 
thereto."    Sec.  1  of  that  act  is  as  follows : 

''  Be  it  enacted,  by  the  Senate  and  House  of 
Representatives  of  the  State  of  South  Carolina, 
now  met  and  sitting  in  general  assembly,  and 
by  the  authority  of  the  same,  that  the  treas- 
urers of  the  several  counties  in  the^tate  shall 
not  receive  in  payment  of  taxes  of  the  State 
any  bills  of  the  corporation  known  as  the 
President  and  Directors  of  the  Bank  of  the 
State  of  South  Carolina  which  are  not  genuine 
and  valid,  or  the  payment  of  which  is  prohibi- 
ted by  the  Constitution  of  the  State  and  of  the 
'  United  States,  or  which  have  been  funded  by 
the  State  and  since  fhiudulently  uttered.  And 
all  bills  of  said  corporation  which  shall  be 
tendered  in  payment  of  any  taxes;  and  shall 
not  be  received  as  payment,  shall  be  enclosed 
in  a  package  sealed  and  signed  by  the  party 
tendering  the  said  bills  and  by  the  ti%asurer 
to  whom  said  tender  is  made ;  and  said  pack- 
age shall  be  deposited  by  the  treasurer  with 
the  clerk  of  the  court  of  common  pleas  for 
the  county,  who  shall  give  duplicate  certifi- 
cates of  said  deposit,  one  to  the  party  tender- 
ing said  bills,  and  the  other  to  the  treasurer, 
to  abide  the  decision  of  the  court  in  any  pro- 
ceedings which  may  be  instituted  in  regard 
to  said  bills ;  and  that  in  all  proceedings  by 
mandamuB  or  otherwise  to  compel  the  recep- 
tion of  bills  of  the  said  corporation  as  a  legal 
tender  for  taxes  to  the  State  and  refused,  an 
issue  shall  be  framed  under  the  direction  of 
the  Judge,  and  at  a  regular  term  of  the  court 
of  common  pleas  for  the  county  wherein  said 
bills  are  tendered,  shall  be  submitted  to  a  jury 
Xo  inquire  and  determine  by  their  verdict  if 
the  bills  so  tendered  in  payment  for  taxes  are 
genuine  and  valid  bills  of  the  said  corpora- 
tion, and  have  not  been  funded  by  the  States 


and  since  fraudulently  uttered,  and  are  bills 
the  payment  of  which  is  not  prohibited  by  the 
Constitution  of  the  State  and  of  the  United 
States.  And  upon  the  trial  of  said  issue  the 
burden  of  proof  shall  be  upon  the  person  ten- 
dering said  bills  to  establish  that  the  said  bills 
are  the  genuine  and  valid  bills  of  the  said 
corporation,  and  have  not  been  funded  by 
the  State  and  since  fraudulently  uttered,  and 
that  said  bills  are  bills  the  payment  of  which 
is  not  prohibited  by  the  Constitution  of  the 
State  and  of  the  United  States ;  and  if  the 
jury  shall  by  their  verdict  establish  that  the 
bills  so  tendered  are  genuine  and  valid  bills 
of  the  said  corporation,  and  have  not  been 
funded  by  the  State  and  since  fraudulenty  ut- 
tered, and  are  bills  the  payment  of  which  is 
not  prohibited  by  the  Constitution  of  the  State 
and  of  the  United  States,  then  the  treasurer 
of  the  county  shall  receive  such  bills  in  pay- 
ment of  all  taxes  due  the  State.  And  if  the 
jury  shall  by  their  verdict  establish  that  the 
bills  so  tendered  are  not  genuine  or  valid  bills 
of  the  said  corporation,  or  that  they  have  been 
funded  by  the  State  and  since  fraudulently 
uttered,  or  that  they  are  bills  the  payment  of 
which  is  prohibited  by  the  Constitution  of  the 
State  and  of  the  United  States,  it  shall  then 
be  the  duty  of  the  clerk  of  the  said  court  to 
cancel  the  said  bills  in  the  presence  of  the 
court,  and  to  make  a  sealed  package  of  the 
bills  and  file  the  same  in  his  office  with  the 
record  of  the  case." 

During  the  fiscal  year  commencing  Novem- 
ber 1,  1877,  and  while  this  act  was  in  force, 
William  L.  Trenholm,  as  executor,  tendered 
the  treasurer  of  Charleston  county  certain 
bills  of  the  bank  in  payment  of  taxes  charged 
against  him.  This  tender  being  refused,  the 
bUls  were  enclosed  in  a  package,  sealed  and 
signed  by  Trenholnr  and  the  treasurer,  and 
deposited  With  the  clerk  of  the  court  of  com- 
mon pleas  of  the  county,  he  giving  duplicate 
receipts  therefor,  to  abide  the  decision  of  the 
court  in  any  proceeding  that  might  be  insti- 
tuted in  regard  to  them.  All  this  was  done 
before  November  1,  1878. 

On  the  24th  of  December,  1878,  the  general 
assembly  of  the  State  passed  another  act  re- 
pealing that  of  1877.  This  act  in  effect  pro- 
vided that  in  all  cases  in  which  any  person 
against  whom  any  taxes  stood  charged  had 
theretofore  tendered  in  payment  the  bills  of 
the  bank,  he  might  within  sixty  days  after 
the  passage  of  the  act  pay  the  taxes  without 
penalty  under  protest  in  such  funds  as  the 
treasurer  would  receive.  This  being  done,  it 
was  the  duty  of  the  treasurer  to  pay  the  money 
so  collected  into  the  State  treasury,  giving  the 
comptroUer-generftl  notice  that  the  payment 
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had  been  made  ander  protest,  and  the  person 
making  the  payment  might  at  any  time  with- 
in thirty  days  sue  the  county  trea3urer  in  the 
court  of  common  pleas  of  the  county  to  re- 
cover back  the  money.  If  on  the  trial  it 
should  be  determined  that  the  taxes  were 
wrongfully  or  illegally  collected,  for  any 
reason  going  to  the  merits,  it  was  made  the 
duty  of  the  court  to  certify  of  record  that  the 
same  had  been  wrongfully  collected  and  ought 
to  be  refunded,  and  of  the  comptroller-general 
to  issue  his  warrant  for  the  refunding  of  the 
taxes,  and  this  warrant  was  to  be  paid  in 
preference  to  other  claims  on  the  treasury. 

After  this  act  went  into  effect,  the  treasurer 
of  the  county  advertised  the  property  on 
which  the  taxes  of  Trenholm  were  charged,  to 
be  sold  on  the  17th  of  March,  1879,  for  default 
in  the  payment.  Thereupon  Trenholm,  on 
the  18th  of  March,  filed  a  petition  in  the  Court 
of  Common  Pleas  of  Charleston  county,  under 
the  act  of  1877,  to  have  the  requisite  proof 
taken  and  th^  bills  accepted  in  discharge  of 
his  taxes.  In  his  petition  he  assumed  all  the 
burdens  imposed  by  the  act  of  1877,  and 
sought  to  avail  himself  of  the  remedy  there 
given.  The  court  of  common  pleas  ruled  that 
the  prayer  of  the  petition  must  be  granted, 
and  ordered  the  issues  to  be  framed,  but  the 
supreme  court  of  the  State,  on  appeal,  decided 
that  the  act  of  1877  was  repelled  by  that  of 
1878,  and  consequently  the  proceeding,  com- 
menced as  it  was  after  the  repeal,  could  not 
be  sustained.  The  order  for  framing  the  is- 
sues was  thereupon  set  aside  and  the  petition 
dismissed.  To  reverse  that  judgment  this 
writ  of  error  was  sued  out. 

No  question  is  raised  in  this  case  as  to 
whether  or  not  the  act  of  1877  impaired  the 
obligation  of  the  contract  of  the  State,  which 
is  contained  in  the  bill^  of  the  bank,  or  the 
charter.  By  accepting  the  act  aild  bringing 
suit  under  it,  Trenholm  conceded  its  validity. 
He  contends,  however,  that  when  he  tendered 
his  bills  in  pajrment  of  his  taxes,  and  so  far 
'  complied  with  the  provisions  of  that  act  as  to 
allow  the  bills  to  be  deposited  with  the  clerk 
of  the  court  to  abide  the  result  of  any  pro- 
ceeding that  might  be  instituted  in  regard  to 
them,  the  State  entered  into  a  new  contract 
with  him,  by  which  it  agreed  to  accept  his 
bills  in  payment  of  his  taxes  if  he  established 
their  validity  in  the  way  provided.  It  is  the 
obligation  of  this  alleged  new  contract  which 
he  claims  has  been  impaired  by  the  act  of 
1878. 

We  cannot  find  from  the  record  that  this 
question  was  presented  in  this  precise  form 
tojthe  supreme  court  of  the  State,  but  it  was 
undoubtedly  involved  in  the  case,  and  must 


have  been  decided  directly  or  indirectly.    No 
other  question  has  been  argued  here. 

As  we  look  upon  the  act  of  1877,  it  does  no 
more  than  provide  a  way  of  determining 
whether  bills  offered  in  payment  of  taxes  are 
binding  on  the  State.  It  provides  a  remedy 
in  case  a  county  treasurer  shall  wrongfully 
refuse  to  accept  a  bill  that  is  offered  him.  It 
is,  in  fact,  what  its  title  says  it  is,  "  An  act 
to  prescribe  the  mode  of  proving  bills  of  the 
bank  of  the  State  tendered  for  taxes,  and  the 
rules  of  evidence  applicable  thereto."  It 
makes  no  offer  of  a  new  contract  to  a  tax 
payer  or  bill  holder,  but  simply  says  to  him, 
if  your  bills  are  at  any  time  refused  when 
offered  in  paymenty[)f  taxes,  you  may  proceed 
in  a  certain  way  to  compel  their  acceptance 
if  they  are  genuine  and  valid.  There  is  no 
new  contract,  but  a  new  way  of  enforcing  an 
old  one. 

By  the  act  of  1878  the  remedy  thus  given 
has  been  taken  away,  with  no  saving  in  favor 
of  tenders  already  made,  except  to  give  those 
who  have  made  such  tenders  the  right  to  pay 
their  taxes  under  protest,  without  penalty,  in 
sixty  days,  and  sue  to  recover  back  what  they 
have  thus  paid.  They  have  still  all  their  old 
remedies  unless  they  have  been  taken  away 
by  the  act  of  1878,  which  is'not  the  question 
here.  All  we  have  to  decide  is,  whether  that 
act  has  taken  away  from  Trenholm  the  remedy 
he  had  under  the  one  of  1877. 

The  new  remedy  formed  no  part  of  the 
charter  contract  of  the  State.  Passed,  as  the 
act  was,  long  after  the  charter  was  granted, 
and  long  after  all  the  outstanding  bills  of  the 
bank  were  issued,  the  State  was  restrained  by 
no  contract  obligation  from  taking  away  or 
changing  the  remedy  it  then  gave.  All  the 
cases.  *in  this  court,  where  the  question  has 
arisen,  agree  in  holding  that  '*  the  States  may 
change  the  remedy,  provided  no  substantial 
right  secured  by  the  contract  is  impaired."  It 
is  enough  if  the  contract  is  "  left  with  the 
same  force  and  effect,  including  the  substan- 
tial means  of  enforcement,  which  existed 
when  it  was  made.  The  guarantee  of  the 
Constitution  gives  it  protection  to  that  ex- 
tent."—(Walker  V.  Whitehead.  16  Wall.,  518 ; 
Tennessee  v.  Sneed,  96  U.  S.,  69.) 

We  agree  with  the  supreme  court  of  the 
State  that  the  **  proceeding  "  contemplated  by 
the  act  of  1877  was  not  "instituted"  when 
the  repeal  took  place.  The  tender  and  deposit 
of  the  bills  laid  the  foundation  for  the  author- 
ized proceeding,  but  did  not  institute  it. 
This  is  clear  from  the  language.  The  bills 
are  to  be  deposited  •*  to  abide  the  decision  of 
the  court  in  any  proceeding  which  may  be  in- 
stituted," thus  implying  that  when  the  deposit 
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^was  made  proceedings  had  not  been  insti- 
tuted. Tliese  proceedings  may  be  "  by  man- 
damus or  otherwise  to  compel  the  reception 
of  the  bills."  The  taxes  are  not  paid  by  the 
tender.  If  the  acceptance  of  the  tender  can 
•be  enforced,  then  the  payment  will  be  com- 
plete, but  not  before.  This  tender  was  made 
when  a  special  remedy  for  its  enforcement 
was  allowed.  Before  Trenholm  availed  him- 
self of  that  remedy  it  was  taken  away,  and  he 
was  remitted  to  such  as  he  had  before  this 
act,  or  such  asf  were  substituted  on  the  repeal, 
if  that  rightfully  took  away  those  which  ex- 
isted when  the  charter  contract  was  made. 
But  whether  this  be  so  or  not  is  unimportant, 
because  it  is  well  settled  that  if  a  statute 
giving  a  special  remedy  ts  repealed  without  a 
saving  clause  in  favor  of  pending  suits,  all 
suits  must  stop  where  the  repeal  finds  them, 
If  final  relief  has  not  been  granted  before  the 
repeal  went  into  effect,  it  cannot  be  after. — 
(R.  R.  Co.  V.  Grant,  98  U.  S.,  401,  and  cases 
there  cited.)  The  simple  question  in  this 
case  is,  whether  this  repeal  was  valid  and  con 
stitutional  as  against  Trenholm  and  his 
rights  f  We  think  it  was,  and  the  judgment 
is  consequently  affirmed. 


HOTBB  OF  BBCBHT  DBOUHOirS . 

Injunction — By  Sureties  upon  Judgment — 
Accounting.  A.  gave  bond,  with  sureties  to 
B.  conditioned  for  the  faithful  performance 
of  his  duties  as  agent  of  B. ;  at  the  time  A. 
was  considerably  in  arrears  to  B. ;  A.  made 
remittances  to  B.  fh>m  current  business  with 
instructions  to  apply  the  money  on  such  ar- 
rears, which  was  done ;  afterwards  B.  sued  A. 
and  his  sureties  on  the  bond,  and  recovered 
judgment.  In  a  suit  brought  by  the  sureties 
to  enjoin  proceedings  under  the  judgment, 
and  for  an  accounting :  Hetd,  that  to  entitle 
the  sureties  to  relief,  they  must  show  an  agree- 
ment between  A.  and  B.  that  money  remitted 
from  current  business,  after  the  execution  of 
the  bond,  was  to  be  applied  on  the  arrearages, 
and  that  such  agreement  was  not  known  to 
the  sureties  until  after  the  trial  of  the  action 
at  law.  [Hecox  v.  Citizens'  Ins.  Co.  U.  S. 
Cir.  Ct.,  N.  D.  Illinois.] 

WiUs;  Codicil;  Construction. — A  testator 
is  approved  to  have  used  words  in  tlieir  natu- 
ral sense,  and  where  he  has  attached  a  codicil 
to  his  original  will  the  two  are  to  be  constru- 
ed together,  and  the  will  is  not  to  be  r^arded 
as  revoked  by  the  codicil  unless  such  appears 
to  be  the  intention. — [Boyd  v.  Boyd.  U.  S. 
Circuit  Court,  D.  Minnesota.  1880.  Op.  by 
Nelson,  J.]  | 


1.  Criminal  procedure — Indictrtient — De- 
fect in  form — Amendment.  If  the  defect  in 
an  indictment  is  one  of  form,  and  the  indict- 
ment is  not  so  defective  in  form  as  to  be  likely 
to  prejudice  the  defendant,  the  defect  may  be 
disregarded,  or  perljaps  amended. 
*  2.  Ibid. — Intent — Errors  of  Expression.  A 
particular  intent,  which  makes  an  act  a  crime 
by  the  words  of  a  statute,  is  part  of  the  sub- 
stance of  an  indictment ;  but  mere  mistakes, 
however  serious,  in  expressing  the  substance 
of  a  crime,  if  the  meaning  can  be  understood, 
are  formal. 

8.  Ibid. — fraudulent  Concealment  from  As- 
signee— Ownership — Time.  Where  the  defend- 
ant was  indicted  for  fraudulent  concealment 
iVom  his  assignee  in  bankruptcy  of  property 
which  he  should  have  given  up ;  Held,  that 
allegations  as  to  the  time  of  ownership  by  the 
accused  were  formal.  [United  States  v. 
Jackson.    U.  S.  Cir.  Ct.,  D.  New  Hampshire.] 

1.  Customs;  Forfeitures;  Several  Like 
Items ;  Undervaluation  of  Certain  Items ;  Per- 
centage of  Whole  Valuation. — Where  an  in- 
voice of  goods  comprises  several  items  of  the 
same  kind,  and  one  or  more  items  are  found 
to  be  undervalued,  the  penal  duty  provided  by 
the  second  section  of  the  act  of  March  3, 1877, 
will  be  imposed  upon  all  the  items  of  the 
same  kind  if  the  appraised  value  exceeds  by 
ten  per  cent,  the  aggregate  entered  value  of 
such  items. 


Fr»iidal«iit  Intent  m  4|ii«sU««  •r  FlAOt. 

Harrietie  S.  Weaver  sued  Bernard  Reilly, 
sheriff,  in  the  Supreme  Court,  for  the  value 
of  a  stock  of  goods  which  were  in  the  store  in 
Fulton  street  in  this  city.  These  goods  had 
belonged  to  Isaac  W.  Winn  and  Caleb  6. 
Weaver,  as  partners.  On  November  1,  1879, 
they  made  a  formal  bill  of  sale  to  the  plaintiff, 
wife  of  one  of  the  partners,  for  $11,481.67. 
On  December  7,  on  an  attachment  issued 
against  the  vendors  for  $1,153,  the  goods  were 
seized  by  the  sheriff  and  sold,  it  being  claimed 
that  the  sale  to  plaintiff  was  fraudulent.  The 
court,  upon  the  trial,  took  that  view  and  dis* 
missed  the  complaint.  The  General  Term, 
on  appeal,  has  reversed  the  judgment.  Judge 
Daniels,  in  his  opinion,  says,  the  presumption 
created  by  statute,  that  a  sale  of  goods,  not 
followed  by  actual  and  continual  change  of 
possession,  is  to  be  deemed  fraudulent  as  to 
creditors  of  the  vendor  and  subsequent  pur- 
chasers in  good  faith,  does  not  sustain  the 
judgment  of  dismissal,  for  the  reason  that  it 
appeared  that  the  vendors  did  not  remain  in 
possession  after  the  execution  and  delivery  of 
the  bill  qt  9(^le,    Plaintiff  had  employed  a 
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clerk  in  the  store  to  take  charge-  of  the  pro- 
perty. He  testified  that  he  gave  her  the  keys, 
which  she  retamed  to  him,  and  he  sent  the 
daily  receipts  of  money  to  her,  though  some- 
times he  gave  them  to  her  husband.  The  bill 
of  sale,  plaintiff  testified,  was  given  for  $1 1 ,000, 
money  loaned  in  various  sums,  commencing 
in  1857.  As  possession  accompained  the  for- 
mal transfer  of  the  property,  Judge  Daniels 
holds  that  it  was  the  province  of  the  jury  to 
determine  whether  the  transaction  was  bona  fide 
in  its  character,  or  induced  by  the  intent  to 
hinder,  delay  or  defraud  creditors  of  the  ven- 
dors ;  and  it  was  not  for  the  court  to  determine 
the  weight  which  should  be  given  to  the  tes- 
timony. The  witnesses  were  not  discredited, 
otherwise  than  by  the  possible  suspiscion  at^ 
tending  the  transaction,  and  it  could  not  be 
held,  without  some  controlling  reason  justify- 
ing the  conclusion,  that  these  witnesses  were 
untruthful  in  their  statements,  and  that  the 
action  for  that  reason  should  be  dismissed. 
-  The  question  of  fraudulent  intent,  under  the 
provisions  of  the  statute  relating  to  these 
cases,  is  in  terms  declared  to  be  one  of  fact 
and  not  of  law.  (2  R.  S.,  5th  ed.,  221,  section 
4,  1224.1225;  Tillson  v.  Terwilleger,  56  N. 
Y.,  278.) 

H.  B.  Philbrook  for  appellant ;  A.  J.  Van- 
derpoel  for  respondeilt.-r^^  Daily  {N.  F.) 
Register. 

■  mmm  • 

Bewln*  H»elilii«  SwlMdl*.— H»b«as  Corpus 

The  habeas  corpus  case  of  Louis  Eorter 
was  recently  heard,  by  Judge  Moran,  in 
the  circuit  court.  From  the  testimony  it 
appeared  that  some  months  ago  Eorter  went 
to  the  office  of  the  Wheeler  &  Wilson  Sew- 
ing Machine  Company  to  inquire  the  price  of 
machines.  An  agent  was  soon  afterward  sent 
to  his  house,  in  his  absence,  and  an  agree- 
ment made  in  the  usual  way  with  Mrs.  Eorter 
to  sell  her  a  machine  for  f  60,  her  husband's 
old  machine  being  taken  for  f  20  as  a  first 
payment.  The  usual  paper  providing  that  on 
default  of  any  monthly  payment,  the  ma- 
chine could  be  reclaimed,  was  signed  by  Mrs. 
Eorter.  Eorter  having  failed  to  make  all  his 
payments,  the  company  sued  him,  and  recov- 
ered two  judgments  for  $15  each.  Eorter 
then  got  incensed,  and  prepared  a  circular 
setting  forth  his  wrongs,  which  he  was  just 
about  to  sprinkle  over  the  city,  when  the  com- 
pany heard  of  the  scheme  and  obtained  an  in- 
junction i^ainst  him.  He  then  prepared  a 
•new  batch  of  circulars,  which  were  distributed 
on  Madison  street  last  week.  Wentworth, 
the  agent  of  the  company,  then  had  Eorter 
arrested  on  a  criminal  charge  of  libel,  and  he 
was  held  to  the  criminal  court.     He  thereupon 


filed  a  petition  for  habeas  corjpus,  claiming  the 
mittimtts  was  bad,  and  also  that  he  had  not 
been  guilty  of  any  libel,  but  had  only  used 
justifiable  means  to  warn  the  community  of  a 
fraud. 

The  judge  held  that  Eorter  ought  to  be  dis»« 
charged,  as  by  an  act  Qf  the  l^slature,  in 
accordance  with  the  constitution,  Eorster  had 
the  right  to  establish  the  truth  of  the  allied 
libel,  and  the  publication  of  his  circular  was, 
under  the  circumstances,  for  a  justifiable  end. 
The  contract  in  question  had,  on  its  face,  the 
ear-marks  of  skillfully  outlined  fraud.  It  was 
a  case  where  a  sewing  machine  was  leased  to 
persons  confesse'dly  in  impecunious  circum- 
stances, and  the  company  had  not  only  re- 
tained Eorter's  old  machine,  but  had  also 
taken  the  new  one,  thereby  depriving  him  of 
both.  There  was  no  evidence  showing  that 
Eorter  was  actuated  by  any  improper  motive 
in  issuing  the  circular.  By  the  contract's 
strict  wording,  even  after  a  purchaser  had 
paid  the  full  amount  called  for  in  the  "lease," 
the  company  still  had  the  right  to  take  pos- 
session of  the  machine.  There  was  nothing 
in  the  contract  providing  that  the  machine 
should  ever  become  the  property  of  the  person 
making  the  monthly  payments.  The  contract 
was,  therefore,  void  on  its  face.  It  was  the 
duty  of  the  company  to  return  Eorter's  old 
machine  before  attempting  to  seize  the  new 
one.  No  jury  in  the  country  would  convict 
Eorter  under  such  circumstances,  and  it 
would  only  put  the  county  to  a  useless  ex- 
pense to  hold  him  over.  The  sewing  machine 
company  had  a  remedy  at  law  if  it  wished  to 
prosecute  him  for  libel,  by  arresting  him  by 
capias,  and  compelling  him  to  give  bail.  Eor- 
ter was  therefore  discharged  from  custody. — 
N.  Y.  Legal  Advertiser. 


B.  had  a  contract  for  the  9ale  to  the  U.  rail- 
road company  of  a  specified  quantity  of  wood 
which  was  to  be  delivered  at  the  yard  of  the 
company  at  five  dollars  per  cord.  Being  in- 
debted to  the  W.  bank  he  arranged  to  sell  it 
wood  he  had  collected  for  the  purpose  of  filling 
the  contract,  some  of  which  was  in  the  yard 
of  the  company  but  not  received  by  it,  and 
some  on  the  way  thither,  in  payment  of  his 
indebtedness,  and  a  further  advance.  This  ar- 
rangement was  approved  by  the  railroad  com- 
pany and  carried  out,  B.  giving  his  note,  with 
interest,  for  the  further  sum  advanced.  The 
bank  also  retained  notes  given  by  B.  for  the 
former  indebtedness.  B.  delivered  an  addi- 
tional quantity  of  the  wood  at  the  yard  of  the 
company,  and  more  of  it  was  on  the  way 
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thither,  when  all  was  seized  by  the  defendant 
in  error  under  attachments  against  the  prop 
erty  of  B.    None  of  the  w€^  had  been  ac- 
tually received  by  the  company.    The  notes 
of  B.  had  been  taken  more  as  memoranda  than 
as  anything  else,  and  had  not  been  surrendered 
to  B.  because  he  had  not  called  at  the  bank 
for  them.    Held,  by  the  Supreme  Court  of  the 
United  States,  that  the  bank  had  title  to  the 
wood  delivered  at  the  yard  of  the  company. 
Upon  its  being  deposited  at  that  place  with  the 
intei^tion  or  for  the  purpose  of  completing  the 
sale,  the  absolute  title  to  the  wood  passed  to 
the  bank.    Nothing  more  remained  to  be  done 
by  the  seller.     He  was  not  bound,  by  the  con- 
tract with  the  bank,  to  deliver  it  to  the  com- 
pany, but  at  its  yard  only.   In  legal  contempla- 
tion, it  then  came  into  the  possession  of  the 
bank,  and  was,  therefore,  subject  to  its  control. 
It  was  no  longer  subject  to  be  reached  by  the 
creditors  of  the  seller,  upon  the  mere  groand 
that  the  title  had  not  passed  or  a  complete  de- 
livery made.    The  delivery  in  execution  of  the 
contract,  at  a  specified  place,  not  belonging  to 
the  seller,  was  such  a  delivery  as  accorded 
with  the  nature  of  the  property.    When  placed 
in  the  yard  of  the  railroad  company,  in  pur- 
suance of  the  agreement,  the  acts  of  the  parties 
united  with  the  previous  verbal  contract,  re- 
sulting in  a  consummated  obligatory  agree- 
ment,depriving  the  seller  of  all  further  control 
of  the  property,  and  putting  it  under  the  ex- 
clusive dominion  of  the  buyer,  with  a  perfected 
title  thereto.    From  that  moment  the  indebted- 
ness of  the  seller  to  the  bank  to  the  extent  of 
the  contract  price  of  the  wood  actually  de- 
livered at  the  designated  place  was  discharged, 
and  the  property  was  thenceforwajd  at  the  risk 
of  the  buyer.    Actual  manual  possession  o/ 
the  bank  by  its  agents  was,  under  the  circum- 
stances and  regarding  the  nature  of  the  prop- 
erty, both  impracticable  and  unnecessary  to 
a  complete  delivery.    Benjamin  on  Sales,  p. 
1S4 ;  HUlard  on  Sales,  124 ;  130 ;  Brown  on 
Statutes  of  Frauds,  ch.  323 ;  Wyoming  Nat- 
ional Bank,  plaintiff  in  error,  v.  Dayton.   Op- 
inion by  Harland,  J. — Pittsburg  Legal  Journal. 



Dehosthbnes,  in  his  oration  against  Philip, 
of  Macedonia,  says :  "  There  is  one  common 
bulwark  with  which  men  of  prudence  are  nat- 
urally provided ;  which  is  the  guard  and  se- 
curity of  all  states  against  the  assaults  of 
tyrants,  and  that  is,  distrust.  Of  this  be 
mindful ;  to  this  adhere,  and  you  will  be  pro- 
tected fk'om  disaster." 


NoTHiNa  is  so  rash  as  fear.  The  counsels 
of  pusillammity  very  rarely  put  off  while  they 
are  always  sure  to  aggravate  the  evils  from 
which  they  would  fly, — Burke. 


Conductor  Heaton  is  one  of  the  best  boys 
on  the  Kansas  City,  St.  Joseph  and  Council 
Bluffs  road,  and  is  also  one  of  the  sharpest. 
It  is  not  very  often  a  man  gets  ahead  of  him, 
as  Pat  Powers,  of  Holt  county,  has  probably 
found  out.  Heaton  was  at  Oregon  a  few  days 
since  on  some  trial  connected  with  the  rail- 
road company.  Powers  is  an  attorney,  and 
was  cross-examining  Heaton,  and  asked  him 
if  he  would  not  naturally  testify  in  favor  of 
the  railroad  company. 

"  No,"  replied  Heaton. 

"  You  would  testify  for  the  railroad  rather 
than  lose  your  position,  wouldn't  you  ?" 

"  No,"  said  Heaton. 

"  You'd  like  to  be  an  angel,  wouldn't  you  ?" 
sneered  Powers. 

"No." 

"  Why  not  ?" 

''Because,"  was  the  ready  answer,  "I'm 
afraid  the  Lord  would  set  me  up  as  a  guardian 
angel  over  some  red  headed  lawyer  from  Holt 
county  and  I  could  not  stand  that." 

The  subsequent  proceedings  interested 
Powers  no  more. 


A  COUNTRY  storekeeper  failed  in  business, 
and  offered  to  settle  at  fifty  cents  on  the  dol- 
lar ;  the  proposal  was  accepted  by  some,  but 
refused  by  one  firm,  who  commenced  legal 
proceedings  against  him  to  recover  the  full 
amount.  At  the  trial  he  was  asked  by  coun- 
sel in  what  manner  he  kept  his  books,  by  sin- 
gle or  double  entry.  He  replied  they  were 
not  kept  in  an  entry  at  all,  but  under  the 
counter  on  the  salt-barrel. 


toasurg  Jfpartment. 


William  P.  Wood  v.  The  United  States. 

Opinion  by  Wm.  Lawrence,  First  Compt- 

trailer : 

1.  Ordinary  annual  appropriations  can  only  be  ap- 
plied In  paying  for  Bervices  rendered  In  the  fiscal 
year  for  which  they  are  made.  The  claim  there- 
for may  be  subsequently  audited  and  allowed, 
and  may  be  paid  out  of  such  appropriation  at 
any  time  before  an  unexpended  balance  Is  car- 
ried to  the  surplus  fund.  (Rev.  Stats.,  3690,  act 
March  3,  1875;  18  Stats.,  418.) 

2.  Under  such  appropriations  there  Is  no  authority 
to  make  contracts  for  services  t  >  be  rendered  bi'- 
yond  the  fiscal  year.  (Rev.  Stats.,  3679,  3732, 
3733,  5603.) 

3.  If  such  unauthorized  continuous  contract  be 
made,  services  rendered  each  year  may  be  paid 
from  the  appropriation  ior  that  year.  The  pay- 
ment is  a  ratification  pro  tanto. 

4.  If  payment  for  such^  or  a/iy,  services  under  an 
anmuU  appropriation  act  be  not  made  until  any 
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unexpended  balance  is  carried  to  the  surplus 
fund,  as  required  by  act  of  June  20,  1874,  (18 
Stats.,  110.)  no  remedj*  for  the  claimant  can  be 
afforded  by  the  accoiintins:  officers  of  the  'I'reas- 
ury  Department  but  to  audit  and  report  the  claim 
to  Conjfres*,  as  required  l)y  act  of  June  14,  1878, 
(20  StatA.,  130.) 
^.  Claims  can  only  be  so  reported  to  Conf^ress 
when  there  has  been  au  appropriation  applicable 
to  «uch  claim,  the  balance  of  which  has  been  ex- 
hausted or  carried  to  the  surplus  fund.  (Act  of 
June  14,  1878,  Rev.  StaU..  3679.) 

6.  The  claims  whicli  cati  be  so  reported  are  those 
which  are  lefi:ally  valid,  and  not  those  arising 
solely  ex  cequo  d  bono, 

7.  Under  the  act  of  June  20,  1874,  (18  Stats.,  110,) 
autliorized  contracts  existing  at  tiiat  date  are  to 
be  fulfilled  from  appropriations  previously  made, 
and  unexpended  balances  sliall  not  be  carried  to 
the  surplus  fund  so  as  to  prevent  such  fulfill- 
ment, [f  tliey  liave  been  so  carried,  they  may 
be  transferred  to  fulfil  contracts.  (Act  March 
3,  1875,  18  StaU.,  418.) 

8.  The  term  **  cx>fUracts  "  as  u^ed  in  the  act  of  June 
20, 1874,  only  includes  those  in  the  course  of  exe- 
cution and  unfulfilled,  and  not  to  contracts  ac- 
crued into  liabilities. 

9.  The  rale  of  the  common  law  that  an  officer 
chargjed  with  the  duty  of  detecting  felons  cannot 
make  a  valid  contract,  f<»r  a  reward  or  compen. 
sation,  beyond  his  Ies:al  (ee»  is  not  necessarily  ap- 
plicable to  authorized  contracts  made  by  officers 
of  the  Government  in  the  absence  of  a  restrain- 
ing statute,  or  to  those  whidi  do  not  fall  within 
the  terms  of  section  1765  of  the  Revised  Statutes. 

10.  Tiiere  is  a  distinction  between  perm-4uent 
rptdfic  appropriaiions  and  annual  appropriations. 
bpecific  appropriations  which  are  designed  to  he 
permanent  cannot  be  carried  to  the  surplus  fund 
until  the  purp  )se  of  the  appropriation  is  accom- 
plished. 

11.  Contracts  under  tliese  may  be  continuous,  and 
claims  adjudicated  and  pai«i  while  tiie  appropria- 
tion is  unexpended  and  unapplied. 

12.  The  '*  Secret-service  Division  '*  of  the  Treasury 
Department  was  never  ori^anized  by  law,  but 
was  lawfully  orj^nized  under  executive  author- 
ity by  force  of  annual  appropriations  to  execute 
its  purposes. 

13.  The  employees  of  the  Secret-Service  Division 
are  not  technically  oMcers  for  all  r  urposes. 

14.  Under  the  RevisedStatutes,  191,  and  the  act  of 
June  14,  1878,  a  claim  once  refecUd  cjinnot  be 
opened  except  by  authority  of  the  Secretary  of 
the  Treasury,  and  for  sufficient  reasons. 

In  1867  Col.  W.  P.  Wood,  then  Chief  of 
the  Secret-Service  Division  of  the  Treasury 
Department,  was  directed  by  the  Secretary  of 
the  Treasury  to  detect  parties  who  had  put 
in  circulation  counterfeit  U.  S.  7.30  notes. 
His  services  were  continued  from  1867 
probably  to  1870.  He  performed  the  service 
and  claimed  $15,000  extra  compensation  be- 
yond his  salary;  of  this  $5,000  was  paid  in 
1868,  and  he  claims  the  residue  of  f  10,000. 

In  February,  1880,  the  First  Comptroller 
examined  his  claim  by  request  of  the  Presi- 
dent and  decided  that  ex  (Eqv-o  et  bono  he  was 
entitled  to  $10,000.    The  comptroller  now  in 


office,  by  request  examined  the  claim,  to  ascer- 
tain if  it  could  be  paid  if  found  a  legal  valid 
claim,  and  to  dispose  of  it. 

The  services  of  Colonel  Wood  were  ren- 
dered to  the  Grovernment  commencing  in  1867, 
and  ending  prior  to  the  fiscal  year  1880. 

I.  If  it  be  admitted  that  his  claim  for  com- 
pensation was  duly  audited  and  allowed  (as 
it  was  not)  in  the  4scal  year  1880,  with  an  al- 
lowance of  f  10,000,  he  cannot  be  paid  out  of 
any  appropriation  for  that  year.  The  only 
appropriation  applicable  is  that  made  by  act 
of  March  8,  1879,  "making  appropriations 
for  sundry  civil  expenses  for  the  JUccU  ytar 
ending  June  50, 1880,"  including  an  appropri- 
ation for  **  expenses  of  detecting  and  bringing 
to  trial  persons  engaged  in  counterfeiting." 
(20  Stats.,  884.) 

The  act,  by  its  title,  shows  that  it  was  de- 
signed to  pay  for  services  rendered  during 
that  year,  and  the  uniform  usage  has  been  to 
regard  appropriations  for  ordinary  purposes 
for  a  designated  fiscal  year  as  applicable  to 
services  for  that  year.  (Rev.  Stats.,  8618- 
8690.) 

It  is  true,  an  act  making  annual  appropria- 
tions may  make  Sipermanent  "specific  appropri' 
ation**  for  an  object  continuous  in  its  nature, 
and,  until  expended,  a  claim  may  be  paid  out 
of  it  without  regard  to  the  year  in  which  it 
accrued  or  is  audited  and  allowed.  Thus,  an 
appropriation  for  the  construction  of  a  ship 
under  a  continuous  contract,  would  be  a  per- 
manent specific  appropriation,  and,  until  its 
object  be  accomplished,  no  unexpended  bal- 
ance could  be  carried  to  the  surplus  fund. 
(Act  June  20,  1874,  sec.  5,  18  Stats.,  110; 
act  March  8,  1875,  sec.  5, 18  Stats.,  418  ;  Rev. 
Stats.,  8679,  8782,  8788,  5508 ;  4  Op.  Attor- 
ney-General. 600 ;  9  Op.,  18 ;  Op.  April  27, 
1876;  7  Op.  Attorney-General,  1-14;  Rev. 
SUts.,  8618,  3688,  8690,  8691,  8692.) 

A  permanent  specific  appropriation  is  very 
different  from  an  annual  appropriation. 

Under  an  annual  appropriation,  like  that  of 
March  8,  1879,  for  ordinary  expenses,  the 
right  to  compensation  depends  on  the  time  of 
service,  and  not  on  the  date  of  the  allowance, 
which  latter  may  be  made  so  as  to  secure 
payment  at  any  time  within  the  two  fiscal 
years  mentioned  in  the  5th  section  of  the  act 
of  June  20,  1874,  at  the  end  of  which  unex- 
pended balances  of  appropriations  must  be 
covered  into  the  Treasury. 
,  The  practice  of  the  Department,  in  dis- 
bursing funds  appropriated  for  detecting 
counterfeiting,  has  not  been  to  pay  for  ser- 
vices rendered  in  a  given  year,  out  of  an  wp- 
propriation  for  a  subsequent  year,  upon  an 
allowance  in  the  latter  year. 
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A  reward  was  paid  to  Perkins,  Dickson, 
Reynolds,  Henderson,  and  Reed,  in  August, 
1875,  from  the  appropriation  for  the  fiscal 
year  ending  June  80,  1875,  in  consequence  of 
the  arrest  of  Ballard,  effected  by  them 
October  9,  1874,  dudng  the  fiscal  year  1875. 

II.  No  payment  can  be  made  by  virtue  of 
the  act  of  June  20,  1874. 

This  act  requires  appropriations,  unexpen- 
ded for  two  fiscal  years,  to  be  carried  to  the 
surplus  fund,  except  in  five  enumerated 
classes  of  cases,  the  last  of  which  is  provided 
for  by  declaring  that  *<  this  section  shall  not 
operate  to  prevent  the  fulfillment  of  contracts 
existing  at  the  date  of  the  passage  of  the  act " 
approved  June  20,  1874.  (Rev.  Stats.,  3618, 
8691,  8692.) 

This  means  that  unexpended  appropriations, 
for  fulfilling  contracts  then  existing,  should 
not  be  carried  to  the  surplus  fund,  but  shall 
remain  to  fulfil  such  contracts. 

This  provision  only  applies  (1)  when  there 
15,  or  has  bee;i,  an  unexpended  appropriation, 
(act  June  20,  1874,  18  State.,  110;  act  March 
8,  1875.  18  Stats.,  418,  sec.  5 ;)  and  (2)  as  I 
am  required  to  hold,  by  reason  of  prior  de- 
cisions, in  cases  of  existing  contracts  in  the 
course  of  execution,  and  not  contracts  matured 
into  liabilities.  There  must  be  an  unexpen- 
ded appropriation,  because  the  act  of  1878, 
in  terms,  so  requires,  and  contracts  in  excess 
of  appropriations  are  prohibited.  (Rev.  Stats., 
8679.) 

This  was  decided  by  the  First  Comptroller, 
July  15,  1874,  who  said  that  Congress,  in 
using  the  word  "  contracts,"  "  meant  valid 
writter^  contracts  existing,  and  in  the  course 
of  execution,  and  unfulfilled  June  20,  1874.*' 

Whether  it  be  correct  to  say  it  applies  only 
to  written  contracts  or  not,  it  has  been  held 
only  applicable  to  existing  contracts  in  the 
coarse  of  execution. 

The  Secretary  of  the  Treasury,  in  his  de- 
cision of  April  20,  1877,  as  to  the  payment  of 
"  accrued  claims,"  approves  this  construction, 
and  says : 

«If  the  phrase  'existing  contract'  means 
a  contract  violated  and  ended  long  before,  it 
would  authorize  the  payment  of  the  French 
spoliation  claims,  or  claims  growing  out  of 
contracts  during  the  Mexican  war,  or  the  war 
of  the  rebellion.  The  act  was  passed  expressly 
to  protect  the  Treasury  from  old  claims  pre- 
sented after  the  appropriation  had  terminated, 
and  to  correct  alleged  abuses  by  officers  in 
paying  accrued  claims  upon  ex  parte  showing. 
The  exception  must  not  be  so  construed  as  to 
defeat  the  manifest  purpose  of  the  act.  The 
contracts  excepted  are  continuous  and  sub- 
sisting contracts,  requiring  acts  to  be  per- 


formed, and  not  contracts  broken  and  ended, 
or  matured  into  accrued  liabilities." 

The  claim  now  made  cannot  be  paid  even 
if  regularly  allowed,  because  it  was  matured 
prior  to  June  20, 1874.  But  if  it  had  matured 
even  later  it  cannot  be  paid  for  reasons  which 
appear  herein.  There  is  an  insuperable  dif- 
ficulty in  the  way  of  now  paying  this  claim, 
as  determined  by  my  predecessor,  in  the  fact 
that  the  appropriations  applicable  to  it,  "  even 
if  not  exhausted  in  the  years  for  which  they 
were  made,  have  long  since  been  covered  into 
the  Treasury." 

In  Stansbery  v.  U.  S..  8  Wallace,  86,  it 
was  said,  in  a  similar  case,  "  the  Secretary 
could  not  pay  the  claim  because  there  was  no 
appropriation  to  pay  it.". 

III.  The  act  of  June  14,  1878,  (20  Stats., 
180,)  as  applied  to  this  claim. 

The  4th  section  of  this  act  declares  that 
"  it  shall  be  the  duty  of  the  several  accounting 
officers  of  the  Treasury  to  continue  to  receive, 
examine,  and  consider  the  justice  and  validity 
of  all  claims  under  appropriations,  the  bal- 
ances of  which  have  been  exhausted  or  car- 
ried to  the  surplus  fund  under  the  provisions 
of  said  section,  (sec.  5,  act  June  20,  1874,) 
that  ma}*^  be  brought  before  them  within  a 
period  of  five  years.  And  the  Secretary  of 
the  Treasury  shall  report  the  amount  due  each 
claimant,  at  the  commencement  of  each  ses- 
sion, to  the  Speaker  of  the  House  of  Repre- 
sentatives, who  shall  lay  the  same  before  Con- 
gress for  consideration  :  Provided,  That  noth- 
ing in  this  act  shall  be  construed  to  authorize 
the  re-examination  and  payment  of  any  claim 
or  account  which  has  been  once  examined 
and  rejected,  unless  reopened  in  accordance 
with  existing  law."  (See  R.  S.,  191, 286,  269, 
270.) 

I  have  not  been  asked,  as  my  predecessor 
was,  to  examine  this  claim  de  novo.  I  am 
not  asked  to  decide  what  ought  to  be  allowed, 
as  if  the  question  were  res  integer.  There 
must,  of  necessity,  be  some  end  to  such  ex- 
aminations. I  have  been  asked  to  '*make  a 
final  disposition  of  the  case" — the  case  as  it 
is. 

It  is  well  settled,  as  a  general  rule  at  com- 
mon law,  that  **  the  detection,  arrest,  and  con- 
viction of  a  felon,  or  the  discovery  and 
seizure,  or  return  of  stolen  property,  is  a  good 
coilsideration  to  sustain  a  promise  made  on 
such  condition.  *  *  *  But  a  promise  to 
pay  public  officers,  on  whom  the  law  casts 
this  duty,  cannot  be  enforced  at  common 
law."  (Gilmore  v.  Lewis,  12  Ohio,  289 ;  2 
Burr.,  924 ;  16  Wend.,  46 ;  Cro.  Jac.,  103  ;  1 
Caines,  N.  Y.,  108 ;  2  Sandf.,  818 ;  1  Hill,  362 ; 
8  WaU.,  88 ;  Rev.  Stats.,  U.  S.,  1765.) 
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In  the  absence  of  a  prohibitory  statute,  it 
may  be  doubted  if  the  Grovemment  is  pre- 
cluded, on  grounds  of  public  policy,  from 
making  such  contract.  (U.  S.  v.  Broadhead, 
8  Law  Rep.,  95  ;  U.  S.  v.  Duvall  3  Gilp.,  356.) 
In  war  and  in  peace  great  powers  may  be  ex- 
ercised, and  rules  applicable  to  citizens  do 
not  always  impose  barriers  to  defeat  what  is 
required  for  the  common  good. 

The  prohibition  of  such  contracts  generally, 
by  section  1 765  of  the  Revised  Statutes,  seems 
to  recognize  this  view,  or  that  section  would 
have  been  unnecessary.  It  prohibits  extra 
compensation  to  any  officer  or  to  any  person 
whose  salary,  pay,  or  emoluments  are  **  fixed 
by  law  o^  regulation."  (21  How.,  463;  7 
Wall.,  388  ;  8  Wall.,  33 ;  9  How.,  487 ;  2  Story, 
202 ;  4  Cr.  C.  C,  203 ;  16  Pet.,  291 ;  Daveis, 
38 ;  Dev.  C.  C,  34,  151 ;  5  Am.  Law  Reg., 
268.)  It  is,  perhaps,  not  certain  that  the  pay 
of  Colonel  Wood  was  so  "  fixed,'*  or  that  he 
was  an  officer.  (Brown  v.  U.  S.,  1  Curtis,  15 ; 
2  Brock.,  96 ;  3  Wall.,  93 ;  6  Wall.,  385 ;  4 
Wall.,  333.) 

The  Secret-Service  Division  is  not  techni- 
cally and  directly  organized  by  express  statute 
but  rests,  as  it  may  lawfully  do,  on  the  execu- 
tion of  executive  power,  (Revised  Statutes, 
161,)  based  on  annual  appropriations  for  ''de- 
tecting and  bringing  to  trial  persons  engaged 
in  counterfeiting,"  &c.     (Act  July  2,  1864.) 

The  Secretary  of  the  Treasury  may  fix  such 
pay  or  compensation  as  he  deems  proper, 
and  increase  it  in  his  discretion,  because  the 
law  prescribes  no  limit  to  his  authority.  I  do 
not  perceive  any  legal  difficulty  in  the  way  of 
the  secretary  agreeing  to  give  increased  com- 
pensation to  Colonel  Wood  for  extraordinary 
or,  indeed,  for  any  services. 

But,  under  the  ordinary  annual  appropria- 
tions for  detecting  counterfeiting,  the  Secre- 
tary of  the  Treasury  has  no  authority  to  make 
a  contract  like  that  alleged  in  this  case 
specifically,  to  run  through  more  than  a  cur- 
rent fiscal  year.  (Rev.  Stats.,  sees.  3679, 
3732,  3733,  5503.) 

If  such  contract  be  made,  services  rendered 
under  it  may  be  paid  from  the  appropriation 
of  each  year  for  the  service  of  that  year. 
(Stansbery  v.  United  States,  8  Wallace,  36 ; 
Op.  Attorney  General,  April  27,  1876.) 

But  when  the  appropriation  is  expended  or 
covered  into  the  Treasury,  as  required  by  act 
of  June  20, 1874,  there  is  no  means  of  paying 
a  claim  except  as  provided  in  the  act  of  June 
14,  1878.     (Rev.  Stets.,  3691.) 

Under  that  act,  and  by  force  of  other  pro- 
visions of  law,  as  my  predecessor  has  said, 
the  claim  <*  must  first  be  approved  by  the  Sec- 
retary of  the  Treasury,  then  submitted  for 


settlement  to  the  First  Auditor,  then  certified 
for  examination  by  him  to  the  First  Compt- 
roller and  approved  by  him."  (Rev.  Stats., 
236,  269,  270 ;  act  of  June  14, 1878,  20  Stats., 
130.) 

Claims  allowed  may  be  reconsidered  by 
direction  of  the  Secretary  of  the  Treasury, 
under  section  191  of  the  Revised  Statutes. 

The  usage  is,  that  when  a  claim  is  rejected 
by  the  iP'irst  Comptroller,  the  Secretary  of  the 
Treasury  may,  by  virtue  of  his  general 
powers,  require  it  to  be  reopened  for  consider- 
ation, upon  new  evidence  or  for  other  sufficient 
reasons— Act  of  June  14, 1878.  (1  Op.,  598 ;  2 
Op.,  8  and  463 ;  3  Op.,  46,  148.  451, 521,  731 ; 
4  Op.,  79,  Otis'  Case,  and  378 ;  vol.  5,  p.  668-9 ; 
6  Op.,  576 ;  9  Op.,  505,  Heintzleman's  Case ; 
12  Op.,  388.  Supreme  Court :  6  Wheat.;  135 ; 
3  Pet.,  12 ;  5  Pet.,  292 ;  8  Pet.,  375 ;  9  Pet., 
319;  15  Pet.,  400,  Bank  of  Metropolis;  10 
How.,  109 ;  13  JHow.,  478.) 

When  finally  rejected,  there  is,  as  declared 
in  the  Revised  Statutes,  191,  no  remedy  ex- 
cept by  action  in  the  Court  of  Claims  or  by  re- 
lief granted  by  Congress.  And  a  claim  re- 
jected by  Congress  on  its  merits,  will  not,  as 
a  general  rule,  be  considered  by  the  account- 
ing officers  of  the  Treasury.  (Op.  Attorney- 
General,  August  23,  1845.) 

This  claim  has  not  been  technically  adjudi- 
cated, because  it  has  not  come  through  the 
channel  indicated  by  my  predecessor.  It  is 
usual  and  proper  in  dout)tful,  difficult,  and 
exceptional  cases  for  the  First  Comptroller  to 
examine  claims  on  request  of  the  President 
or  Secretary  of  the  Treasury,  with  a  view  to 
ascertain  if  they  may  be  submitted  to  the 
proper  Auditor  and  finally  receive  the  sanc- 
tion of  the  Comptroller.  (But  see  1  Op.,  624, 
678.) 

There  is  no  adjudication  or  allowance  of 
this  claim  which  either  authorizes  it  to  be 
paid  or  submitted  to  Congress. 

Nothing  can  be  now  done  with  the  claim, 
therefore,  because — 

1.  The  Secretary  of  the  Treasury  has  not 
authorized  it  to  be  reopened. 

2.  His  rejection  of  the  claim,  followed  by 
the  report  of  my  predecessor  to  the  President, 
in  effect  that  the  claim  is,  in  strict  law,  not 
valid,  but  resting  only  in  conscience  and 
moral  obligation,  precludes  me  from  taking 
any  action  on  it. 

There  remains  to  the  claimant  no  remedy 
except  an  appeal  to  Congress,  whose  en- 
lightened sense  of  justice,  it  is  believed  will, 
always  reward  valuable  and  meritorious  ser- 
vices founded  on  principles  of  justice,  although 
denied  payment  in  the  ordinary  coui;^e  by 
strict  rules  of  law. 
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Furnished  by  D.  K.  SlOKUiS. 

Ruling  of  the  Department  under  the  decisions 
of  the  U,  S.  Court  in  Atherton  v.  Fowler,  6 
Otto,  518,  and  Hosmer  v.  Wallace,  7  Otto, 
575. 

Department  of  the  Interior, 
General  Land  Office, 
Washington,  Julp  50,  1880. 

Sir  :  I  have  considered  the  case  of  John 
Molyneux  v.  Branch  Young,  involving  the 
S-  W.  J  of  section  29,  town.  11  S.,  range  1  E., 
Salt  Lake  district,  Utah,  on  appeal  from  your 
decision  of  August  11,  1879. 

Toung  made  homestead  entry  No.  2813,  Oc- 
tober 7,  1876,  for  S.  }  of  S.  W.  \  and  W.  4  of 
S.  E.  ^,  Molyneux  applied  on  the  'litn  of 
April,  1877,  to  centest  the  same  on  the  ground 
of  abandonment,  more  than  six  months  having 
elapsed,  and  Young  not  having  resided  upon 
this  tract,  April  20,  1877.  Young  applied  to 
amend  the  description  of  his  claim  so  as  to 
embrace  the  whole  S.  W.  {,  leaving  out  the 
W.  1  S.  E.  ^,  alleging  that  a  mistake  had  been 
made,  and  that  he  actually  lived  in  a  house 
erected  by  him  on  the  N  J  of  S.  W,  J,  and 
had  valuable  improvements  thereon. 

Protest  was  made  against  this  amendment, 
but  your  OMce  approved  and  allowed  it  on 
the  15th  of  January,  1878,  and  directed  that 
pending  contests  might  thereafter  proceed  if 
Molyneux  desired  to  continue  it.  From  this 
action  no  appeal  was  taken. 

The  contest  was  continued,  and  a  hearing 
was  had  in  April,  1878,  which  lasted  through 
various  continuances  until  August.  The  reg- 
ister and  receiver  decided  in  favor  of  Young, 
and  recommended  that  the  contest  be  dis- 
missed. You  modified  their  decision,  ilnd 
held  that  he  should  be  permitted  to  retain 
forty  acres,  on  whi^h  his  house  and  principal 
improvements  are  situated,  and  that  the  residue 
of  the  tract  must  be  treated  as  excluded  from 
entry  on  account  of  actual  improvements 
thereon  made,  and  held  by  other  persons,  un- 
der the  authority  of  the  opinion  of  the  U.  S. 
Supreme  Court  in  Atherton  v.  Fowler,  6  Otto, 
5 Id,  and  Department  rulings  based  upon  the 
same. 

It  appears  from  the  testimony  that  this 
quarter  section  is  within  a  large  enclosure  oc- 
cupied in  small  parcels  by  various  individuals 
who  cultivate  from  one  acre  to  ten  or  fifteen 
acres  each,  some  of  whom  have  small  tene- 
ments on  tracts,  three  such  buildings  being 
upon  the  8.  ^  of  the  S.  W.  ^.    Nearly  all  the 


reputed  owners  of  these  small  fields  live  in 
the  adjacent  town  of  Mora,  which  has  been 
entered  as  a  town-site  upon  public  lands  in 
sections  81  and  32.  Twelve  persons  are  named 
who  are  alleged  to  own  or  cultivate  fields  or 
gardens  on  the  quarter  section.  None  of 
these  claimed  improvements  are  of  great 
value.  Those  of  Branch  Young,  who  made 
the  homestead  entry,  are  worth  four  or  five 
thousand  dollars,  and  he  has  resided  on  the 
land  since  date  of  entry. 

I  have  examined  the  tract  books,  and  find 
that  the  parties  represented  to  be  the  owners 
of  these  little  strips  of  cultivation  have  nearly 
all  filed  for  other  lands  in  the  neighborhood, 
and  several  of  them  have  acquired  title.  They 
do  not,  except  Molyneux,  appear  as  parties 
to  oppose  the  entry  of  Young.  Molyneux  is 
shown  to  be  living  upon  a  small  patch  of  land 
of  four  or  five  acres  in  extent,  but  has  made 
no  claim  of  right  to  enter  it.  He  had  pre- 
viously filed  a  declaratory  statement  for  the 
N.  W.J  of  the  section.  John  Yates  who  lived 
upon  about  an  acre  of  ground  in  a  house 
claimed  by  his  brother,  William  Yates,  is 
shown  by  the  tract  books  to  have,  since  the 
hearing,  entered  a  hcfmestead  for  himself  in 
section  20.  William  Yates  had  already  per- 
fected a  pre-emption  entry  in  section  30* 
Margaret  Kay,  who  occupies  the  only  other 
house  on  the  premises,  is  the  widow  of  Thomas 
Kay,  who  was  living  at  the  date  of  the  home- 
stead entry  of  Young,  and  does  not  appear  to 
have  taken  any  steps  to  secure  the  land. 

I  do  not  think  the  decision  of  the  court  re- 
ferred to.  properly  embraces  such  a  case  as 
the  present,  These  lands  have  unquestion- 
ably been  parceled  out  by  owners  of  lots  in 
the  town  of  Mora  for  temporary  use  in  sup- 
plying themselves  with  vegetables  and  the 
like,  while  living  in  town.  Congress  in  1877, 
(Stats.  19,  p.  392,)  forbade  the  exclusion  from 
pre-emption,  even  by  legislative  incorpora- 
tion, of  a  greater  area  than  was  actually  ne- 
cessary and  used  for  town  purposes,  if  in  ex- 
cess of  the  quantity  allowed  for  town-site  en- 
try. The  recent  act  of  May  14,  1880,  giving 
the  pre-emption  right  to  homestead  settlers, 
only  allows  a  limited  time  for  the,  assertion 
of  such  right  by  a  final  application  to  enter, 
in  order  to  protect  his  settlement  from  ad- 
verse appropriation.  These  statutes  do  not 
indicate  an  intention  to  hold  lands  excluded 
frt)m  disposal  by  mere  occupation  without 
any  color  of  right,  or  intention  to  acquire 
the  title,  by  the  party  in  possession,  even 
where  such  possession  extends  to  the  entire 
legal  subdivision.  Nor  does  the  law  contem- 
plate such  exclusion  for  more  than  the  period 
limited,  in  favor  of  an  intent  to  appropriate 
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the  land  by  entry;  and  the  settler  "delays  at 
his  own  peril  the  presentation  of  his  claim 
beyond  the  time  prescribed. 

These  conditions,  and  the  possibility  of  a 
claim  by  one  party  even  to  take  the  improve* 
ments  of  another  under  the  settlement  laws, 
are  expressly  recc^ized  and  declared  to  be 
within  the  purposes  of  the  statute,  in  (he  case 
of  Atherton  v.  Fowler,  cited  above. 

On  page  516  the  court  say,  after  stating  a 
case  of  two  opposing  claims  of  settlers :  *'  In 
such  cases  the  settlement  of  the  later  of  the 
two  may  be  bona  fide  for  many  reasons.  The 
first  party  may  not  have  the  qualifications  ne- 
cessary to  a  pre-emptor,  or  he  may  have  pre- 
empted other  land,  or  he  may  have  permitted 
,  the  time  of  filing  his  declaration  to  elapse,  in 
which  case  the  statute  expressly  declares 
that  another  party  may  become  pre-emptor." 

And  the  court  explains  its  decision  further 
by  saying,  that  such  ''cases  suppose  the  par- 
ties began  their  possession,  and  built  their 
houses,  on  land  not  in  the  actual  possession 
of  another." 

But  in  the  case  then  before  the  court  there 
had  been  actual  trespass  and  breach  of  an  en- 
closure, and  the  decision  .was  to  the  effect 
that  such  acts  could  not  be  made  the  ba^is  of 
a  bona  fide  pre-emption  claim. 

Jn  Hosmer  v.  Wallace,  (7  Otto,  675,)  the 
same  doctrine  was  announced,  with  the  fur- 
ther holding  that  an  illegal  settlement  could 
not  be  allowed  to  ripen  into  a  pre-emption 
right  which  would  operate  to  defeat  the  power 
of  Congress  to  appropriate  the  land,  by  the 
creation  of  a  new  right  in  another  person, 
whose  prior  lawful  possession  had  been  in- 
valid. 

In  the  case  before  me  the  primary  question 
was  one  of  abandonment.  Molyneux  made 
that  the  issue  of  his  contest.  He  did  not  set 
up  a  preference  right,  or  urge  his  own  occu- 
pation of  this  land  as  a  bar  to  the  entry.  His 
affidavit  is  in  the  usual  form,  charging  aban- 
donment, and  that  Young  had  never  resided 
on  the  land.  After  amendment  of  the  entry 
to  include  the  house  of  Young,  Molyneux  fol- 
lowed up  the  case  upon  the  original  citation 
for  hearing.  His  proof,  it  is  true,  develops 
the  facts  cited  above,  but  he  admits,  by  stip- 
ulation of  his  counsel  filed  in  the  case,  that 
Young  has  continuously  resided  upon  the 
claim. 

There  has  been  no  trespass  by  Young  upon 
the  actual  possession  of  the  other  occupants 
of  the  land.  They  are  nearly  all  disqualified 
from  asserting  any  claim  of  pre-emption,  not 
having  filed  within  the  legal  period,  and  nearly 
all  of  them,  including  Molyneux,  have  pre- 
viously filed  for  other  lands.    They  have  none 


of  them  by  diligence  anticipated  the  home- 
stead application  of  Young  and  arenot  claim- 
ing the  right  to  enter.  They  are  cleady  within 
the  cases  recited  in  Atherton  v.  Fowler,  where 
the  statute  expressly  declares  in  favor  of 
another  settler,  and  In  accordance  with  that 
decision  and  with  the  views  above  set  forth, 
and  for  the  further  reason  that  the  suit  is 
not  sustained  upon  the  question  of  abandon- 
ment, upon  which  it  was  brought.  I  reverse 
your  decision  and  direct  that  the  contest  be 
dismissed. 

The  papers  submitted  by  your  letter  of 
April  12,  1880,  are  returned. 
Very  respectfully, 

A.  Bell,  Acting  Secretary. 

The  CommW  of  the  General  Land  Office. 


i)h(i  (!(ourta. 
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August  9, 1880. 

S9140  WolfNordUnfl:erT.EmU7A.]Iaxle7.    Not«,  $lfi8ifl. 
PUTS  atty,  B.  P.  Jackson. 

August  10. 1880. 

S21M.  Edmnnd  Q.  Stanton  t.  T.  RoMsle  A  Son.    Note, 
$100.    Plffs  atty,  J.  T.  K.  Plant. 

August  11. 1880. 

39147.  Browning  k  Middeleton  v.  JoMpb  PUU     Note 
and  account.  $406.43. 

22148.  Louis  Schmidt  t.  Louis  O.  Scholu.    Aoc*t.  $168.88. 
Plffs  atty,  John  St.  O.  Brooke. 

August  IS,  1880. 

22140.  Samuel  L.  Gardner  v.  The  Anacoetla  and  Potomac 
BiTer  B.  B.  Ck>  Oertiorari.  Def  u  attys,  Edwards  A  Barnard. 

22U0.  O.  J.  Flacff  T«  Joseph  W.  Parish.    Note.  $880.    PIA 
atty.  A.  L.  Merrlroan. 

82161.  Wm.  E  Edmondston  t.  Charles  8.  Jones.    Aoooant, 
$286.    Plffk  attys,  Q^orfe  F.  Appleby  and  Wm.  W.  Mohan. 

28162.  Patrick  B.  Dunn  t.  Jeremiah  OosteUo.    Notes  and 
account,  $408.08.    Plfb  atty,  H.  T.  Tacsart. 


IM  KaUITT— ir«wanlta. 

August  0,  1880. 
7802.  Ohase  Boys  t.  L.  M.  Saunders.    For  reconTsyance, 
(?om.  sol.,  W.  T.  Johnson.  Defu  sol.,  L.  M.  Saunders. 

August  11. 1880. 
7808.  Annie  M.  Wise  t.  Honora  Boche.    Partition.    Com. 
sols.,  Bimey  k  Birney.  ^ 

August  18. 1880. 
7884.  Jas.  L.  Barbour  et  al.  v.  Alexander  Semmes.    To 
sell  partLot  8.  Square  468.    Com.  sol.,  Eugene  Carusi. 

August  18. 1880. 
7306.  Bobert  F.  Mesee  t.  Mary  F  Boewell  et  al.    To  re- 
lease satisfied  deed  of  trust.    Com.  s^l..  Bradley  A  DuraU. 
7806.  GeoFRe  H.  C.  Heal  et  al.  v.  Harriet  A.  Zantsinger  et 
al.    Creditor's  bill.    Com.  sol..  W.  E.  Edmonston. 


PBOBATE  COVMT.— Hii«aGr*  J. 

August  is,  1880. 

Catherine  B.  Bidgeway  was  appointed  guardian  to  J.  E. 
Bidgeway;  bond,  |a,000. 

'  WlllofMichaM  Mahoney,  admitted  to  probate:  letters  to 
widow ;  bond,  $200. 

Estate  of  Oeorge  Smithson ;  order  of  sale  of  personalty 
to  widow  at  appraisal. 

Estate  of  B.  T.  Tennent  Shaw :  answer  to  petition  of  teg- 
atee  filed,  and  appraisal  and  distribution  tn  kind  ordered. 

Will  of  Caroline  H.  Walker  was  admitted  to  probate. 

Estate  of  B.  H.  Berryman ;  inrentory  of  penonalty  re- 
turned. 

Estate  of  J.  H.  Lane ;  inventory  returned. 

F.state  of  Samuel  Crown ;  first  and  final  aooounl  approwd 
and  passed 

Estate  of  J.  T.  Adama ;  first  and  final  aoooont  approred 
and  passed. 
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rvma  is  to  give  notice: 

J.  Th&i  the  tubsertber,  of  Waahtngton  Oity,  hatb  obtained 
from  the  Supreme  Ooaxt  of  the  District  of  Oolnmbia,  hold- 
ing a  Special  Term  for  Orphans'  Oonrt^nsiness,  Letters 
of  Administration  on  the  Personal  Estaie  of  George  W. 
Ohamberljen,  late  of  the  District  of  Oolnmbia,  deceased. 

All  persons  baTlng  claims  against  the  said  deceased  are 
hereby  warned  lo  exhibit  the  same,  with  the  ronchers 
thereof,  to  thesnbsoriber.  at  or  before  the  13th  day  of  Aiignst 
next;  they  may  otherwise  by  law  be  excladed  from-aU 
benefit  of  the  said  estate. 

Glren  onder  my  hand  this  13th  day  of  Anirast,  1880. 

ISIDORA  £  .  CHAMBERLEN.  Administratrix. 


J.  J.  WiLMABTH,  Attorney. 


niHIS  IS  TO  GIVE  NOTICE, 

X  That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  of  Administratioa  on  the  personal  estate  of  Charles 
E.  Rittenhonse,  lato  of  the  District  of  Columbia,  deceased. 

All  persons  haring  claims  against  the  said  deceased  are 
hereby  warned  toexhibit  tbesame,  with  the  Touchers  there- 
of, to  the  subscriber,  at  or  before  the  tfth  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand,  this  6th  day  of  August,  1880. 

^  -  SARAH  M.  RITTEN  HOUSE 


8S4 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Chbibtophxb  Tbuxbll  bt  al.  ) 

T.  \    No.  7287.    In  Equity. 

Hbnrt  F.  Tbuxbll.  ) 

It  is,  this  ISth  day  of  Augnst^A.  D.  1880.  ordered,  that  the 

sale  made  and  reported  by  wm.  J.  Miller,   trustee,  be 

ratified  and  confirmed,  unless  cause  to  the  eontmry  thereof 

be  shown  on  or  before  the  ISth  day  of  September,  A.  D. 

1880.    Provided  a  copy  of  this  order  be  Inserted  in  the 

Washington  Law  Reporter,  once  in  each  of  three  successive 

weeks. 

The  reported  sale  amounts  to  $890 

By  the  Court :  A.  B.  HAGNER.  Asso.  Justice,  ftc 

True  copy.    Test;       83-S  R.  J.  Mnios.  Clerk,  Ac. 


CHANCERY  SALE  OF  A  THREE-STORY  BRICK 
DWELLING.  ALSO  A  FRAME  HOUSE,  ON  EIGHTH 
STREET  EAST,  NEAR  G  STREET  SOUTH,  OP- 
POSITE MARmE  BARRICKs,  AT  AUCTION. 
Bv  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  In  equity  cause  No.  6,894,  the 
undersigned  Trustee  therein  will  sell  at  public  auction,  in 
ttonX  of  the  premises,  on  MONDAY,  6th  day  of  September, 
A.  D.  1880.  at  6  o*cloek  p  m..  all  that  certain  piece,  parcel  or 
lot  ot  ground  Iving  and  being  In  the  city  of  Washington,  In 
the  District  of  Columbia,  and  known  and  described  on  the 
ground  plat  or  plan  of  said  city  as  part  of  Lot  numbered 
twenty-one  in  square  numbered  nine  hundred  and  four  (904), 
beginning  at  the  line  dividing  lot  numbered  twenty-two, 
one  hundred  and  twenty  feet  from  the  corner  of  G  street 
and  8th  street  east,  running  thenoe  north  on  a  line  with 
sain  8th  street  forty  (40)  feet ;  thence  west  seventy  (70)  feet 
and  six  (6)  inches ;  thence  south  eleven  (11)  feet ;  thence 
west  to  the  alley  as  laid  down  in  the  plan  of  said  square ; 
thence  south  bounded  by  said  alley  to  the  line  of  lot  num- 
bered twenty-two  (23) ;  thence  east  along  the  line  of  said 
lot  numbered  twenty-two  (S2)  to  the  place  of  beginning, 
together  with  the  improvements. 

Terms  as  prescribea  by  decree :  One-third  of  the  purchase 
monev  in  cash,  and  the  residue  in  two  equal  instalments  at 
one  aAd  two  years,  notes  to  bear  Interest  and  to  be  secured 
bv  a  trust  on  property  sold.  If  term*  of  sale  are  not  com- 
plied with  in  ten  days  from  sale,  the  trustee  rebcrves  the 
right  to  resell  the  property  at  the  risk  snd  cost  of  the  de- 
faulting purchaser,  after  giving  five  dj^  notice  of  such 
reeale  In  some  newspaper  published  In  Washington.  D.  C. 
Oonveyanetng,  Ac.,  at  purchaser's  cost.  A  deposit  of  one 
hundred  dollars  will  be  jequired  at  time  of  sale. 

JOSEPH  F.  HODGSON,  Trustee, 
88-f  1108 13th  street  northwest. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  aoth  day  of  July,  1880. 

JOHH  WSBSTBR  ) 

T.  \    No  7368.    Eq.  Doc  20. 

Mart  Wkbstbb.       ) 

Ou  motion  of  the  plaintiff,  by  Chas.  A.  Elliot,  his  solicitor, 
it  is  ordered  that  the  defaidant.  Sarah  Howard,  cause  her 
appearance  to  be  entered  nerein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  dav :  otherwise  the 
cause  win  be  proceeded  with  as  in  caseof  default. 
By  the  oonrt.  A.  B.  HAGNER,  Asso.  Justice. 

Test :  B.  J.  Mbios,  Clerk.  814 
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THIS  IS  TO  GIVE  NOTICE, 
That  the  Subscriber,  of  Washington,  D.  C,  hath  ob- 
tained f^om  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business 
Letters  of  Administration  w.  a,  on  th«  personal  estate  of 
Leroy  H.  Berry  man,  late  of  the  District  of  Columbia, 
deceased . 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the8ame,wlth  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  6th  day  of  Aitgnst 
next:  they  may  otherwise  bylaw  be  excluded  from  all  bene- 
fit of  the  said  estate. 
Given  under  my  hand  this  6th  day  of  August,  1880. 

WM.  O.  BERRYMAN. 


James  H.  Savillb,  Attorney. 


S3-8* 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  William 
Kreuter.  late  of  the  District  of  Columbia,  deceased. 

All  i^rsons  having  claims  against  the  said  deceased  are 
hereby  warned  to  ej^ibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber  at  or  before  the  2Sd  day  of  July 
next;  they  may  otherwise  by  law  be  excluded  flrom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  23d  day  of  July,  1880. 
_322S ALBrnT  F.  FOX. 

EXTRACrr  FROM  THE  PROCEEDINGS  OF  THE  8UP- 
reme  Court  of  the  District  of  Columbia,  holdinga 
Special  Term,  on  Friday,  the  SOth  day  of  July,  A.  D. 
1880. 
In  re  estate  of  Ann  Plckrell. 

This  cause  coming  on  to  be  heard  on  the  petition  of  Mary 
M  Pile  and  others  and  it  appearrlng  to  the  satisfaction  of 
the  court  that  Z.  Wilson  Plckrell,  surviving  executor, 
named  in  said  will,  is  a  ntm-resident.  it  i^  ordered  by  the 
court,  that  publication  be  made  requiring  the  said  Z.  Wilson 
Plckrell,  to  be  and  appear  In  this  court  to  answer  said 
petitions,  on  the  second  Friday  of  September. 

A  B.  HAGNER,  Asso.  Justice.     - 

I  hereby  Certify  the  aforegoing  to  be  a  true  Extract  from 

the  Proceedings  of  the  Supreme  Court  of  the  District  of 

Columbia,  holding  a  Special  Term,  on  the  day  and  date  first 

hereinbefore  written. 

Witness  my  hand  and  the  seal  of  the  Supreme  Court, 
holding  a  Special  Term,  this  6th  dav  of  August.  A.  D.  1880. 
328 A.  WEBSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  SOth  day  of  July.  1880. 

ROBBBT    P.    W.    BALMAIlf   BT  JLL.  ) 

V.  \    No.  7381.    Eq.Doo.20. 

Andrxw  W.  Johnson  bt  al    J 

On  motion  of  the  plaintlffi.  by  Mr.  John  Rldout,  their 
solicitor,  it  is  ordered  that  the  defendants,  William  D.  Seal 
and  Amie  E.  Seal,  his  wife,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule^lay  occurring  for^ 
days  after  this  day  :  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

By  the  court  A.  B.  HAGNER,  Asso.  Justice. 

A  true  copy.       Test :        31-3  R.  J.  Mbiqs,  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Colombia,  the  SOth  day  of  July,  1880. 
Gborob  W.  Wuitk       ) 

V.  I    No.  7888.    Eq.  Docket. 

Ellbn  R.  Whitb  bt  al,  ) 

On  motion  of  the  plaintiff,  by  Mr.  J.  J.  Darlington,  his 
solicitor,  it  is  ordered  that  the  defendanu,  Woodbury 
Kimball,  and  George  Earle,  jr.,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day  :  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  defatQt. 
By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 
A  true  copy. 8b8 Test;  R.  J.  Mbiqs,  Clerk. 


THIS  18  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Anacostia,  D.  C,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  Mary  Rose  Martin, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  thn  same,  vrith  i  he  vouchers  there* 
of,  to  the  subscriber,  at  or  before  the  2d  day  of  July 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 
Given  under  my  hand  this  2d  day  of  July,  1880. 

ARTHUR  CHRISTIE. 
B.  G.  L«vBJOT,  SoUflitor.  804 
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IN  THE   SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA. 
Jamjcs  SncPsoK  st  al.     ) 

T.  mo.  4000.    Eqaity. 

AUOX  SlMFSOM  BT  AL.       | 

This  cause  c&me  on  this  day  to  be  heard  upon  the  pleadinKs, 
proofs  and  proceedings  in  the  canse,  and  npon  the  report  of 
the  trn^tees,  Matiing^Iy  and  Willonc^hby,  appointed  to  make 
sale  of  the  property  mentioned  in  the  derece  appointing 
them,  this  day  filed,  and  haring  been  argued  by  counsel, 
and  duly  conlsdered,  it  Is  ordered,  adjudged  and  decreed 
that  the  bid  of  Henry  K.  Simpson  mentioned  in  said  report 
and  ilTed  therewith,  be  accepted  according  to  its  terms,  and 
the  report  of  said  trustees,  recommending  said  acceptance, 
be  and  the  same  is  hereby  confirmed,  unless  cause  to  the 
contrary  be  shown  on  or'  before  the  first  Tuesday  of  Sep. 
tember  next;  prorided  a  copy  of  this  order  be  published  in 
the  *'  EveTing  Star  '*  and  the  ,*  Law  Reporter  "  once  a  week 
for  three  weeks  prior  to  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

True  copy. 8«-8  R.  J.  Mioe.  Olerky  Ac. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  eth  day  of  August  1880. 
Maoou  B.  Davis  > 

y.                          [    No.  7,888.    Eq.  Doe.  90. 
Bbnjamin  S    Davis.       ) 
On  motion  of  the  plaintiff, .  by  BCr.  B    F.  Lelghton,  her 
solicitor,  it  is  ordered  that  the  defendant,  cause  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  dav :  otherwise  the  caase 
will  be  proceeded  with  as  in  case  or  default. 
By  the  Court.                              A .  B .  HAQN  ER .  Justice. 
True  copy.  Test;    R.  J.  Mkiqs,  Clerk. 32-8- 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans* 
Court  Business,  August  8.  1880. 
In  the  case  of  Cora  King,  Administratrix  of  Benjamina 
King,  deceased,  the  Administratrix  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  27th  day  of 
August,  A.  D.  1880.  at  11  o'clock  a.  m.  for  making  payment 
and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorised, with  their  claims  against  the  estate  properly 
vouched  ;  otherwise  the  Administratrix  will  take  the  benefit 
of  the  law  against  them :    Provided,  a  copy  of  this  order  be 

Subiished  once  a  week  for  three  weeks  in  the  Washington 
aw  Reporter  previous  to  said  day. 
32  8  Test:         A.  WEBSTER,  Register  of  Wills. 

JamEs  G.  Paths,  Solicitor. 


C'iHANCERT  SAl^E  OF  VALUABLE  IMPROVED  REAL 
J    ESTATE   AT  THE  CORNER  OF  I   AND  2d  STS. 
NORTHEAST. 

By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  on  the  6th  day  of  April.  A  D. 
1880.  in  equity  cause  No  67M  of  said  court,  I  will  sell  at 
public  sale.  In  front  of  the  respectire  premises,  or  lots,  on 
Thursday,  the  10th  day  of  August,  A.  D  1880,  at  the  hour 
of  8  o'clock  p  m..  the  following  described  real  estate  situ- 
ated in  the  city  of  Washington,  in  the  District  of  Columbia, 
or  so  much  thereof  as  may  be  necessary,  not  less,  however, 
that  one  lot.  to  wit:  iou  numbered  thirty-three  (38)  and 
thirty-two  (S3)  of  Fendall  E.  Alexander,  trustee's  sub-di- 
vision of  loss  numbered  one  (l)and  two  (2)  of  Susan  M. 
Burche's  subdiTislon  of  square  numbered  seven  hundred 
and  sixteen  (716).  together  with  the  improvements  thereon, 
as  said  trustee's  siibdiTision  is  recorded  in  Liber  No.  10,  folio 
182.  one  of  the  surveyors's  records  of  said  District. 

"Terms  of  sale^  as  prescribed  by  said  decree:  One-third  of 
the  purchase  money  of  each  lot  in  cash  withtn  seven  days 
from  ^he  day  of  sale,  of  which  the  sum  of  one  hundred  dol- 
lars on  each  lot  must  be  paid  at  the  time  of  the  sale  of  each 
lot,  and  the  balance  of  the  purchase  money  of  each  lot  in 
one  and  two  years  from  day  of  sale,  in  equal  instalments  ; 
the  deferred  Davments  to  bear  interest  from  the  dav  of  sa£ 
at  the  rate  of  six  per  centum  per  annum,  fur  which  the 
notes  of  the  purchaser  or  purchasers  must  be  given  ;  or  nil 
cash,  at  the  option  of  the  purchaser  or  purcnasers.  The 
title  to  the  property  sold  will  be  retained  until  the  final 
ratification  by  the  court  of  the  sale  and  the  payment  of  the 
whole  of  purchase  money  and  interest  thereon  If  any  pur- 
chaser fails  to  comply  with  the  terms  of  sale,  I  reserve  the 
right  to  resell  the  property  at  the  risk  and  cost  of  the  de- 
flkultlng  purchaser.  All  conveyancing  at  the  purchaser's 
cost. 

FENDALL  E.  ALEXANDER.  Trustee, 
t-9  48S  Looisiaiia  Avenue. 
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rUSTEE'S  SALE  OF  HOUSE  AND  LOTS  ON  NORTH 
O  STREET,  BETWEEN  NORTH  CAPITOL  AND 
FIRST  STREET  EAST. 

By  virtue  of  a  deed  of  trust  dated  November  17th.  1878,  re- 
corded in  Liber  786,  folio  870;  of  the  land  records  of  the  Dis- 
trict of  Columbia,  and  by  virtue  of  a  decree  of  the  Supreme 
Ceurt  of  the  District  of  Columbia  passed  the  28d  dav  of  July. 
A-  D.  1880,  substituting  me  as  trustee  In  place  and  stead  of 
the  late  Johann  Killian,  in  said  deed  of  trust,  I  will  sell  In 
front  of  the  premises,  on  THURSDAY,  August  96th,  1880.  at 
6  o'clock  p.  m.,  the  real  estate  deeoribedJn  said  deed,  to  wit : 
lots  numbered  29,  SO,  81  and  82,  of  Wm.  B.  Todd*s  recorded 
subdivion  of  part  of  square  No.  060.  together  with  the  im- 
provements thereon,  consisting  of  part  brick  and  firame 
dwelling. 

Terms  of  sale ;  According  to  the  oonditiim  of  said  deed  of 
trust,  to  wit,  $1,000  cash,  with  accrued  interest  at  the 
rate  of  ten  per  centum  per  annum  from  September  17th, 
1878,  to  day  of  sale ;  also  costs  of  sale ;  balance  In  six  and 
twelve  months,  for  which  note  of  the  purchaser  bearing  in- 
terest from  day  of  sale,  secured  on  the  property,  wUl  be 
taken .  A  deposit  of  $100  to  be  paid  when  tne  property  is  bid 
off.  All  conveyancing  at  the  expense  of  tiie  purchaser. 
Terms  of  sale  to  be  complied  with  In  6  days  from  day  of  sale, 
else  the  trustee  reserves  the  right  to  resell  at  the  purchaser's 
risk,  after  five  days'  advertisement. 
8S-S.  A.  E.  L.  KEESE,  Trustee. 


IN  THE  SUPREBIE  COURT  OF  TBE  DISTRICT  OF 
Columbia  holding  a  Special  Term  for  Orphans'  Court 
Business.    August  6, 1880. 
In  the  matter  of  the  estate  of  Catharine  T.  Bryant. 
Application  for  Letters  of  Administration   on  the  es- 
tate of  Catharine  T,  Bryant,  of  the  District  of  Columbia, 
has  this  day  been  made  by  Emily  C.  Bryant. 

All  persons  Interested  are  hereby  notmed  to  appear  in 
this  court  on  Friday,  the  8d  dav  of  September  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letters  of  Administra- 
tion on  the  estate  of  the  said  deceased  should  not  Issue  as 
prayed.  Provided,  a  copy  of  this  order  be  published  once  a 
week,  for  three  weeks,  in  the  Washington  Law  Reporter, 
previous  to  the  said  day. 

Test:  A.  WEBSTER.  Register  of  Wills. 

Haitna  k  JoHirSTON,  Solicitors.  S2-8 


JN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
*^  Columbia,  Special  Term.  Probate  Jurisdiction.  July, 
80.1880. 

In  the  matter  of  the  estate  of  Lucy  F.  MelUsh. 

Application  for  Letters  of  Administration  on  the  estate 
oC  Lucy  F.  Mellish,  of  the  District  of  Columbia,  has  this 
dav  been  made  by  Eunice  H.  Fitch,  next  friend  of  the  minor 
heirs  of  decedent. 

All  persons  Interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  27th  day  of  August  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letters  of  Administration 
on  the  estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  unce  a  week, 
for  three  weeks,  In  the  Washington  Law  Reporter,  previous 
to  the  said  day.  

31-8  Test:  A.  WEBSTER.  Register  of  Wills. 


tN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  80th  day  of  July,  1880. 


I  No. 


7S7SH.    Eq.  Doe.  SO. 


ViBoiNiA  B.  Watkims 

V 
PKTXR  H.  WaTKINS  XT  AL. 

On  motion  of  the  plaintiff,  by  Cook  k  Cole,  her  solicitors, 
it  is  ordered  that  the  defendant,  Peter  H.  Watkins  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  davs  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  court.  A.  B.  HAGNER,  Asso'  Justice. 

True  copy.        31 -.5       Test:        R.  5.  Muos,  Clerk,  Ac. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  30th  day  of  July,  A.  D.  1880. 
Jkrtlbbn  York  ) 

V.  \   No.  7S82.     Equity  Doc.  SO. 

GXOROB  Stlvxstxr  Tobk.  } 

On  motion  of  the  plaintiff,  by  Mr.  Dameille.  her  solicitor, 
it  is  ordered  that  the  defendant,^G^orge  Sylvester  York, 
cause  his  appearance  to  beentereQ  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  dav :  other- 
wise the  cause  will  be  proceeded  with  as  In  ease  of  defaolt. 
By  the  Court.  A.  B.  HAGNER.  Asso.  Justice. 

True  copy.    Test:       81-8  R.  J.  Muo8  Clerk,  ete. 
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GEORGE  B.  CORKHOiL       -        -        Edftob 
A.  H.  JACKSOK      .     -      Abbogiatb  Edftob 


CrMS-bill-ReUtiM  UOrisiial  Bill—Appeal. 

In  the  preceding  number  of  the  Law  Rb- 
POBTER,  we  attempted  to  prove  that,  generally, 
an  appeal  carried  ap  the  whole  case.  The 
object  of  the  present  article  is  to  set  forth  the 
relationship  of  a  cross-bill  to  the  original  bill, 
and  to  demonstrate  that  it  is  part  and  parcel  of 
the  pleadings  under  the  original  bill  and  that 
an  appeal  carries  the  same  to  the  appellate 
court. 

A  cross-bill  belongs  especially  to  the  re- 
spondent ;  it  is  one  of  his  means  of  defense ; 
and  is  defined  as  follows :  <*  As  a  defendant 
cannot  pray  anything  in  his  answer,  except 
to  be  dismissed  the  court ;  if  he  has  any  re* 
lief  to  pray,  or  discovery  to  seek,  he  must  do 
so  by  a  bill  of  his  own,  which  is  called  a 
cross-bill."  It  is  a  bill  brought  by  a  defend- 
ant against  a  plaintiff,  or  other  parties  in  a 
bill  pending,  bearing  upon  the  matter  in  ques- 
tion in  that  bill,  and  is  said  to  be  an  auxiliary 
suit.  New  parties  cannot  be  introduced  into 
the  action  by  cross-bill.  Morgan  v.  Tipton, 
3  McLean,  SS9 ;  McConnel  v.  Hodson,  2  Gil- 
man,  640 ;  Story  Eq.  PI.,  sec.  889 ;  White  v. 
Buloid,  2  Paige,  364.  In  Whitback  v.  Edgar, 
2  Barb.  Ch.,  106,  it  is  stated  that  a  purchaser, 
pendente  lite,  from  a  party  to  a  suit,  may  file 
a  bill  in  the  nature  of  a  cross-bill,  to  make 
himself  a  party  to  the  suit,  so  as  to  have  his 
rights  protected.  Story  Eq.  PL,  309 ;  Sloson 
V.  Wright,  14  Vt.,  208 ;  Jones  v.  Smith,  14  III., 
229.  A  cross-bill  is  usually  brought  to  obtain 
a  necessary  discovery  of  facts  in  support  of 
the  defence  to  the  original  bill,  or  to  obtain 
adequate  relief  to  all  parties  interested  in  the 
original  bill.  Story's  £q.  PL,  sec.  389.  In 
DanielPs  P.  &  P.,  p.  1648,  it  is  laid  down, 
that  "  the  rules  of  equity  prevent  a  defendant 
examining  a  plaintiff;  hence  arises  the  neces- 
sity of  a  cross-bill  for  discovery,  when  the 
testimony  of  the  plaintiff  is  sought  by  the  de- 
fendant as  to  any  material  facts.    Story's  £q.  \ 


PL,  sec.  890.  A  cross-bill  gives  a  perfect  re- 
ciprocity  of  proof  to  each  party,  derivable 
from  the  answers  of  each  other.  Ibid.  For 
example,  a  deed,  in  the  hands  of  the  plaintiff 
may  furnish  the  main  grounds  of  establishing 
the  defense  to  the  original  bill.  If  the  de- 
fendant desires  a  discovery  of  that  deed,  he 
mupt  file  a  cross-bill  for  that  purpose,  although 
the  plaintiff  should  state  in  his  bill,  that  the 
deed  is  in  his  custody,  and  ready  to  be  pro- 
duced as  the  court  shall  direct.  Spragg  v. 
Corner,  2  Cox,  109.  This  phase  of  the  nature 
of  cross-bills  will  be  found  to  be  elaborately 
considered  in  the  subjoined  authorities  and 
cases :  Mitf.  Eq.  PL  by  Jeremy,  81 ;  Rogers 
V.  M'Macham,  4  J.  J.  Marsh  87,  Troup  v.  Halt, 
1  Hopk.,  289 ;  Pattison  v.  HulL  9  Cowen, 
747 ;  Armstrong  v.  Pratt,  2  Wis.,  299 ;  Elliott 
V.  Pen,  1  Paige,  268. 

In  2d  DanteU,  p.  1649,  it  is  said  "  a  cross-bill 
is  a  mode  of  defense."  Field  v.  Schieffelin,  7 
John.  Ch.,  262 ;  Galatin  v.  Erwin,  1  Hopk., 
48 ;  (S.  C.) :  8  Cowen,  861 ;  Nelson  v.  Dunn,  16 
Ala.,  201.  And.  also,  that**  the  original  biU 
and  the  croaa-bill  are  but  one  cause.**  Field  v. 
Schieffelin.  supra.  When  a  defendant  files  a 
cross-bill  on  matters  clearly  cognizable  in 
equity,  the  cross-bill  will  supply  any  defect 
in  jurisdiction,  and  place  the  whole  cause  be* 
fore  the  court,  and  impose  the  duty  of  grant- 
ing relief  to  the  party  entitled  thereto,  Cock- 
rell  V.  Warren,  1  Ark. ;  (1  Barb.,  346.)  Nor  is 
the  cross-bill  restricted  to  the  issues  of  the 
original  bill.  Nelson  v.  Dunn,  15  Ala.,  201, 
Griffin  v.  Merritt,  19  N.  Y.,  (5  Smith,  529) ; 
Grouverneur  v.  Elemendorf,  4  John.  Ch.,  857. 
*'A  cross-bill  may  be  filed  to  answer  the  pur- 
poses of  a  plea  puis  darrein  continuance  at 
the  common  law.  When,  preceding  a  suit, 
and  after  replication  and  issue  joined,  the 
defendant,  having  obtained  a  release,  attempt- 
ed to  prove  it,  viva  voce,  at  the  hearing,  it 
was  determined  that  the  release  not  being  in 
issue  in  the  cause,  the  court  could  not  try  the 
fact  nor  direct  a  trial  at  law  for  that  purpose, 
and  that  a  new  bill  must  be  filed  to  put  the 
release  in  issue.  Hayne  v.  Hayne,  8  Ch.  E., 
19 ;  3  Swanst.,  472,  474 ;  Story  Eq.  PL,  sec. 
893 ;  Miller  v.  Fenton,*ll  Page,  18 ;  see,  also, 
Shields  v.  Barron,  17  How.,  409,  and  author- 
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ities  there  cited.  <*  If  a  crosa-bill  is  taken  as 
confessed,  it  may  be  used  as  evidence  against 
the  plaintiff  in  the  original  suit,  on  the  hear- 
ing, and  will  have  the  same  effect  as  if  he  had 
admitted  the  same  facts  on  answer.  White  v. 
Buloid,  2  Paige,  164.  Daniell,  2d  vol.,  p. 
1652,  says  that  *'  a  cross-bill  should  state  the 
original  bill  and  the  proceedings  thereon,  and 
the  rights  of  the  party  exhibiting  the  bill,* 
which  are  necessary  to  be  made  the  subject 
of  cross-litigation,  or  the  ground  on  which  he 
resists  the  claims  of  the  plaintiff  in  the  origi- 
nal bill,  if  that  is  the  object  of  the  new  bill." 
Allen  V.  Allen,  14  Ark.,  1  Barb.,  666.  Under 
the  statute  of  Mississippi,  authorizing  a  de- 
fendant to  make  his  answer  a  cross-bill 
against  the  plaintiffs,  or  his  co-defendants,  or 
all  of  them,  "upon  which  no  subpoena  shall 
be  required  to  issue,  unless  new  parties  are 
introduced."  *  *  Lardner  v.  Ogdeu,  SI 
Miss.,  2  Greorge,  3S2.  New,  original  and  dis- 
tinct matters  cannot  be  introduced  into  the 
suit  by  the  cross-bill.  Andrews  v.  Hobson, 
28  Ala.,  219 ;  Josey  v.  Rogers,  18  Geo.,  478 ; 
Daniel  v.  Morrison.  6  Dana,  186.  And  the 
allegaticms  in  the  cross-bill  must  not  contra- 
dict the  admissions  in  the  answer  to  the  origi. 
nal  bill.  Savage  v.  Carter,  9  Dana,  414 ;  Dill 
v.  Shahan,  25  Ala.,  694.  The  appearance  of 
the  defendant  to  a  cross-bill  is  enforced  in 
the  same  manner  as  to  an  original  bill,  by 
subpoena,  a  copy  of  which  writ  is  served  on 
him  personally,  or  by  leaving  the  same  at  his 
place  of  residence.  Anderson  v.  Ward,  5 
Monroe,  420. 

Under  equity  rule  No.  72  of  the  United 
States  Supreme  Court,  where  a  defendant  in 
equity  files  a  cross-bill  for  discovery  only 
against  the  plaintiff  in  the  original  bill,  the 
defendant  to  the  original  bill  shall  first  an- 
swer thereto,  before  the  original  plaintiff  shall 
be  compelled  to  answer  the  cross-bill.  The 
answer  of  the  original  plaintiff  to  such  cross- 
bill may  be  read  and  used  by  the  party  filing 
the  cross-bill,  at  the  hearing,  in  the  same  man- 
ner and  under  the  same  restrictions  as  the 
answer,  praying  relief,  may  now  be  read  and 
xxB^d.  Harris  v.  Harris-,  Turner  &  Russ., 
165 ;  1  Smith  Ch.  Pr.,  (2d*Amer.  ed.)  462. 

So,  it  will  have  been  discovered  that  the 


cross-bill  is  not  only  part,  and  parcel  of  the 
pleadings,  but  often  becomes  absolutely  the 
only  means  of  the  respondent's  defense,  but 
positively  necessary  to  the  administration  of 
Justice.  It  is  as  much  a  part  of  the  pleadings 
as  is  the  answer  or  the  joinder  of  issue,  and 
an  appeal  carries  it  to  the  appellate  court,  as 
surely  as  it  carries  the  original  bill  there.  In 
the  plain  and  positive  language  of  2d  Daniell, 
1649,  and  of  7  John.  Ch.,  252,  and  of  1  Ark., 
(1  Barb.)  846  :  "  TJie  original  bill  aiid  the  croas- 
bill  are  but  one  cause." 


A  WITNESS  TO  A  WILL  must  sigu  iu  the 
presence  of  the  testator.  The  rule  is  estab- 
lished in  New  Jersey  that  the  signing  of  the 
will  by  the  witness  must  be  done  in  the  pres- 
ence of  the  testator.  Under  this  rule,  the  fol- 
lowing cases  show  what  has  been  held  a 
proper  signing  in  presence  of  the  testator. 

Dun  V.  Allen,  Pen.,  85,  48 ;  Mickle  v.  Mat- 
lack,  2  Harr.,  86,  96,  116. 

In  Shires  v.  Glasscock,  2  Salk.,  688,  Carth., 
81,  the  witness  withdrew  from  the  room  into 
a  gallery,  and  there  subscribed  the  will. 
Between  the  sick  man's  bed  and  the  gallery, 
there  was  a  glass  panel  work  or  partition,  and 
the  glass  broken,  in  places  through  which  the 
testator  could  have  seen  the  table  whereon  the 
will  was  placed  when  the  witness  signed. 

In  Drury  v.  Smith,  8  Salk.,  895,  12  Mod., 
87,  the  testator  lay  in  bed,  in  one  room,  and 
the  witnesses  went  through  a  passage  into 
another  room  and  there,  upon  a  table,  oppo- 
site the  door,  (both  doors  being  open),  wrote 
their  signatures,  it  being  possible  for  the  tes- 
tator to  observe  their  acts.  And,  semble, 
good,  if  in  the  same  room  where  the  testator 
lies,  although  the  bed-cnrtains  be  dra¥m  close. 
Longford  v.  Eyal,  1  P.  Wms.,  740 ;  Newton 
V.  Clarke,  2  Curteis,  820. 

Upon  these  and  similar  points  the  follow- 
ing citations  will  be  found  of  practical  advan- 
tage to  the  practitioner : 

Todd  V.  Winchelsea,  Moo.  &  M.,  12;  2 
Car.  &  P..  488 ;  8  Russ.,  441  &  Percy's  Case ; 
1  Roberts,  278 ;  Casson  v.  Dade,  1  Bro.  C.  C 
99;  Dick..  586;  Trimble's  Case,  11  Jur.  (N. 
S.)  248  ;  Wright  v.  Lewis,  5  Rich.,  212 ;  Bay 
V.  Hill,  8  Strobh.,  297 ;  Tucker  v.  Oxner,  12 
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Rich.,  141 ;  Bynom  v.  Bynum,  11  Ired.,  6S2 ; 
Cornelias  v.  Cornelias,  7  Jones,  59S ;  Hill  y. 
Barge,  12  Ala.,  687 ;  Moore  v.  Moore,  8  Gratt., 
807 ;  Turner  v.  Cook.  36  Ind.,  129 ;  Mundy  v. 
Mandy,  2  MoCart.,  290 ;  Errickson  v.  Fields, 
8  Stew.,  6S4 ;  Tribe  v.  Tribe,  18  Jar.,  798 ;  1 
Eobt.,  775 ;  Nock  v.  Nock,  10  Gratt.,  106. 


Bo»k  Notices. 


We  are  under  obligations  to  the  "  West 
Publishing  Co.,"  of  St.  Paul,  Minnesota,  for 
vol.  1  of  the  Federal  Reporter.  This  is  a 
most  excellent  and  long-needed  work.  It  is 
the  only  publication  in  the  United  States  de- 
voted exclusively  to  the  prompt  and  complete 
reporting  of  the  current  opinions  of  the  United 
States  circuit  and  district  courts.  It  furnishes 
promptly,  and  witJiout  abridgment,  both  oral 
and  written  opinions,  as  well  as  such  judicial 
charges  as  are  deemed  of  sufficient  interest  to 
warrant  publication.  An  eminent  authority 
has  said  of  the  Federal  Reporter  that : 

'*A  publication  that  will  do  this  will  be 
a  public  boon.  It  is  true  that  volumes  of 
reports  have  been  published,  usually  by  one 
of  the  circuit  or  district  judges,  and  it  is  also 
true  that  an  occasional  opinion  has  been  given 
to  the  public  by  the  law  periodicals,  but  there 
has  been  no  organized  or  authorized  system 
of  reporting  in  these  courts;  many  of  the 
cases  have  not  been  reported  at  all,  and  none 
of  them  have  be^n  reported  with  sufficient 
promptness.  If  it  is  of  prime  importance  to 
secure  the  prompt  and  accurate  publication 
of  statutes  in  order  that  the  legal  profession 
and  the  people  may  know  the  laws,  it  would 
seem  to  be  hardly  less  important  to  apply  the 
same  rule  to  judicial  decisions,  for  these  as 
well  as  the  statutes  go  to  make  up  the  law, 
and  neither  clients  nor  their  lawyers  can  al- 
ways find  out  what  the  law  is  unless  the  judi- 
cial interpretations  of  the  law  are  made  acces- 
sible in  public  print." 

Volume  1  began  March  2,  1880.  The  price 
is  $5  per  volume.  For  sale  by  all  law  book- 
sellers. 


A  CAUSE  of  action  does  not  exist  until  the 
right  is  complete  to  institute  that  action,  and 
unless  there  be  a  person  in  existence  capable 
of  sueing  or  being  sued;  but  the  statute 
having  once  begun  to  run,  is  not  stayed  by  a 
party's  death. 


Le^al  Personals. 

Messrs.  Pai?^e,  Grafton  &  Ladd  have  re- 
cently added  a  TPatent  Soliciting  Department 
to  their  extensive  law  practice,  as  will  be  seen 
from  their  card  in  this  number  of  the  Re- 
porter. 

The  clients  of  the  firm  will  have  the  advan- 
tage of  the  large  experience  of  General  Paine, 
acquired  while  C(Anmissioner  of  Patents,  a 
position  filled  by  him  with  distinguished 
credit  to  himself  and  satisfaction  to  attorneys 
and  inventors. 


Syllabi  of  Gases  and  Compilation  of  Aothoritios 
Cited. 

Joinder  of  several  offenses  in  one  indid- 
ment ;  Prosecutor  not  required  to  elect  upon 
which  offense  he  will  rely  for  conviction. — 
Three  of  the  separate  circumstances  enu- 
merated in  the  statute  as  constituting  aggra- 
vated assault  and  battery,  were  chained  in  the 
information,  which  contains  but  a  single  count. 
After  the  evidence  in  the  case  had  been  closed, 
the  defendant  moved  the  court  to  compel  the 
prosecution  to  elect  which  of  the  grounds  of 
aggravation  would  be  relied  upon  for  convic- 
tion, which  motion  was  refused,  and  is  here 
claimed  as  error. 

This,  it  seems,  was  not  error.  Chitty  says : 
In  the  case  of  misdemeanor  the  joinder  of 
several  offenses  will  not,  in  general,  vitiate  in 
any  stage  of  the  prosecution  ;  3  T.  R.,  106-6  ; 
2  Camp.,  132 ;  5  Burr.,  984 ;  8  East,  41.  For 
in  offenses  inferior  to  felony  the  practice  of 
quashing  the  indictment,  or  calling  upon  the 
prosecutor  to  elect  on  which  charge  he  will 
proceed,  does  not  exist ;  1  Chitty  Crim.  Law, 
254. 

Mr.  Bishop  observes :  "  Some  of  the  author- 
ities even  go  to  the  point  that  in  these  (misde- 
meanor) cases,  there  Fs  no  power  in  the  court 
to  compel  an  election,"  but,  he  says,  "there is 
little  doubt  that  when  there  are  so  many  counts 
as  to  embarrass  the  defence,  or  where  they  are 
of  a  nature  to  be  not  properly  joined,  the 
election  may  be  compelled  ;'*  1  Bish.  Crim. 
Prac,  sec.  468. 

Mr.  Wharton  says  :  "  In  misdemeanors  the 
joinder  of  several  offenses  will  not  in  general, 
vitiate  the  prosecution  at  any  stf^e.  For  in 
offenses  inferior  to  felony,  the  practice  of 
quashing  the  indictment,  or  calling  upon  the 
prosecutor  to  elect  upon  which  charge  he  will 
proceed,  is  rarely  exercised.  On  the  contrary, 
it  is  the  constant  practice  to  receive  evidence  , 
of  several  libels  and  assaults  upon  the  same 
indictment."     Whart.  Crim.  Law,  sec.  414. 
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This  latter  doctrine  has  been  adopted  as 
correct  in  this  State,  and  by  this  court,  in 
Waddell  v.  The  State,  1  Tex.^C.  App.,  720, 
which  case  is  also  decisive  of  the  point  here 
raised.    See,  also,  Street  v.  State,  7  Tex.  Ct. 

App.y    5. 

The  charge  of  the  court  is  a  full  and  correct 
enunciation  of  the  law  aa  applicable  to  the 
facts,  and  is  not,  when  considered  in  the  light 
of  the  decisions  of  our  courts,  obnoxious  to 
the  criticisms  or  liable  to  the  objections  so 
earnestly  urged  in  the  brief  of  counsel  for  ap- 
pellant. And  having  sufficiently  announced 
the  law  in  the  chaise  given,  it  was  not  error  to 
refuse  the  defendant's  requested  instructions, 
especially  the  first  which  was  predicated  upon 
an  assumed  state  of  facts  not  established  by 
the  evidence.  But  it  is  urged  that  the  verdict 
and  Judgment  should  be  set  aside  because  the 
verdict  was  returned  into  court ;  was  amended 
under  instructions  of  the  court  and  then  re- 
ceived and  filed  in  the  absence  of  defendant 
and  his  counsel.  The  case  was  a  misdemeanor 
and  the  statute  provides  that  in  such  cases  the 
verdict  may  be  received  and  read  in  the  ab- 
sence of  the  defendant;  C.  C.  P.,  Art.  711. 
The  court  is  also  authorized  to  call  the  atten- 
tion of  the  jury  to  any  informality  in  the  ver- 
dict and  have  it  reduced  to  proper  form ;  C. 
C.  P..  Art.  716. 

We  have  been  unable  to  discover  any  such 
error  in  the  record  as  requires  a  reversal  of  the 
judgment,  and  it  is  therefore  affirmed. — [Bud 
Gage  V.  State  of  Texas.  Court  of  Appeals 
of  Texas.] 


payment  of  debts  which  in  reality  was  never 
the  property  of  decedent,  nor  liable  to  an- 
swer the  claims  of  creditors. 

The  insurance  company  might  have  paid 
the  fund  to  the  father  and  mother  of  the  de- 
cedent, and  the  administrator  could  not  have 
been  surcharged  therewith ;  Miller's  Appeal, 
8  Norris,  897. 

For  appellant  was  cited  Mothland  v.  Wire- 
man,  8  Barr,  188 ;  Stokeley's  Estate,  7  Har- 
ris, 476 ;  Dent's  Appeal,  10  id.,  514 ;  Free- 
man's Appeal,  18  P.  F.  S.,  151 ;  Watson  v. 
Colbum,  99  Mass.,  842 ;  Barry's  Appeal,  6 
W.  N.  C,  888. 

For  appellees  was  cited.  Loos  v.  John  Han- 
cock Life  Ins.  C,  41  Missouri,  588  :  Mellon's 
Appeal,  82  Pa.  St.,  121 ;  Craig's  Appeal,  2 
Wr.,  880 ;  Myers  v.  Ins.  Co.,  8  Casey,  268 ; 
Miller's  Appeal,  8  Norris,  897 ;  Dent's  Ap- 
peal, supra ;  Act  of  April  15,  1868 ;  Bennett 
V.  Caldwell,  70  Pa.  St.,  252. 

Decree  affirmed  and  appeal  dismissed  at 
the  cost  of  the  appellant. — [Hodge's  Appeal. 
Supreme  Court  of  Pennsylvania.] 


The  decedent  was  a  member  of  the  Pass- 
enger Conductors'  Life.  Insurance  Company. 
The  by-laws  provided  that  the  fund  to  be  paid 
in  case  of  the  death  of  a  member  might  be  dis- 
posed of  by  his  last  will,  otherwise  it  should 
belong  to  and  be  paid  to  his  widow,  and  in 
case  he  should  leave  no  widow,  then  to  the 
heira  and  legal  representatives  of  the  de- 
ceased. 

In  the  present  case  the  decedent  died  in- 
testate, leaving  neither  widow  nor  child  sur- 
viving, his  heirs  and  legal  representatives 
being  his  father  and  mother,  who  are  still 
living.  And  they,  under  the  intestate  laws 
of  this  State,  were  and  are  entitled  to  receive 
the  fund  payable  by  said  insurance  company, 
and  the  balance  which  is  now  in  the  hands  of 
the  accountants. 

The  same  is  accordingly  awarded  to  them 
in  equal  shares. 

We  think  it  immaterial  that  letters  of  ad- 
ministration were  taken  out  here  upon  the  es- 
tate of  decedent.  That  was  an  unnecessary 
formality,  and  did  not  make  a  fund  assets  for 
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No.  1S6.— OCTOBKB  Tbrm,  1879. 

Edward  T.  Guy,  Plaintifl"  in  Error, 

V. 

Mayor  and  City  Council  of  Baltimore. 

In  error  to  tJie  Baltimore  City  Courts  State  of 
Maryland. 

1.  [t  must  be  ref^arUed  as  settled  that  no  state  can 
coDslstently  with  the  national  Constitution,  im- 
pose upon  the  products  of  other  slates,  brouf;;ht 
therein  for  sale  or  use,  or  upon  citizens  because 
en^a^ed  in  the  state  therein,  or  the  transporta- 
tion thereto,  of  the  products  of  the  other  states, 
more  onerous  public  burdens  or  taxes  than  ft  im- 
poses upon  tlie  lilce  products  of  its  own  territory. 

2.  An  ordinance  of  the  city  of  Baltimore,  authorized 
by  a  statute  of  Maryland,  and  in  pursuance  of 
which  vessels,  landing  at  the  public  wharves  of 
the  city,  laden  with  the  products  of  otiier  states, 
were  required  to  pay  wharfage  fees  which  were 
not  exacted  from  vessels  landin/<  thereat  with  the 
products  of  Maryland,  declared  to  be  in  conflict^ 
with  the  national  Constitution. 

3.  Wharfage  fees,  so  exacted,  cannot  be  regarded, 
in  the  sense  of  former  decisions,  as  compensation 
for  the  use  of  the  city^s  property,  but  a  mere  <'X- 
pedient  or  device  to  buiid  up  tlie  domestic  com- 
merce of  Maryland  by  means  of  unequal  and 
oppressive  burdens  upon  the  industry  and  t)us- 
iness  of  other  states. 

4.  The  power  of  tiie  national  government  over 
commerce  witli  foreign  nations  and  among  llie 
several  states  reaches  tlie  interior  of  every  slate 
of  tlie  Union,  so  far  us  it  may  be  necessary  to 
protect  the  products  ol  other  slater  and  couniries 
from  discrimination  by  reason  of  their  foreign 
origin. 
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Mr.  Justice  Harlan  delivered  tlie  opinion  I 
of  tlie  court. 

In  Woodruff  vs.  Pariiatn,  8  Wall.,  128,  we 
had  occasions  to  consider  the  canstitutional 
validity  of  an  ordinance  of  the  city  of  Mobile 
under  the  provisions  of  which  had  been  as- 
sessed, for  municipal  purposes,  a  tax  upon 
sales  in  that  city  of  certain  goods  and  mer- 
chandise, the  product  of  states  other  than 
Alabama.  The  ordinance,  in  its  application 
to  articles  carried  into  Alabama  from  other 
states,  was  assailed  as  being  inconsistent  with 
the  constitional  inhibition  upon  the  states 
levying  imposts  or  duties  on  imports  or  ex- 
ports— with  the  power  of  Congress  to  regulate 
commerce  with  foreign  nations  and  among  the 
several  states — and  with  that  clause  which 
declares  that  the  citizei)s  of  each  state  shall 
be  entitled  to  all  the  immunities  and  privi- 
leges of  citizens  of  the  several  states. 

Touching  the  first  of  these  propositions  it 
was  ruled  that  the  term  import,  as  used  in 
Sec.  10,  Art.  1  of  the  Constitution,  had  refer- 
ence to  articles  imported  from  foreign  coun- 
tries, and  not  to  such  as  were  brought  from 
one  of  the  states  pf  the  Union  into  another. 
In  the  argument.  Brown  vs.  Maryland,  12 
Wheat,  was  cited  in  support  of  the  proposi- 
tion that  the  whole  ordinance,  in  its  applica- 
tion to  articles  brought  from  other  states  to 
Mobile  for  sale,  was  an  unauthorized  regula- 
tion of  interstate  commerce.  Upon  that  branch 
of  the  case  we  said  :  **  If  the  court  there  [in 
Brown  vs.  Maryland]  meant  to  say  that  a  tax 
levied  on  goods  from  a  sister  state,  which  was 
not  levied  on  goods  of  a  similar  character 
produced  within  the  state,  would  be  in  conflict 
with  the  clause  of  the  Constiuttion  giving  Con- 
gress the  right  to  regulate  commerce  among 
the  states,  as  much  as  the  tax  on  foreign  goods, 
then  under  consideration,  was  in  conflict  with 
the  authority  to  regulate  commerce  with 
foreign  nations,  we  agree  to  the  proposition." 

In  a  subsequent  portion  of  our  opinion  in 
Woodruff  vs.  Parham  it  was  said  :  "  But  we 
may  be  asked,  is  there  no  limit  to  the  power 
of  the  states  to  tax  the  produce  of  other  states 
brought  within  their  borders?  And  can  they 
so  tax  them  as  to  drive  them  out  or  altogether 
prevent  their  introduction  or  their  transit  over 
their  territory?  The  case  before  us  is  a  simple 
tax  on  sales  of  merchandise  imposed  alike 
upon  all  sales  made  in  Mobile,  whether  the 
sales  be  made  by  a  citizen  of  Alabama,  or  of 
another  state,  and  whether  the  goods  sold  are 
the  products  of  that  state  or  of  some  other. 
There  is  no  attempt  to  discriminate  injuriously 
against  the  products  of  the  other  states,  or 
the  rights  of  their  citizens,  and  the  case  is 
not^  therefore,  an  attempt  (o  fetter  commerce 


among  the  states,  or  to  deprive  the  citizens  of 
other  states  of  any  privilege  or  immunity  pos- 
sessed by  citizens  of  Alabama.  But  a  law 
having  such  operation  would,  in  our  opinion, 
be  an  infringement  of  the  provisions  of  the 
Constitution  which  relate  to  those  subjects, 
and  there£pre,  void." 

In  Hinson  vs.  Lott,  8  Wall.,  148,  we  upheld 
a  statute  of  Alabama,  imposing  taxes  upon 
the  sale  of  spirituous  liquors  within  its  limits, 
upon  the  ground  that  it  did  not  discriminate 
against  the  products  of  other  states,  and  only 
subjected  them  to  the  same  taxation  imposed 
upon  similar  articles  manufactured  in  that 
state.  Had  the  statute  been  susceptible  of  a 
different  construction,  it  would  have  been  held 
to  be  repugnant  to  the  Constftution. 

In  Ward  vs.  Maryland,  12  Wall.,  418,  we 
examined  the  provisions  of  a  statute  of  Mary- 
land which,  among  other  things,  required  of 
persons,  not  permanent  residents  of  that 
state,  before  selling  or  offering  for  sale  within 
the  limits  of  the  city  of  Baltimore,  any  goods, 
wares,  or  merchandise  whatever,  other  than 
agricultural  products  and  articles  manufac- 
tured in  that  state,  to  obtain  a  license  therefor. 
The  amount  exacted  for  such  license  was 
larger  than  the  statute  required  of  resident 
traders  engaged  in  like  business.  In  declar- 
ing the  statute  to  be  repugnant  to  the  federal 
Constitution,  we  say,  that  "  inasmuch  as  the 
Constitution  provides  that  the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states, 
it  follows  that  the  defendant  might  lawfully 
sell  or  offer  or  expose  to  sale,  within  the  dis- 
trict described  in  the  indictment,  any  goods 
which  the  permanent  residents  of  the  state 
might  sell  or  offer  or  expose  for  sale  in  that 
district,  without  being  subjected  to  any  higher 
tax  or  excise  than  that  exacted  by  law  of  such 
permanent  residents." 

Upon  the  same  ground,  in  the  more  recent 
case  of  Welton  vs.  State  of  Missouri,  91  [F. 
S.,  275,  we  held  void  a  statute  of  Missouri 
imposing  a  peddler's  license-tax  upon  persons 
going  from  place  to  place  to  sell  patent  and 
other  medicines,  goods,  wares,  or  merchandise, 
except  books,  charts,  maps,  and  stationery, 
not  the  growth,  product,  or  manufacture  of 
that  state,  and  which  did  not  impose  a  like 
tax  upon  the  sale  of  similar  articles,  the 
growth,  product,  or  manufacture  of  Missouri. 

In  view  of  these  and  other  decisions  of  this 
court  it  must  be  regarded  as  settled  that  no 
state  can,  consistently  with  the  federal  Con- 
stitution, impose  upon  the  products  of  other 
states,  brought  therein  for  sale  or  use,  or  upon 
citizens  because  engaged  in  the  sale  therein, 
or  the  transportation  thereto,  of  the  products 
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of  other  states,  more  onerous  public  burdens 
or  taxes  than  it  imposes  upon  the  like  pro- 
ducts of  its  own  territory. 

If  this  were  not  so  it  is  easy  to  perceive 
how  the  power  of  Congress  to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  states  could  be  practically  annulled, 
and  the  equality  of  commercial  privileges 
secured  by  the  federal  Constitution  to  citizens 
of  the  several  states  be  materially  abridged 
and  impaired.  '*Over  whatever  other  inter- 
ests of  the  country,"  said  Mr.  Webster,  •*  this 
government  may  diffuse  its  benefits  and  bless- 
ings, it  will  always  be  true,  as  matter  of 
historical  fact,  that  it  had  its  immediate  origin 
in  the  necessities  of  commerce ;  and  for  its 
immediate  object,  the  relief  of  those  necessi- 
ties, by  removing  their  causes,  and  by  estab- 
lishing a  uniform  and  steady  system."  But 
state  legislation  such  as  that  indicated  in  the 
cases  which  have  been  cited,  if  maintained 
by  this  court,  would  ultimately  bring  our  com- 
merce to  that  *  oppressed  and  degraded  state,' 
existing  at  the  adoption  of  the  present  Con- 
stitution, when  the  helpless  Confederation 
was  abandoned  and  a  national  government 
instituted,  with  full  power  over  the  entire  sub- 
ject of  commerce,  except  that  wholly  internal 
to  the  states  composing  the  Union. 

How  far  the  principles  enunciated  in  the 
foregoing  cases  control  the  determination  of 
the  one  before  us,  we  now  proceed  to  inquire. 

By  an  act  of  the  general  assembly  of  Mary- 
land, passed  in  1827,  authority  was  given  to 
the  mayor  and  city  council  of  Baltimore  to  reg- 
ulate, establish,  charge,  and  collect  to  their 
use  such  rale  of  wharfage  as  they  might  think 
reasonable,  of  and  from  all  vessels  resorting 
to  or  lying  at,  landing,  depositing,  or  trans- 
porting goods  or  articles,  other  than  the  pro^ 
ducts  of  that  state,  on  any  wharf  or  wharves 
belonging  to  that  municipal  corporation,  or 
any  public  wharf  in  the  city  other  than  the 
wharves  belonging  to  or  rented  by  the  state, 
and  that  of  Pratt-street  wharf,  theretofore  re- 
served for  the  use  of  the  citizens  of  that  state. 
—(Maryland  Code  of  Public  Local  Laws,  art. 
4,  sec.  946.) 

In  pursuance  of  that  act  the  city,  by  its 
constituted  authorities,  in  the  year  1858, 
passed  an  act  regulating  the  public  wharves. 
By  its  S3d  section  it  is  declared  that  all  goods, 
wares,  or  merchandise  landed  on  the  public 
wharves  from  on  board  any  vessels  lying  at 
said  wharves,  or  placed  therepn  for  the  pur- 
pose of  shipment  or  exposure  for  sale,  other 
than,  the  product  of  the  State  of  Maryland, 
shall  pay  wharfage  according  to  certain  rates 
therein  prescribed .  The  85th  section  declares 
that   "  all   vessels  belonging  to  or  lying  at, 


landing,  depositing  pr  transporting  goods  or 
articles  otTier  than  the  production  of  this  state^ 
on  or  from  any  wharf  or  wharves  belonging 
to  any  mayor  and  city  council,  or  any  pablic 
wharf  in  the  said  city,  other  than  the  wharves 
belonging  to  or  rented  by  the  state,  shall  be 
chargeable  with  the  whi^rfage  as  fixed  by  this 
ordinance,  upon  all  goods  or  articles  landed 
or  deposited  on  any  wharf  or  wharves  belong- 
ing to  the  said  mayor  and  city  council ;  and 
the  master  or  owner  of  the  vessel  so  deposit- 
ing, landing,  or  transporting  said  goods  or 
articles,  shall  be  responsible  for  the  same." 
The  ordinance  contained  other  sections  pro- 
viding for  its  enforcement. 

The  appellant,  Guy,  a  resident  citizen  of 
Accomac  County,  Virginia,  was  engaged  in 
the  year  1876  in  sailing  a  schooner,  of  which 
he  was  master  and  part  owner,  from  that 
county  to  Baltimore,  laden  with  potatoes 
raised  in  Virginia.  In  June  of  that  year  he 
landed  his  vessel  at  one  of  the  public  wharves 
belonging  to  the  city  (not  the  Pratt-street 
wharf),  and  discharged  therefrom  220  barrels 
of  potatoes.  Under  the  authority  of  the 
foregoing  statute  and  ordinance,  the  city 
harbor-master  demanded  of  him  the  payment 
of  $4.40  as  wharfage.  He  refused  to  comply 
with  that  demand,  and,  being  sued  by  the  city, 
judgment  was  rendered  agsinst  him  in  the 
court  of  a  Justice  of  the  peace,  which  was 
afldrmed  by  the  city  court  of  Baltimore  the 
highest  court  of  Maryland  in  which  a  decision 
of  the  case  could  have  been  had. 

It  is  admitted  that  such  wharfage  dues  are 
not  and  never  have  been  assessed  against  par- 
ties or  vessels  bringing|to  that  port  potatoes 
or  other  articles  grown  in  the  State  of  Mary- 
land. 

The  argument  in  support  of  the  statute  and 
ordinance  upon  which  the  judgment  below 
rests  is  that  the  city,  by  virtue  of  its  owner- 
ship of  the  wharves  in  question,  has  the  right, 
in  its  discretion,  to  permit  their  use  to  all 
vessels  landing  thereat  with  the  products  of 
Maryland ;  and  that  those  operating  vessels, 
laden  with  the  products  of  other  states, 
cannot  justly  complain,  so  long  as  they  are  not 
required  to  pay  wharfage  fees  in  excess  of  rea- 
sonable compensation  for  the  use  of  the 
city*s  property. 

This  proposition,  however  ingenious,  or 
plausible,  is  unsound  both  upon  principal  and 
authority.  The  municipal  corporation  of 
Baltimore  was  created  by  the  State  of  Mary- 
land to  promote  the  public  interests  and  the 
public  convenience.  The  wharf  at  which  ap- 
pellant landed  his  vessel  was  long  ago  dedi- 
cated to  public  use.  The  ^public  for  whose 
bei^efit  it  was  acquired,  or  wkQ  f^re  entitled  to 
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participate  in  its  use,  are  not  alone  those  who 
may  engage  in  the  transportation  to  the  port 
of  Baltimore  of  the  products  of  Maryland. 
It  embraces,  necessarily,  all  engaged  in  trade 
and  commerce  upon  the  public  navigable 
waters  of  the  United  States.  Every  vessel 
employed  in  such  trade  and  commerc^may 
traverse  those  waters  without  let  or  iifaklrance 
from  local  or  state  authority ;  and  the  national 
Constitution  secures  to  all,  so  employed,  with- 
out reference  to  the  residence  or  citizenship 
of  the  owners,  the  privilege  of  landing  at  the 
port  of  Baltimore  with  any  cargo  whatever, 
not  excluded  therefrom  by,  or  under  the  au- 
thority of,  some  statute  of  Maryland  enacted 
in  the  exertion  of  its  police  powers.  The 
state,  it  will  be  admitted,  could  not  lawfully 
impose  upon  such  cargo  any  direct  public 
burden  or  tax  because  it  may  consist,  in  whole 
or  in  part,  of  the  products  of  other  states. 
The  concession  of  such  a  power  to  the  states 
would  render  wholly  nugatory  all  national 
control  of  commerce  among  the  states,  and 
place  the  trade  and  business  of  the  country 
at  the  mercy  of  local  regulations,  having  for 
their  object  to  secure  exclusive  benefits  to  the 
citizens  and  products  of  particular  states. 
But  it  is  claimed  that  a  state  may  empower 
one  of  its  political  agencies,  a  mere  municipal 
corporation  representing  a  portion  of  its  civil 
power,  to  burden  inter-state  commerce  by  ex- 
acting from  those  transporting  to  its  wharves 
the  products  of  other  states,  wharfages  fees, 
which  it  does  not  exact  from  those  bringing 
to  the  same  wharves  the  products  of  Mary- 
land. The  city  can  no  more  do  this  than  it 
or  the  state  could  discriminate  against  the 
citizens  and  products  of  other  states  in  the 
ase  of  the  public  streets  or  other  public  high- 
ways. The  city  of  Baltimore,  if  it  chooses, 
can  permit  the  public  wharves,  which  it  owns, 
to  be  used  without  charge.  Under  the  au- 
thority of  the  state  it  may,  also,  exact  wharfage 
fees,  equally,  from  all  who  use  its  improved 
wharves,  provided  such  charges  do  not  exceed 
what  is  fair  remuneration  for  the  use  of  its 
property. — (Northwestern  Packet  Co.  vs.  City 
of  St.  Louis,  and  City  of  Vicksburg  vs.  Tobin, 
decided  at  the  present  term ;  Packet  Co.  vs. 
Keokuk,  96  U.  S.,  80.)  But  it  cannot  employ 
the  property  it  thus  holds  for  public  use  so  as 
to  hinder,  obstruct,  or  burden  inter-state  com- 
merce in  the  interest  of  commerce  wholly  in- 
ternal to  that  state.  The  fees  which  it  exacts 
to  that  end,  although  denominated  wharfage 
dues,  cannot  be  regarded,  in  the  sense  of  our 
former  decisions,  as  compensation  merely  for 
the  use  of  the  city's  property,  but  as  an  ex- 
pedient  or  device  to  accomplish,  by  indirec- 
'tion,  what  the  st»t^  pppld  pot  ficcomplish  by 


a  direct  tax,  viz.,  build  up  its  (fomestic  com- 
I  merce  by  means  of  unequal  and  oppressive 
burdens  upon  the  industry  and  business  of 
other  states. 

Such  exactions,  in  the  name  of  wharfage, 
must  be  regarded  as  taxation  upon  inter-state 
commerce.  Municipal  corporations,  owning 
wharves  upon  the  public  navigable  waters  of 
the  United  ^States,  and  quasi  public  corpora- 
tions transporting  the  products  of  the  country, 
cannot  be  permitted  by  discriminations  of 
that  character  to  impede  commercial  inter- 
course and  traffic  among  the  several  states 
and  with  foreign  nations. 

In  the  exercise  of  its  police  powers,  a  state 
may  exclude  from  its  territory,  or  prohibit 
the  sale  therein  of  any  articles  which,  in  its 
Judgment,  fairly  exercised,  are  prejudicial  to 
the  health  or  which  would  endanger  the  lives 
or  property  of  its  people.  But  if  the  state, 
under  the  guise  of  exerting  its  police  powers, 
should  make  such  exclusion  or  prohibition 
applicable  solely  to  articles,  of  that  kind, 
that  may  be  produced  or  manufactured  in 
other  states,  the  courts  would  find  no  difficulty 
in  holding  such  legislation  to  be  in  conflict 
with  the  Constitution  of  the  United  States. 

The  power  of  the  national  government  over 
commerce  with  foreign  nations  and  among 
the  several  states  is  broad  and  comprehensive. 
It  reaches  the  interior  of  every  state  of  the 
Union,  so  far  as  it  may  be  necessary  to  pro- 
tect the  products  of  other  states  and  countries 
from  discrimination  by  reason  of  their  foreign 
origin. — (Brown  vs.  Maryland,  12  Wheat.) 

Nothing  can  be  clearer  than  that  the  statute 
of  Maryland  and  the  ordinance  of  the  city  of 
Baltimore,  Uk  the  respects  adverted  to,  are  in 
conflict  with  the  power  of  Congress  oter  the 
subject  of  commerce. 

The  Judgment  is  reversed,  with  directions 
to  dismiss  the  action  against  the  appellant, 
with  his  costs  against  the  city. 


Ik  an  action  to  recover  an  alleged  loan  from 
a  wife  to  a  husband,  brought  by  the  wife's  ad- 
ministrators, it  appeared  that  the  wife  died 
twelve  years  previously^  and  that  letters  of 
administration  had  been  granted  to  plaintiflb : 

Held,  (affirming  the  Judgment  of  the  court 
below,)  that  the  statute  of  limitations  began 
to  run  only  from  the  grant  of  the  letters. 

A  PARTY  objecting  to  evidence  on  particu- 
lar grounds  is  confined  thereto  on  writ  of 
error. 


If  a  right  of  action  be  not  complete  prior 
to  the  death  of  a  person,  it  does  not  accrue 
unti}  th^  gvmt  of  administration. 
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The  dry  and  thirsty  days  of  summer  are 
here  once  more.  Drinking  is  the  order  of  the 
day.  Our  bodies  require  to  be  constantly 
moistened  internally,  else  with  the  thermom- 
eter among  the  nineties,  quickly  would  the 
human  form  divine  become  little  heaps  of 
dust  and  ashes.  If  we  cannot  drink  just  now 
let  us  think  about  it.  Longfellow  says  :  "  He 
who  drinks  beer,  thinks  beer ;  and  he  who 
drinks  wine,  thinks  wine."  Let  us  for  a  few 
•  minutes  fondly  imagine  the  converse  of  this 
to  be  true,  and  while  we  think  of  beer,  cider, 
wine  and  ale,  let  us  drink  in  fancy. 

In  dealing  with  this  subject  let  us  take  the 
division  suggested  by  Lindley  Murray's  defi- 
nition of  a  noun,  and  speak  of  "  person,  place, 
and  thing.*' 

Then,  firstly,  as  to  the  "  person."  A  "  com- 
mon drunkard "  is  not  a  regular  tippler,  but 
one  who  is  frequently  drunk.  Proof  that  one 
was  drunk  six  times  on  six  different  days  in 
three  months,  when  there  was  no  evidence  of 
his  state  on  the  other  days,  does  not  entitle 
him  to  the  presumption  that  he  was  sober  on 
the  other  days.  Com.  v.  McNamee,  112 
Mass.,  285.  The  rule  of  law  is  that  things 
are  presumed  to  continue  in  statu  quo. 

An  **  habitual  drunkard "  is  one  who  has 
the  habit  of  indulging  in  intoxicating  drink 
so  firmly  fixed  that  he  becomes  drunk  when- 
ever the  temptation  is  presented  by  his  being 
near  where  liquor  is  sold.  Magahay  v.  Maga- 
hay,  85  Mich.,  210. 

The  phrase  '<  addicted  to  the  excessive  use  of 
intoxicating  liquors"  means  not  the  occasional 
excessive  use,  but  the  habitual  excessive  use. 
Mowry  v.  Home  Ins.  Co.,  1  Big.  Life  and 
Ace.  Ins.  Co.  Cases,  698. 

A  court  being  called  upon  to  define  in  an 
insurance  case,  what  was  meant  by  saying 
that  *'  a  man  had  always  been  sober  and  tem- 
perate," very  wisely  concluded  that  such  a 
thing  could  not  be  said  of  one  who  although 
usually  sober  and  temperate  in  his  habits  yet 
occasionally  indulges  in  drunken  debauches 
which  sometimes  end  in  delirium  tremens. 
Mutual  Benefit  Life  Ins.  Co.  v.  Hotterhoff,  2 
Cin.  Sup.  Ct. 

To  say  that  a  man  is  ''  in  temperate"  does 
not  necessarily  imply  that  he  is  in  the  habit 
of  getting  drunk.  Mullinex  v.  People,  76  III., 
211.  We  fancy,  however,  the  courts  would 
not  hold  the  converse  of  this. 

A  *•  saloon-keeper  "  is  one  who  retails  «e- 
gars,  liquors,  et  hoc  genus  omne.  Cahill  v. 
Campbell,  105  Mass.,  60. 

In  England,  one  who  on  Sunday  walked  to 
a  spa  two  and  a  half  miles  away  from  his 
home  for  the  purpose  of  drinking  the  mineral 


water  for  the  benefit  of  his  health,  and  then 
took  some  ale  at  an  hotel  (to  keep  the  water 
do¥m,  we  suppose),  was  held  by  the  court  of 
common  pleas  to  be  a  *'  traveller."  Pepler  v. 
Richardson,  L.  R.,  4  C.  P.,  168. 

England  is  a  small  country ;  one  can  not 
travel  far  in  any  direction  there  without  get- 
tihg  his  feet  damp,  like  Canute  and  his  friends. 
We  presume  this  is  why  what  would  here  be 
called  "  taking  a  stroll "  is  there  dignified  by 
the  name  of  "  travelling." 

In  considering  the  question  of  selling  liquor 
to  a  '*  minor,"  the  court  held  that  the  fact 
that  a  youth  wore  a  beard  and  said  that  he 
was  twenty-one  was  no  proof  that  he  was  an 
adult.    Getty  v.  State,  41  Ind.,  162. 

The  bench  doubtless  believed  that  although 
every  Am^can  boy  may  become  President, 
still  every  one  is  not  a  George  Washington ; 
but  that,  as  Mark  Twain  says,  **  Some  Amer- 
icans will  lie."  As  to  beards,  nature  occa- 
sionally '*  bursts  out  with  a  chin4uft "  before 
her  turn,  or  where  she  should  not. 

Now  as  to  "  place."  Judges  do  not  exactly 
k  now — at  least  when  on  the  bench — what  a 
**  saloon  "  is.  They  say  that  it  does  not  neces- 
sarily import  a  place  to  sell  liquors ;  that  it 
may  mean  a  place  for  the  sale  of  general  re- 
freshments ;  Kelson  v.  Mayor  of  Ann  Arbor, 
26  Mich.,  S25 ;  or  that  it  may  mean  a  room 
for  the  reception  of  company,  oc  for  an  exhibi- 
tion of  works  of  art,  etc.  State  v.  Mansker, 
S6  Tex.,  S64,  This  latter  idea  shows  how 
high-toned  Texan  Judges  are,  and  that  they 
have  travelled  in  foreign  parts.  Neither  an 
inclosed  park  of  four  acres  in  extent,  nor  an 
uninclosed  and  uncovered  platform,  erected 
for  the  votaries  of  the  terpsichorean  art  and 
where  lager  beer  is  sold,  can  rightly  be  con- 
sidered a  **  saloon,"  or  a  "  house,"  or  '•  build- 
ing," within  the  meaning  of  the  Connecticut 
statute  forbidding  Sunday  selling  of  intoxi- 
cating liquors,  etc.  State  v.  Barr,  39  Conn., 
41. 

We  opine  that  the  Texan  court  would  have 
held  both  this  park  and  platform  a  "  saloon," 
as  there  would  certainly  be  *•  room  for  the  re- 
ception of  company,"  and  if  the  dancing  was 
good  and  the  dresses  of  any  worth  these 
would  be  an  exhibition  of  works  of  art 

A  "cellar"  may  be  referred  to  as  *'the 
above-mentioned  house."  Com.  v.  Intoxica- 
ting Liquors,  105  Mass.,  181.  In  England  it 
was  held  that  a  covenant  not  to  use  a  house 
as  a  **  beer  house  *'  was  not  broken  by  the 
sale  under  a  license  of  beer  by  retail  to  be 
consumed  off  the  premises.  L.  &  N.  W. 
Railway  v.  Garnett,  L.  R.,  9  Ex.,  26.  One 
Schofield  had  a  license  to  sell  beer  '*  not  to 
be  drunk  on  the  premises,"  the  bar  teiider 
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handed  a  mug  of  beer  through  an  1)pen  win- 
dow in  Schofield's  house  to  a  thirsty  soul,  who 
paid  for  it  and  immediately  drank  it  standing 
on  the  Queen's  highway,  but  as  close  as  pos- 
sible to  the  window ;  the  Court  of  Queen's 
Bench  considered  that  this  was  not  a  case  of 
selling  beer  "  to  be  consumed  on  the  premises." 
Deal  V.  Schofteld,  L.  R.,  3  Q.  B.,  8. 

As  to  the  *' thing"  itself.  The  phrase 
"  spirituous  liquors "  does  not  include  "  fer- 
mented liquors."  State  v.  Adams,  51  N.  H., 
568. 

Cider  is  not  a  "  vinous  liquor."  Feldman 
V.  Morrison,  1  111.  App.,  469.  This  seems 
reasonable  enough  in  view  of  the  decision 
that  "vinous  liquors"  mean  liquors  made 
from  the  juice  of  the  grape.  Alder  v.  State, 
55  Ala.,  16. 

A  '*dram"  in  common  parlance,  in  Texas, 
means  something  that  has  alcohol  in  it — some- 
thing that  can  intoxicate ;  at  least,  so  say  the 
Judges.    Lacey  u.  State,  32  Tex.,  227. 

Some  years  ago  in  Indiana  they  were  very 
virtuous,  and  the  court  decided  that  the  mere 
opinion  of  a  witness  that  common  '*  brewer's 
beer  "  was  intoxicating  was  not  sufficient  to 
prove  that  it  was  so,  unless  the  testimony  of 
the  witness,  was  founded  on  a  personal 
knowledge  of  its  effects,  or  of  its  ingredients 
or  mode  of  manufacture ;  and  the  court  could . 
not  take  judicial  notice  that  it  was  intoxica- 
ting.   Glaso  V.  State,  43  Ind.,  483. 

But  alas  for  the  good  old  days  and  the 
childlike  innocence  of  judges  and  jurymen ! 
Now  both  courts  and  juries  in  that  State  will 
take  notice  of  the  fact  that  "  whisky  "  is  an 
intoxicating  drink  without  any  proof.  Eagen 
V.  State,  53  Ind.,  162. 

In  Massachusetts  a  jury  was  held  warranted 
in  finding  **  ale  "  to  be  intoxicating,  merely 
on  the  testimony  of  a  witness  who  saw  and 
smelled,  but  did  not  taste  it.  Haines  v.  Han- 
rahan,  105  Mass.,  480.  Perhaps  these  twelve 
men,  good  and  true,  had  had  a  view  them- 
selves. 

In  Maine  one  may  be  indicted  and  convicted 
for  selling  for  tippling  purposes  '*  cider  and 
wine,"  although  made  from  fruit  grown  in  the 
State,  if  the  jury  find  that  they  are  intoxica- 
ting.   State  V.  Page,  66  Me.,  418. 

How  much  and  how  long  would  it  take  the 
jury  to  find  this  out  ?  Would  they  be  allowed 
to  take  specimens  with  them  into  their  with- 
drawing-room,  as  they  do  documents,  to  ex- 
amine ?  Or  would  the  judge  look  upon  cider 
and  native  wine  as  Mr.  Justice  Creswell  did 
upon  water  ?  A  counsel  once  objected  to  a 
jury  having  water  while  considering  their  ver- 
dict.     "Why    not,    Mr.   ,  why  not?" 

queried  the  judge,  "  water  is  neither  '  meat ' 


nor  ^fire,'  and  no  sane  man  can  say  it  is 
*  drink ;'  let  the  jury  have  as  much  as  they 
want." 

The  "Sabbath  night"  includes  as  well  the 
time  between  midnight  on  Saturday  and  day- 
light on  Sunday,  as  the  time  between  dark  on 
Sunday  and  midnight.  Kroer  v.  People,  78 
111.,  294. 

In  England  "habitual drunkenness"  is  not 
cruelty  in  the  eye  of  the  law  (N.  B. — ^"Tis 
strange  that  justice  should  be  blind  and  law 
a  Polyphemus),  so  to  entitle  a  wife  to  divorce. 
L.  R.,  1  P.  &  M.,  46. 

As  to  the  mode  of  selling,  Richards,  C.  J., 
thought  that  selling  a  "  bottle  of  brandy  "  for 
$1.25  was  selling  by  retail  (Reg.  v.  Durham, 
35  U.  C.  R.,  508) ;  and  in  another  case  Hag- 
gerty,  C.  J.,  said  that  he  would  assume  that 
a  sale  of  a  "  bottle  of  gin  "  at  nlxty  cents  was 
a  sale  by  retail.  Reg.  v.  Stracham,  20  C.  P., 
184.  While  in  Illinois  the  court  held  that 
proof  that  intoxicating  liquors  were  retailed 
"  by  the  drink  "  warranted  a  finding  that  the 
sale  was  in  "  no  larger  quantity  than  a  quart" 
(as  restricted  in  the  III.  Rev.  Stat.,  1845). 
Lappington  v.  Carter,  67  111.,  482.  See,  also. 
United  States  v.  Jackson,  1  Hugh,  531.  The 
judges  of  this  court  clearly  never  heard  of  the 
Duke  of  Tenterbelly,  Bishop  Hall  tells  us 
that  this  famous  nobleman,  when  returning 
thanks  for  his  election,  took  up  his  large  gob- 
let of  twelve  quarts,  exclaiming  should  he  be 
false  to  their  laws,  "  Let  never  this  goodly 
formed  goblet  of  wine  go  jovially  through  me," 
and  then,  says  the  historian,  "  he  set  it  to  his 
mouth,  stole  it  oflT  every  drop,  save  a  little  re- 
mainder, which  he  was  by  custom  to  set  upon 
his  thumb's  nail  and  lick  it  off,  as  he  did." 

Now  that  we  have  finished  we  fear  that  the 
foregoing  will  not  prove  as  satisfying  as  the 
descriptions  of  Hawthorne's  old  Inspector, 
and  that  not  only  the  reader  and  the  writer, 
but  also  the  thing  written  is  "  dry." 

R.  V.  Rogers,  Jr. 

Albany  Law  Journal, 


Had  heard  of  it. — A  short  time  since  this 
community  was  shocked  by  the  sudden  death 

of  the  eminent  Judge  D .    The  loss  was 

deeply  felt  by  members  of  the  bar  and  citizens 
generally.    One  of  our  most  promisi  ng  young 

legal  lights,  Mr.  W ,  was  condoling  with 

another  member  of  the  bar,  Mr.  B ,  la- 
menting the  loss  of  the  distinguished  jurist, 
and  remarked  in  conversation  that  he  had  a 
long  brief  prepared  to  present  the  Judge  up- 
on the  day  of  his  sudden  demise.  He  was 
somewhat  surprised  when  his  friend  innocently 

suggested  that  "  no  doubt  Judge  D ^had 

heard  of  it." 
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First  Comptroller's  Office, 
Washington,  D.  C.  Aug,  2, 1880. 
Hon.  John  D.  Defrees, 

Public  Printer,  Washington,  D,  C. 

Sir  :  I  have  the  honor  to  acknowledge  the 
receipt  of  letters  of  the  28th  and  Slst  ult. 
from  ^John  Larcombe,  disbursing  clerk  for 
the  Public  Printer  in  his  absence,  calling  my 
attention  to  the  joint  resolution  of  April  16, 
1880,  providing  for  payment  of  wages  to  em- 
ployees in  the  Grovernment  Printing  Office  for 
legal  holidays,  and  inquiring  if  the  employees 
of  the.  Government  Printing  Office  may  be 
paid  wages  for  the  5th  of  July  as  a  holiday,  the 
fourth  having  fallen  on  Sunday,  and  the  office 
having  been  closed  on  the  fifth,  as  a  holiday. 

The  joint  resolution  provides :  **  That  the 
employees  of  the  Government  Printing  Office 
shall  be  allowed  the  following  legal  holidays 
with  pay,  to  wit:  the  first  day  of  January, 
the  twenty-second  day  of  February,  the  fourth 
day  of  July,  the  twenty-fifth  day  of  December, 
and  such  day  as  may  be  designated  by  the 
President  of  the  United  States  as  a  day  of 
public  fast  or  thanksgiving :  Provided,  That 
the  said  employees  shall  be  paid  for  these 
holidays  op ly  when  the  employeesof  the  other 
government  departments  shall  be  so  paid; 
and  provided  further,  That. nothing  herein 
contained  shall  authorize  any  additional  pay- 
ment to  such  employees  as  receive  annual 
salaries."  Your  inquiry  relates  to  pay  for  the 
5th  of  July. 

If  we  adhere  to  the  strict  letter  of  the  reso- 
lution and  apply  it  to  the  subject  of  your  in- 
quiries, it  only  declares  the  4th  day  of  July 
a  legal  holiday,  and  provides  6iat  certain  em- 
^ployees  of  the  Government  Printing  Office 
shall  be  paid  for  this  holiday  when  the  (like) 
employees  of  other  government  departments 
shall  be  so  paid.  The  employees  of  other  de- 
partments were  not  so  paid  for  that  day.  The 
resolution  does  not  in  terms  provide  that  in 
case  the  4th  day  of  July  shall  fall  on  Sunday 
that  another  day.  may  be  substituted  instead. 

But  there  is  a  maxim  applicable  to  the  con- 
struction of  statutes,  qui  hoeret  in  littera,  haeret 
in  cortice.  The  mere  letter  must  yield  to  the 
intention  of  the  law-making  power. 

Sedgwick  says  "  that  in  construing  a  statute 
the  Judges  have  a  right  to  decide  in  some 
cases  even  in  direct  contravention  of  its  lan- 
guage," in  order  to  give  effect  to  the  intention. 
Sedgwick  on  Stat.  254,  (2d  ed.)  1  Ohio  R., 
480 ;  10  Ohio,  515  ;  15  Ohio,  S41 ;  1  Ohio,  St., 
54S ;  S  Ohio  Stat.,  85 ;  80  Vt.,  746 ;  10  N.  Y., 
874;  5  Dutch.,  96;  11  C,  B.  N.  S.,  244;  10 
Minn.,  107 ;  8  Laws,  898. 


In  Brown  v.  Somerville.  8  Md.,  444,  the 
Supreme  Court  of  that  State  says :  "  The 
words  of  an  act  may  be  disregarded  when 
that  is  necessary  to  arrive  at  the  intention  of 
the  law-makers." 

Construction  can  be  carried  to  this  extent 
only  when  there  is  real  ambiguity  and  doubt, 
4  Dal.,  80. 

Statutes  like  that  under  consideration, 
which  are  designed  to  secure  equality  in 
privileges  and  exemptions  among  classes  of 
government  employees,  and  especially  for 
those  engaged  in  productive  labor,  are  en- 
titled to  a  liberal  construction  and  to  what 
is  called  the  equity  of  the  statute  in  their 
favor,  4  Dutch.,  528 ;  Story  Eq.,  754. 

In  the  construction  of  statutes  it  is  per- 
mitted to  look  outside  of  the  statute,  to  learn 
the  previous  state  of  the  law,  and  the  mis- 
chiefs which  the  statute  was  passed  to  obviate. 
Sedgwick,  202. 

And  where  a  statute  is  applicable  only  to  a 
particular  place,  doubtful  words  may  be  con- 
strued with  reference  to  the  usage  of  that 
place.  Love  v.  Hinckley,  1  Abb.,  Admr.  R., 
436  ;  Bailey  v.  Rolfe,  16  N.  H.,  247  ;  Sedg.,  216. 

There  had  been  a  usage  in  the  Government 
Printing  Office  for  many  years,  by  which  hol- 
idays were  observed  and  the  employees  paid 
as  if  they  had  rendered  service.  And  if  a 
holiday  fell  on  Sunday,  the  next  day  was  ob- 
served and  employees  paid  therefor.  Thus, 
the  4th  of  July  was  on  Sunday  in  1869 
and  1875,  and  the  1st  of  January  was  on  Sun- 
day in  1865,  1871,  and  1876,  but  in  each  case 
the  next  day  was  observed  and  paid  for.  This 
usage  was  subsequently  discontinued. 

The  other  departments  of  the  government 
for  many  years  observed  and  continue  to  ob- 
serve the  usage  which  had  prevailed  in  the 
Government  Printing  Office.  The  discontina- 
ance  of  the  usage  in  the  Government  Printing 
Office  left  the  employees  therein  less  ftivored 
than  those  of  other  departments.  The  object 
of  the  statute  was  to  place  all  on  the  same 
footing,  and  give  like  advantages  to  all  ren- 
dering service  in  like  manner.  The  evident 
design  was  that  no  distinction  should  be  made 
on  account  of  the  place  of  service.  Without 
this  construction,  the  equity  of  the  resolution 
in  some  measure  fails. 

The  employees  in  the  Grovernment  Printing 
Office,  who  do  not  receive  annual  salaries,  or 
salaries  fixed  upon  the  basis  of  an  annual 
salary,  are,  therefore,  entitled  to  pay  for  the. 
holiday  observed  as  for  the  4th  day  of  July, 
in  the  same  manner  as  employees  similarly 
situated  in  other  departments. 

I  have  the  honor  to  be,  respectfully, 
Wm,  Lawrence^  First  ComptroUer. 
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Order  No.  34. 

Washington,  Augu8t^20,  1880. 

Whereas,  the  reduced  rate  of  postage  es- 
tablished **  for  printed  matter  of  every  kind 
by  Article  V  of  the  Universal  Postal  Union 
Convention,  concluded  at  Paris  on  the  7th  of 
June,  1878,  is  lower  than  the  special  rate 
charged  on  newspapers  under  the  exceptional 
provision  therefor,  originally  made  by  Article 
XXrV  of  the  detailed  regulations  for  the  ex- 
ecution of  the  treaty  of  Berne,  and  re-adopted 
as  Article  XXVI  of  the  detailed  regulations 
for  carrying  into  effect  the  Convention  of 
Paris,  the  object  of  which  was  to  grant  to 
newspapers  posted  in  the  United  States  and 
addressed  to  Countries  or  Colonies  of  the 
Postal  Union,  the  advantage  of  a  cheaper 
rate  of  postage  than  that  established  for 
printed  matter  in  general  by  the  Treaty  of 
Berne. 

And,  whereas,  it  accords  with  the  general 
policy  of  this  Department,  as  well  as  with 
the  spirit  of  the  Universal  Postal  Union  Con- 
vention, that  the  postage  on  newspapers 
should  be  as  low,  at  least,  as  on  other  kinds 
of  printed  matter. 

It  %$  hereby  ordered,  that  on  and  after  the 
first  of  October,  1880,  the  postage  chaise  on 
.newspapers  addressed  to  Countries  or  Col- 
onies of  the  Universal  Postal  Union  shall  be 
the  same  as  on  #  printed  matter  generally  for 
the  same  destinations,  under  the  provisions  of 
the  Convention  of  Paris,  viz.,  1  cent  for  each 
weight  of  two  ounces  or  fraction  of  two  ounces. 
D.  M.  Key,  Postmaster  General, 


Wki  mvh  pM  (Sfire. 


Trade-Harks. 

Straiton  and  Storm. 

Application  of   Straiton  and    Storm  filed 
August  20,  1879. 

Applicants  in  this  case  seek  to  register  as 
a  trade-mark  for  cigars  **  a  waved  band  or  rib- 
bon of  rectilinear  form  longer  than  it  is  wide, 
which  is  fastened  to  the  two  ends  of  a  cigar 
box  and  so  placed  with  reference  to  the  cigars 
within  the  box  as  to  be  below  some  of  said 
cigars  and  above  the  remaining  cigars."  The 
examiner  denies  the  registration  for  the  reason, 
as  he  states  in  answer  to  applicants*  appeal, 
that ''  the  matter  sought  to  be  registered  does 
not  amount  to  an  arbitrary  symlK>l,  the  band  ^ 


or  label  serving  the  office  of  a  mere  label, 
which  besides  the  descriptive  matter  contained 
thereon  may  also  contain  matter  indicative  of 
origin  and  ownership  and  thus  serve  as  the 
vehicle  of  a  lawful  trade-mark.  A  contrivance, 
design,  device,  name,  symbol,  or  other  thing 
to  be  a  lawful  trade-mark  must  be  of  such  a 
character  that  its  employment  in  connection 
with  a  particular  commodity  will  indicate  the 
origin  and  ownership  of  that  commodity."  In 
support  of  his  position  he  has  cited  the  follow- 
ing cases:  Ex  parte  Gordon,  12  O.  G.,  617; 
Harrington  v.  Libbev,  lb.,  188  ;  and  Ex  parte 
Kane  and  Co.,  9  O.  G.,  105. 

I  fail  to  see  the  pertinemjy  of  these  ref- 
erences to  the  present  case.  In  the  case  of 
Gordon  the  alleged  trade-mark  consisted  of  a 
narrow  strip  of  leaf  tobacco  placed  as  a  wrap- 
per around  the  mouth  piece  of  a  cigarette. 
The  Acting  Commissioner  refused  the  regis- 
tration upon  the  ground  that  the  prime  office 
of  this  wrapper  was  a  osefnl  one,  and  its 
function  as  a  trade- mark  was  but  merely  in- 
cidental. I  shall  have  occasion,  however,  to 
revert  to  this  decision.  In  the  case  of  Har- 
rington V.  Libbey,  the  court  merely  decided 
that  the  complainant  could  not  enjoy  the  ex- 
clusive right  to  a  decorative  tin  pail  as  a  col- 
lar receptacle,  although  he  had  used  the  same 
and  had  registered  it  as  a  trade-mark.  The 
commissioner  in  Ex  parte  Kane  and  Co.  de- 
nied registration  of  an  allee^ed  trade-mark  con- 
sisting of  "  galvanized  iron  hoops  placed  upon 
liquor  barrels  of  dark  color"  upon  the  ground 
that  their  use  was  not  in  the  particular  in- 
stance an  original  appropriation,  as  such  hoops 
had  long  been  used  on  other  barrels,  and  if 
new  as  applied  to  whisky  barrels  were  not 
sufficiently  distinguishable  from  the  same 
mark  on  other  barrels  to  indicate  ownership. 
It  is  not  pretended  that  the  device  employed 
by  applicant  in  this  case  has  any  mechanical 
function  whatever,  nor  is  it  an  old  form  of  re- 
ceptacle applied  to  a  particular  use.  Indeed, 
no  references  whatever  are  given  to  show  that 
strips  or  ribbons  have  been  attached  to  boxes 
of  any  description  in  a  manner  resembling  this. 
It  is  simply  a  waved  band  or  ribbon  of  rec- 
tilinear form  of  greater  length  than  width  ar- 
ranged in  connection  with  the  box  and  con- 
tained cigars  in  a  certain  way. 

There  have  been  numerous  definitions  of  a 
trade-mark,  the  difficulty  seeming  to  be  to 
find  one  sufficiently  comprehensive  to  em- 
brace the  many  means  which  a  manufacturer 
may  employ  to  distinguish  his  wares.  The 
acting  commissioner  in  the  Gordon  case,  be- 
fore referred  to,  says  **  thus,  a  box,  barrel,  or 
wrapper  containing  merchandise,  whatever  its 
form,  cannot,  per  se,  be  a  trade-mark,  but  a 
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name,  symbo],  figure,  letter,  form  or  device 
cat,  stamped,  cast,  impressed  or  engraved 
thereto  or  in  some  other  manner  attached 
thereon  or  connected  with  the  article  itself 
may  be  a  proper  trade-mark."  This  state- 
ment is  folly  sustained  by  the  case  of  Moor- 
man V.  Uoge,  2  Sawyer,  78,  to  which  reference 
is  there  made.  Surely  under  so  broad  a  defi- 
nition applicants'  mark  must  find  some  place. 
It  is  a  "  device "  **  attached  to  the  box  and 
connected  with  the  article  itself*'  for  the  pur- 
pose of  indicating  the  origin  of  the  goods. 
Will  it  serve  this  purpose  ?  An  inspection 
of  the  illustration  at  such  a  distance  that  the 
printed  matter  contained  on  the  band  cannot 
be  read,  shows  at  a  glance  that  applicants 
have  attached  to  their  wares  a  device  by  which 
it  can  be  readily  distinguished  from  the  wares 
of  another.  This  is  the  purpose  of  a  trade- 
mark, and  this  purpose  applicants  have,  in 
my  judgment,  accomplished  by  a  means  which 
is  clearly  comprehended  under  all  the  author- 
itative definitions  of  a  lawful  trade-mark.  In 
the  case  of  Gordon  the  following  language 
occurs,  which,  although  but  a  dictum,  is  here 
in  point :  "  Perhaps  this  objection  (the  use- 
ful functions  of  the  mouth  piece  of  the  cig- 
arette) would  not  lie,  if,  as  in  the  case  cited 
by  applicants,  that  of  Mommer,  for  which  a 
trade-mark  was  granted  for  a  silk  band  around 
a  champagne  bottle,  a  silk  band  was  attached 
to  the  cigarette  or  a  colored  piece  of  paper  or 
similar  device  connected  therewith.  For  in 
such  instance  the  device  would  answer  no 
other  purpose  than  that  of  a  trade-mark — 
perform  no  mechanical  function."  This  lan- 
guage would  seem  to  recognize  the  propriety 
of  granting  r^istration  for  such  marks  as  ap- 
plicants'. 

The  mere  fact  that  applicants'  strip  can 
be  made  the  vehicle  of  other  matter  which 
may  constitute  a  trade-mark  does  not  detract 
from  the  efficiency  of  the  strip  itself  as  a 
means  or  device  for  distinguishing  the  wares 
upon  which  it  is  placed.  The  same  objection 
might  be  urged  to  a  figure  in  the  form  of  a 
star  or  crescent,  or  other  fanciful  shape,  for 
upon  such,  as  upon  applicants'  strip,  a  trade- 
mark might  be  stamped,  and  yet  these  fanci- 
ful figures  without  any  matter  marked  there- 
on would  certainly  be  understood  as  dis- 
tinguishing marks  in  the  trade  as  trade-marks. 
The  Office  has  repeatedly  allowed  the  regis- 
tration of  strips,  either  of  peculiar  shape  or 
attached  in  some  distinctive  manner  to  various 
articles,  as  appears  by  the  numerous  cases  to 
which  my  attention  has  been  drawn. 

The  decision  of  the  Examiner  is  reversed. 
Edgar  M.  Marble, 
CommisaUmer  of  Patents. 


land  g(iprtnuint 


Furnishccl  by  D.  K.  SlOKBliS. 


Buvwmj  of  HlalBur  €l»lnu. 

1.  A  claimant,  havinf^  a  minin^c  claim  which  has 
been  located  and  recorded  according  to  l.-iw,  has 
tlie  ri^lit  to  have  it  surveyed  and  platted  hi  ac- 
cordance wHh  the  locatioi.by  or  under  ihc  direc- 
tion of  tlio  Surveyor  General. 

2.  'I'he  procunn^  of  an  official  survey  c»f  i\  mining 
claim  is  an  ex  parte  proceeding,  In  wliich  tlie 
claimant  alone  is  interested,  and  no  one  except 
tlie  claimant  can  liave  the  rl^ht  to  apiHal  from 
the  approval  or  disapproval  of  the  survey. 

Department  of  the  Interior, 
Washington,  August  2,  1880. 

Sir  :  I  am  in  receipt  of  your  letter  of  the 
24th  June,  accompanied  with  the  papers  in  the 
matter  ofthe  protest  ofM.Shaughnessy  against 
approval  by  the  surveyor  general  of  Utah 
Territory  of  the  surveys  of  the  following 
mining  claims,  to  wit :  The  Orient,  The  Occi- 
dent, Union  Tunnel  No.  1,  and  Union  Tunnel 
No.  2,  situate  in  Uintah  Mining  District,  in 
said  Territory.  The  claims  purport  to  have 
been  located  in  pursuance  of  section  2323  of 
the  Revised  Statutes,  notices  of  the  location 
of  which  were  regularly  recorded.  The  sur- 
veys above  mentioned  are  of  those  locations. 
There  is  no  charge  of  misconduct  against  the 
deputy  who  executed  the  surveys,  nor  is  the 
correctness  of  his  work  in  any  way  questioned. 
The  protest  is  based  upon  the  alleged  fact 
that  the  surveys  embrace  th?  surface  ground 
of  other  claims  of  prior  location,  founded 
upon  discoveries  made  from  the  surface, 
which  claims  have  already  been  surveyed, 
and  for  which,  it  is  alleged,  applications  for 
patents  are  pending. 

Upon  the  filing  of  the  protest  in  his  office, 
the  surveyor  general  forwarded  the  same  to 
your  office,  together  with  the  field  notes  and 
plats  of  the  surveys,  and  copies  of  the  said 
notices  of  location,  and  asked  to  be  instructed 
in  the  premises.  Finding  the  facts  to  be  as 
above  stated,  and  that  the  locations  were  cor- 
rectly surveyed,  your  office,  under  date  of 
June  11,  1880,  instructed  the  surveyor  gen- 
eral to  approve  the  said  surveys ;  whereupon, 
the  protestant,  under  date  of  the  21st  June, 
applied  by  telegram  to  have  the  surveyor  gener- 
al instructed  to  withhold  his  approval,  and  to 
be  allowed  thirty  days  within  which  to  appeal 
from  your  instructions.  You  report  the  whole 
matter  to  this  Department,  and  recommend, 
in  effect,  that  the  application  be  denied.  I 
fully  agree  with  your  recommendation.  In 
the  first  place,  a  claimant  having  a  mming 
claim  which  has  been  located  and  recorded 
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according  to  law,  has  the  right  to  have  it  ac- 
curately surveyed  and  platted,  in  accordance 
with  the  location,  by  or  under  the  direction  of 
the  surveyor  general ;  and,  in  order  that  he 
may  use  such  survey  and  plat  in  the  proper 
prosecution  of  any  right  which  he  may  have 
or  allege  to  patent  for   such  claim  from  the 
United  States,  he  is  entitled  to  the  surveyor 
general's   approval  of  the   survey,   and   his 
usual  certificate   showing  that  the  same  was 
made  in  accordance  with  the  law  and  instruc- 
tions, and  that  the  plat  is  correct ;  provided 
always,  that  the  claimant  pays  the  expenses 
of  the  survey,   (Revised  Statutes,  sections 
2826.   2326   and   2384) ;  and   no  one,  in  my 
opinion,  has  the  right  to  be  heard  before  the 
surveyor  general,  your  office  or  this  Depart- 
ment, by  protest  or  otherwise  in  opposition  to 
the  making  or  the  approving  of  such  survey, 
or  the  granting  of  such  certificate,  except  the 
party  entitled  to  the  survey.     The  procuring 
of  an  official  survey  of  a  mining  claim  is,  from 
its  very  nature,  an   ex  parte  proceeding,  in 
which  the  claimant  alone  is  interested.  It  preju- 
dices the  rights  of  no  one,  and  settles  or  de- 
cides nothing  as  regards  the  title    of  the 
claim.     When   such  a  survey  is  procured,  it 
may  be  used  as  evidence  by  the  claimant  in 
proceedings  for  patent.    If  there  be   a  pre* 
vious  application  for  a  ()atent  of  the  same 
lands,  such   survey  cannot  be  of  any  value 
until  such  prior  application  be   rejected,  be- 
cause such   application   would   withdraw  the 
lands  described  from  subsequent  application. 
If  such  prior  application  be  rejected  it  would, 
however,  be  of  ^alue  to  the  party  making  the 
claim.    It  is  the  kind  of  evidence  expressly 
provided  by  law  for  the  purpose  of  identify- 
ing a  claim  and   showing  its   exact  location 
and  boundaries;    and   it   is   a  fundamental 
legal  principle  that  a  party  may  produce  com- 
petent  evidence  in   support  of  an   asserted 
right.     But  such  a  survey  is  not  conclusive  evi; 
deuce  and  may  be  objected  to  by  an  adverse 
claimant,  and  overthrown  by  competent  testi- 
mony.   By  this  right  of  objection  all  adverse 
parties  <  in   interest  are   fully  protected,  and 
may  be  heard,  at  the  proper  time,  before  tri- 
bunals  having   jurisdiction   and   ample   au. 
thority  in  the  premises.     Until  introduced  in 
evidence  for  the  purposes   contemplated  by 
the   mining  statutes,  a  survey  of  a  mining 
claim  is  not  subject  to  objection   by  any  one 
but  the  applicant  therefor,  nor  until  then  is 
there  any  occasion   for  objection   or  protest 
save  by  the  party  for  whom  the  survey  is 
being  made.     A  miniitg  location,  or  record  of 
location,  might,  with   equal  propriety,  be  ob- 
jected to  or  protested  against  by  parties  not 
claiming  under  *it.    In  every  proceeding  for 


patent  under  the  mining  statutes,  not  only 
does  the  tribunal  before  which  the  matter  is 
pending  examine  into  and  pass  upon  the  cor- 
rectness and  leg^ity  of  the  survey,  but  it 
considers  and  decides  the  question  of  the 
legality  of  the  location  itself.  Your  office 
and  this  department  have  undoubted  authority 
to  make  and  enforce  all  proper  and  needful 
regulations  concerning  the  manner  of  making 
surveys  of  mining  claims,  and  exercise  gen- 
eral supervisory  powers  in  the  premises ;  and 
may  investigate  cases  of  misconduct  or  in- 
subordination on  the  part  of  deputy  surveyors 
and  surveyors  general,  and  enforce  the  pro- 
duction of  honest  and  accurate  surveys, 
And  I  think  the  enforcement  of  the  circular 
instructions  of  your  office  of  November  20, 
1873,  which  I  fully  approve,  will  secure  proper 
surveys  of  mines,  and  leave  no  cause  for 
complaint  by  any  one.  From  what  has  been 
said,  it  necesarily  follows  that  no  one,  except 
a  claimant  requesting  a  survey  of  a  mining 
claim,  has  the  right  of  appeal  from  a  pro- 
posed or  an  actual  approval  or  disapproval  of 
a  survey  of  such  claim,  or  to  appeal  from  any 
instructions  of  your  office  to  the  surveyor 
general  regarding  such  a  survey. 

The  papers  submitted  by  your  letter  are 
herewith  returned. 

Very  respectfully, 

A.  Bell,  Acting  Secretary. 
Tlie  Comm'r  of  the  General  Land  Office. 


**  Prisoner,  I  now  advise  you  that,  instead 
of  relying  upon  a  new  trial,  or  the  intervention 
of  friends,  or  the  interposition  of  the  Execn- 
tive^,  you  go  to  the  solitude  of  your  cell,  and 
take  and  read  that  holy  Book,  wherein  you 
will  learn  to  rely  upon  Him  who  said :  *•  Ck)me 
unto  me,  all  ye  that  are  heavy  laden,  and  I 
will — do  the  best  I  can  for  you."  His  honor, 
perceiving  a  smile  spreading  over  the  faces  of 
his  listeners,  remarked,  '*or  words  to  that 
effect." 

A  POMPOUS  LAWYER  Said  to  the  keeper  of 
an  apple-stand :  "  You^business  cares  seem  to 
be  too  much  for  you.  You  should  go  into 
something  which  is  not  so  trying  to  the 
brain."  **0h,  'tain't  business,"  replied  the 
apple-seller ;  "  it's  lyin'  awake  nights,  tryin' 
to  decide  whethfer  to  leave  my  fortune  to  an 
orphan  asylum  or  to  a  home  for  played-out 
old  lawyers,  as  is  killin'  me."  , 

A  NEWLY  appointed  Irish  court  crier  being 
ordered  to  clear  the  court  room,  yelled  out : 
**  Now,  thin,  all  ye  blackguards  that  isn't  law- 
yers must  lave  the  court." 
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OIBOVIT  COURT.— Br«w  mnttm  mt  l«aw. 

AuonsT  14, 1880. 

SSIAS.  William  Oabill  t.  Harriet  Dimond.  Repleyin. 
Plllli  attjt,  Hairner  k  Maddox. 

2SIM.  Cbarles  U.  Ross  k  Go.  t.  Owen  Leddy.  Acoonnt, 
•144.(0.    PIA  atty,  William  J.  Miller. 

12169.  Olirer  P.  Ohappall  y.  The  National  Fair  O  rounds 
Association.    Damages,  $16,000,    Plffs  atty,W.  Willoaghby. 

22166.  Josepli  P.  Oloubaok  ▼.  IMstriot  Oommisstoners. 
Mandamas.    Plffs  attys,  R.  Fendall  and  J.  D.  Goughlan. 

August  16, 1880. 

22167.  Joseph  D.  Kelly  ▼.  Jamet  W.  Jones.  Jadgment  of 
Justice  Thomas,  $62.17.    Plffs  atty.  R.  P.  Jackson. 

22168.  Oharies  Kennedy  r.  James  W.  Barker.  Notes. 
$1,287.04     PUTi  atty,  W.  Wheeler. 

22160.  Charles  H.  Knight  y  F.  F.  k  O.  O.  Barker.  Note, 
$260.    Plffs  atty,  F.  E.  Alexander. 

22100.  WelUerAEllisy.  J.  R.  Wilson.  Notes,  $146.  Plffs 
attys.  Harris  k  Pease. 

22101.  Windsor  k  Ford  y.  George  J.  Johnson  et  al.  Aco't. 
$218.05.    Plflliauy,!.  H.Ford.  ^ 

August  17, 1880. 

22162.  The  United  States  of  America,  to  the  use  of  Mary 
Stenzell  y.  H.  R.  Maryman  et  al.  Bond,  $6.000.  Plffs  atty, 
G.  A.  Elliot. 

22168.  Daniel  O'G.  Gallaghan  y.  Nikolas  Studer.  Note, 
$640.  Plfff  attys.  Wm. F.  Mattingly  and  D.  O'C.  Gallaghan. 

22164  I.  Loyejoy  k  Son.  y.  GhHrles  H.  Gole.  Foreign 
Judgment.    Plffs  atty,  A.  G.  Bradley 

22166.  Snyder  Bros.  y.  Frank  Keppell.  Account.  $826.10. 
Plffs  attys,  Oordon  k  Gordon. 

22166.  Acker  k  Go.  y.  R.  W.  Downmanetal.  Account, 
$8,460.17.    Plflh  atty,  L.  G.  Hine. 

29167.  Sons  and  Daughters  ;of  Liberty,  No.  1,  y.  George 
White  etaL    Damages,  $600. 

22168.  Gllnton  Parklngson  y.  The  Met.  Railway  Go.  Dam- 
ages, $10,000     Plffs  attys,  B.  F.  Butler  and  O.  D.  Bairett. 

22169.  J.  E.  Ergood  i^  Go.  v.  H.  Glay  Jones  k  Go.  Notes, 
$200  77.    Plffi  atty,  F.  T.  Browning 

August  18. 1880. 

22170.  WiUiam  Gait  k  Go.  t.  H.  Glay  .Tone*'  k  Go.  Note 
and  aeconnt.  $460  10.    Plffs  atty,  F.  T.  Browning 

22171.  S.  £.  MIddleton  y.  George  B  McGartee.  Notes, 
$2200.    Plffs  attys,  Kent  k  Neale. 

22172.  Gharles  T  Gorham  v  Alex  R.  Stephard,  Note, 
$10,.HI6.    Plffs  atty,  hklwards  k  Barnard. 

22178.  Marcellus  Gole  y.  Gharles  G.  Graham,  order,  $170 
Plffs  atty.,  V.  B.  Edwards. 

22174.  Edward  Stevens  ys.  Letitia  P.  Gake  Account  and 
rent.    Plffs  attys,  T.  Jessup  Miller  and  R.  B.  Lewis. 

August  19, 1880. 
221^6.  Jacob  Roth  y.  James  Fitspatrick.     Judgment  of 
Justice  Hall,  $77.    Plffs  atty.  H.-B.  Houlton. 

August  20,  1880, 

22176.  George  Williams  v.  Emma  M.Lansdale.  Gertlorarl. 
Def u  atty .  H.  B.  Moulton. 

22177.  William  H.  Butt  y  Metropolition  R.  R.  Oo.  Dam- 
ages. $6,000.    Plffs  attys,  Sm  Ith  A  Vail . 

22178.  Francis  Walker y.  William  N.Bement.  Repleyin. 
Plffs  atty,  J.  S.  Illankman. 


IH  RaVITY—BrcwSalta. 

^  August  14. 1880. 

7S97.  Joseph  A  Williamson  t.  G.  M.  Matthews  et  al.  To 
establish  priorities  of  creditors.     Gom.  sol..  John  Ridout. 

7896.  William  F.  Thy  son  v.  District  of  Columbia.  In- 
junction.   Com.  sols..  Cook  k  Cole. 

JS99.  Jennie  E.  Lee  y.  William  J.  Lee.  for  divorce.  Gom. 
sol.,  John  E.  Norrls. 

7400.  George  W.  Snouffer  et  al.'v.  Felix  Oreenapple  et  al. 
Gom.  sols.,D.  0*G.  Gallaghan  and  William  J.  Miller. 

August  17,1880. 

7401.  Whitehall  Smith  y.  Francis  Smith.  Fordiyorce. 
Gom.  sol.,  P.  J.  Donahue. 

7409.  John  Bligh  y.  David  L.  Morrison.  Injunction. 
Gom.  sol.,  John  £.  Norrls. 

August  18, 1880. 

7405.  Arthur  T.  Brown  et  al.  v. Trustees  of  Mt.  Zion  M.  E. 
Church  of  Georgetown.  D.  G.  To  restrain  sale.  Gom.  sols.. 
Smith  &  Fall. 

7404.  Christine  J.  Thlelecke  v.  Gharles  Ritterehafer.  Par- 
tition.   Gom.  sol.,  William  T.  Bailey. 

August  19, 1880. 

7406.  Elizabeth  A.  Houser  v,  Wm.  T.  Keenan.  To  vacate 
deed,  lot  11,  square  86.    l.'om.sols.Garrington  ftCarringlon. 

August  20, 1880. 
740$.  Patrick  Noonan  y.  Mary  Noonan.  For  divorce.    Gom. 
■ol.,  John  P.  O.  Neill. 


PROBATE  COVBT.— HisffB«r,  J. 

The  will  of  Mary  Gady  was  filed  for  probata;  order  of 
publication  issued. 

Adelaide  D.  Wallace  was  appointed  guardian  to  orphans 
of  John  D  and  Sarah  E.  Wallace :  bond.  $600. 

Eetate  of  Peter  McNamara;  rule  on  administratrix. 

The  will  of  James  H.  Gulick  was  filed  for  probate. 

Estate  of  John  B.  Hutchinson ;  petition  of  widow  for 
letters  of  administration  filed. 

The  will  of  John  M.  Belt  was  filed  for  probate. 

Estate  of  Emory  W.  Du  Bose ;  letters  were  laened  to 
Gharlee  H.  Armes :  bond,  $6,000. 

Estate  of  George  W.  Ghamberlen:  inventory  and  list  of 
debts  returned  by  administratrix ;  order  of  sale  lesned. 

Estate  of  Federtek  Behrens;  inventory  returned. 

Estate  of  William  Kreuter ;  inventory  retnmed. 

Estate  of  Frank  L.  Fairbrother;  inventory  returned. 


Legal  NoHcee. 


No.  7146.    Equity. 


IN  THE  SUPREME  GOURT  OF  THE  DISTRICT  OF 
Ck>lumbia, 
Abtuub  a.  BmvBT,  TBUSran ) 

Ada  Leonard  bt  al.         3 

It  is  this  20th  day  of  August,  A.D.1880,  by  the  oourt,  ordered 
that  the  sale  of  the  real  estate  described  in  these  proceed- 
ings to  Mrs.  Abbie  L.  (Bolton,  by  the  trustee  herein, 
be  ratified  and  confirmed,  unless  cause  to  the  contrary  be 
shown  on  or  before  the  21st  day  of  September  1880.  Provided, 
a  copy  of  this  order  be  published  in  the  Washington  Law 
Reporter  once  a  week  for  three  successive  weelEs  betore 
said  day. 

The  report  states  the  amount  of  said  sale  to  be  $1800, 
in  cash. 

By  the  Court.                A.  B.  HAGNER.  Asso.  Justice. 
_84-8 Test :  R.  J .  Mkioo.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

EqiHTY  GAU6X  No,  8.428. 
To  depositors  in  the  Washington  City  Savings  Bank* 
Notice  Is  hereby  given  that  alldepositors  who  .have  not 
drawn  either  of  the  last  three  dividends  made  by  the  Re- 
ceiver wlU  be  debarred  from  all  claim  whatsoever  unless 
their  claims  for  undrawn  dividends  be  presented  to  the  Re- 
ceiver on  or  before  October  16, 1880. 

W.  F.  MATTINGLY,  Receiver. 
S4-8t  W.  S.  COX,  Justice. 


CHANCERY  SALE  OF  VALUABLE  IMPROVED 
REAL  ESTATE,  SITUATED  ON  FOURTEENTH 
STREET  NORTHWEST,  BETWEEN  R  ANDSSTS. 

In  pursuance  of  a  decree  of  the  Supreme  Court  of  the 
District  of  Columbia,  passed  in  Equity  Cause  No.  6,868.  In 
which  George  Cobum  and  others  are  complainants,  and 
William  Henderson  and  another  are  defendants,  the  under- 
signed Trustee  will  offer  for  sale,  at  public  auction,  on 
TUESDAY,  the  7th  day  of  September,  A.  D.  1880,  at  6 
o'clock  p.  m..  in  front  of  the  premises,  lot  of  ground  num- 
bered seventy  nine  (79,)  in  the  recorded  subdivision  of 
square  numbered  two  hundred  and  seven  (907),  in  the  City 
of  Washington,  D.  C  ,  improved  bv  a  two-story  Brick  Build- 
ing, and  situated  in  a  rapid ly«  improving  portion  of  the 
city. 

The  property  will  be  sold  subject  to  a  deed  of  trust  thereon 
dated  December  1,1870  to  secure  the  payment  of  $1,400  to 
the  executors  of  Joshua  Pierce,  which  becomes  due  in  ten 
years  from  the  date  of  the  deed. 

Terms  of  sale,  as  prescribed  by  the  decree,  are  •  One-tliird 
of  the  purchase  money  in  cash,  and  the  balance  In  ^ual 
instalments  in  twelve  and  eighteen  months  from  the  day  of 
sale,  with  interest  at  six  per  cent  per  annum,  or  all  cash, 
at  the  option  of  the  purchaser.  No  deed  given  until  all  the 
purchase  money  is  paid  A  deposit  of  $100  will  be  required 
at  the  time  of  sale.  The  terms  of  sale  are  to  be  complied 
with  within  ten  days  after  the  day  of  sale. 

MARTIN  F.  MORRIS,  Trustee. 

Tbos.  J.  FiSHBR,  k  Go  ,  Auctioneers.  S4-8t 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  30th  day  of  July,  A.  D.  1880. 

JSRTLSBlf  YOKK  ) 

v.  (    No.  7882.     Equity  Doc.  20. 

GnohoB  STLyssTEB  York.  3         ^  • 

On  motion  of  the  plaintiff,  by  Mr.  Dameille,  her  solicitor, 
it  is  ordered  that  the  defendant,  George  Sylvester  York, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day  .'other- 
wise the  cause  will  be  proceeded  with  as  In  case  of  default. 
By  the  Court.  A.  B.  HAGNER.  Asso.  JoBtlce. 

True  copy.    Test:       81-S  R.  J.  Mxios  Clerk,  ete. 
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FTHE  SUPREME  OOUBT  OF  THE  DISTRICT  OF 
Oolambia,  holding  a  Special  Term  for  Orphan's  Ooort 
BatineM.    Ancast  90, 1880. 

In  the  matter  of  the  Will  of  Mary  Oady. 

Application  for  Letters  Testamentary  on  the  estate 
of  Mary  Oady,  of  the  District  of  Colombia,  has  this  day 
been  made  by  Ellen  DriscoU. 

All  persons  interested  are  herebv  notified  to  appear  in 
this  coort  on  Friday  the  17th  day  of  September  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letters  Testamentary  on 
the  estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  weelr 
for  three  weeks,  in  the  Washington  Law  Reporter,  pre- 
T  ions  to  the  said  day.  

Test:  S4-8  A.  WEBSTER.  Register  of  Wills. 


N 


onoE. 


Whereas,  Two  pieces  of  United  States  Revolutionary 
land-bounty  scrip  numbered  10,188  and  10.141,  reepectlyely. 
each  for  eighty  (80)  acres,  was  issued  by  the  Department  of 
the  Interior,  under  the  acU  of  Congress  of  May  30,  1880,  and 
July  18,  1888.  and  whereas,  said  scrip  has  been  lost  or  de- 
stroyed :  Notice  is  htrehy  giv€n  that  on  the  8th  day  of 
October,  1880,  application  will  be  nuule  to  the  Commissioner 
of  the  Qeneral  Land  Office,  at  the  City  of  Washington,  D. 
C,  in  pursuance  of  the  rules  and  regulations  of  his  office, 
for  the  issue  of  a  certified  copy  in  lien  of  said  lost  or  de- 
stroyed scrip. 

THOS.  C.  SHAPLEIGH, 
O.  E.  SI4TTEN. 

Crookston,  Minn.,  August  11, 1880.  84-6 


rN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
L    Columbia,  the  aoth  day  of  July,  1880. 


YiRGiifiA  B.  Wattois    ) 

T  >No.7878H. 

Petbr  H.  Watkiks  bt  al.  ) 


Eq.  Doc.  90. 


On  motion  of  the  plaintiff,  by  Cook  k  Cole,  her  solicitors* 
it  is  ordered  that  the  defendant,  Peter  H.  Watkins  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-clay  occurring  forty  days  after  this  day :  otherwise  tbe 
cause  will  be  proceeded  with  as  in  case  of  default. 

By  tbe  court.  A.  B.  HAGNER,  Asso*  Justice. 

True  copy.        81-8       Test:        R.  J.  Maios,  Clerk,  Ac. 

TRUSTEE'S  SALE  OF  HOUSE  AND  LOTS  ON  NORTH 
O  STREET.  BETWEEN  NORTH  CAPITOL  AND 
FIRST  STREET  EAST. 

Bt  Tirtne  of  a  deed  of  trust  dated  Norember  17th,  1878.  re- 
corded in  Liber  786,  folio  370;  of  the  land  records  of  the  Dis- 
trict of  Columbia,  and  by  yirtne  of  a  decree  of  the  Supreme 
Oeurt  of  the  District  of  Columbia  passed  the  8Sd  day  of  July, 
A.  D.  1880,  substituting  me  as  trustee  in  place  and  stead  of 
the  late  Johann  Rillian,  in  said  deed  of  trust,  I  will  sell  in 
front  of  the  premises,  on  THURSDAY,  August  96th,  1880.  at 
8  o'clock  p  m.,  the  real  estate  described  in  said  deed,  to  wit: 
lou  numbered  28,  80,  81  and  82,  of  Wm.  B.  Todd's  recorded 
subdiTlon  of  part  of  square  No.  069.  together  with  the  im- 
provements thereon,  consisting  ox  part  brick  and.  frame 
dwelling. 

Terms  of  sHle ;  According  to  the  condition  of  said  deed  of 
trust,  to  wit.  $1,000  cash,  with  accrued  interest  at  the 
rate  of  ten  per  cenium  per  annum  from  September  17ib. 
1878,  to  day  of  sale ;  also  cosu  of  sale;  balance  in  six  and 
twelve  months,  for  which  note  of  the  purchaser  bearing  in- 
t«*rest  from  day  of  sale,  secured  on  the  property,  will  be 
taken .  A  deposit  of  $100  to  be  paid  when  the  property  is  bid 
off.  All  oonveyiincing  at  the  expense  of  the  purchaser. 
'Terms  of  sale  to  be  complied  with  in  8  days  from  day  of  sale, 
else  the  irnstee  reserves  tbe  right  to  resell  at  the  purchaser's 
risk,  after  fire  days*  advertisement. 
S2-8.  A.  E.  L.  KEESE,  Trustee. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  24th  day  of  July,  1880. 
HbitrtC.  9iL8BBB.  Trust bb.  ) 

V.  \    No.  7,389.    Eq  Doc.,  20. 

Sabah  Garlaicd  yt  al.     ) 

On  motion  of  the  plaintlflHi,  by  Mr.  J.  J.  Darlington,  his 
solicitor,  it  is  ordered  that  the  defendants.  Jeremiah  B.  U. 
Smith  and  Catherine  M.  Brorowell,  cause  their  appearance 
to  be  entered  herein  on  or  before  tbe  first  role-day  occurring 
forty  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

A.  B.  HAGNER,  Jnstioe. 
True  copy.        Test :  80-8  R.  J.  Mkios,  Clerk. 


Legal  Notices* 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA. 
James  Simpson  bt  al.     ) 

T.  (No.  4800.    Equity. 

AXIOK  SfMPSOM  bt  al.       ) 

This  cause  came  on  this  day  to  be  heard  upon  the  pleadings, 
proofs  and  proceedings  in  the  cause,  and  upon  the  report  of 
the  trustees.  Mattingly  and  Willoughby,  appointed  to  make 
sale  of  tbe  property  mentioned  in  the  derece  appointing 
them,  this  day  filed,  and  having  been  argued  by  counsel, 
and  duly  conisdered.  it  is  ordered,  adjudged  and  decreed 
that  the  bid  of  Henry  K.  Simpson  mentioned  in  said  report 
and  filed  therevrith,  be  accepted  according  to  its  terms,  and 
the  report  of  said  trustees,  recommending  said  acceptance, 
be  and  the  same  is  hereby  confirmed,  unless  cause  to  the 
contrary  be  shown  on  or  before  the  first  Tuesday  of  Sep. 
tember  next ;  provided  a  copy  of  this  order  be  published  in 
the  **  EveTing  Star  "  and  the  ,*  Law  Reporter  "  once  a  week 
for  three  weeks  prior  to  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

Trne  copy.  SS-8  R.  J.  Mbiob,  Clerk,  Ac. 


[N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  tbe  8th  day  of  August  1880. 


Maooib  B.  Davis 

▼. 

Bbnjamin  S.  Davis. 


No.  7,886.    Eq.  Doc.  20. 


On  motion  of  the  plaintiff,!  by  Mr.  B  F.  Leighton.  her 
solicitor,  it  is  ordered  that  the  defendant,  cause  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  dav ;  otherwise  the  caase 
will  be  proceeded  with  as  in  case  of  default. 

By  the  Court.  A.  B.  HAGNER,  JastlAC. 

True  copy.  Test :    R.  J.  Mbios.  Clerk.  St-I 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  ~ 
Court  Business,  August  8, 1880. 


COLUMBIA,  holding  a  Special  Term  for  Oipl^Ails* 


In  the  case  of  Cora  King,  Administratrlz  of  Benjamlna 
Kiug,  deceased,  the  Administratrix  aforesaid  has.  with  the 
approval  of  the  Court,  appointed  Friday,  the  27th  day  of 
August,  A.  D.  1880,  at  11  o'clock  a.  m.  for  making  payment 
and  distribution  under  the  Court's  direction  and  con- 
trol: when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorized, with  tbeir  claims  against  the  estate  properlv 
vouched ;  otherwise  the  Admintotratrix  will  take  the  benefit 
of  the  law  against  them :  Provided,  a  copy  of  this  order  be 
publisheti  once  a  week  for  three  weeks  in  the  Washington 
Law  Reporter  previous  to  said  day. 

82-8  Test:         A.  WEBSTER,  Register  of  Wills. 

JamEs  G.  Paynb,  Solicitor. 


FTHE  SUPREME  COURT  OF  TBE  DISTRICT:  OF 
Columbia  holding  a  Special  Term  for  Orphans'  Court 
Business.    August  8, 1880. 

In  the  matter  of  the  estate  of  Catharine  T.  Bryant. 

Application  for  Letters  of  Administration  on  the  es- 
tate of  Catharine  T,  Bryant,  of  the  District  of  Columbia, 
has  this  day  been  made  by  £mlly  C.  Bryant. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  8d  dav  of  Septeml>er  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letters  of  Administra- 
tion on  the  estate  of  the  said  deceased  should  not  issue  as 
prayed.  Provided,  a  copy  of  this  order  be  published  once  a 
week,  for  three  weeks.  In  the  Washington  Law  Reporter, 
previous  to  the  said  day. 

Test:  A.  WEBSTER.  Register  of  Wills« 

Hah NA  A  Johnstoic ,  Solicitors.  t2-S 


1 N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
•!>  Columbia,  Special  Term.  Probate  Jurisdiction.  July, 
80.1880. 

In  the  matter  of  the  estate  of  Lucy  F.  Hellish. 

Application  for  Letters  of  Admtalauration  on  the  estate 
of  Lucy  F.  Mellish,  of  tbe  District  of  Columbia,  has  this 
day  been  made  by  Eunice  U.  Fitch,  next  friend  of  Uie  minor 
heirs  of  decedent. 

All  persons  interested  are  hereby  notified  to  appear  In 
this  court  on  Friday,  the  27th  day  of  August  uext,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letters  of  Administration 
on  ihe  estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week, 
for  three  weeks.  In  the  Washington  Law  Reporter,  previous 
to  the  said  day.  

.81-8  Test:  A.  WEBSTER,  Register  of  Wills. 
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mHIS  IS  TO  GIVE  NOTICE: 

JL  That  the  tabscriber,  of  WashlocUm  Oltj,  hath  obtained 
from  the  Snpreme  Ooait  of  the  District  of  Oolambia,  hold* 
ing  a  Special  Term  for  Orphans'  Ooort  business,  Letters 
of  Administratiun  on  the  Personal  Estate  of  Gkiorge  W. 
Ohamberlen,  late  of  the  District  of  Colambia,  deceased. 

All  persons  haTing  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voachers 
thereof,  to  the  subscriber,  at  or  before  the  18th  day  of  Aiig^nst 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Qiren  under  my  hand  this  13th  day  of  August,  1880. 

ISIDORA  E  .  OHAMBERLEIf .  Administratrix. 

J.  J.  WiLMABTH,  Attorney.  98-8 


rpUIS  IS  TO  GIVE  NOTICE, 

X  That  the  subscriber,  of  washinfton  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holdinc  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Charles 
£.  Bittenhonse,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havinff  claims  against  the  said  deceased  art 
hereby  warned  to  exhibit  thesame,  with  the  vouchers  there- 
of,  to  the  subscriber,  at  or  before  the  8th  dav  of  August 
next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 
.    GiTen  under  my  hand,  this  8th  day  of  August,  1880. 

83-8  SARAH  M.  RITTENHOUSE 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
CHRISTOrHBS  Truxbll  bt  al.  ) 

T.  \    No.  7387     In  Equity. 

HsintT  F.  TttvxsLL.  ) 

It  is,  this  18th  day  of  August,  A.  D.  1880.  ordered,  that  the 
sale  made  and  reported  by  wm.  J.  Miller,  trustee,  be 
ratified  and  confirmed,  unless  cause  to  the  contrary  thereof 
be  shown  on  or  before  the  18th  day  of  September,  A.  D. 
1880.  Provided  a  copy  of  this  order  be  inserted  in  the 
Washington  Law  Reporter,  once  In  each  of  three  sucoessive 
weeks. 
The  reported  sale  amounts  to  $820 

By  the  Court :  A.  B.  H AGNER,  Asso.  JusUce,  Ac. 

True  eopy.    Test :       88-8  R.  J.  Mbigs,  Clerk.  Ac. 


CHANCERY  SALE  OF  A  THREE-STORY  BRICK 
DWELLING,  ALSO  A  FRAME  HOUSE.  ON  EIGHTH 
STREET  EAST.  NEAR  G  STREET  SOUTH,  OP- 
POSITE MARINE  BARRICKs,  AT  AUCTION. 
By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  In  equity  cause  No.  6,894,  the 
undersigned  Trustee  therein  will  sell  at  public  auction,  In 
front  of  the  premises,  on  MONDAY,  8th  day  of  September. 
A.  D.  1880.  at  8  o'clock  p  m.,  all  that  certain  piece,  parcel  or 
lot  of  ground  lying  and  being  In  the  city  of  Washington,  in 
the  District  of  Columbia,  and  known  and  described  on  the 
ground  plat  or  plan  of  said  city  as  part  of  Lot  numbered 
twenty-one  in  square  numbered  nine  hundred  and  four  (904), 
beginning  at  the  line  dividing  lot  numbered  twenty-two, 
one  hundred  and  twenty  feet  from  the  corner  of  G  street 
and  8th  street  east,  running  thence  north  on  a  line  with 
sain  8th  street  forty  (40)  feet ;  thence  west  seventy  (70)  feet 
and  six  (6)  Inches ;  thence  south  eleven  (11)  feet ;  thence 
west  to  the  alley  as  laid  down  In  the  plan  of  said  square ; 
thence  south  bounded  by  said  alley  to  the  line  of  lot  num- 
bered twenty-two  (32) ;  thence  east  along  the  line  of  said 
lot  numbered  twenty-two  (33)  to  the  place  of  beginning, 
together  with  the  improveroents. 

Terms  as  prescribed  by  decree :  One-third  of  the  purchase 
money  in  cash,  and  the  residue  in  two  equal  instalments  at 
one  and  two  years,  notes  to  bear  Interest  and  to  be  secured 
bv  a  trust  on  property  sold.  If  termn  of  sale  are  not  com- 
plied with  in  ten  days  from  sale,  the  trustee  reserves  the 
right  to  resell  the  property  at  the  risk  And  cost  of  the  de- 
faulting purchaser,  after  giving  five  davs  notice  of  such 
resale  in  some  newspaper  published  In  Washington.  D.  C. 
Conveyancing,  Ac.  at  purchaser's  cost.  A  deposit  of  one 
hundred  dollars  will  be  required  at  time  of  sale. 

JOSEPH  F.  HODGSON.  Trustee. 
88-8  1108  I3th  street  northwest. 


IN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  80th  day  of  July,  1880. 

JoDN  Wbbstbe       ) 

y.  \    No.  7863.    £q.  Doc  30. 

Mabt  Wxbstbb.       ) 

on  motion  of  the  plaintiff,  by  (ihas.  A.  Elliot,  his  solicitor, 
it  is  ordered  that  the  defendant.  Sarah  Howard,  cause  her 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  oecurring  forty  days  after  this  dav:  otherwise  the 
cause  will  be  proceeded  with  as  In  case  of  default. 
By  the  court.  A.  B.  HAGNEB,  Asso.  Justice. 

Dest :  B.  J.  Mbios,  Clerk.  314 


Ijegal  K^tiees, 


r US  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  O,  hath  ob- 
tained from  the  Supreme  Court  of  the  Districi  of  Colom- 
bia, holding  a  special  term  for  Orphans'  Court  busineaa. 
Letters  of  Administration  w.  a.,  on  the  personal  estate  of 
Leroy  H.  Berryman,  Ute  of  the  District  of  Odnmbla* 
deceased. 

All  persons  having  claims  against  the  tald  deoeaaed  are 
hereby  warned  to  exhibit  the  same,  with  thevoaahers  there- 
of, to  the  subscriber,  at  or  before  the  eth  day  of  Angnat 
next:  they  may  otherwUe  by  law  be  excluded  from  aU  bene- 
fit of  the  said  estate. 
Given  under  my  hand  this  6th  day  of  Aug  nst4l880. 
WM.  O.  BOUmCAN. 


Jambs  H.  Savtllb,  Attorney. 


334* 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Oolus^ 
bia,  holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  personal  .estate  of  WHllaai 
Krenter.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vonehers 
thereof,  to  the  subscriber  at  or  before  the  88d  dav  of  Jnlv 
next;  they  may  otherwise  by  law  be  excluded  from  aU 
benefit  of  the  said  estate. 
Given  under  my  hand  this  88d  day  of  July-  1830.  __^ 
33-8  ALBERT  F.  FOX. 


T7XTRACT  FROM  THE  PROCEEDINGS  OF  THE  SUl*- 
Ju     reme  Court  of  the  District  of  Columbia,  holdinga 
Special  Term,  on  Friday,  the  80th  day  of  July,  A.1>. 
1880. 

In  re  estate  of  Ann  Piokrell. 

This  cause  coming  on  to  be  heard  on  the  petition  of  Maiy 
M  Pile  and  others  and  it  appearring  to  the  satisfiustion  of 
the  court  that  Z.  Wilson  PIckrell,  surviving  executor, 
named  in  said  will,  is  a  non-resident,  it  is  ordered  b^  the 
court,  that  publication  be  made  requiring  the  said  Z.  Wilson 
Pickrell,  to  be  and  appear  in  this  court  to  answer  said 
petitions,  on  the  second  Friday  of  September. 

A  B.  HAGN^  Asso.  JusUee. 

I  hereby  Certify  the  aforegoing  to  be  a  true  Extract  frooi 
the  Proceedings  of  the  Snpreme  Coqrt  of  the  District  of 
Columbia,  folding  a  Special  Term,  on  the  day  and  data  first 
hereinbefore  written. 

Witness  my  hand  and  the  seal  of  the  Snpreme  Court, 
holding  a  Special  Term,  this  8th  day  of  August.  A.  D.  1888. 

83^3  A.  WEBSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DtSTRlOt  OF 
Columbia,  the  80th  day  of  July.  1838. 

ROBBBT    P.    W.    BaLMAIN    XT   AL.  ) 

V.  {    No.  7331.    Eq.Doe.38. 

Andbbw  W.  Johnson  kt  al    ) 

On  motion  of  the  plain tiffk,  by  Mr.  John  Ridout.  their 
solicitor,  it  is  ordered  that  the  defendanU,  WUIiam  D.  Seal 
and  Amie  E.  Seal,  his  wife,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  fony 
days  after  this  day  :  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

By  the  court  A.  B.  HAGNER,  Asso.  JusUce. 

A  true  copy.       Test :        31-3  R.  J.  Maioa,  Clerk. 


IN  THE  :4.UPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  30th  day  of  July.  1880. 
Gbobob  W   WniTB       ) 

V.  [    No.  7888.    Eq.  Docket. 

ELLBN   R.    WHITB   XT  AL,  J 

On  motion  of  the  plaintiff,  by  Mr.  J.  J.  Darlington,  his 
solicitor,  it  is  ordered  that  the  defendanU,  woodbnry 
Kimball,  and  George  Earle,  ir.,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day  :  otherwise  the  cause  will  be  proeeeded 
with  as  In  case  of  default. 
By  the  Court.  A.  B.  HAGNER,  Justice,  Ac 
A  ^rue  copy. 81^ Test ;  R.  J.  MaiQS,  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Anacostia,  D.  0.,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  pers'onal  estate  of  Mary  Rose  Martin, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers  there* 
of.  to  the  subscriber,  4kt  or  before  the  3d  day  of  July 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 
Given  under  my  hand  this  3d  day  of  July,  1880. 

ARTHUR  CHRISTIE. 
3.G.L«vBJOT,SoUeitor.  334 


Digitized  by 


Google 


Vol.  Vm 


WASHINQaX)N  LAW  REPORTER. 


645 


IBashington  Jtaw  gtifotitx 


WASHINeiON 


Ai^st  30, 1880. 


GBORGB  B.  GORKHILL       -        -       Bditob 
A.  H.  JACKSON      .     .      AflSooiATB  Bditob 


Barly  Liyes  of  Great  BB£:li8k  Lawyers. 
In  1844  there  were  above  seventy  British  Peer- 
ages that  had  been  founded  by  snccessfnl  law- 
yers. The  Dukedoms  of  Norfolk  and  Devon- 
shire being  among  them.  Sir  William  Howard, 
a  judge  during  the  reigns  of  Edward  I  and 
Edward  II,  was  the  founder  of  the  Howard 
family ;  Sir  John  de  Cavendish^Lord  Chief  Jus- 
tice in  the  reigns  of  Edward  III  and  Richard 
II,  of  the  Cavendish  family. 

The  church  in  those  days  was  the  only  pro- 
fession which  aflfbrded  the  lowly-bom]a  chance, 
Judgships  were  conferred  by  the  Edwards  and 
Henrys,  with  little  regard  to  judicial  qualifi- 
cations. It  will  be  found,  that  prior  to  the 
seventeenth  century  the  lawyers  who  rose  to 
eminence  were  either  men  of  good  family  or 
connected  with  the  great.  In  fact,  it  was  not 
until  the  eighteenth  century  that  the  lists  and 
prizes  were  thrown  open  to  all  comers;  but 
from  that  period,  the  self-reliant  competitors 
have  had  their  fiill  share  of  honors  and  emol- 
uments. 

Lord  Somers'  father,  was  an  attorney  at 
Worcester ;  Lord  Hardwit^k's,  an  attorney  at 
Dover ;  LordKing's,  a  grocef  at  Exeter ;  Lord 
Gifford's,  also  a  grocer  in  the  same  city ;  Lord 
Thurlow's,  a  poor  country  clergyman.  His 
Lordship  used  to  say  with  pride,  '<  I  am  descen- 
ded from  the  carrier.'*  Lord  Kenyon's  father, 
was  a  gentleman  of  small  means  in  Wales ; 
Dunning*s  an  attorney  at  Ashburton  ;  Sir  Vi- 
cary  Gibbs'  surgeon  and  apothecary  at  Exeter ; 
Sir  Samuel  Romilly's,  a  Jeweller ;  Sir  Samuel 
Shepherd's,  a  goldsmith;  Lord  Tenterden's, 
a  barber  at  Canterbury,  described  as  a  '<  little, 
erect,  primitive-looking  man,  with  a  large 
club  pig-tail  going  about  with  the  instru- 
ments of  his  business  under  one  arm,  at- 
tended by  his  son  Charles,  (the  fiiture  chief 
justice),  a  youth  as  decent,  grave  and  primi- 
tive-looking  as  himself."  Lord  sMansfield 
and  Erskine  were  men  of  family,  but  without^ 


patrimony.  Lord  Eldon's  father  was  a  trader 
in  most  everything,  especially  in  coal — a  kind 
of  middleman,  or  drummer,  at  New  Castle. 
The  family  of  the  Scotts  received  their  edu- 
cation at  the  grammar  school  at  New  Castle. 
Lord  Collingwood  and  Lord  Eldon  were  class- 
fellows  ;  "we  were  placed  at  that  school  (says 
Lord  Eldon),  because  neither  his  father  nor 
mine  could  afford  to  place  us  elsewhere." 

History  developes  the  singular  fact,  that 
the  majority  of  these  eminent  advocates  and 
jurists  traveled  the|circuits  for  years  in  baief- 
less  suspense,  and  in  each  instance,  some  for- 
tuitous circumstance — some  mere  accident, 
threw  them  into  causes,  or  rather  threw  causes 
into  them,  from  which  they  "  lead  on  to  for- 
tune and  to  fame. 

It  is  said :  "  There's  a  divinity  that  shapes 
our  ends,  rough  hew  them  how  we  may,"  but 
we  prefer  Gibbon's  thesis,  that,  "  every  man 
who  rises  above  the  common  level  receives 
two  educations,  the  first  from  his  instructors ; 
the  second  and  most  personal  and  important 
ftom  himself." 


Postmasters  Cfeieral  of  the  Diited  States. 

Benjamin  Franklin  was  Postmaster  General 
under  the  Confederation. 

Samuel  Osgood,  Mass.,  1789;  Timothy 
Pickering,  Penn.,  1791 ;  Joseph  Habersham, 
Ga.,  1796 ;  Gideon  Granger,  Conn.,  1801 ;  Re- 
turn J.  Meigs,  Jr.,  O.,  1814 ;  John  McLean, 
O.,  1828 ;  W.  T.  Barry,  Ky.,  1829 ;  Amos  Ken- 
dall, Ky.,  1835 ;  J.  M.  Niles,  Conn.,  1840 ; 
Francis  Granger,  N.  Y.,  1841 ;  C.  A.  Wickliff, 
Ey.,  1841 ;  Cave  Johnson,  Tenn.,  1845 ;  Jacob 
CoUamer,  Vt.,  1849 ;  N.  K.  Hall,  N.  Y.,  1850 ; 
S.  D.  Hubbard,  Conn.,  1852 ;  James  Campbell, 
Penn.,  1853 ;  A.  Z.  Brown,  Tenn.,  1857 ;  Joseph 
Holt,  Ky.,  1859 ;  Horatio  King,  Me.,  1861 ; 
Montgomery  Blair.  D.C.,  1861 :  William  Den- 
nison,  O.,  1864;  A.  W.  Randall,  Wis.,  1866; 
J.  A.  J.  Cresswell.  Md.,  1869 ;  J.  W.  Marshall, 
Va.,  .1874 ;  Marshall  Jewell,  Conn^  1874 ;  J. 
N.  Tyner,  Ind.,  1876 ;  D.  M.  Key,  Tenn., 
1877 ;  Horace  Maynard,  Tenn.,  1880. 

The  latter  gentleman,  who  assumed  the  re- 
sponsible duties  of  the  Post  Office  Depart- 
ment on  the  25th  inst.,  was  bom  in  Massachn- 
se4ts,  in  1814 ;  attended  school  in  Charleston; 
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consin,  Michigan  and  Dakota  Territory.  The 
prcfBent  volame  contains  over  eleven  hundred 
pages,  reporting  nearly  seven  hundred  cases, 
bearing  upon  almost  every  imaginable  subject 
requiring  action  by  American  courts.  All  the 
points  decided  are  conveniently  and  well  ar- 
ranged under  proper  heads  in  the  index.  We 
strain  no  point  in  declaring  the  Northwestef\ 
Reporter  the  cheapest  system  of  reports  in 
the  United  States  ($2.50  per  vol.)  and  that 
no  practitioner  should  be  without  them. 


We  welcome  the  American  Railroad 
JouRNAN  to  our  exchange  list.  It  is  a  most 
valuable  publication,  and  to  all  persons  in- 
terested in  American  railroads,  bonds,  shares, 
including  mileage,  rolling  stock  debts,  in- 
come, dividends,  dbc.,  &c.,  it  is  almost  invalu- 
able. 

We  extract  the  following  from  the  issue  of 
September  3,  1880,  respecting  the  founding 
of  the  Journal  mor^  than  fifty  years  ago. 

"  Half  a  century  ago,  when  the  advisability 
of  trying  to  introduce  into  this  country  some 
method  of  inland  communication  more  desira- 
ble than  that  afforded  by  canals  and  stage 
coaches  was  being  discussed,  the  American 
Railroad  Journal  was  established.  Rail- 
roading was  then  an  experiment.  The  new 
paper,  the  first  railroad  paper  the  world  had 
ever  seen,  in  its  first  editorial  introducing  it- 
self, said,  *  A  fair  experiment  should  be  made 
of  the  utility  of  railroads.  Such  experiments 
are  now  in  progress  in  several  States ;  and  all 
information,  therefore,  upon  the  comparative 
value  of  railroads  and  canals,  which  may  be 
generally  diflbsed  amongst  the  people,  must  be 
valuable,  as  it  may  prevent  a  premature  and 
useless  expenditure  of  capital  upon  works  con- 
cerning which  sufficient  data  for  a  correct 
Judgment  are  not  possessed.' " 


Lesson  to  Rulers. — ^The  Chinese  Em- 
peror Tchon,  set  out  on  a  journey  through  the 
provinces  composing  his  vast  empire,  taking 
with  him  his  eldest  son.  One  day  he  stopped 
his  car  among  some  laborers,  at  work  in  the 
grain  field.  *'  I  have  taken  you  with  me,"  (said 
he  to  his  son),  *'  that  you  might  be  an  eye- 
witness of  the  painful  toils  of  the  poor  hus- 
bandmen, and  that  the  feeling  their  laborious 
station  should  excite  in  your  heart,  might  pre- 
vent your  burdening  them  with  taxes." 

Lord  Chancellor  Harcourt,  daily  dis- 
patched a  multitude  of  suits  in  chancery,  re- 
moved obstacles  which  delayed  judgments  in 
that  court,  and  took  special  care  that  the  suc- 
cessful issue  of  an  honest  cause  should  cost 
every  plaintiff  as  little  as  possible. 


ittt^d  JJJtatus  ^wjmmt 


No.  186  — OOTOBBR  TSBM.  1879. 

William  Imhabusbr,  Appellant, 
i;. 
Jacob  E.  Buerk. 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Sotahem  District  of  New 
York. 
Equlyalents  may  be  claimed  by  a  patentee  of  an 
Invention  consisting  of  a  combination   of  old 
elements  or  in^redientfl,  as  well  as  of  any  other 
valid  patented  improvement,  provided  the  ar- 
rangement of  the  parts  composing  the  invention 
is  new  and  will  produce  a  new  and  useful  result. 
Such  a  patentee  may  doubtless  invoke  the  doctrine 
of  equivalents  as  against  an  infringer  of  the 
patent,  but  the  term  equivalent,  as  applied  to 
such  ah  invention,  is  special  In  its  slgnlflcation 
and  somewhat  different  from  what  Is  meant  when 
the  term  is  applied  to  an  Invention  consisting  of 
a  new  device  or  an  entirely  new  macbine. 
Pressure  In  a  machine  may  be  produced    by  a 
spring  or  by  a  weight,  and  where  that  Is  so  the 
one  is  a  mechanical  equivalent  of  the  other. 
Cases  arise  also  where  a  rod  and  an  endless  chain 
will  produce  the  same  effect  In  a  machine,  and 
where  that  is  so  the  constructor  in  operating  un- 
der the  patent  may  subRtitute  the  one  for  the 
other  and  still  claim  the  protection  which  the 
patent  confers.    Exactly  the  same  function  in 
certain  cases  may  be  accomplished  by  a  lever  or 
by  a  screw,  and  where  that  Is  so  the  substitution 
of  the  one  for  the  other  cannot  be  regarded  as 
Invention. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court. 

Patentees  of  an  invention  consisting  merely 
of  a  combination  of  old  ingredients  are  en- 
titled to  equivalents,  by  which  is  meant  that 
the  patent  in  respect  to  each  of  the  respective 
ingredients  comprising  the  inventiop  covers 
every  other  ingredient  which,  in  the  same  ar- 
rangement of  parts,  will  perform  the  same  func- 
tion, if  it  was  well  known  as  a  proper  substi- 
tute for  the  one  described  in  the  specification 
at  the  date  of  the  patent.  Hence  it  follows 
that  a  party  who  merely  substitutes  another 
old  ingredient  for  one  of  the  ingredients  of 
the  patented  combination  is  an  infringer  if  the 
substitute  performs  the  same  function  as  the 
ingredient  for  which  it  is  so  substituted,  and 
it  appears  that  it  was  well  known  at  the  date 
of  the  patent  that  it  was  adi4>table  to  that 
a8e._(Gill  v.  Wells,  22  Wall.,  1,  28.) 

Due  process  was  issued  against  the  present 
respondent  and  two  others,  to  wit,  Theodore 
Kahn  and  Charles  Keinath,  all  of  whom  were 
duly  served,  but  the  respondent  last  named 
never  filed  an  answer,  and  submitted  to  a  de- 
cree pro  confeseo.  Both  of  the  other  respon- 
dents appeared  and  jointly  answered,  setting 
up  two  principal  defences :  (1)  That  the  .corn- 


Digitized  by 


Google 


Vol.  Vm 


WASHINGTON  LAW  REPORTER. 


mz 


plainatit  was  not  the  original  and  first  inven- 
tor of  the  improvement.  (2)  They  deny  in 
their  answer  that  they  have  in  any  manner  in- 
fHnged  the  patent  of  the  complainant  or  ever 
invaded  any  of  his  rights,  as  alleged  in  the 
bill  of  complaint. 

Proofs  were  taken,  tlfe  parties  heard,  and 
the  circuit  court  having  overruled  both  de- 
fences sent  the  cause  to  a  master  to  ascertain 
what  amount  the  complainant  was  entitled  to 
recover.  Hearing  was  had  before  the  master 
and  he  made  a  report,  as  required  by  the  de- 
cretal order.  Exceptions  were  filed  by  the 
respondents,  who  were  again  heard  before  the 
circuit  court  in  support  of  their  motion  to  set 
aside  the  master^s  report.  Modifications  of 
an  important  character  were  made  by  the 
otreuit  court  in  the  report  of  the  master,  both 
in  respect  to  the  amount  adjudged  to  the  com- 
plainant and  in  respect  to  the  portions  to  be 
paid  by  the  respective  respondents,  the  decree 
being  tiiat  the  complainant  do  recover  of  the 
three  respondents  the  sum  of  one  thousand 
nine  hundred  and  sixty-one  dollars ;  and  also 
against  the  first  two  in  the  sum  of  three 
thousand  seven  hundred  and  forty-eight  dol- 
lars and  twenty-eight  cents,  with  interest  and 
costs,  as  therein  specified. 

Seasonable  appeal  was  taken  by  the  first- 
named  respondent,  and  since  the  appeal  was 
entered  here  he  has  filed  the  following  assign- 
ment of  errors:  (1)  That  the  circuit  court 
erred  in  holding  that  the  patent  of  the  com- 
plainant is  good  and  valid.  (2)  That  the  cir- 
cuit court  erred  in  holding  that  the  respon- 
dents have  infringed  the  claims  of  the  com- 
plainant's patent. 

Patented  time-detectors  for  watchmen  were 
known  in  the  art  prior  to  the  date  of  the 
patent  described  in  the  bill  of  complaint,  and 
it  appears  that  the  complainant,  at  a  certain 
period  anterior  to  that  date,  became  the  owner 
of  such  a  patent,  and  that  he  surrendered  the 
same,  and  that  it  was  re-issued  in  his  name 
for  the  then  unexpired  portion  of  the  term. 
Certain  alterations  were  made  in  the  specifi- 
cation of  the  re-issue,  and,  as  there  described, 
the  invention  provided  a  watch  for  the  watch- 
man, which  he  carried  with  him  in  his  rounds, 
so  constructed  that,  by  the  insertion  of  a  key 
kept  at  each  of  the  stations  he  was  required 
to  visit,  he  could  make  a  record  within  the 
watch  indicating  the  several  stations  visited, 
with  the  precise  time  of  each  visit  and  the 
order  in  which  the  respective  visits  were 
'  made.  Each  watch  was  provided  with  a  lock, 
so  that  the  watchman  had  no  access  to  its  in- 
terior, and  as  the  record  of  each  station  could 
only  be  made  by  the  peculiar  key  that  be- 
longed to  such  station,  which  wastiiere  made 


fast,  the  watchman  could  not  deceive  his  em- 
ployers by  making  a  false  record. 

All  these  several  functions  were  effected  by 
using  a  watch  or  small  portable  clock  move- 
ment enclosed  in  a  strong  case,  the  lid  of 
which  could  be  locked  and  the  key  kept  by 
the  employer.  Like  a  watch  it  had  an  arbor 
upon  which  the  hour-hand  was  placed,  and  a 
drum  was  attached  so  as  to  revolve  as  the 
hour-hand  revolved,  the  purpose  of  which  was 
to  carry  the  roU  of  paper  tb  receive  the  marks 
indicating  the  time  of  each  visit.  By  marks 
on  the  paper  it  was  divided  into  spaces  cor- 
responding in  their  position,  relatively  as  re- 
spects the  centre  of  the  watch,  to  the  hours 
Md  minutes  of  the  watch  dial,  and  by  lines 
drawn  lengthwise  it  was  also  divided  into 
spaces  corresponding  in  number  to  the  num- 
ber of  markers  to  be  used  in  effecting  the 
patented  result. 

Exterior  to  the  watch-movement  but  within 
the  case  there  were  placed  small  steel  bars  or 
springs,  terminating  each  in  a  point  bent  at 
«ght  angles,  while  the  other  end  was  fixed 
firmly  to  the  circular  plate  or  frame  of  the 
watch-movement.  These  springs  were  placed 
and  held  in  a  gang,  one  above  another,  so  that 
the  points  were  in  a  row  perpendicular  to  the 
watch  face,  at  and  exterior  to  the  point  on  tlie 
dial  of  the  watch  indicating  the  hour  of  twelve, 
and  each  point  was  directly  opposite  one  of 
the  longitudinal  spaces  in  the  strip  of  paper 
around  the  circumference  of  the  drum.         \ 

What  the  inventor  desired  to  accomplish 
was  to  show  the  exact  time  of  each  visit  of 
the  Watchman,  and  it  is  obvious  that  if  the 
point  of  one  of  the  springs  js  pressed  inward 
upon  the  revolving  drum  it  will  perforate  the 
paper  within  its  proper  longitudinal  division, 
and  that  the  perforation  will  show  the  hour 
and  minute  at  which  it  was  made,  and  in  order 
to  permit  such  perforation  without  injuring 
the  steel  point  the  periphery  of  the  drum  was 
channelled  by  narrow  longitudinal  gooves  be- 
neath each  of  the  spaces  in  the  paper  placed 
around  the  drum  to  receive  the  marks.  Keys 
were  also  provided  varying  from  each  other 
in  the  location  and  width  of  the  bit  and  in  the 
number  of  the  bits,  so  that  when  one  was  in- 
serted in  the  keyhole  contiguous  to  the  steel 
spring  and  turned,  it  would  press  one  of  the 
springs  inward  upon  the  paper  and  make  the 
required  perforation,  while  another  would 
press  two  springs  and  make  two  perforations, 
another  three,  and  so  on,  as  more  faUj  set 
forth  in  the  specification. — (Eiueik  v.  Valen- 
tine, 9  Blat^sh.,  479.) 

Since  the  term  of  that  patent  expired  the 
complainant  has  obtained  a  patent  for  the  in- 
vention in  controversy  in  this  case,  which,  as 
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he  admits,  is  for  the  same  purpose  as  the 
other,  but  which  he  insists  is  a  valuable  im- 
provement in  accomplishing  the  purpose  for 
which  both  inventions  were  made.  In  its 
main  features  the  new  improvement  consists 
in  dispensing  with  the  drum  entirely  and  the 
paper  wound  around  its  circumference.  In- 
stead of  that  it  attaches  a  circular  disk  to  the 
arbor  of  the  hour-hand  to  revolve  therewith, 
and  attaches  thereto  a  circular  flat  paper  dial 
of  larger  diameter  divided  by  vertical  lines, 
corresponding  with  the  hours  and  minutes  of 
a  watch  dial,  and  having  a  portion  of  its  ex- 
terior divided  into  spaces  by  circular  lines 
drawn  at  uniform  distances  and  correspond 


ing  to  the  location  of  certain  steel  points  ||f  ^invention  or  the  substance  of  the  apparatus 


the  paper  disk  is  revolved.  Beneath  the  cir 
cular  plate  forming  the  support  or  frame  of 
the  watch-movement  the  gang  of  steel  bars  or 
springs  is  firmly  attached  to  the  plate  in  such 
position  that  the  points  are  in  a  straight  line 
radial  to  the  centre,  and  over  each  point  is  a 
hole  in  the  plate  so  that  each  can  be  pushed 
upward,  the  point  thereof  passing  throug;^ 
the  hole  sufficiently  to  perforate  the  paper 
dial  in  the  space  corresponding  to  the  point 
of  the  spring.  Over  the  row  of  holes  is  plaeed 
a  small  strip  of  metal,  called  a  fixed  index, 
which  is  fastened  to  the  circular  plate  or  frame 
of  the  watch  and  extends  towards  the  centre 
of  the  disk,  and  is  raised  sufficiently  above 
the  revolving  disk  to  permit  the  paper  dial  to 
revolve  freely  under  it  and  over  the  holes 
through  which  the  spring-points  are  to  rise, 
and  to  prevent  injury  to  these  points  holes  are 
made  in  its  under  surface  opposite  each  point, 
intio  which  the  points  as  they  rise  may  enter 
and  then  by  the  power  pf  the  spring  be  with- 
drawn to  their  respective  positions  below  the 
plate.  Devices  called  keys,  of  a  like  character 
to  those  used  in  the  prior  invention  are  pro* 
vided  to  be  inserted  in  a  keyhole  so  located 
that  the  bit  of  the  keys  when  turned  will  force 
the  springs  upwards  instead  of  inwards  as  in 
the  other  apparatus  previously  explained. 
Perforations  are  made  by  the  combination  in 
the  exterior  portion  of  the  revolving  paper 
dial  which  indicate  the  precise  hour  and 
minute  when  it  was  made,  and  the  particular 
key  that  was  employed,  with  all  the  variations 
accomplished  by  the  devices  described  in  the 
specification  of  the  prior  patent. 

Attempt  is  made  in  argument  to  support 
the  first  assignment  of  error  ohiefiy  by  ref- 
erence to  three  exhibits  introduced  in  evidence 
by  the  respondents,  which  were  known  Mid 
used  by  the  public  prior  to  the  date  of  the 
patent  described  in  the  bill  of  complaint. 
They  are  the  patent  of  Schwilgue,  the  patent 
of  Bowbotham,  and  the  patent  of  Nolet. 


Before  entering  upon  a  separate  examina- 
tion of  these  several  patents  it  is  proper  to 
remark  that  it  is  not  pretended  that  any  one 
of  them  embodies  the  entire  invention  secured 
to  the  complainant  in  his  letters-patent 
Nothing  of  the  kind  is  pretended,  but  it  is  in- 
sisted that  each  contains  some  feature,  device, 
or  partial  mode  of  operation  corresponding  in 
that  particular  to  the  corresponding  feature, 
device,  or  partial  mode  of  operation  exhibited 
in  the  complainant's  patent. 

Suppose  that  is  so,  still  it  is  clear  that  such 
a  concession  cannot  benefit  the  respondent, 
it  being  conceded  that  neither  of  the  exhibits 
given  in  evidence  embodies  the  complainant's 


described  and  claimed  in  his  specification. 
Where  the  thing  patented  is  an  entirety,  con- 
sisting of  a  single  device  or  combination  of 
old  elements  incapable  of  division  or  separate 
use,  the  respondent  cannot  escape  the  charge 
of  infringement  by  alleging  or  proving  that  a 
part  of  the  entire  invention  is  found  in  one 
prior  patent,  printed  publication,  or  machine, 
and  another  part  in  another  prior  exhibit,  and 
still  another  part  in  a  third  exhibit,  and  from 
the  three  or  any  greater  number  of  such  ex- 
hibits draw  the  conclusion  that  the  patentee 
is  not  the  original  and  first  inventor  of  the 
patented  improvement. — (Bates  v.  Coe,  8  Otto» 
81,  48.) 

Authority  is  given  to  a  defendant  in  an 
action  at  law  or  to  a  respondent  in  an  equity 
suit  to  plead  or  set  up  in  the  answer  that  the 
patentee  is  not  the  original  or  first  inventor 
of  the  improvement,  but  if  the  plaintiff  or 
complainant  introduces  his  patent  in  evidence 
the  burden  is  cast  upon  the  defending  party 
to  prove  his  defence,  which  he  may  do  by 
showing  that  the  thing  patented  had  been  in- 
vented or  discovered  by  some  other  person  in 
this  country  prior  to  the  alleged  invention  in 
the  pending  suit,  or  that  it  had  been  patented 
or  described  in  some  printed  publication  in 
this  or  any  foreign  country. — (Rev.  Stats., 
sec.  4,920.) 

Apply  that  rule  to  the  facts  of  the  case  and 
it  is  clear  to  a  demonstration  that  neither  of 
the  exhibits  given  in  evidence  by  the  respon- 
dents constitute  any  defence  to  the  charge 
contained  in  the  bill  of  complaint. — (Curtis 
on  P.  (4th  ed.),  sec.  98. 

Similarities  may  doubtless  be  shown  be- 
tween certain  features  of  the  apparatus  in- 
vented by  Schwilgue,  and  the  apparatus 
patented  to  the  complainant,  as  ogntended  by 
the  respondents,  but  they  utterly  fail  to  point 
out  the  differences,  except  in  one  or  two  par- 
ticulars. They  differ  not  only  in  construction, 
but  In  the  mode  of  operation,  and  in  almost 
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every  particular  which  gives  value  to  the  de- 
vice as  a  time-detector  for  watchmen,  the  for- 
eign patent  being  much  more  cumbrous  and 
inconvenient  than  that  of  the  complainant. 
Stationary  detectors  were  employed  at  an 
early 'period  to  secure  fidelity  in  watchmen  in 
making  the  rounds  of  their  beat  in  factories 
or  other  business  establishments.  Detectors 
of  the  kind  were  soon  followed  by  portable 
watch-movements,  which  were  carried  by  the 
watchman  on  which  he  stamped  with  ink  or 
other  coloring  matter  the  proof  of  his  visit  to 
the  several  rooms  within  his  beat.  Enough 
appears  to  show  that  the  patent  of  Rowbotham 
was  nothing  more  than  an  improved  apparatus 
of  that  class,  being  evidently  so  unlike  that 
of  the  complainant  as  not  to  deserve  much 
examination. 

Nor  is  it  necessary  to  enter  much  into  de- 
tail in  disposing  of  the  other  exhibit  intro- 
duced by  the  respondents,  as  it  evidently  be- 
longs to  the  same  class  of  detectors  as  the 
preceding,  and  bears'  little  or  no  relation  to 
the  apparatus  of  the  complainant. 

Argument  to  show  that  the  present  appa- 
ratus of  the  complainant  is  substantially  dif- 
ferent fh>m  that  described  in  the  expired 
patent  cannot  be  required,  as  the  comparison 
already  given  is  amply  sufficient  to  prove  that 
difference  to  every  one  not  blinded  by  self- 
interest  or  prejudice.  Tested  by  these  con- 
siderations it  is  plain  that  nothing  remains 
for  re-examination  but  the  question  of  in- 
fringement. 

Persotis  seeking  redress  for  the  unlawfbl 
use  of  their  inventions  must  allege  and  prove 
that  they  or  those  under  whom  they  claim  are 
the  original  and  first  inventors  of  the  improve- 
ment, and  that  the  patent  for  the  same  has 
been  InfHnged  by  the  party  against  whom  the 
suit  is  brought.  Where  the  patent  in  suit  is 
introduced  in  evidence  it  affords  a  prtma/octe 
presumption  that  the  invention  is  new  and 
useful,  but  the  burden  to  prove  infringement 
never  shifts  if  the  charge  is  denied  in  the  plea 
or  answer.  Sufficient  proof  of  infringement 
may  be  derived  fh>m  the  comparison  of  that 
which  is  used  by  the  defending  party  with  the 
description  of  the  invention  given  in  the  speci- 
fication of  the  patent  which  constitutes  the 
foundation  of  the  suit,  and  where  the  inven- 
tion is  embodied  in  a  machine  or  apparatus, 
that  mode  of  conducting  the  examination  is 
usually  the  most  satisfactory.  Sufficient  ex- 
planation of  the  complainant's  patent  has 
already  been  given,  which  need  not  be  repeated. 

None,  it  is  presumed,  mil  deny  that  the 
time-detector  sold  by  the  respondents  is  in 
appearance  and  general  construction  similar 
to  that  deseribed  in  iMe  specification  of  the 


complainant.  Beyond  all  doubt  the  respon- 
dents employ  a  watch-movement  with  a  series 
of  keys  and  a  single  hole,  together  with  a  re- 
volving dial  fastened  to  tne  watch  arbor. 
Like  the  complainant  they  dispense  with  the 
hour  and  minute  hands  of  the  watch,  and  at- 
tach the  false  or  paper  revolving  dial  to  the 
arbor  of  the  apparatus.  Their  stationary  in- 
dex is  exactly  the  same  as  that  of  the  com- 
plainant, and  they  also  employ  a  seizes  of 
markers  arranged  radially  to  the  centre  of  the 
dial,  but  the  markers  are  unyielding,  while 
the  index  is  so  constructed  as  to  enable  the 
markers  to  perform  the  same  function  as  those 
employed  in  the  complainant's  apparatus. 
I'hey  arrange  their  markers  under  the  false 
dial,  and  place  the  jielding  index  over  the 
back  of  the  false  dial,  so  thkt  the  marks  are 
made  from  the  inside  instead  of  from  the  out- 
side. 

Expert  testimony  was  taken  by  the  com- 
plainant, and  his  witness  testified  that  the 
apparatus  of  the  respondents  is  substantially 
the  same  in  construction  and  mode  of  opera- 
tion as  that  described  in  the  complainantfs 
specification,  and  gave  his  reasons  for  the 
conclusion  in  substance  and  effect  as  follows : 
that  the  arrangement  of  the  markers  is  in  a 
Une  radiating  from  the  centre,  the  markers  be- 
ing made  stationary,  so  that  instead  of  pres- 
sing against  the  keys  while  the  index  supports 
the  paper,  the  keys,  supported  by  the  station- 
ary index,  press  the  paper  against  the  mark- 
ers ;  the  faces  of  the  markers,  instead  of  being 
simple  points,  form  what  is  called  small 
figures,  and  the  divisions  of  the  paper  dial,  by 
concentric  circles,  is  omitted,  it  appearing 
that  the  different  figures  are  made  to  indicate  ~ 
the  different  stations,  but  the  arrangement  of 
the  gang  of  markers  is  preserved.  It  is  denied 
by  the  respondents  that  the  index  in  their 
apparatus  yields,  but  the  witness  testifies 
that  by  taking  a  sight  over  the  edge  of  the 
case  parallel  to  the  dial  when  the  watch  is 
open,  the  stationary  index  is  seen  to  yield 
and  acts  as  a  spring.  Taken  as  a  whole,  he 
regards  the  marking  device  as  substantially 
similar  to  that  employed  by  the  complainant. 

Unless  there  is  some  yielding,  either  of  the 
markers  or  the  index,  it  is  not  easy  to  see  how 
the  key  could  be  turned  without  tearing  the 
paper  or  breaking  the  key,  from  which  it  must 
follow,  as  contended  by  the  complainant,  that 
the  respondents  have  substituted  for  his  series 
of  yielding  spring-points  and  index  a  series 
of  permanent  or  unyielding  markers  and  a 
yielding  index,  retaining  the  other  necessary 
elements  of  a  false  dial  which  shall  receive 
the  impressions  by  the  use  of  the  described 
keys. 
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Differences  between  the  two  arrangements 
oxidoubtedly  exist,  as  is  usually  the  case 
where  one  is  borrowed  from  the  other  without 
consent.  Most  or  all  of  those  differences  are 
well  described  by  the  circuit  Judge  in  the  case 
to  which  reference  has  already  been  made. 
Speaking  of  the  infringing  apparatus,  he  says 
that  the  gang  of  steel  springs,  instead  of  be- 
ing placed  l^neath  the  circular  plate  or  frame 
of  the  watch-movement,  is  attached  to  the  lid 
of  the  case  of  the  instrument,  immediately 
over  the  location  of  the  gang  of  springs  in 
the  complainant's  detector.  When  closed  the 
line  or  row  of  points  is  in  the  same  straight 
line  radially  fh>m  the  centre,  and  in  order  to 
perforate  the  paper  dial  they  must  be  pressed 
downward  instead  of  upward.  To  that  end 
the  keyhole  is  placed  in  the  side  of  the  lid 
over  the  gang  of  springs  instead  of  being 
placed  in  the  body  of  the  case  below  the 
springs.  Instead  of  the  fixed  index  placed 
over  the  holes  throufl:h  which  the  points  rise 
to  perforate  the  paper,  the  respondents  have 
in  the  same  location  a  row  of  holes  in  the 
plate  or  f^ame  of  the  movement,  into  which 
the  points  enter,  to  protect  them  firom  injury 
when  making  the  perforations.  During  the 
act  of  perforation  the  paper  in  the  complain- 
ant's apparatus  is  sustained  by  the  fixed  in- 
dex, but  the  necessity  for  that  in  the  infHnging 
apparatus  is  obviated  by  making  the  motion 
of  the  springs  downward,  whereby  the  plate 
of  the  watch  performs  the  same  function 
during  such  act. 

Other  minor  differences  exist  in  the  manner 
the  paper  disk  is  attached  to  the  revolving 
disk  which  is  fastened  to  the  arbor  of  the 
watch-movement,  but  they  are  not  deemed  to 
be  of  the  substance  of  the  infHnged  invention. 
Examples  are  also  produced  as  exhibits 
where  are  shown  watch-dial  hands  on  the  de- 
tector of  the  respondents  which  do  not  appear 
on  the  apparatus  of  the  complainant,  but  that 
is  a  matter  not  supposed  to  be  included  in  the 
infringed  patent. 

Suffice  it  to  say,  without  entering  Airther 
into  the  comparison  of  the  two  specifications, 
that  we  are  all  of  the  opinion  that  the  charge 
of  infringement  is  fiilly  sustained,  both  by  the 
comparison  of  the  specifications,  one  with  the 
other,  and  by  the  proofs  exhibited  in  the 
transcript. 

Exceptions  were  taken  to  the  master's  re- 
port, but  the  rulings  of  the  court  in  respect 
to  the  amount  adjudged  to  the  complainant 
for  the  infringement,  not  having  been  assigned 
for  error,  are  not  the  proper  subject  of  re-ex- 
amination.—(Buerk  V.  Imhaeuser,  14  Blatch., 
19.) 

Decree  affirmed. 


Syllabi  ef  Cases  aB4  Csmpilaliei  ef  Aatherities 
Cited. 

Trial  bx  Mmrj* 

1.  Criminal  law:  Indictment;  grand  Jury 
duly  impanelled ;  reduction  of  nwiiber  by  a 
death. — An  indictment  found  by  a  grand  Jury 
regularly  impanelled,  but  at  ttke  time  of  in- 
dictment found  composed  of  more  than  twelve 
members,  but  below  the  number  fixed  by  the 
Constitution,  is  valid. 

2.  Ibid:  Grand  Jury ;  dissolution  by  death  of 
member. — ^Where  a  grand  Jury  is  regularly  im- 
panelled, the  death  of  one  of  their  number  does 
not  dissolve  the  grand  Jury. 

In  1856  the  California  sUtute  read :  "  If  of 
the  persons  summoned  not  less  than  seventeen 
nor  more  than  twenty-three,  attend,  they  shall 
constitute  the  grand  Jury."  Yet  in  that  year 
the  Supreme  Court  (People  v.  Roberts,  6  CaL, 
214),  held  that  all  of  the  seventeen  need  not 
have  been  present  at  the  finding  of  an  indict- 
ment, if  twelve  concurred  in  the  finding.  Peo- 
ple V.  Butler,  8  CaL,  440 ;  State  v.  Davis,  t 
Ired.,  157 ;  People  v.  Gatewood,  20  Cal.,  147. 
It  was  an  established  principle  of  the  common 
law  that  no  man  could  be  convicted  at  the 
suit  of  the  king  of  a  capital  offence,  unless  by 
the  voice  of  twenty-four  of  his  equals  and 
neighbOTs — that  is,  by  twelve  at  least  of  the 
grand  Jury  in  the  first  place  assenting  to  the 
accusation,  and  afterwards  by  the  whole  petit 
Jury  of  twelve  more  finding  him  guilty  upon  his 
trial.  4  Bl.  Com.,  806.  To  find  a  bill  it  was 
required  that  twelve  at  least  of  the  grand  Jury 
should  agree  thereto;  but  if  twelve  did  so 
agree,  it  was  a  good  presentment,  though  the 
rest  did  not  agree.  2  Hale  P.  C,  161.  It 
was  necessary  that  the  grand  Jury  should  con- 
sist of  twelve  at  least,  and  it  might  contain 
any  greater  number  not  exceeding  twenty- 
three.  There  must  be  twelve  at  leasti  because 
the  concurrence  of  that  number  was  absolutely 
necessary  in  order  to  put  the  defendant  on 
his  trial ;  and  there  ought  not  to  be  more  tbui 
twenty-three,  because  otherwise  there  might 
be  an  equal  division,  or  two  ftili  Juries  might 
differ  in  opinion.  Clyncard's  case,  Cro.  EUi., 
654 ;  King  v.  Inhabitants  of  Southampton,  2 
Black.  Rep.,  718;  2  Burr.,  1008;  1  Chit^ 
Cr.  Law,  705.  These  great  principles  of  the 
common  law  were  brought  to  this  country  by  our 
ancestors,  and,  with  an  extension  of  their  ap* 
plication  to  other  offences,  were  by  the  Con- 
stitution made  part  of  our  ftmdamental  law, 
and  cannot  be  violated,  either  by  the  Judiciary 
or  the  legislature.  According  to  them,  there- 
fore, a  bill  found  by  twelve  of  a  grand  Jury 
composed  of  any  number  between  twelve  and 
twenty-four  (exclusively)  is  suffici^it  to  put. 
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any  man  on'trial  for  a  criminal  offence.  [Peo- 
ple V.  Hunter.    Sup.  Ct.  of  Cal.    Dec.  29, 

1879.] 


Rights  of  purchaser  of  apartner's  interest  in 
partnership  prop^ty, — A  and  B  were  partners 
in  a  com  and  flouring  mill.  Under  execution 
against  A  his  interest  was  sold  and  C  became 
the  purchaser.  B  refused  to  recognize  C's 
interest  in  the  property,  but  continued  to  run 
the  mill  business,  C  taking  no  part  in  the 
business.  In  a  suit  by  C  against  B  to  re- 
cover the  interest  purchased  in  the  property 
and  for  rents  and  proflts;  Held,  1st,  That 
the  purchase  of  A's  interest  in  the  partner- 
ship property  created  a  dissolution  of  the 
partnership ;  that  C  was  not  bound  to  become 
a  partner,  and  B  was  not  bound  to  admit  him 
as  such ;  2d.  That  C  was  not  entitled  to  rents 
and  profits  as  damages. 

Johnson  v.  Alexander,  14  Tex.,  fi%%^ ;  Earle 
V.  Thomas,  Id..  598 ;  Fisk  v.  Norvall,  16  Tex., 
454;  Ellcote  v.  Mitchell,  28  Tex.,  112;  Den- 
son  V.  Payne,  44  Tex.,  542 ;  Pearson  v.  Flan- 
agan, 8  Tex.  Law  Jour.,  p.  241 ;  Byrne's  Ex. 
y.  Morris,  at  late  Austin  term  ;  Partridge  v. 
Strickland,  8  Tex.,  427 ;  Ewing  v.  Blount,  20 
Ala.,  (N.  S.)  697 ;  Bracken  v.  Neill,  15  Tex., 
115 ;  Hunt  v.  Baily,  50  Tex.,  105.  [F.  W. 
Carter  v.  R.  J.  Roland.  Supreme  Ct.  Texas, 
Term,  1880.] 


TMitlmOBx  in  maUiial  Cm—. 

The  People  of  the  State  of  California, 

AppeUant, 

vs. 

John  Frbshour,  Respondent. 

When  a  witness  yoluotarily  testifies  In  chief  on  a  par- 
ticular subject,  he  may  be  cross-examined  on  that 
subiecc,  even  thoogh  his  answers  may  criminate 
or  disgrace  him. 

McKiNSTBY,  J.,  delivered  the   opinion  of, 
the  court : 

The  convict  Randall — who  was  a  witness 
called  by  the  prosecution — having  testified 
very  fUly  as  to  his  own  connection  with  the 
actual  commission  of  the  alleged  crime — that 
he  was  present  at  and  a  party  to  the  larceny 
chained  against  the  defendant — was  asked  by 
counsel  for  defendant:  "  State  the  general 
plan  which  you  and  the  defendant  entered 
into  with  reference  to  stealing  these  cattle?'' 
To  which  witness  said:  ''I  decline  to  an- 
swer." The  court:  "What  is  your  reason 
for  declining?"  Answer:  "On  the  ground 
that  it  would  criminate  me  in  other  circum- 
stances." By  the  court :  "  In  other  crimes?" 
Answer:  "Yes."  The  court  then  said:  "I 
have  no  power  to  compel  th^  witness  (q  An- 


swer any  such  questions."    To  which  ruling 
defendant  then  and  there  duly  excepted. 

The  witness  should  not  have  been  permit- 
ted to  separate  the  actual  taking  of  the  prop- 
erty from  the  plan  of  the  parties  to  the  taking. 
His  recital  of  the  alleged  plan  or  agreement 
might  have  tended  to  show  that  the  connec- 
tion of  defendant  with  the  actual  taking  was 
innocent — as  that  he  supposed  the  cattle  to 
be  the  property  of  the  witness,  and  was  em- 
ployed by  him— or  might  have  led  to  such 
expansion  of  the  narrative  by  witness  as  would 
leave  him  open  to  contradiction,  or  to  im- 
peachment by  reason  of  the  improbabilities 
of  his  story.  Defendant  was  entitled  to  a 
full  history  of  all  that  tended  to  explain  the 
nature  and  degree  of  his  complicity  with  the 
acts  of  the  witness.  The  scheme  of  the  par- 
ties and  the  acts  following  were  part  of  one 
transaction ;  and  when  a  witness  voluntarily 
testifies  in  chief  on  a  particular  subject,  he 
may  be  cross-examined  on  that  subject,  even 
though  his  answers  may  criminate  or  dis- 
grace him.  Town  v.  Gaylord,  28  Conn^,  S09. 
If  the  witness  had  been  compelled  to  give  his 
version  of  the  agreement,  it  would  have  aided 
the  Jury  in  determining  how  far  his  testimony 
was  credible.  He  had  already  testified  that 
there  were  other  parties  to  the  criminal  agree- 
ment, but  it  was  neither  his  moral  duty  nor 
legal  privilege  to  protect  them  at  the  expense 
of  the  defendant  on  trial.  If  when  he  had 
given  his  version  of  the  plan  he  had  stated 
there  were  no  other  parties  to  it  than  defend- 
ant and  himself,  he  would  have  shown  that 
this  or  his  former  statement  was  untrue ;  if 
he  had  named  other  parties,  they  might  have 
been  called  to  disprove  the  accusation,  and 
thus  discredit  the  whole  of  his  testimony.  It 
is  enough,  however,  to  say  that  he  had  already, 
admitt^  that  the  conspiracy  contemplated 
and  provided  for  the  commission  of  the  par- 
ticular overt  act  charged  in  the  indictment. 
If  a  witness  discloses  a  part  of  a  transaction 
with  which  he  was  criminally  concerned,  with- 
out claiming  his  privilege,  he  must  disclose 
the  whole.    10  Foster,  540. 

Judgment  and  order  reversed,  and  cause  re- 
manded for  a  new  trial. 

We  concur :  Ross,  J.,  McKee,  J. — The  Pa- 
cific Coast  Law  Journal. 


PartB«raUp. 

Although,  by  the  general  rule  of  law,  every 
partnership  is  dissolved  by  the  death  of  one 
partner,  yet  partners  may,  by  agreement,  pro- 
vide for  the  continuance  of  the  partnership 
after  the  death  of  one  of  the  partners ;  and  in 
this  agreement  each  partner  may  bind  his 
whole  eatftte  for  debts  incurred  by  the  con* 
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tinned  partnership  after  his  death,  or  he  may 
bind  only  that  portion  of  his  property  which 
may  be  embarked  in  the  partnership  at  the 
time  of  his  death. 

One  partner  may,  in  like  manner,  by  will, 
provide  for  the  oontinaanoe  of  the  partnership 
after  his  death,  by  the  consent  of  the  surviv- 
ing partner  or  partners,  an^  may  bind  his 
whole  estate  for  debts  to  be  incurred  by  the 
partnership  after  his  death,  or  only  that  por- 
tion of  it  invested  in  the  partnership  at  the 
time  of  his  death. 

In  order  to  bind  the  general  estate  of  a  de- 
ceased partner,  either  by  partnership  agree- 
ment or  by  will,  for  the  payment  of  debts  con- 
tracted by  the  partnership  after  his  death,  it 
is  necessaiT  that  the  most  clear  and  un- 
ambiguous language  should  be  used,  showing 
clearly  the  intention  to  bind  the  general  estate 
ot  the  decedent,  and  not  merely  to  bind  his 
"share"  or  "interest"  already  embarked  in 
the  partnership  at  the  time  of  his  death. 

The  extent  of  the  liability  of  a  testator^s 
estate  for  debts  incurred  after  his  death  by  a 
partnership  which  he  has  authorized  by  will 
to  be  carried  on,  does  not  exceed  the  amount 
authorized  by  him  to  be  employed  in  the  trade 
or  business  directed  by  him  to  be  carried  on. 

R.,  by  a  single  clause  in  his  will,  directed 
his  executor  to  continue,  keep  up,  and  repre- 
sent his  shares  and  interests  in  three  several 
partnerships,  of  each  of  which  hew  as  a  mem- 
ber, until  such  time  after  his  death  as  said 
executor  should  think  it  most  advantageous 
to  his  estate  to  sell  out,  or  settle  up  and  close 
the  said  shares  and  interests  respectively — but 
did  not  use  such  language  as  to  show  that  he 
intended  to  bind  his  general  estate  for  the 
debts  of  either  of  these  partnerships  that 
might  be  incurred  after  his  death.  The  part- 
nerships were  carried  on  after  his  death  as 
directed.  Two  of  them  made  large  profits, 
which  came  into  the  hands  of  the  executor. 
The  other  became  insolvent. 

Held,  That  the  creditors  of  the  inelblvent 
firm,  whose  claims  accrued  after  testator's 
death,  had  no  right  to  be  paid  out  of  any  other 
property  of  testator^s  estate  not  embarked  in 
the  insolvent  partnership.  [Douglas  T.  Cook 
V.  The  Administrator  de  bonis  non  of  Patrick 
Rogers.  U.  S.  Circuit  Court,  S.  D.  of  Ohio.]— 
Law  BuUetin  (Cinn.) 


A  WISE  man's  kingdom  is  his  own  breast! 
or,  if  he  ever  looks  farther,  it  will  only  be  to 
the  judgment  of  a  select  few,  who  are  free  fh>m 
prejudices,  and  capable  of  giving  him  solid 
and  substantial  advice. 


God  calls  and  the  doctor  takes  the  fee. 


1.  The  official  responsibility  of  the  recorder 
of  deeds  when  he  signs,  seals  and  delivers  his 
certificate  of  search,  rests  not  simply  upon  the 
evidence  the  certificate  affords,  but  the  duty 
it  involves. 

2.  Actions  of  contract  do  not  wait  on  con- 
sequences, but  attach  to  the  breach ;  but  ac- 
tions on  the  case  for  consequential  damages 
are  not  to  be  brought  until  the  damages  are 
developed. 

8.  The  cause  of  action  arising  fkx>m  an  in- 
correct certificate  of  search  does  not  arise  from 
any  breach  of  contract,  but  from  the  damage 
which  arose  fh)m  foreclosure  of  the  undis- 
closed encumbrance. 

Time  begins  to  run  under  the  Statute  of 
Limitations  not  from  the  time  of  giving  of  the 
certificate,  but  from  the  happening  of  the 
damage. 

The  object  of  the  certificate  was  to  insure 
the  plaintiff,  and  it  would  be  manifestly  on- 
just  to  hold  the  defendant  harmless  by  reason 
of  the  application  of  a  legal  principle  which 
might  destroy  the  very  purpose  for  which  the 
certificate  had  been  given. 

The  action  lies  not  for  giving  the  false  cer- 
tificate, but  for  damage  happening  by  reason 
of  its  falsity.  [Western  Saving  Fund  v.  Owen. 
Common  Pleas  No.  8,  Phila.  Co.— SchyVciU 
Legal  Record.    April  9,  1880.] 

1.  Q%io  warrarUo:  Remedies  in  New  York. — 
The  remedies  by  quo  warranto  can  now  be  ob- 
tained by  civil  action. 

2.  Elections:  Contest;  officers  of  municipal 
corporation;  jurisdiction  of  municipal  body. — 
A  municipal  charter  which  declares  that  a  city 
council  "  shall  be  the  judges  of  the  elections, 
returns  and  qualifications  of  its  own  members, 
subject,  however,  to  the  review  of  any  court 
of  competent  jurisdiction,"  does  not  give  to 
that  body  exclusive  jurisdiction  over  the  rights 
of  a  member  and  a  contestant  which  is  given 
to  Congress  and  the  State  legislature,  though 
like  words  are  used. 

8.  Estoppel:  Election  jurisdiction;  State. — 
When  an  inferior  tribunal  acquires  jurisdic- 
tion in  a  contested  election,  the  individual 
parties  thereto  are  estopped  from  a  new  pro- 
ceeding in  a  superior  court ;  but  the  people  are 
not  concluded  by  the  acts  of  the  parties  thereto. 
[The  People  ex  rel.  Hatzell  v.  Hall.  Ct.  of 
Appls.  of  N.  Y.    Feb.  1880.] 

1.  Bankrupt  act  of  1867;  Discharge;  ** fidu- 
ciary character**;  factor;  consignee. — ^The  words 
"fiduciary  character*'  in  the  bankrupt  act  of 
1867  do  not  include  a  consignee  or  factor,  and 
a  dischai^e  in  bankruptcy  is  a  good  defence 
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to  an  action  brought  to  reoover  a  debt  con- 
tracted in  each  capacity. 

2.  Ibid:  i6i(i; /roud.— The  word  ••  fraud."  as 
used  in  the  bankrupt  act,  means  positive  fraud 
inTolving  moral  turpitude. 

8.  Ibid:  Fraud;  pleading. — An  allegation  in 
a  narr.  that  the  defendant,  '*  contriving  and 
frmdulently  intending  to  deceive,  defraud  and 
iqjure,  *  *  did  not  *  *  pay  over** 
moneys  due  as  factor,  does  not  charge  positive 
fraud  within  the  meaning  of  the  bankrupt  act. 
[Scott  V.  Porter.  Sup.  Ct.  of  Penn.  Feb. 
16.  1880.] 

AsaauU:  Damages;  evidence. — In  an  action 
for  assault  and  battery,  although  plaintiff  is  a 
trespasser  on  defendant's  lands,  he  may  re- 
cover exemplary  damages,  if  the  defendant 
use  unnecessary  force  in  removing  him,  and 
the  jury  find  defendant*s  acts  to  be  wanton 
and  malicious. 

In  opening  this  case  in  his  own  behalf,  upon 
a  former  tri^,  defendant  said  he  knew  he  had 
made  himself  liable.  Heldy  that  this  admis- 
sion might  be  shown  upon  the  second  trial. 
[Kipp  V.  Youmans.  N.  Y.  Su.  Ct.  Gen  T., 
Third  Dept.  Decided  Jan.,  1880.] 

Evidence. — Comparison  of  signatures  can 
only  be  nuule  with  signatures  properly  in  evi- 
dence, and  the  genuineness  of  which  is  mate- 
rial to  the  main  issue.  Signatures  cannot  be 
introduced  for  the  mere  purpose  of  comparison. 

A  witness  in  identifying  a  signature  to  re- 
ceipts allied  to  have  been  made  by  M.,  de- 
fendants intestate,  testified  that  he  knew  M.*s 
signature,  and  had  often  seen  him  write.  On 
cross-examination  he  testified  that  the  signa- 
tures he  had  seen  M.  write  were  indorsements 
on  checks,  which  checks  he  thought  he  had, 
but  had  not  looked  at  them  lately.  He  was 
then  asked  the  following  question :  **  Yon  are 
not  quite  sure,  if  you  should  have  those  checks 
about  you  and  his  signature  there,  but  what 
your  opinion  might  be  altered  as  to  these,  are 
you?    This  was  excluded.    Held,  no  error. 

It  is  not  a  matter  of  right  to  ask  every  con- 
ceivable question  on  cross-examination  to  as- 
certain how  much  recollection  the  witness  has. 

Where,  in  an  action  brought  against  an  ad- 
ministrator, the  plaintiff,  on  cross-examina- 
tion, has  been  examined  as  to  a  transaction 
with  the  deceased,  he  is  entitled  to  state  the 
whole  transaction,  so  as  to  show  that  the  in- 
ference sought  to  be  drawn  therefrom  was  un- 
founded in  fact.  [Merritt  v.  Campbell  et  al., 
adm'rs.  N.  Y.  Ct.  of  Appls.  Decided  Jan. 
15,  1880.] 

Burden  of  proof:  Donatio  causa  mortis. — 
In  an  action  by  administrator  to  recover  prop- 
erty of  his  intestate  in  the  hands  of  the  widow, 


where  the  answer  admits  the  ownership  of  the 
property  by  the  intestate  shortly  prior  to  his 
demise,  and  sets  up  as  a  defense  a  donatio 
causa  mortis,  the  burden  of  proof  is  upon  the 
defendant  to  establish  the  validity  of  her  title 
by  gift.  The  affirmative  of  the  issue  is  upon 
defendant. 

The  possession  by  the  wife  or  relatives  liv- 
ing in  the  family  of  the  intestate  at  the  time 
of  his  death,  of  property  shown  to  be  the 
property  of  the  intestate  shortly  prior  to  his 
death,  is  not  prima  facie  evidence  of  title  in 
such  person  luiving  the  manual  possession  of 
such  property 

A  wife  is  not  a  competent  witness  to  prove 
a  donatio  causa  mortis  by  her  husband  shortly 
prior  to  his  death.  [Conklin,  admr.,  v.  Conk- 
lin.  N.  Y.  Sup.  Ct.  Gen.  T.  First  Dep.  De- 
cided March  5,  1880.] 

Appeal:  Frivolous  Answer;  Witness. — 
Where  an  answer  is  stricken  out  as  fHvolous, 
but  before  such  order  was  made  an  amended 
answer  had  been  served,  such  order,  if  erro- 
neous, does  not  affect  the  final  Judgment  and 
cannot  be  reviewed  on  appeal. 

A  witness  testified  positively  to  the  pay- 
ment of  taxes  by  his  principal,  but  on  cross- 
examination  admitted  that  he  was  not  present 
when  said  payment  was  made,  and  bad  no 
personal  knowledge  of  the  same.  Held,  That 
though  such  evidence  is  open  to  criticism  as 
proof  of  such  a  fact,  yet  as  the  witness  tes- 
tified positively  as  to  the  payment,  and  as 
there  was  no  evidence  that  the  taxes  were  not 
paid,  and  as  he  may  have  had  knowledge  of 
the  payment,  notwithstanding  the  facts  ad- 
mitted on  cross-examination,  the  finding  will 
not  be  disturbed.  [The  Mutual  Life  Ins.  Co. 
V.  Anson  B.  Hoyt  N.  Y.  Supreme  Court' 
Gen.  Term.    Second  Dept.] 

Principal  and  Agent. — Where  the  conductor 
on  a  car  acts  in  the  course  of  his  employment 
as  such,  and  with  a  view  to  defendant's  in- 
terest, and  on  appearances  upon  which  he  has 
to  exercise  his  judgment,  the  railroad  is  re- 
sponsible for  the  manner  in  which  he  acted 
and  the  consequences  of  his  act,  though  he 
may  have  acted  in  excess  of  his  authority. 
[Schultz  V.  The  Third  Ave.  R.  R.  Co.  N.  Y. 
Superior  Ct.    Gen.  Term.] 

Account  Stated :  Amendment. — ^To  constitute 
an  account  stated,  there  must  be  an  assent  by 
the  party  to  be  charged,  either  express  or  fairly 
implied. 

Pleadings  cannot  be  amended  on  i^peal  to 
the  court  of  appeals  so  as  to  reverse  a  Judg- 
ment [Volkening  v.  De  Graaf  et  al.  N.  Y. 
Ctof  Appaals.] 
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Legal  aathorities,  like  witnesses,  should  be 
weighed,  not  connted.  And  the  art  of  weigh- 
ing authorities  is  well  worth  some  distinct  at- 
tention on  the  part  of  the  reader  of  law.  We 
naturally  consider  the  court  which  rendered 
the  decision,  its  rank  and  Jurisdiction,  and 
refer,  perhaps  half  unconsciously,  to  a  vague 
and  indefinite,  but  yet  positive  estimate  we 
have  formed  of  its  relative  position  in  the 
scale  of  values  among  legal  opinions.  The 
date  of  the  decision  is  of  importance— both 
because  according  to  modem  and  especially 
American  law,  the  more  recent  decision  is  the 
more  authoritative,  if  other  things  be  equal, 
and  because  it  is  usually  necessary  to  give 
careful  attention  to  the  chronologic  place  of  a 
judicial  precedent  among  the  series  of  statutes 
and  constitutional  provisions  or  ordinances 
that  may  also  affect  the  subject. 

The  name  of  the  Judge  who  rendered  the 
prevailing  opinion  is  also  to  be  considered,  as 
well  as  that  of  the  court,  because  not  unfre- 
qaently  a  decision  of  a  higher  court  delivered 
by  an  inferior  judge  is  of  more  weight  than 
an  opinion  of  an  able  judge  in  an  inferior 
court.  There  are  not  a  few  subjects  on  which 
we  may  find  a  senator^s  opinion  giving  utter- 
ance to  the  majority  in  the  court  of  errors 
which,  as  a  guide  to  the  law,  is  inferior  in 
value  to  the  opinion  of  Bronson  or  Cowan  or 
Walworth  in  the  lower  tribunal,  whose  deci- 
sions the  court  of  errors  was  revising  in  the 
particular  cause  and  for  the  time  being.  In 
others  the  determination  of  the  higher  court 
is  paramount ;  but,  if  ill-considered,  it  grad. 
ually  sinks  to  its  true  level  and  loses  what- 
ever respect  was  due  only  to  official  position 
and  political  supremacy,  and  not  at  all  to  the 
intrinsic  weight  and  reason  of  the  judgment. 

In  our  own  forms  of  judicial  organization, 
too,  there  are  frequently  instances  where  an 
opinion  of  Allen  or  Grover,  rendered  in  the 
supreme  court,  outweighs  an  opinion  of  some 
of  those  who  temporarily  sat  in  the  court  of 
appeals  during  the  period  of  its  shifting  com- 
position previous  to  the  creation  of  the  present 
permanent  court.  And  often  a  special  term 
opinion  from  an  able  and  careful  judge  com- 
mands moreinfiuenceon  the  course  of  opinion 
subsequently  than  an  offhand  ruling  by  a  gen- 
eral term  in  some  other  department. 

The  apparent  care  and  consideration  given 
to  the  particular  case  is  therefore  an  element 
in  the  value  of  the  opinion  closely  connected 
with  these  other  characteristics.  The  naibes 
and  repute  of  the  counsel  who  argued  the 
cause,  the  thoroughness  and  exhaustiveness 
of  their  arguments  as  indicated  by  their  brie&, 
and  the  indications  the  opinion  aflbrds  as.  to 


how  far  the  questions  were  deliberated  upon 
by  the  court  are  never  to  be  oveilooked.  The 
English  judges  commonly  distinguish  between 
cases  decided  upon  the  argument  and  those 
reserved  for  deliberation,  calling  the  latter 
<*  considered  cases."  It  is  true  that  under  our 
method  of  judicial  business,  oases  decided  on 
the  argument  often  receive  the  consideration 
and  deliberate  judgment  of  the  entire  court, 
while  those  reserved  sometimes  are  simply 
delegated  to  the  individual  opinion  of  one 
member  of  the  court,  too  little  scrutinized  by 
his  associates ;  but  where,  as  is  usually  the 
case,  the  opinion  delivered  by  one  member 
may  be  said  to  be  truly  the  opinion  of  his 
concurring  associates,  the  causes  reserved 
make  the  better  precedents.  In  either  case, 
however,  the  real  question  is  as  to  the  degree 
of  consideration  the  point  of  law  a4}udicated 
received,  and  there  is  many  an  oral  decision 
which  fh>m  reasons  of  carefhl  and  complete 
consideration  appearing  on  the  face  of  the  re- 
port is  far  more  worthy  of  respect  than  some 
long  delayed  and  little  considered  opinions  in 
cases  reserved  for  writing. 

Attention  should  be  given  also  to  whether 
the  court  examine  and  discuss  previous  au- 
thorities ;  whether  they  place  their  decisions 
on  the  authorities  or  on  the  reason  of  the  thing 
or  both ;  whether  they  rest  upon  a  statute,  or 
a  local  rule  or  doctrine ;  and  whether  they  de- 
clare the  point  to  be  already  unquestionably 
settled,  or  concede  it  to  be  an  open  one. 

The  reader  who  habitually  gives  attention 
to  these  and  kindred  points  will  find  in  time 
that  as  he  reads  a  decision  it  will  take  its  own 
place  and  level  in  his  mind  and  memory,  and 
when  he  recalls  it  afterward  it  will  be  witli  at 
least  an  approximation  to  some  estimate  of 
its  value  among  conflicting  opinions. — Daily 
(N.  Y.)  Register. 

Abridxneits. 
Writers  of  abridgments  have  in  general  been 
favorably  regarded  by  both  the  courts  of  law 
and  equity.  ''Abridgments  may  with  great 
propriety  be  called  a  new  book,  because  not 
only  the  paper  and  print,  but  the  invention, 
learning  and  judgment  of  the  author  is  shown 
in  them,  and  in  many  cases  are  extremely  nse- 
Ail,  though  in  some  instances  prejudicial,  by 
mistaking  and  curtailing  the  sense  of  the  au- 
thor." A  fair  abridgment  is  always  entitled 
to  protection.  To  constitute  a  true  and  proper 
abridgment  of  a  work,  the  whole  must  be  pre- 
served in  its  Mense,  and  then  the  act  of  abridg- 
ment is  an  act  of  the  understanding,  employ^ 
in  copying  a  large  work  into  ji  sp^aUer  com- 
pass, and  render^ig  it  less  ^ixpe^sivie  and  more 
convepientiy.bptb  totbe.twe>spiuAei)f  Uio 
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reader,  which  make  an  abridgment  in  the  na- 
tore  of  a  new  and  meritonoua  work.  An 
abridgment,  when  the  understanding  is  em- 
ployed in  retrenching  unnecessary  and  unin- 
teresting circumstances,  which  rather  deaden 
the  narration,  is  not  an  act  of  plagiarism  upon 
the  original  work,  nor  against  any  property  of 
the  author  in  it,  but  an  allowable  and  merito- 
rious work. 

A  mere  selection  or  different  arrangement 
of  parts  of  the  original  work,  so  as  to  bring 
it  into  smaller  compass,  will  not  be  held  a 
bona  fide  abridgment.  There  must  be  a  real, 
substantial  condensation  of  the  materials, 
and  intellectual  labor  and  judgment  bestowed 
thereon,  and  not  merely  the  facile  use  of  the 
scissors,  or  extracts  of  tne  essential  parts  con- 
stituting the  chief  value  of  the  original  work. 
The  abridgment  must  not  only  contain  the  ar- 
rangement of  the  book  abridged ;  the  ideas 
must  also  be  taken  from  its  pages.  It  must 
be  in  good  faith  an  abridgment,  not  a  treatise 
interlarded  with  citations.  To  copy  certain 
passages  from  a  book,  omitting  others,  is  in 
no  sense  a  just  abridgment ;  the  judgment  is 
not  exercised  in  condensing  the  views  of  the 
author  not  condensed.  Between  a  compila- 
tion and  an  abridgment  there  is  a  clear  dis- 
tintion ;  a  compilation  consists  of  selected 
extracts  from  different  authora;  an  abridg- 
ment is  a  condensation  of  the  views  of  the 
author.  The  former  cannot  be  extended  so 
as  to  convey  the  same  knowledge  as  the 
original  work ;  the  latter  contains  an  epitome 
of  the  work  abridged,  and  consequently  con- 
veys substantially  the  same  knowledge.  The 
former  cannot  adopt  the  arrangement  of  the 
works  cited ;  the  latter  must  adopt  the  arrange- 
ment of  the  work  abridged.  The  former  in- 
fringes the  copyright  if  the  matter  transcribed 
when  published  shall  impair  the  value  of  the 
original  work ;  a  fair  abridgment,  though  it 
may  injure  the  original,  is  lawful. — Handy 
Law  Series. 


An  action  for  assault  and  battery  decided 
last  month  in  the  Supreme  Civil  Court  at  Bos- 
ton, involved  a  queston  of  some  moment  as  to 
the  rights  of  railroad  passengers.  The  ma- 
terial point  of  the  case  was  to  determine 
whether  a  ccnt^oratian,  having  agreed  to  carry 
a  passenger  over  a  through  route  at  a  reduced 
rate,  less  than  l^at  asked  for  transport  to  some 
intermediate  station^  has  a  right  to  prevent 
the  passenger  from  stopping  at  that  station 
until  he  lu»  paid  additional  fare.  The  decis- 
ion of  the  court  holds  that  the  company  has  no 
such  r^ht.  The  plaintiff  bought  an  ordinary 
limited  ticket  over  the  Old  Colony  line,  from 
Boston  to  New  Yoric,  for  |1.    Arrfvkig  at 


Newport,  to  which  place  the  regular  fare  is 
$1.60,  he  started  to  go  ashore,  when  he  was 
stopped  by  an  officer  of  the  company  and  liot 
allowed  to  leave  the  boat  until  he  had  paid 
the  sixty  cents  difference  in  fare.  He  acceded 
to  the  demand,  and  then  brought  the  above  ac- 
tion. According  to  the  decision,  it  seems 
that  a  railroad  or  steamboat  company  cannot 
lawfully  prevent  a  passenger  from  leaving  the 
cars  or  boat  at  any  station  when  a  regular 
stop  is  made  for  the  exchange  of  passengers. 
The  company  may  demand  the  difference  in 
fare  between  local  and  through  rate,  and,  if 
payment  is  refused,  recover  the  same  in  a  civil 
action,  but  have  no  other  remedy.— 7%€  Cen- 
tral Law  journal. 


A  CURIOUS  mode  of  evading  an  injunction 
was  practiced  in  Buenos  Ayres  Gras  Co.  v. 
Wilde,  Ch.  Div.,  July  10,  1880,  42  L.  T.  (N. 
S.)»  657.  On  motion  for  injunction  to  restrain 
defendant  from  publishing  a  certain  caution- 
ary advertisement,  or  any  other  of  like  nature, 
as  calculated  to  injure  the  plaintiff's  business, 
the  defendant  undertook  until  the  trial  not  to 
issue  the  advertisements.  Defendant  after- 
waid  published  in  a  newspaper  a  notice  of  the 
hearing  of  the  motion,  and  of  his  undertaking, 
which  virtually  repeated  the  caution,  This 
was  in  large  type,  occupjing  half  a  page. 
The  plaintiff  moved  to  commit  the  defendant 
for  contempt.  The  court  said:  "It  would 
have  been  well  for  Mr.  Wilde  to  have  ab- 
stained fh>m  further  advertisements  in  the 
newspapers.  Silence  is  the  best  obedience  in 
such  a  case."  But  the  argument  of  the  plain* 
tiff,  that,  having  been  ordered  not  to  do  a  cer- 
tain thing,  the  defendant  was  guilty  of  con- 
tempt in  telling  the  world  he  was  not  at  liberty 
to  do  it,  did  not  prevail,  and  he  was  discharged. 


In  the  casb  of  State  v.  Ah  Chuey,  the  Su- 
preme Court  of  Nevada  held  that  it  was  no 
violation  of  the  constitutional  privilege,  *that 
no  person  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself,"  to  com- 
pel him  to  submit  his  person  against  his  ob- 
jection, to  exhibit  his  arm  so  as  to  show  cer- 
tain marks  for  the  purpose  of  proving  his 
identity.  The  appellate  court,  in  an  extended 
opinion,  discusses  the  ground  Of  this  consti- 
tutional privilege,  and  defines  it  to  be  precau- 
tion against  inducing  a  witness  to  tell  a  false- 
hood by  the  flattery  of  hope  or  the  suspicion 
of  fear. 


Liability  of  surety  for  costs  of  non-resi- 
dent plaintiff  begins  with  the  undertaking, 
and  ends  with  the  termination  of  the  action. 
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Among  the  antiqaities  of  England  as  in- 
teresting as  any  are  the  records  of  tenures. 
These  are  grants  of  certain  parcels  of  lands 
giren  nnder  what  is  termed  '*  Sergeantry  "  by 
some  king  for  personal  services  to  him,  which 
will  be  recognized  in  what  manner  by  the  fol- 
lowing copies,  for  which  we  are  indebted  to 
Kirby's  Wonderftil  Museum.  (See  toI.  8,  pp. 
118,  119): 

**  William,  son  of  William  de  Alesbum, 
holds  three  yard  lands  of  our  lord  the  king  in 
Alesbury,  in  the  county  of  Bucks,  by  the  ser- 
geantry of  finding  straw  for  the  6ed  of  our 
lord  the  king,  and  to  straw  his  chamber,  and 
by  paying  three  eels  to  our  lord  the  king,  when 
he  should  come  to  Alesbury  in  winter.  And 
also  finding  for  the  king,  when  he  should 
come  to  Alesbury  in  summer,  straw  for  his 
bed^  and  moreover  grass  or  rushes  to  strew  his 
chamber,  and  also  pajring  two  green  geese; 
and  these  services  aforesaid  he  was  to  perform 
thrice  a  year,  if  the  king  should  hi^pen  to 
come  three  times  to  Alesbury  and  not  oftener.*' 

From  another  we  have  it  that  *'  Peter  Spil- 
man  paid  a  fine  to  the  king  for  the  lands 
which  the  said  Peter  held  by  the  sergeantry 
of  finding  an  Esquire  with  a  humbergillf  or 
coat  of  mail  for  forty  days  in  England,  and  of 
finding  litter  for  the  king's  bed  and  hay  for 
the  king's  palfrey,  when  the  king  should  lie 
at  Brokenerst  in  the  county  of  Southampton." 

''William  Uoppeshort  holds  half  a  yard- 
land  in  that  town  (Bockhampton,  county  of 
Burks,)  of  our  lord  the  king,  by  the  service  of 
k^ping  for  the  king  six  damsels,  to  wit :  * 
*  *  at  the  cost  of  Peking.  This  was  called 
pimp-tenure.*' 

In  the  12th  year  of  the  pontifate  of  Bishop 
Shirlawe  1509  Dionisia,  widow  of  John  Pol- 
lard, the  elder,  died  seized  of  one  piece  of 
land  called  Hekes,  near  the  park  of  Aukland, 
which  was  held  of  the  lord  bishop  in  capiti, 
(directly  under  the  crown,)  by  the  service  of 
showing  to  the  bishop  one  fawchon,  at  his  first 
coming  to  Aukland  after  his  consecration. 

Thus  it  is  seen  under  what  manner  some  of 
the  favors  and  what  were  thus  considered 
favors  by  the  former  reigning  power  of  Great 
Britain,  and  which  titles,  to  a  considerable 
extent,  hold  good  to-day.— Xegol  Adviser. 


Wkat  is  BelNittlair 

John  S.  Bancroft  and  others  sued  John  V. 
SheehaM  and  others  in  the  Supreme  court,  the 
complaint  charging  an  indebtedness  on  balance 
of  account  for  go^s  sold  and  delivered.  The 
answer  was  a  general  denial.  Upon  the  trial 
the  plaintifiT  proved  the  manufacture  and  ship- 
ment of  a  quantity  of  caps,  pursuunt  to  con* 


tract,  and  their  receipt  by  defendants.  The 
defendants  were  then  permitted  to  prove, 
although  no  such  defense  was  set  up  in  the 
answer,  that  the  caps  were  imperfe^;  and 
specific  defects  were  pointed  out  When  de- 
fendants rested,  plaintiff^  offered  to  disprove 
the  statements  respecting  the  specific  defect 
in  the  caps.  The  testimony  was  excluded 
upon  the  ground  that  plaintiffs  were  bound 
before  resting  to  exhaust  their  case.  Upon 
appeal  by  plaintiffs  fhim  a  Judgment  for  de- 
fendants, the  general  term  directed  a  reversal. 
Judge  Barrett,  in  his  opinion,  says  the  plain- 
tiffs were  not  bound  to  forestall  the  defense, 
and  were  quite  Justified  in  resting  upon  proof 
of  manufacture  and  delivery  of  the  goods  un- 
der their  contract.  It  was  quite  time  enough 
when  defendants  should  Justify  the  return  of 
the  goods  by  proof  of  specific  defects,  to  rebut 
such  proof  by  counter  evidence. 

Presiding  Judge  Davis,  concurring,  says  it 
was  not  necessary  that  the  plaintiff,  in  making 
out  his  case,  should  go  further  than  to  show 
generally  the  sale  and  delivery  of  the  goods. 
He  was  not  bound  to  anticipate  particular  de- 
fects, and  give  evidence  to  show  that  they  did 
not  exist.  If  that  were  the  rule  as  to  one  de- 
fect, it  would  be  as  to  all  that  possibly  might 
be  attempted  to  be  shown,  and  such  trials 
would  b^me  interminable.  The  evidence 
offered  should  have  been  received,  because  it 
was  in  rebuttal. 

Judge  Ingalls  favored  an  affirmance  upon 
the  ground  that  the  defects  in  the  goods  had 
been  sufficiently  shown. — 7^  Daily  Register, 


In  the  Southern  Express  Co.  v.  Van  Meter, 
recently  decided  by  the  Supreme  Ck)urt  of 
Florida,  the  question  was  as  to  misdelivery  by 
an  express  agent  under  mistake.  A,  a  stranger 
in  town  stopping  at  a  hotel,  forged  a  tel^^ram 
in  the  name  of  B,  requesting  a  bank  in  another 
town  to  remit  $500  to  B  by  express,  which  the 
bank  did  on  receiving  B's  agent* s  obligation 
to  repay  it ;  and  it  was  subsequently  repaid. 
A  called  at  the  express  office  in  company  with 
the  landlord  of  his  hotel,  who  treated  him 
there  as  B,  though  without  any  request  fhim 
the  express  agent  for  infcnrmation  or  identifi- 
cation. The  express  agent,  knowing  that  A 
was  a  stranger,  deliver^  to  him  the  package. 
The  court  held  that  the  express  company  was 
liable.  The  decision  seems  to  have  been 
placed  on  the  principle  that  an  express  com- 
pany is  a  kind  of  carrier  that  is  held  to  make 
actual  delivery  (unless  it  Is  another  than  the 
last  in  a  series  of  connecting  lines),  and  if  it 
fails  to  make  personal  delivery  to  the  one  to 
whom  the  package  is  addressed,  it  must  make 
good  the  looSt 
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LuDOViCK  CoRTUSius,  an  eminent  lawyer, 
who  died  at  Padua,  on  the  15th  of  July,  1518, 
when  upon  his  death-bed  forbade  his  relations 
to  shed  tears  at  his  fhneral,  and  even  put  his 
heir  under  a  heavy  penalty  if  he  neglected  to 
perform  his  orders.  On  the  other  hand,  he 
ordered  musicians,  singers,  pipers,  fiddlers,  of 
all  kinds  to  supply  the  place  of  mourners,  and 
directed  that  50  of  them  should  walk  before 
his  corpse  with  the  clergymen,  playing  upon 
their  several  instruments.  For  this  service 
he  ordered  each  of  them  half  a  ducat.  He 
likewise  appointed  12  maids  in  green  habits 
to  carry  his  corpse  to'the  Church  of  St.  Sophia, 
where  he  was  buried,  and  that  they  too,  as 
they  went  along,  should  sing  aloud ;  having, 
each  of  them,  as  a  recompense,  a  handsome 
sum  of  money  allotted  for  a  marriage  portion. 
All  the  clergy  of  Padua  marched  before  in 
long  procession,  together  with  all  the  monks 
of  the  convent,  except  those  wearing  black 
habits,  whom  he  expressly  excluded  by  his 
win,  lest  the  blackness  of  their  hoods  should 
throw  a  gloom  upon  the  cheerMness  of  the 
procession. 


for  the  actual  expenses  of  the  trial;  What 
practitioner  could  not  point  to  eases  in  which 
forty  or  more  summonses,  none  of  which  af- 
fected the  ultimate  result,  were  taken  out  in 
the  early  stages  of  a  single  action  ?  And 
how  often  does  it  not  happen  that  one  of  the 
parties,  wearied  and  exhausted  by  this  drain 
on*his  resources,  abandons  his  claim  long  be- 
fore the  day  of  trial  arrives  f — Times. 


N^ 


Legal  Skirmishino. — Two  great  principles 
have  long  become  clear.  On  is,  that  suitors 
will  agree  to  nothing  unless  they  are  com- 
pelled to  make  up  Uieir  differences.  To  be 
unreasonable  and  obstinate  is  the  char- 
acteristic, we  had  almost  said  the  duty  and 
privilege,  of  a  litigant.  The  other  great  prin- 
ciple is  that  the  more  preliminary  steps  there 
are  in  litigation,  the  more  chance  there  is  of 
subsidiary  disputes  springing  up,  to  the  great 
increase  of  costs.  It  is  astonishing  how  rare- 
ly voluminous  written  pleadings,  elaborate 
interrogatories  and  answers,  inspection  of 
documents  and  admissions^  and  all  the  other 
parts  of  the  vast  machinery  set  in  motion 
previous  to  to  the  trial  of  an  action,  have  the 
effect  of  narrowing  the  field  of  controversy. 
Often  the  result  is  just  the  contrary.  One  or 
two  now  points  of  difference  between  the 
parties  are  pretty  sure  to  be  started  before 
the  day  of  trial.  They  may  not  be  of  the 
slighest  consequence ;  but  neither  party  will 
concede  that  he  is  at  fault.  Some  minor, 
and  it  may  be  worthless,  question  is  contested 
with  as  much  vigor  and  with  as  little  r^ard 
to  economy  as  if  the  whole  issue  hung  upon 
the  decision  of  it.  In  the  excitement  of  the 
long  chase  they  forgot  the  game  which  they 
went  out  to  hunt.  A  hare  or  a  fox  crossing 
their  path  diverts  their  thoughts  from  the  big 
deer  which  they  intended  to  stalk.  Both  sides 
are  fearfbl  to  give  up  one  Jot  or  title ;  and 
over  a  paltry  subsidiary  question  as  much 
money  may  be  spent  as  would  have  sufficed 


A  <^nfl4  l«  Mmw. 


Some  time  during  the  pasi  summer  a  **  case 
in  law  "  of  considerable  interest  came  up  and 
was  tried  before  Justice  L.,  in  an  eastern  vil- 
lage. 

It  seems  that  the  orchard  of  one  of  our 
honest  old  farmers  had  been  at  dlflbrent  times 
visited,  and  many  of  the  best  trees  robbed  of 
their  fhiit.  Of  course  Farmer  E.  had  qsite  a 
curiosity  to  find  out  who  was  appropri«fcing 
his  apples.  So  cautiously  concealing  himself 
in  the  shadow  of  the  fence,  he  discovered  A 
fellow  in  the  act  of  filling  his  bag  with  the 

best  fruit.    Farmer  £ started  for  the 

youth  with  his  gun,  but  the  fellow  took  to  his 
heels  and  was  in  the  act  of  getting  over  the 
fence  when  a  discharge  ttem  the  gun  «*laid 
him  low." 

On  the  trial,  the  boy,  who  was  present, 
testified  to  the  shooting,  that  a  large  number 
of  shot  entered  his  back,  and  althmgh  manv 
had  been  removed,  still  there  were  many  left 
'that  plagued  him  considerably/ 

*' The  doctor,  who  wascalled,  testified  to  tlie 
fact  of  finding  a  number  of  shot  in  the-flesh, 
of  extracting  some  and  of  the  impossibility 
of  removing  others,  and  of  tlie  strong  proba^ 
bility  that  complainant  would  always  carry 
about  with  him  a  supply  of  lead. 

The  lawyers  rested  the  case,  and  the 
learned  justice  rose  to  instruct  the  Jury  when, 
from  the  farther  comer  of  the  room  aiq>eared 
the  form  of  a  very  benevolent  but  extremely 
seedy-looking  individual,  who  looking  over 
a  large  and  very  rusty  pair  of  spectacles ;  and 
pointing  his  long  finger  at  the  injured  boy; 
exclaimed ; 

'*  Young  man  1  Toung  man  I  yon  can  truly 
say  with  the  poet : 

*  ▲  chaise  to  keep  I  have.'  '* 

The  effect  was  irresistable.  Justice,  jury, 
lawyers  and  audience  were  instantly  convulsed 
with  uncontrollable  laughter,  and  for  ten  min- 
utes or  more  business  was  completely  sus- 
pended. The  verdict  when  rendered,  was  <*  no 
cause  for  action.'* 


The  patient  can  oftener  do  without  the  doe- 
tor  than  the  doctor  without  the  patient 
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Furnished  by  D.  K.  S1OKBL6. 


Appealf  from  the  deoUioDS  of  tbe  local  land  officers 
must  be  filed  within  the  time  required  by  the 
rules  of  practice. 
An  appeal  not  so  filed,  to  be  entertained,  must  set 

forth  good  and  sufflcteot  reasons  for  the  delay. 
The  Department  is  lll^edral  In  the  allowance  of  ap- 
peal.   

DKPABmaniT<w  thb  iMnBioB, 

WASBnraTON,  D.  C.,Aug.  «7, 1880. 
Sib:  I  have  considered  the  appeal  of  Leona 
Neips  from  your  decision  of  March  25,  1S80, 
denying  her  right  to  appeal  fh>m  the  decision 
of  the  regiat^  and  receiver,  in  the  case  of 
Isaac  Stevens  v.  Leona  Neips,  involving  the 
8  i  of  S.  W.  jl  of  section  10,  township  6  north 
range  10  east,  Ssicramento  District,  Califor- 
niAf  and  cancelling  her  pre-emption  declara- 
tory statement  No.  5975,  embracing  said  tract 
The  decision  or  opinion  of  the  roister  and 
receiver  was  rendered  August  2»,  187$,  in 
which  it  was  stated  '*  that  an  examination  of 
the  evidence  establishes  the  fact  oonclnsively, 
that  the  pre-emption  claimant  was  not  an  ac- 
tual settler  upon  the  lands  at  the  date  alleged ; 
that  she  has  not  been  at  any  time,  since  the 
filing  of  her  declaratory  statement,  a  bona  fide 
resident  upon  sidd  lands.  That  the  testimony 
of  herself  and  the  witnesses  introduced  in  her 
behalf,  without  reference  to  that  offered  ad- 
versely, seems  but  to  prove  conclusively,  that 
she  has  wholly  failed  to  show  compliance  with 
the  plain  provisions  of  law,  and  establishes 
an  evasion  ratber  than  a  compliance  ^re- 
with.*'  The  register  and  receiver  recommen- 
ded the  rejection  of  the  claim  of  Leona  Neips 
and  that  the  homestead  entry  of  Stevens  for 
said  tract,  be  allowed  to  remain  subject  to 
further  proof.  Of  this  decision  or  opinion  the 
parties  had  due  notice. 

On  the  26th  of  February,  1880,  more  than 
six  monUis  aftor  the  rendition  of  said  opinion, 
and  long  after  the  papers  had  been  filed  in 
your  office,  Miss  Neips  presented  an  appeal  at 
the  local  office,  and  prayed  that  it  be  allowed, 
alleging  and  proving  as  reasons  therefor  that 
on  the  14th  of  September,  1879,  she  addressed 
a  letter  to  her  attorney  at  Sacramento,  asking 
when  the  time  allowed  for  appeal  would  ex- 
pire ;  that  on  the  16th  of  the  same  month  her 
attorney  informed  her,  by  letter,  that  the  time 
would  terminate  October  22,  1879 ;  that  be- 
fore the  latter  date  she  requested  her  attorney 
to  prosecute  an  appeal,  and  was  then  informed 
that  the  papers  had  been  forwarded  to  your 
office,  and  that  the  time  for  appeal  expired 
September  2d,  1879 ;  that  the  reason  she  did 


not  thereafter  sooner  apply  for  an  allowance 
of  her  appeal  was  because  she  presumed  tiiat 
it  would  avail  nothing  to  do  so. 

Her  attorney  in  his  affidavit  fails  to  give 
any  reason  for  his  mistake  except  that,  "  it 
may  be  and  probably  is  the  fact  that  when  he 
wrote  the  letter,  he  had  the  impression  that 
sixty  days  were  allowed  for  the  a{^[>eaL" 

Usually  this  Department  is  liberal  in  the 
allowance  of  appeals,  when  there  is  a  proper 
discretion  left  in  the  matter,  and  it  is  shown 
that  no  adverse  party  would  be  injured.  But 
in  this  case  there  is  no  good  reason  given  for 
departing  from  the  rules  of  practice,  especially 
in  view  of  the  positive  recitals  of  the  register 
and  receiver's  opinion. 

Your  decision  is  therefore  affirmed,  and  the 
papers  submitted  with  your  letters  of  May  14, 
and  July  21,  1870,  are  herewith  returned. 
Very  respectfully, 

A.  Bell,  Acting  Secretary. 
The  ConmW  of  the  General  Land  Office. 

FMTt  Aaa^l^*  Tmrnwudtm  ■— rvtl— ■ 

Under  dectlons  2380  and  2381,  U.  S.  Bevlsed  Stat- 
utes, the  President  fs  authorized  to  reserve  town- 
sites  on  the  shores  of  harhors,  at  the  JunetloD  of 
rivers,  important  portages,  or  any  natural  or 
prospective  centres  of  population;  and  to  cause 
the  same  to  be  surveyed,  appraised  and  offered 
for  sale. 

When  once  appraised  there  is  no  provision  of  law 
which  authorizes  a  reappraisement  of  the  lots  In 
such  town.  If  a  new  method  o(  disposal  is  de- 
sired or  a  different  price  required,  Congress  must 
furnished  the  remeay. 

Department  of  the  Interior, 
Washinqton,  Augttet  28,  1880. 

Sm :  I  return  herewith  application  forward- 
ed by  your  letter  of  28d  instant,  for  a  reap- 
praisment,  and  reduction  of  the  price  of  lots 
in  the  townsite  reserve  of  Port  Angeles, 
Washington  territory,  set  apart  by  executive 
order  of  March  10,  1868,  under  act  of  March 
8,  1868,  (12  Stats.,  754),  now  section  2880, 
2881  Revised  Statutes. 

It  appears  that  the  town  was  surveyed  and 
platted,  and  in  May,  1864,  the  lots  were  offered 
at  public  auction,  after  due  appraisement,  as 
provided  by  the  act. 

Section  2881,  before  cited,  provides  for  the 
appraisement  and  sale  of  the  lots  in  such  re- 
serve, and  prescribes  specifically  that  "no  lot 
shall  be  disposed  of  at  public  sale  or  private 
entry  for  less  than  the  appraised  value  there- 
of." No  provision  is  made  for  new  appraise- 
ments from  time  to  time  in  the  executive  dis- 
cretion ;  and  I  am  of  the  opinion  that  when 
once  brought  into  market  under  the  act  the 
price  of  the  lots  is  irrevocably  fixed,  so  far  as 
the  exercise  of  such  discretion  is  concerned. 
If  a  new  method  of  disposal,  or  a  diffeMit 
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price  for  the  lots  shall  appear  to  be  necessary 
to  insure  the  settlement  of  the  town,  legisla- 
tion will  be  required  to  etfect  the  object,  and 
application  must  be  made  to  Congress  for  re- 
lief. As  the  law  stands,  I  do  not  feel  author- 
ized to  direct  a  new  appraisement. 
Very  respectftiUy, 

A.  Bell,  Acting  Secretary. 
The  CmmW  of  the  General  Land  Office. 


i^ht  ((ourts. 


IH  B^IIJITT— H«wS«lta. 

August  ao,  1880. 

7416.  Mary  J.  Spielman  t.  Thomas  J.  Shrsere  et  al.   Par- 
tition.   Com.  sols.,  Hiae  a  Thomas. 

7418  E.  Wriffht  r.  James  Frawlsy  st  al.    InfrplsadT. 
Com.  J.  WebbBoffsrs. 

Rbpt.  S,  1880. 

7417.  Osrman  American  National  Bank.    Petition  to  ap- 
proye  sale.    Oom.  sol.,  B.  U.  Kejser. 

74U.  Oenaan  American  National  Bank.  Petition  to  ap- 
'••ale.   Oom.  sol.,  B.  CJ.  Kejser. 


CIBCVIT  €OVKT..fl 


at  I<aw. 


AUOU8T  88, 1880. 
snoo.  O.  T.  Thompson  t.  S.  H.  Walker  et  al.    Jadfment 
of  JnsUoe  Hall,  $88  JO. 

tnoi.  Josphine  A.  Oorby  r.  John  W.  Wriffht    Foreiffo 
Jadffment.  f  1484.48.    Plffs  att'ys.  Elliot  k  Robinson. 

SIOS.  McOnllaffh  k  Oo.  r.  Shoomaker  k  Hertsoff.    Acc*t, 
#148.    PMh  atty/H.  W.  Oamett. 

August  81, 1880. 
S104.  HaU  k  Latham  r.  Evans  k  MeLeod.   Certiorari. 
Defu  atty,  W.  T.  Johnson. 

Sbpt.  S,  1880. 
mto.  J.  P.  Bjron  k  Ck>.  t.  Lney  York.    Appeal.   Defts 


at^,  I.  a.  Kimball, 
nio -  " 


1188.  Tneker  k  Sherman  t.  WUliam  Kalb.    Oerttorari. 
Defu  atty,  Ohas.  E.  HoTsy  and  John  J.  Weed. 


PKOBATK  GOVST.— H«ffB«r,  J. 

Estate  of  John  Qnllter;  letters  were  ffranted  to  Mar- 
ffaretCia liter;  bond.t800. 

Estate  of  Rebecca  Marr ;  will  probated,  and  letters  issued 
to  Mary  J.  Marr ;  bond,  $800. 

Estate  of  Peter  McNamara ;  mle  on  ezecotrix  lasned. 

Estate  of  John  B.  Hotohtnson ;  order  of  publication. 

Estate  of  John  G.  Stafford ;  petition  of  widow  for  ad- 
ministration filed. 

Estate  of  David  Keppel ;  letters  were  ffranted  to  John  A. 
Keppel. 

Estate  of  Horace  H.  Wlllard ;  letters  were  granted  to 
Wash.  B.  WUliams. 

Estathe  of  Ontharine  T.  Bryant ;  letters  Issued  to  Emily 
O.  Bryant ;  bond.  $8U0. 

The  will  of  Solomon  Burke  was  filfld  for  nrobate. 

The  will  of  GwyrgB  A.  Norman  was  filed  lor  probate. 

The  will  of  John  A.  Lerely  was  filed  for  probate. 


Legal  NoUoes. 


FTKE  SUPREME  OOURT  OF  THE  DISTRICT  OF 
Ctolambla.  holdinff  a  Special  Term.    Probate  Jnrlsdlo- 
Uon.    Sept.  8d,  1880. 
In  the  matter  of  the  estate  of  John  B.  Hutchinson 


Application  for  Letters  of  Administration  on  the  estate 
4  fohm  B.  Hutchinson,  of  the  city  of  Washlnirton,  Dis- 
trict of  Columbia,  has   this  day  been   made  by  Arthur 


(IrlMth, 

All  persons  interested  are  hereby  notified  to  appear  In  this 
court  on  Friday,  the  8th  day  of  October  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  said  deceased  should  not  Issue  as  prayed.  Pro- 
Tided.  a  oopycf  this  order  be  published  once  a  week  for 
three  weeks  In  the  Washinffton  Law  Reporter  preyious  to 
the  said  day. 

Teet:  A.  WEBSTER.  ReffisUr  of  Wills. 

NAffsasmn.  Welmh,  SoHcMor.  884 


LegaiKoHees. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washinffton,  D.  O  hath  ob- ' 
taloed  ftrom  the  Supreme  Court  of  the  District  of  Columbia. 
hokUnff  a  Special  Term  for  Orphans'  Court  business.  Let- 
ters of  Administration  on  the  personal  estate  of  Lucy  F. 
Mellish,  late  of  the  District  of  Columbia,  deoeased. 

All  persons  havlnff  claims  affainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscriber,  at  or  before  the  X7th  day  of 
Auffostnext;  they  may  otherwise  by  law  be  excluded 
firom  all  benefit  of  the  said  estate. 

airen  under  my  hand  this  88th  day  of  Auffust,  1880. 
88-8  H.  B.  MOOLTON,Admlstrator. 


rpHIS  IS  TO  aiYE  NOTICE: 

JL  That  the  subscriber,  of  Washinffton  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
inff a  Special  Term  for  Orphana'  Court  business,  Lettere 
of  Administration  on  the  Personal  Estate  of  Oeorffe  W. 
Ohamberlen,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haTlnff  claims  affslnst  the  said  deceased  are 
hereby  warned  lo  exhibit  the  same,  with  the  Touchers 
iheeeof.  to  thesubserlber,  at  or  before  the  ISth  day  of  Aiiffust 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

aiyen  under  my  hand  this  ISth  day  of  Auffust,  1880. 

ISIDORA  E  .  CHAMBERLEN,  Administratrix. 


JN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
.   Columbia. 
HBISTOPHBB   TBUXBLL   BT  AL.  ) 

T.  I    No.  7887.    In  Equity. 

Hbkbt  F.  Tbuxmll.  I 

It  Is,  this  18th  day  of  Aufust^.  D.  1880.  ordered,  thht  the 
sale  made  and  reported  by  Wm.  J.  Miller,  trustse^  be 
ratified  and  confirmed,  unices  cause  to  the  contrary  thereof 
be  shown  on  or  before  the  Bth  day  of  September,  A.  Jk 
1880.  ProTlded  a  copy  of  this  order  be  inserted  in  the  ^ 
Washinffton  Law  Reporter,  once  in  each  of  three  successlre 
weeks. 

The  reported  sale  amounts  to  $880. 

By  the  Court :  A.  B.  HAGNER.  Asso.  Justice,  Ac. 

True  copy.    Test:       38-8  R.  J.  Mmos, Clerk.  Ac. 


C 


HANCERT  SALE  OF  A  THREE-STORT  BRICK 
DWELLINO*.  ALSO  A  FRAME  HOUSE,  ON  EIGHTH 
STREET  EAST,  NEAR  G  STREET  SOUTH,  OP- 
POSITE MAMNE  BARRICKS.  AT  AUCTION. 
By  Tirtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  in  equity  cause  No.  8,804,  the 
undersiffued  Trustee  therein  will  seU  at  public  auction,  In 
tront  of  the  premises,  on  MONDAY,  8th  day  of  September, 
A.  D.  1880.  at  8  o'clock  p  m..  all  that  certain  piece,  parcel  or 
lot  of  ffround  lyinff  and  beluff  In  the  city  of  Washlnfton,  In 
the  District  of  Columbia,  and  known  and  described  on  the 
ffround  plat  or  plan  of  said  city  as  pitrt  of  Lot  numbered 
twenty-one  In  square  numbered  nine  hundred  and  four  (804), 
beffinninff  at  the  line  dirldiuff  lot  numbered  twenty*two, 
one  hundred  and  twenty  feet  firom  the  comer  of  G  street 
und  8th  street  east,  runnluff  thence  north  on  a  line  with 
sain  8th  street  forty  (40)  feet ;  thence  west  seyenty  (70)  feet 
and  six  (8)  inches ;  thence  south  eleten  (11)  l^t ;  thence 
west  to  the  alley  as  laid  down  in  the  plan  of  said  square ; 
thence  south  bounded  by  said  alley  to  the  line  of  lot  num- 
bered twenty-two  (82) ;  thence  east  alouff  the  line  of  said 
lot  numbered  twenty-two  (SS)  to  the  place  of  beffinninff, 
toffether  with  the  improremenu. 

Terms  as  prescribed  by  decree :  One-third  of  the  purchase 
money  in  cash,  and  the  residue  In  two  equal  instalments  at 
one  and  two  years,  notee  to  bear  interest  and  to  be  secured 
by  a  trust  on  property  sold.  If  tenns  of  sale  are  not  com- 
plied with  in  ten  days  from  sale,  the  trustee  reeerres  the 
riffht  to  resell  the  property  at  the  risk  and  cost  of  the  de- 
faultiuff  purchaser,  after  fflTiuff  fire  days  noUceofsnch 
resale  in  some  newspaper  published  in  Washinffton,  D.  C. 
CouTeyanciuff,  Ac,  at  purchaser's  cost.  A  deposit  of  one 
hundred  dollars  will  be  required  at  time  of  sale 

-  eEPr *  " 


88-8 


JOSEPH  F.  HODGSON,  Trustee, 
1108  ISth  street  northwest. 


rIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, hoidluff  a  Special  Term  for  Orphauk*  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  James  U. 
Reld,  late  of  the  District  of  Columbia,  deceased. 

All  persons  harinff  claims  affsinst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscriber,  at  or  before  the  90th  day  of 
Auffust  next :  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate.  ^  ^  ._ 

GiTen  under  my  hand  this  80th  day  of  Aoffust  1880. 

88-8  JOHN  F.  DORAN,  Executor. 

Jonr  F.  MoNallbt,  SoUeitor. 
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Legal  Notices. 


FTHE  SUPREmTcOUBT  OF  THE  DISTBIOT  OF 
Columbia,  Special  Term.  Probate  Jariedletion.  Auffiut 
r.l880. 

In  the  matter  of  the  Eetate  of  Henrietta  Keleber. 

Application  for  letters  of  administration  on  tbe  estate  of 
Henrietta  Keleber,  of  the  eity  of  Washlncton,  District  of 
Oolnmbia,  has  this  dajr  been  made  by  James  Keleber. 

All  persona  Interested  are  hereby  notifled  to  appear  in 
this  court  on  Friday,  the  84th  day  of  September  next,  at  11 
o'clock  a,  m.,  to  show  cause  why  letters  of  Administration 
on  the  estate  of  the  said  deceased  should  not  issue  as  prayed, 
ProTlded,  a  copy  of  this  otder  be  published  once  a  week; 
tor  three  weeks,  in  the  Washinctou  Law  Reporter,  prwrlous 
to  the  said  day. 
SA-S        Test:   '  A.  WEBSTER.  Refleter  of  Wills. 

John  B.  Labnbb,  Solioltor. 


In  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  S7th  day  cf  Anipist,  i8So. 
Tbatrs  ) 

▼.  i    Ko.  7,400.    Eq.  Doc, 

JiLLIAmD.  ) 

On  motion  of  the  plaintiff;  by  Mr.  R.  P.  Jackson, 
his  attorney,  it  ie  ordered  that  tbe  defendant,  Cordelia  M. 
Jilliard,  cause  her  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  dajrs  after  this  day. 
otherwise  the  cause  will  be  proceeded  with  as  In  case  of 
default. 

By  the  (;ourt.  A.  B.  HAGNER,  Asoo.  Justice. 

True  copy.     Test:  86-S  R.  J.  Mbigs. Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Oolnmbia,  the  27th  day  of  August,  1880. 


JuuA  A.  Cnoeo  wt  Ah. 

T. 

Sabah  a.  Bakbbr  bt  al. 


|no. 


4841.    E4.D0c.l6 


Legal  NoHcee. 


TN.THE  SUPREME  COURT  OF  THE  DISTRICT  OF 


Ifo.  7146.    Equity. 


Columbia, 

Abthub  A.  BmrBT,  TbustbbI 

Ada  Lbokabd  bt  al.        i 

It  is  this  90th  day  of  August,  A.D.1880,  by  the  court,  ordered 
that  the  sale  of  the  real  estate  described  in  these  proceed- 
ings  to  Mrs.  Abbie  L.  IBolton,  by  the  trustee  herein, 
be  ratUled  and  confirmed,  unless  cause  to  tbe  contrary  be 
shown  on  or  before  the  Ust  dav  of  September  1 880.  Provided, 
a  copy  of  this  order  be  published  In  the  Washington  Liaw 
Reporter  once  a  week  for  three  succeselTe  weeks  befive 
said  day. 

The  report  slates  the  amount  of  said  sale  to  be  $1800, 

in  cash.  

By  the  Court.  A.  B.  HAGNER,  Aseo.  Justice. 

84-8  Test :  B.  J.  Mbios.  Clerk. 


Ob  motilon  of  the  plaintiflb,  by  Mr.  Wiswall,  their  sol- 
icitor, it  is  ordered  that  the  defendanu,  Philip  J.  Hines. 
Enoch  G.  Hines.  Joana  Ueinecke,  John  Hines,  Samuel 
Hines,  Belinda  Morris,  Bufus  8.  Croft,  Samuel  A.  Croft. 
Julia  A.  Bemls,  Leander  Lane.  William  T.  I^ne,  William 
W.  Kennedy.  Matthew  Q.  Kenue<iy, James  C.Kennedy, 
Howard  Keanedy,  Rachel  Rankin,  Mary  J.  Story^Samh  A. 
Jusley.  Wesley  Kennedy,  Mary  A.  Barnes.  Isaac  K.  Roder, 
John  O.  Kennedy,  Joseph  Kennedy,  Citisen  J.  Kennedy, 
Jane  Vallew,  Mary  Shoemaker.  Rachael  Martin,  Charlotte 
Schooley»  Harriet  Ourant.  Helen  Hamilton,  Napoleon  B. 
Kennedy*  Joseph  Kennedy,  David  Kennedy.  Betnm  M. 
Kennedy,  OhIoH.  Kennedy,  Thomas  J.  Kennedy,  Christian 
U .  Kennedy.  Daniel  H.  Kennedy,  Elias  S.  Kennedy,  William 
Kennedy,  John  Kennedy,  Leland  Kennedy,  Ann  Clark, 
David  Kennedy.  Mary  K  Hefilnc,  Elisabeth  Johnson,  WU- 
liam  W.  Kennedy,  Elisabeth  R.  Kennedy,  Samuel  Kennedy. 
Jobn  A.  Kennedy,  Mary  S.  Kennedy.  Harriet  B.  Thomas, 
Mary  F.  Kennedy,  Catherine  A.  Houston.  Nelson  T  Hous- 
ton, Mary  E.  Ramsdale,  George  P.  Bamsdale.  David  Hines, 
Robert  Hines,  Emma  Hedges,  Andrew  Hedges,  and  Philip 
H.  T.  Hines,  cause  their  appearance  to  be  entered  herein 
on  or  before  the  first  role-day  occurring  forty  davs  after 
this  day :  otherwise  the  cause  will  be  proceeded  with  as  in 
case  of  default.  

By  the  Court.  A.  B.  HAGNER,  Asso.  Justice. 

True  copy.    Test;       86-8 R.  J.  Mbios,  Clerk,  etc. 

I^OTICE.  

Whereas,  Two  pieces  of  United  States  ReTolutionary 
land-bounty  scrip  numbered  10.180  and  10.141,  respectively, 
each  for  eighty  (80)  acres,  was  Issued  by  the  Department  of 
the  Interior,  under  the  acts  of  Congress  of  May  80,  1880,  and 
July  IS,  1882.  and  whereas,  said  scrip  has  been  lost  or  de- 
stroyed: Notice  U  hereby  given  that  on  the  Oth  day  of 
October.  1880,  application  wili  be  made  to  the  <  Commissioner 
of  the  General  Land  Office,  at  the  City  of  Washington,  D. 
C,  in  pursuance  of  the  rules  and  regulations  of  his  office, 
for  the  Issue  of  a  certified  copy  in  lieu  of  said  lost  or  de- 
stroyed scrip. 

THOS.  C.  SHAPLEIGH, 
O.  E.  SLITTEN. 

Crookslon,  Minn.,  August  11, 1880.  84-6 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia, 

Equity  Causb  No,  8,428. 
To  depositors  In  the  Washmgton  City  Savings  Bank 
Notice  IS  hereby  riven  that  all  depositors  who  |nave  not 
drawn  either  of  the  last  three  dividends  made  by  tbe  Re- 
ceiver win  be  debarred  fitnn  all  claim  whatsoever  unless 
their  claims  for  undrawn  dividends  be  pxesented  to  the  Re- 
ceiver on  or  before  October  16, 1880. 

W.  F.  MATTINGLY,  Receiver. 
84^  W.  S.  COZ,  Jostlee. 


IN  THE  SUPREMS  COURT  OF  THE  DISTRICT  OF 
Columbia.  Holding  a  Special  Term  for  Orphans*  Court 
Business,  August  27, 1880. 

In  the  matter  of  the  Will  of  James  H.  Gulick,  deceased, 

Appllcaton  for  Probate  of  Will,  and  fbr  I^ettires  of  Ad. 
ministration  c.  t.  a.,  on  the  estate  of  James  H.  Gulick,  late 
of  the  District  of  Columbia,  has  this  day  besn  made  by 
Mary  K.  Gulick. 

All  persons  Interested  are  hereby  notified  to  appear  in 
this  court  on  Frtday,  theMth  day  of  September  next,  at  11 
o'clock  a.  m  ,  to  show  cause  why  said  will  should  not  be  ad- 
mitted to  probate  and  record,  and  Letters  of  Administra- 
tion c.  t.  a.  on  the  estate  of  the  said  deceased  should  not 
Issue  as  prayed.  Provided,  a  copy  of  this  lorder  be  pub- 
lished once  a  week,  for  three  weeks,  in  the  Washington 
Law  Reporter  previous  to  the  said  day. 

By  the  Court:  A.  B.  HAGNER,  Justtoa,  Ac 

Test :  864       A.  WEBSTER, Register crfWUla. 

Hnrn  k  Thomas,  SoUoitors. 


CHANCERY  SALE  OF  VALUABLE  IMPROVED 
REAL  ESTATE.  SITUATED  ON  FOURTEENTH 
STREET  NORTHWEST,  BETWEEN  R  AND  S  STS 

In  pursuance  of  a  decree  of  the  Supre'me  Court  of  the 
District  of  Colombia,  passed  in  Equity  Cause  No.  6,880,  In 
which  George  Cobom  and  others  art  oomplalnanto,  and 
William  Henderson  and  another  are  defendants,  tbe  nndei^ 
signed  Trustee  will  offer  for  sale,  at  public  auction,  on 
TUESDAY,  the  7th  day  of  September,  A.  D.  1880,  at  6 
o'clock  p.  m..  In  front  of  theorem  IMS,  lot  of  ground  num- 
bered seventy-nine  (79,)  in  the  recorded  subdivision  of 
square  numbered  two  hundred  and  seven  ffiOT),  In  the  Cltv 
of  Washington,  D.  C,  improved  bv  a  two-story  Brick  Build- 
ing, and  situated  in  a  rapkUyl  improving  portion  of  the 

The  property  will  be  sold  subject  to  a  deed  of  trust  thereon 
dated  December  1, 1870  to  secure  the  payment  of  61,400  to 
the  executors  of  Joshua  Fierce,  which  becomes  due  la  ten 
years  from  the  date  of  the  deed. 

Terms  of  sale,  as  prescribed  by  the  decree,  are :  One-tlilnl 
of  the  purchase  money  in  cash,  and  tbe  balanoe  In  ^ual 
instalmenU  in  twelve  and  eighteen  months  from  the  day  of 
sale,  with  interest  at  six  per  cent  per  annum,  or  all  ossh, 
at  the  option  of  the  purchaser.  No  deed  given  until  all  the 
purchase  money  is  paid.  A  depoeit  of  #100  will  be  required 
at  the  time  of  sale.  The  terms  of  sale  sre  to  be  complied 
with  within  ten  days  after  the  day  of  sale. 

MARTIN  F.  MORRIS.  Trustee. 

THoe.  J.  F18HBB.  k  Co.,  Auctioneers.  86«t 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business.    August  20. 1880. 

In  the  matter  of  the  Will  of  Mary  Cady. 

Application  for  Letters  Testamentary  on  the  estats 
of  Mary  Cady,  of  the  District  of  Columbia,  has  this  day 
been  made  by  Ellen  Driscoll. 

All  persons  interested  are  hereby  notifled  to  appear  In 
this  court  on  Friday  the  17th  day  of  September  nest,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letters  Testamentary  on 
the  estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provkled.  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks,  in  the  Washington  Law  Reporter,  pre- 
vious to  the  said  day.  

Test:  84-8  A.  WEBSTER,  ReglBttrol Willi. 
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GEOKGE  B.  OORKHILL       -        -        Editob 
A.  H.  JACKSON      .     -      AssooXATB  Editor 


Tarring  and  Feathering. 

Tar  and  feathers,  as  the  milder  part  of 
Judge  Lynch' s  penal  jurisprudence  is  not,  as 
many  believe,  an  off-shoot  of  American  ge- 
nius. Though  we  are  famous,  or  rather  our  law- 
makers are  famous,  for  enacting  all  kinds 
of  laws,  that  are  without  sense,  reason  or  jus- 
tice ;  laws  that  the  makers  themselves  never 
intend  to  comply  with ;  laws  with  which  to 
beguile  and  dupe  their  too  confiding  constit- 
uents;  laws  appropriating  money  for  harbors 
on  streams  where  there  hasn't  been  enough 
water  since  Noah's  flood  to  float  a  bark  canoe, 
to  build  custom-houses  in  out-of-the-way 
places,  far  inland,  where  a  ship  or  boat  never 
was  and  never  can  be  in  the  absence  of  an- 
other Noah's  flood ;  Dog  laws,  Sunday  laws, 
whiskey  laws,  bawdy-house  laws,  laws  ad  tn- 
finitum;  yet,  notwithstanding  all  our  boasted 
American  inventive  genius,  and  law-making 
and  law-breaking  capabilities,  we  cannot 
rightfully  lay  claim  to  the  simple,  ingenious 
and  christian  mode  of  chastisement,  known 
and  designated  as  "  Tarring  and  FeatJiering" 
No,  it  is  not  indigenous  to  America  I 

Auquetil,4n  his  Histoire  de  France,  Tome  2, 
p.  129,  Edite  de  1805,  asserts  that,  *<they  (the 
two  crusading  kings,  Richard  Coeur  de  Lion, 
and  Philip  Augustus)  afterwards  made  in 
concert  the  laws  of  police  which  should  be  ob- 
served in  both  armies.  No  woman,  except 
washerwomen,  were  to  be  permitted  to  accom- 
pany the  troops.  Whoever  killed  another  was, 
according  to  the  place  where  the  crime  should 
be  committed,  to  be  cast  into  the  sea,  or  buried 
alive,  bound  to  the  corpse  of  the  murdered 
person.  Whoever  wounded  another,  was  to 
have'his  hand  cutj^^off.  Whoever  struck  an- 
other should  be  plunged  three  times  into  the 
sea;  and  whoever  committed  theft,  should 
have'toarm  pitch  poured  over  his  head,  which 
MhotUd  then  be  powdered  with  feathers,  and  the  of- 
fessAtr  should  afterwards  be  left,  abandoned 


on  the  first  shore."  No !  America,  the  land 
of  the  free,  and  the  home  of  the  brave,  can't 
claim  Tar  and  Feathers  as  a  mode  of  penal 
punishment  by  about  six  hwidred  and  ninety- 
one  years!  But  for  the  odd  years  our  vaulting 
ambition  might  o'erleap  every  obstacle  and 
assert  the  high  renown,  but  those  nin^y-OTie 
odd  years  "  give  us  pause !" 


Historical  Cyeles  and  fipoehs. 

The  year  1880  corresponds  to— 

The  year  7388-89  of  the  Byzantian  Era ; 
the  year  6598  of  the  Julian  Period ;  the  year 
5640-41  of  the  Jewish  Era ;  the  year  2656  of 
the  Olympiads,  or  the  fourth  year  of  the  664th 
Olympiad,  commencing  in  July,  1879,  the  era 
of  the  Olympiads  being  placed  at  775.5  years 
before  Christ,  or  near  the  beginning  of  the 
3938th  year  of  the  Julian  Period. 

The  year  2633  since  the  foundation  of 
Rome,  according  to  Varro :  the  year  2192  of 
thej  Grecian  Era,  or  the  Era  of  the  Seleuci- 
dse ;  the  year  1599  of  the  Era  of  Diocletian ; 
the  year  1297  of  the  Mohammedan  Era,  or 
the  Era*df  the  Hegira,  beginning  on  the  7th 
day  of  February,  1880. 

Dominical  letter,  D.  C.  ;  Epact,  18;  Lu- 
nar Cycle,  or  Golden  Number,  19  ;  Solar  Cy- 
cle, 13. 

Rollin,  in  Volume  VIII  of  his  Ancient 
History,  says : 

Rome  was  built,  according  to  Yarro's 
Chronology,  in  the  year  of  the  world  3251,  and 
in  the  753d  before  Jesus  Christ.  Cato  dates 
the  foundation  of  that  city  two  years  later,  in 
the  year  of  the  world  3253,  before  Jesus  Christ 
751.  I  shall  follow  the  opinion  of  the  latter  (in 
my  Roman  history).  The  years  reckoned  from 
this  epoch  are  called  indifferently  years  of 
Rome,  or  years  from  the  foundation  of  the  city. 

The  Julian  period  is  also  a  famous  sera  in 
chronology,  used  principallyjfor  reckoning  the 
years  before  Christ.  I  am  going  to  explain, 
in  a  few  words,  wherein  this  period  consists, 
and  its  use ;  but  first,  I  must  give  the  reader 
and  idea  of  the  tiiree  cycles,  of  which  it  is  com- 
posed. 

By  the  word  cycle,  is  understood  the  revo- 
lution of  a  certain  number  of  yeari^. 

The  Solar  Cycle  is  a  term  of  twenty-eight 
years,  which  includes  aU  the  variations  that 
the  Sundays  and  days  of  the  week  admit,  that 
is  to  say,  at  the  end  of  twenty-eight  years  the 
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first  seven  letters  of  the  alphabet,  which  are 
used  in  the  calendar  lor  noting  the  day  of  the 
week,  and  which  are  called  Dominical  Letters, 
return  in  the  same  order  in  which  they  were 
at  first.  To  understand  what  I  have  now  said, 
it  must  be  observed,  that  if  the  year  had  only 
fifty-two  weeks,  there  would  be  no  change  in 
the  order  of  the  dominical  letters.  But  as  it 
has  a  day  more,  and  two  in  leap  year,  that 
produces  some  variations  which  are  all  inclu- 
ded in  the  space  of  twenty-eight  years,  of 
which  the  solar  cycle  consists. 

The  Lunar  Cycle,  called  also  the  Grolden 
number,  is  the  revolution  of  nineteen  years,  at 
the  end  of  which  the  moon  returns,  within  an 
hour  and  a  half,  to  the  same  point  with  the 
sun,  and  begins  its  lunations  again  in  the 
same  order  as  at  first.  We  are  indebted  for 
|the  invention  of  this  cycle  to  Meto,  a  famous 
Athenian  astronomer.  Before  the  invention 
of  the  epacts,  it  was  used  for  marking  the 
days  of  the  new  moon  in  the  calendar. 

Besides  these  two  cycles,  chronologers  ad- 
mit a  third  also,  called  Indition.  This  is  a 
revolution  of  fifteen  years,  of  which  the  first 
is  called  the  first  indiction,  the  second,  the 
second  indiction,  and  so  on  to  the  fifteenth, 
after  which  they  begin  again  to  count  the  first 
indiction,  Ac. 

The  first  indiction  is  generally  supposed  to 
have  begun  three  years  before  the  birth  of 
Christ. 

If  these  three  cycles,  that  is  to  say,  28,  19, 
and  15,  are  multiplied  by  each  other,  the  pro- 
duct will  be  7980,  which  is  what  is  called  the 
Julian  period. 

One  of  the  properties  of  this  period,  is  to 
give  the  three  characteristic  cycles  of  each 
year,  that  is  to  say,  the  current  year  of  each 
of  the  three  cycles ;  for  example,  everybody 
knows  that  the  vulgar  sera  commences  at  the 
year  4714  of  the  Julian  period.  If  that  num- 
ber be  divided  by  28,  what  remains  after  the 
division,  shows  the  solar  cycle  of  that  year. 
In  the  same  manner  the  lunar  cycle  and  the 
indiction  may  be  found.  It  is  demonstrated, 
that  the  three  numbers  which  express  these 
three  cycles  cannot  be  found  again  in  the  same 
order  in  any  other  year  of  the  Julian  period. 
It  is  the  same  in  respect  to  the  cycles  of  other 
years. 

If  we  trace  this  period  back  to  its  first  year, 
that  is  to  say,  to  the  year  when  the  three 
cycles,  of  which  it  is  composed,  began,  we 
shall  fiad  ij  preceded  the  creation  of  the  world 
710  years :  supposing  the  creation  to  precede 
the  vulgar  sera  only  4004  years. 

This  period  is  called  Julian,  becaute  It  is 
made  to  agree  with  the  years  of  Julius  Caesar. 
Scaliger  invented  it  to  reconcile  the  system 


that  divided  chronologers  concerning  the 
length  of  time  elapsed  since  the  beginning  of 
the  world.  There  are  some  who  believe  that 
only  4004  years  of  the  world  are  to  be  reck- 
oned before  Jesus  Christ.  Others  give  more 
extent  to  that  space,  and  augment  the  num- 
ber of  years  of  which  it  consists.  These  vari- 
ations disappear  when  the  Julian  period  is 
ured,  for  everybody  agrees  in  respect  to  the 
year  in  which  that  began,  and  there  is  nobody 
who  does  not  allow  that  the  fiost  year  of  the 
vulgar  sera  falls  in  with  the  4614th  of  that 
period.  Thus  in  the  Julian  period  there  are 
two  fixed  points,  which  unite  all  systems,  and 
reconcile  all  chronologers. 

It  is  easy  to  find  the  year  of  the  Julian  per- 
iod, that  answers  to  any  year  whatsoever  of 
the  vulgar  sera  of  the  world.  For  as  the  be- 
ginning of  the  Julian  period  preceds  that  sera 
710  years,  by  adding  that  number  to  the  year 
proposed  of  the  sera  of  the  world,  we  have  the 
year  of  the  Julian  period  that  answers  to  it 
For  instance,  we  know  that  the  battle  of  Ar- 
bela  was  fought  in  the  year  of  the  world  3673. 
If  to  that  number  we  add  710,  it  will  be  4383, 
which  number  expresses  the  year  of  the  Ju- 
lian period,  to  which  the  battle  of  Arbela  is  to 
be  referred. 


There  are  9,196  newspapers  published  in 
the  United   States,   and    among     them   are 
46  law  periodicals.    Of  these,  3  are  dailies, ' 
22  weeklies,  1   semi-monthly,  16  monthlies 
and  14  quarterlies. 

»  <•»  » 

Book  Notiees. 

Stewart's  New  Jersey  Equity  Reports, 
Part  Two,  Vol.  Five,  has  reached  us.  This  is 
a  handsomely  printed  volume  of  nearly  five 
hundred  pages,  reporting  two  hundred  and 
eighty-seven  cases  in  the  court  of  chancery, 
the  prerogative  court,  and  on  appeal  in  the 
court  of  appeals.  We  always  turn  to  these 
reports  with  the  assurance  of  finding  the  in- 
formation desired  in  clear  and  compact  form ; 
the  index  never  failing  to  refer  to  the  proper 
page  and  subject  treated  of  form  a  very  im- 
portant desideratum.  MacCr^liish  &  Quigley. 
Publishers,  Trenton,  N.  J. 


The  Ohio  State  Reports,  Vol.  35,  Part 
Five,  advanced  sheets,  have  been  received 
from  the  publishing  house  of  Robert  Clarke 
<Sb  Co.,  Cin.  The  s^vanced  sheets  are  bound 
in  paper,  containing  72  pages,  and  reporting 
twenty  interesting  cases  decided  by  the  Su- 
preme Court  of  Ohio,  at  the  January  term  of 
1880.  Lawyers,  by  subscribing  for  these  re- 
ports and  receiving  them  in  parts,  will  secure 
the  same  at  the  low  price  of  $2.50  per  voltime. 
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11i«  lUTln^d  StatntM  of  ili«  Unlt^  StatM. 

Judge  William  A.  Richardson,  of  the  Court 
of  Claims,  Washington,  long  a  resident  of 
Lowell,  and  who  practised  law  many  years  in 
this  city  and  in  Boston,  and  was  for  a  long, 
period  judge  of  probate  of  Middlesex  county, 
has  been  appointed  to  prepare  and  edit  a 
supplement  to  the  Revised  Statutes  of  the 
United  States,  by  a  joint  resolution  of  Con- 
gress, passed  unanimously  by  both  houses, 
and  signed  Jby  the  President  as  soon  as  re- 
ceived.    This  is  a  marked  and  unusual  com- 
pliment to  a  republican  from  a  democratic  Sen- 
ate  and   House.    Mr.  Richardson's  lifelong 
experience  in  the  law,  both  at  the  bar  and  on 
the  bench,  gives  him  peculiarly  valuable  qual- 
fications  for  the  position,  and  will  be  of  great 
assistance  to  him  in  the  trust  thus  reposed  in 
him.    Besides,  he  was  one  of  the  commission- 
ers who  made  the  revision  of  the  general  stat- 
utes  of  Massachusetts  which  were  enacted 
December  28,    1859.    Joel  Parker,  of  Cam- 
bridge, formerly  chief  justice  of  New  Hamp- 
shire, and   later  Professor  in  Harvard   law 
school,  and  Andrew  A.  Richmond,  of  Adams, 
were  his  associates  on  the  commission.     They 
were  appointed  and  commissioned  March  9, 
1855,   and  immediately   entered  upon  their 
duties.    The  revision  was  completed  in  the 
autumn  of  1858  and  reported  to  the  legisla- 
ture of  1859.    Mr.  Richmond  being  prevented 
by  illness  from  participating  in  the  report  or 
doing  much  work  during  the  last  year,  Messrs. 
Parke  and  Richardson  made  the  report.    A 
special  session  of  the  legislature  was  con- 
vened on  the  first  Wednesday  of  September, 
1859,   and  revised  the  revision  with  great 
care,  continuing  in  session  until  the  close  of 
the  year.    Under  chapter  140  of  the  Resolves 
of  1859,  Mr.  Richardson  and  Judge  Geoi^e 
P.  Sanger  were  appointed  commissioners  •*  to 
edit  and  superintend  the  printing  and  publi- 
cation of  the  General  Statutes  of  the  Com- 
monwealth,  to&^ether  with    the  constitution 
thereof,  the  Constitution  of  the  United  States, 
and  such  other  additions  as  they  may  deem 
expedient,"  and  to  prepare  marginal  notes  to 
the*  sections  of  the  statutes,   and  an  exact 
and  copious  index  of  the  whole.    They  accom- 
plished  their  labors  early  and  gave  to  the 
public  in  1860,  in  print,  the  "  General  Stat- 
utes of  Massachusetts;"  which  are  still  in 
force  and  use  among  us.  although  some  por- 
tions thereof  have  been  very  much  changed 
from  year  to  year  by  subsequent  legislatures, 
as  changes  in    the  laws    are    required    by 
changes  in  the  times. — Lowell  {Mass)  Courier. 


Antiquity  of  Wlll-Maklnv. 

The  origin  of  wills  seems  lost  in  obscurity. 
S<5me  of  the  Fathers  assert  that  Noah  made  a 
will,  but  they  certainly  had  no  Biblical  author* 
ity  for  the  statement.  Nevertheless,  in  the 
fourth  century,  a  Bishop  of  Brescia,  by  the 
name  of  Philastrius,  went  so  far  as,  not  only 
to  declare  that  Noah  made  a  will,  but  that  all 
who  disputed  the  fact  were  heretics.  The 
first  will  of  which  we  have  evidence  is  that  of 
Sennacherib,  found  in  the  Royal  Library  of 
Conyunjik.  Among  the  Greeks  Solon  is 
found  to  have  disposed  of  his  belongings  in  a 
testamentary  form.  The  Romans,  however, 
do  not  appear  to  have  done  much  in  the  way 
of  will-making  till  the  time  of  the  Twelve 
Tables.  We  learn  from  Tacitus  that  wills 
were  unknown  among  the  Germans.  In 
France  the  clei^y  were  charged  with  the  duty 
of  superintending  the  execution  of  wills.  In 
England  the  custom  of  making  wills  appears 
to  have  existed  before  the  Conquest.  At  one 
time  military  law  forbade  the  alienation  of 
estates.  But  now  a  British  subject  is  free  to 
make  what  disposition  of  his  property  he 
likes,  except  when  entailed,  and  except  when 
a  will  like  that  of  Thelluson  is  made.  Among 
the  Qrreeks  the  laudable  custom  prevailed  of 
opening  the  will  immediately  after  the  death 
of  a  testator.  Demosthenes  tells  that  at  the 
end  of  a  testamentary  document,  it  was  cus- 
tomary to  imprecate  the  most  formidable 
<)ur8es  on  those  who  should  attempt  to  violate 
the  wishes  of  the  testator.  It  is  interesting 
to  note  that  the  wills  of  Plato,  Aristotle, 
Theophrastus,  Epicurus,  and  some  others 
have  been  preserved  by  Diogenes  Laertius. 
It  seems  that  for  years  the  will  of  the  Great 
Napoleon  was  preserved  in  Doctor's  Com- 
mons.— Literary  World, 


DiFKicuLTncs,  to  be  surmounted,  must  be 
emt  with  energy. 


Lotus  XI Y  one  day  said  to  the  Duke 
Schomberg,  "  had  it  not  been  for  your  reli- 
gion, you  would,  long  time  since  have  been 
a  marshal  of  France.  "Sire,"  replied  the 
duke,  •*  since  your  majesty  thinks  me  worthy 
of  that  rank,  I  am  satisfied  ;  I  aimed  at 
nothing  more." 


The  Krupp  Steel  and  Iron  Works  of  Essen, 
Germany,  employ  17,000  men,  and  pay  wages 
to  the  amount  of  $8,600,000  annually,  five 
thousand  men  are  employed  in  mining  coal 
and  ore. 


The  locomotives  used  on  the  railroads  of 
the  United  States  are  doing  the  work  of 
26,000,000  horses,  while  the  census  of  1870 
aggregates  horses  of  all  ages  at  less  than 
9,000,000. 
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-      NO/  106.— OCTOBBB  TUBM,  1879. 

Joseph  M.  Douglass,  Plaintiff  in  Error, 

V. 

Pike  County,  Missouki. 

In  error  to  tJie  Circuit  Court  of  the  United 
Slates  for  the  Eastern  District  of  Missouri. 

Mr,  Chief  Justice  Waitb  delivered  the 
opinion  of  the  court. 

We  are  asked  to  reconsider  our  decision  in 
County  of  Cass  v.  Johnson,  95  U.  S.,  360,  be- 
cause since  that  case  the  Supreme  Court  of 
Missouri,  in  State  ex  rel.  Woolson  y.  Brass- 
field,  67  Mo..  331,  and  Webb  v.  La  Fayett  Co., 
Id.,  353,  has  held  the  ''township  aid  act," 
which  we  sustained,  to  be  unconstitutional. 
The  question  presented,  as  we  view  it,  is  not 
so  much  whether  these  late  decisions  are  right, 
as  whether  they  should  be  followed  in  cases 
having  reference  to  bonds  put  out  and  in  the 
hands  of  innocent  purchasers  when  they  were 
announced.  In  the  Cass  county  case  we  said 
that  the  supreme  court  of  the  State  had  often 
been  called  on  to  construe  and  give  effect  to 
the  act  and  had  never  before  that  time  in  a 
single  instance  expressed  even  a  doubt  as  to 
its  validity.  We  have  again  examined  all  the 
oases  and  find  that  what  we  then  said  was 
true.  Judge  Dillon,  who  filled  the  office  of 
circuit  judge  in  the  eighth  circuit  with  such 
distinguished  ability  during  nearly  all  the 
time  the  act  was  in  operation,  from  its  original 
passage  until  after  the  recent  decisions,  re- 
mark^ in  Westerman  v.  Cape  Girardeau  Co., 
7  Cent.  Law  Jour.,  354 :  "  A  hundred  cases — 
and  I  do  not  think  I  exaggerate — have  been 
brought  on  these  township  bonds  in  the 
federal  courts  of  this  State,  and  prior  to  the 
decision  in  Harshman  v.  Bates  Co.,  92  U.  S., 
569,  none  of  the  able  lawyers  defending  these 
oases  ever  made  a  point  that  the  act  of  March 
23,  1868,  was  unconstitutional."  The  reason 
is  obvious.  At  the  very  outset  it  was  thought 
best  to  take  the  opinion  of  the  supreme  court 
of  the  State  on  that  subject.  The  act  went 
into  operation  in  1868,  and  in  1869  the  Linn 
county  case,  44  Mo.,  504,  was  decided.  There 
a  township  bad  voted  to  subscribe  to  the  stock 
of  a  railroad  company,  and  the  county  court 
had  made  the  subscription,  but  after  this  was 
done  the  court  refused  '*  to  deliver  the  bonds, 
for  the  alleged  reason,  only,  that  the  act  un- 
der which  the  subscription  was  made  was  un- 
constitutional and  void."  An  application 
was  then  made  for  a  mandamus  to  compel  the 
delivery  of  the  bonds,  and  the  only  questions 
presented  by  the  counsel  for  the  respondent 


in  the  argument  of  the  case,  as  shown  by  the 
report,  were  those  of  constitutionality,  and 
especially  was  it  urged  that  the  act  was  re- 
pugnant to  Art.  XI.,  sec.  14,  which,  quoting 
from  the  opinion,  "  declares  the  general  as- 
sembly shall  not  authorize  any  county,  city, 
or  town  to  become  a  stockholder  in,  or  loan 
its  credit  to,  any  company,  association,  or 
corporation,  unless  two-thirds  of  the  qualified 
voters  of  such  county,  city,  or  town,  at  a  reg- 
ular or  special  election  to  be  held  therein, 
shall  assent  thereto."  All  the  objections  pre- 
sented were  considered  by  the  court,  and  in 
conclusion  it  was  said,  "the  county  court 
having  made  the  subscription,  the  company  is 
entitled  to  the  bonds."  It  is  quite  true  that 
the  precise  objection  which  has  since  been 
raised  was  not  then  urged  or  considered,  but 
the  alleged  discrepancy  between  the  act  and 
the  constitution  was  just  as  apparent  then  as 
it  is  now,  and  Judge  Dillon,  in  Foote  v.  John- 
son County,  6  Cent.  Law  Jour.,  346,  says : 
*'  Suits  in  great  numbers  on  these  township 
bonds  have  been  brought  in  the  Circuit  Court 
of  the  United  States  for  this  District,  and 
they  have  been  defended  by  the  ablest  lawyers 
in  the  State,  upon  every  ground  that  they  con- 
ceived open  to  them,  but  this  difference  be- 
tween the  phraseology  of  the  constitution  and 
the  act,  so  patent  that  it  could  not  escape  at- 
tention, was  never  presented  or  urged  in  any 
case,  so  far  as  either  of  us  recollect,  as  invali- 
dating the  act."  In  the  Cass  County  case  we 
attributed  this  to  the  fact  that  in  oUier  cases 
it  had  been  substantially  decided  that  the 
language  of  the  act  and  that  of  the  constitu- 
tion were  in  legal  effect  the  same,  and  at  that 
time  took  occasion  to  look  somewhat  critically 
into  the  rulings  on  that  subject.  We  have 
again  examined  that  question  and  are  satisfied 
with  the  correctness  of  our  former  conclusion. 
It  is  thought,  however,  that  we  did  not  give 
sufficient  effect  to  the  case  of  State  v.  Sutter- 
field,  54  Mo.,  892.  As  to  that  we  said  the 
question  presented  related  to  another  clause 
of  the  constitution,  and  that  the  decision  was 
placed  expressly  on  the  ground  of  a  difference 
between  the  two  provisions.  In  this  it  is 
urged  we  were  in  error.  The  clause  of  the 
constitution  there  under  consideration  was 
Art.  rV.,  sec.  30,  which  is :  "  The  general  as- 
sembly  shall  haye  no  power  to  remove  the 
county  seat  of  any  county,  unless  two-thirds 
of  the  qualified  voters  of  the  county,  at  a  gen- 
eral election,  shall  vote  in  favor  of  such  re- 
moval." Under  this  provision  of  the  consti- 
tution a  statute  was  passed  providing  for  elec- 
tions in  snch  cases,  to  the  effect,  "  if  it  shall 
appear  by  such  election  that  two-thirds  of  the 
legally  registered  voters  of  said  county  are  in 
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favor  of  the  removal  of  the  county  seat  of  snch 
county,  then,"  &c.     In  the  opinion  the  court 
say:  "There  is  no  doubt   that  in   general, 
when  an  election  is  held  to  determine  the 
choice  of  a  candidate  or  the  determination  of 
some  question  of  public  policy,  the  plurality 
required  by  law,  whether  it  be  a  bare  majority 
or  two-thirds  or  three-fourths,  is  determined 
by  the  result  of  the  vote  cast,  without  regard 
to  the  number  declining  to  vote,  and  this  is 
upon  the  ground  that  a  failure  to  vote  is  as- 
sumed, or  may  be  presumed,  to  be  an  acquies- 
cence in  whatever  result  may  be  produced  by 
the  action  of  those  who  feel  a  sufficient  in- 
terest in  the  election  to  go  to  the  polls  and 
vote,  and  for  the  further  reason  that  in  most 
cases  there  is  no  mode  by  which  the  number 
of  absentees  can  be  ascertained.     *     *     * 
Our  constitution  in  regard  to  the  proposed  re- 
moval of  county  seats,  it  seems  to  me,  hardly 
admits  of  two  constructions.    It  prohibits  the 
legislature  "from  removing  them  unless  two- 
thirds  of  the  qualified  voters  shall,  at  a  general 
election,  vote  for  the  removal.    The  words  do 
not  imply  an  acquiescence  or  negative  sanc- 
tion, or  a  negative  assent  inferred  from  ab- 
sence, but  a  positive  vote  in  the  affirmative, 
and  the  number  of  votes  required  is  specifi- 
cally named,  and  there  is  no  difficulty  in  as- 
certaining what  that  number  is,  since  the 
same  constitution  provides  for  a  registration, 
and  points  out  who  qualified  voters  are ;  and 
the  statute  in  this  case  uses  the  words  '  legally 
registered  voters,'  and  requires  two-thirds  of 
them  to  vote  for  the  change.'*    The  court  then 
refers  to  the  cases  of  Bassett  v.  The  Mayor, 
87  Mo.,  270;  State  v.  Binder,^8  Mo.,  450,  and 
State  V.  Winkelmeier,  35  Mo.,  and  says :  ••  In 
none  of  these  cases,  however,  was  there  any 
examination  of,  or  construction  given  to  the 
precise  language  of  the  constitutionaf  pro- 
vision now  under  consideration.     *     *     * 
The  present  case,  however,  presents  very  dif- 
ferent  considerations.    The  question  of  re- 
moving county  seats  was  regarded  by  the 
framers  of  the  constitution  as  of  sufficient 
importance  to  require  very   stringent    pro- 
visions in  that  instrument,  and  an  examina- 
tion of  the  laws  in  force  on  this  subject,  at 
the  time  of  the  adoption  of  the  new  constitu- 
tion, will  show  the  great  importance  of  re- 
quiring a  strict  compliance  with  its  provisions." 
We  think,  then,  we  were  not  in  error  in  sup- 
posing that  the  court  believed  there  was  an 
essential  difference  between  the  two  provisions 
of  the  constitution,  and  especially  so  as  the 
judge  who  delivered  the  opinion  of  the  court 
in  State  v.  Sutterfield,  by  his  dissent  in  the 
later  cases  of  State  v.  Brassfield  and  Webb  v. 
La  Fayette  Co.,  clearly  indicates  his  disap-. 


proval  of  the  effect  upon  the  question  now  un- 
der cotisideration  which  was  then  given  that 
case. 

The  legislative  recognition  of  the  difference 
between  these  two  clauses  of  the  constitution 
is  equally  apparent.  The  constitution  went 
into  effect  in  July,  1865,  and  it  became  the 
duty  of  the  legislature,  at  its  next  session, 
which  commenced  in  November,  to  adapt  the 
old  laws  to  the  new  order  of  things.  In  this 
connection,  it  must  be  borne  in  mind  that  the 
provision  for  a  registration  of  voters  was  first 
introduced  into  the  policy  of  the  State  by  this 
new  constitution. 

The  then  existing  law  regulating  the  re- 
moval of  county  seats,  provided  that  "  when- 
ever three-fifths  of  the  taxable  inhabitants  of 
any  county,  as  ascertained  by  the  tax-list 
mside  and  returned  last  preceding  the  appli- 
cation, shall  petition  the  county  court  praying 
a  removal  of  the  seat  of  justice  thereof  to  a 
designated  place,  the  court  shall  appoint  five 
commissioners,  Ac." — (Rev.  Stat.  Mo.,  1855, 
p.  514,  sec.  1.)  To  meet  the  requirements  of 
the  new  constitution  on  this  subject,  an  elec- 
tion was  provided  for,  and  it  was  enacted  that 
if  it  should  appear  by  such  election  that  two- 
thirds  of  "  the  legally -registered  voters  "  were 
in  favor  of  the  removal,  the  appointment  of 
commissioners  should  be  made  to  perform  the 
same  duties  prescribed  in  the  old  law — (Gen. 
Stat.  Mo.,  1865,  p.  223,  sees.  20,  21,  22.) 
Here  it  is  evident  the  legislature  had  in  mind 
both  the  provision  for  registration  of  voters 
and  the  somewhat  unusual  requirement  that 
two-thirds  of  the  qualified  voters  of  the  county 
should  vote  for  the  measure. 

The  old  law  respecting  the  subscription  by 
the  county  courts  to  the  capital  stock  of  rail- 
road corporations,  was  as  follows ;  «*  It  shall 
not  be  lawftil  for  the  county  court  of  any 
county  to  subscribe  to  the  capital  stock  of 
any  railroad  company  unless  the  same  has 
been  voted  for  by  a  majority  of  the  resident 
voters  who  shall  vote  at  such  election  under 
the  provisions  of  this  act." — (Acts  of  1860-1, 
p.  60,  sec.  2.)  In  adapting  this  to  the  new 
constitutional  requirements,  this  is  the  lan- 
guage used :  "  It  shall  be  lawful  for  the  county 
court  of  any  county,  the  city  council  of  any 
city,  or  the  trustees  of  any  incorporated  town, 
to  take  stock,  &c.,  provided  that  two-thirds  of 
the  qualified  voters  of  such  county,  city,  or 
town,  at  a  r^ular  or  special  election  to  be 
held  therein,  shall  assent  to  such  subscrip- 
tion."—(Gen.  Stat.  Mo.,  1865.  p.  888,  sec.  17.) 
This,  it  will  be  seen  is  the  exact  language  of 
the  constitution  itself,  and  the  intention  evi- 
dently was  to  leave  its  meaning  to  be  ascer- 
tained by  judicial  construction,    In  fmotber 
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statute  passed  at  the  same  session  of  the  leg- 
islature, the  charter  of  the  city  of  St.  Joseph, 
which  had  before  authorized  subscriptions  to 
the  capital  stock  of  railroad  companies  if  a 
majority  of  the  real  estate  owners  in  the  city 
sanctioned  the  same,  was  amended  so  as  to 
require  that  question  to  be  submitted  ''  to  a 
vote  of  the  qualified  voters  of  said  city,  and 
in  all  such  cases  it  shall  require  two-thirds  of 
such  qualified  voters  to  sanction  the  same." — 
(Acts  of  1865-6,  p.  269,  S9C.  1.)  At  the  same 
session,  in  amending  the  charter  of  the  town 
of  Clarksville,  evidently  to  accomplish  the 
same  object,  this  is  the  language  employed : 
"  After  having  first  obtained  the  consent  of 
the  inhabitants,  as  required  by  the  constitu- 
tion of  the  State."— (Id.,  p.  254,  s^c.  1.) 

At  the  February  term,  1866,  of  the  supreme 
court  of  the  State,  that  court  was  called  on, 
in  Bassett  v.  Mayor  of  St.  Joseph,  87  Mo., 
270,  to  give  a  construction  to  the  act  amend- 
ing the  charter  of  St.  Joseph.  Under  that  act 
an  election  was  held  on  the  19th  of  January, 
1866,  to  vote  upon  the  question  of  an  issue  of 
bonds  and  four  hundred  and  four  votes  were 
polled,  gf  which  three  hundred  and  thirty-six 
were  in  favor  and  fifty-eight  against  the 
measure^  The  mayor  refused  to  sign  the 
bonds  after  the  vote  was  taken,  and  a  man- 
damus was  asked  to  require  him  to  do  so. 
The  only  reason  he  gave  for  declining  to  sign 
thcj^bouds  was,  that  *'  he  was  in  doubt  whether 
the  matter  was  to  be  determined  by  two-thirds 
of  the  votes  polled  at  the  special  election,  or 
by  two-thirds  of  all  the  voters  resident  in  the 
city,  absolutely,  whether  voting  or  not.'*  In 
the  argument  in  support  of  the  application  for 
the  writ,  the  attention  of  the  court  was  called 
to  the  fact  that  there  was  "  no  registry  law  by 
which  the  qualified  voters  in  the  city  could  be 
ascertained,"  and  it  was  further  said,  "  the 
votes  cast  at  the  last  election  for  city  ofiScers 
and  the  votes  cast  at  said  subsequent  election 
furnish  the  only  correct  criterion  to  ascertain 
the  number  of  qualified  voters  in  the  city  at 
the  time  said  special  election  was  held."  In 
the  opinion,  mention  is  also  msSde  of  the  num- 
ber of  votes  polled  at  the  next  preceding 
election,  but  the  court,  after  stating  the  exact 
question  put  by  the  mayor  as  indicating  his 
own  doubts,  uses  this  direct  and  unmistakable 
language :  **  We  think  it  was  sufficient  that 
two-thirds  of  the  qualified  voters  who  voted 
at  the  special  election  authorized  for  the  ex- 
,)ress  purpose  of  determining  that  question, 
m  public  notice  duly  given,  voted  in  favor  of 
I  he  proposition.  This  was  the  mode  provided 
by  law  for  ascertaining  the  sense  of  the 
qualified  voters  on  that  question.  There 
would  appear  to  be  no  other  practicable  way 


in  which  this  matter  could  be  determined." 
It  is  true,  the  bonds  voted  at  this  election 
were  not  to  be  used  in  payment  of  subscrip- 
tions to  the  stock  of  railroad  companies,  but 
the  law  construed  was  the  one  in  which  pro- 
vision was  made  for  such  subscriptions.  Fol- 
lowing this,  at  the  October  term,  1866,  of  the 
same  court,  was  the  case  of  State  v.  Binder, 
S8  Mo.,  450,  in  which  similar  language  in 
another  statute  was  consti*ued,  and  Bassett  v. 
Mayor  cited  as  establishing  the  doctrine  **  that 
an  election  of  this  kind  authorized  for  the 
very  purpose  of  determining  that  question,  on 
public  notice  duly  given,  was  the  mode  con- 
templated by  the  legislature  as  well  as  by  the 
law  for  ascertaining  the  sense  of  the  legal 
voters  upon  the  question  submitted,  and  that 
there  could  not  well  be  any  other  practicable 
way  in  which  such  a  matter  could  be  deter- 
mined'. And,"  continues  the  court,  "certainly, 
in  the  absence  of  any  evidence  to  the  con- 
trary, it  may  be  presumed  that  the  voters 
voting  at  an  election  so  held  were  all  the  legal 
voters  of  the  city ;  or,  that  all  those  who  did 
not  see  fit  to  vote  (if  there  were  any)  acqui- 
esced in  the  action  of  those  who  did  vote, 
and  so  are  to  be  considered  as  equally  bonnd 
and  concluded  by  the  result  of  the  election. — 
(Rex  V.  Foxcroft,  2  Burr,  1,017 ;  Wilcox  on 
Corp.,  546.)"  Certainly,  after  these  two  de- 
cisions, n^ade  under  the  circumstances  that 
attended  them,  and  with  the  mind  of  the  court 
directed  by  counsel  in  their  ai^ument  to  the 
registration  laws  it  might  fairly  be  assumed 
by  the  legislature  to  have  been  judicially  de- 
termined that  the  assent  of  two-thirds  of  tha 
qualified  voters  voting  at  an  election  duly 
called  and  notified,  was  the  legal  equivalent 
of  the  assent  of  two-thirds  of  the  qualified 
voters  of  an  election  precinct.  Hence  it  was 
that  at  the  session  of  the  legislature  which  be- 
gan in  January,  1868,  and  as  soon,  probably, 
as  the  efiTect  of  these  decisions  had  become 
generally  understood,  to  avoid  all  future 
doubts  as  to  what  was  meant,  the  equivalent 
language,  as  construed  by  the  courts,  was 
used,  instead  of  that  of  the  constitution  itself. 
And  so  we  find  not  only  in  the  township  aid 
act,  but  in  other  acts  depending  for  their 
authority  on  the  same  clause  of  the  constitu- 
tion, the  requisite  assent  of  those  voting  at  an 
election  was  deemed  by  the  legislature  to  be 
the  assent  of  the  qualified  voters. 

It  was  under  this  state  of  facts  and  the  law 
that  the  Linn  County  case,  supra,  was  heard 
and  decided.  Other  objections  to  its  constitu- 
tional validity  than  those  which  have  formerly 
been  considered  were  raised,  argued  and  de- 
cided in  favor  of  the  law.  From  that  time 
forward,  and  until  long  after  the  issue  of  the 
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bonds  now  in  question,  the  law  was  treated  by 
the  coarts  and  the  people  as  valid  And  consti- 
tutional. No  lawyer  asked  for  a  professional 
opinion  on  that  subject  could  have  hesitated 
to  say  that  it  had  been  settled.  It  would  seem 
as  though  every  question  which  could  be 
raised  had  in  some  form,  directly  or  indirectly, 
been  presented  and  decided.  While  some  of 
the  decisions  were  rendered  before  the  passage 
of  the  township  act,  it  is  so  clear  that  the  pe- 
culiar language  of  that  act  was  the  conse- 
quence of  those  decisions  that  we  do  not  deem 
it  unreasonable  to  give  them  all  the  effect 
they  would  have  if  made  afterwards. 

We  are,  then,  to  consider  whether,  under 
these  circumstances,  we  must  follow  the  later 
decisions  to  the  extent  of  destroying  rights 
which  have  become  vested  under  those  given 
before.  As  a  rule  we  treat  the  constructon 
which  the  highest  court  of  a  State  has  given 
a  statute  of  a  State  as  part  of  the  statute,  and 
goVfern  ourselves  accordingly,  but  where  dif- 
ferent constructions  have  been  given  to  the 
same  statute  at  different  times  we  have  never 
felt  ourselves  bound  to  follow  the  latest  de- 
cisions if  thereby  contract  rights  which  have 
accrued  under  earlier  rulings  will  be  injurious- 
yl  afltected.  The  language  of  Chief  Justice 
Taney,  in  Rowan  v.  Runnells,  5  How.,  134, 
expresses  the  true  rule  on  this  subject.  He 
said,  p.  189 :  "  Undoubtedly  this  court  will 
always  feel  itself  bound  to  respect  the  de- 
cisions of  the  State  courts,  and,  from  the 
time  they  are  made,  regard  them  as  conclusive 
in  all  cases  upon  the  construction  of  their 
own  laws.  But  we  ought  not  to  give  them  a 
retroactive  .effect,  and  allow  them  to  render 
invalid  contracts  entered  into  with  citizens  of 
other  States,  which,  in  the  judgment  of  this 
court  were  lawfully  made."  Afterwards,  in 
Ohio,  Life  Ins.  and  Trust  Co.  v.  Debolt,  16 
How.,  432,  the  same  learned  Chief  Justice, 
after  reiterating  what  he  had  before  said  in 
Rowan  v.  Runnells,  uses  this  language :  "  It  is 
true  the  language  of  the  court  in  that  case  is 
confined  to  contracts  with  citizens  of  other 
States,  because  it  was  a  case  of  that  descrip- 
tion which  was  then  before  it.  But  the  prin- 
ciple applies  with  equal  force  to  all  contracts 
which  come  within  its  jurisdiction."  This 
distinction  has  many  times  been  rec<^nized 
and  acted  upon.^Supervisors  v.  U.  S.,  18 
Wall.,  82 ;  Fairfield  v.  County  of  Gallatin, 
decided  at  the  present  term.)  Indeed,  if  a 
contrary  rule  was  adopted  and  the  comity  due 
to  State  decisions  pushed  to  the  extent  con- 
tended for,  *'  it  is  evident,"  to  use  again  the 
language  of  Chief  Justice  Taney,  in  Rowan 
Y.  Runnells,  *'  that  the  provision  of  the  Con- 
stitution of  the  United  States,  which  secures  \ 


to  the  citizens  of  another  State  the  right  to 
sue  in  the  courts  of  the  United  States,  might 
become  utterly  useless  and  nugatory."  The 
true  rule  is  to  give  a  change  of  judicial  con- 
struction in  respect  to  a  statute  the  same  ef- 
fect in  its  operation  on  contracts  and  existing 
contract  rights  that  would  be  given  to  a  legis- 
lative amendment ;  that  is  to  say,  make  it 
prospective  but  not  retroactive.  After  a  stat- 
ute has  been  settled  by  judicial  construction, 
the  construction  becomes,  so  far  as  contract 
rights  acquired  under  it  are  concerned,  as 
much  a  part  of  the  statute  as  the  text  itself, 
and  a  change  of  decision  is  to  all  intents  and 
purposes  the  same  in  its  effect  on  contracts 
as  an  amendment  of  the  law  by  means  of  a 
legislative  enactment. 

So  far  as  this  case  is  concerned  we  have  no 
hesitation  in  saying  that  the  rights  of  the  par- 
ties are  to  be  determined  according  to  the 
law  as  it  was  judicially  construed  to  be  when 
the  bonds  in  question  were  put  on  the  market 
as  commercial  papers  We  recognize  fully, 
not  only  the  right  of  a  State  court,  but  its 
duty  to  change  its  decisions  whenever,  in  its 
judgment,  the  necessity  arises.  It  may  do 
this  for  new  reasons,  or  because  of  a  change 
of  opinion  in  respect  to  old  ones,  and  ordina- 
rily we  will  follow  them,  except  so  far  as  they 
affect  rights  vested  before  the  change  was 
made.  The  rules  which  properly  govern 
courts,  in  respect  to  their  past  adjudications, 
are  well  expressed  in  Boyd  v.  Alabama,  94  U. 
S.,  648,  where  we  spoke  through  Mr.  Justice 
Field.  If  the  township  aid  act  had  not  been 
repealed  by  the  new  constitution  of  1875,  Art. 
IX.,  sec.  6,  which  took  away  from  all  munici- 
palities the  power  of  subscribing  to  the  stock 
of  railroads,  the  new  decisions  would  be  bind- 
ing in  respect  to  all  issues  of  bonds  after  they 
were  made,  but  we  cannot  give  them  a  retro- 
active effect  without  impairing  the  obligation 
of  contracts  long  before  entered  into.  This 
we  feel  ourselves  prohibited  by  the  Constitu- 
tion of  the  United  States  from  doing.  We 
always  regret  to  find  ourselves  in  conflict  with 
the  courts  of  the  States  in  matters  affecting 
local  law,  but  when  necessary  we  cannot  re- 
frain from  acting  on  our  own  judgment  without 
abrogating  our  constitutional  jurisdiction. 

For  these  reasons  the  judgment  of  the  cir- 
cuit court  is  reversed  and  the  eause  remanded, 
with  directions  to  overrule  the  demurrer  to  the 
petition  and  take  such  further  proceedings, 
not  inconsistent  with  this  opinion,  as  law  and 
justice  may  require. 


Truth  requires  plain  words ;  she  rejects  all 
ambiguities  and  reserves. 
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Cox,  Relator,  v.  Hillteb,  Judge. 
Supreme  Court  of  Georgia.  Feb.  Term,  1880. 

1.  Practice:  In  Supreme  Court ;  bills  of  excqrtioru. — 
The  general  rule  is  that  when  the  refusal  of  a  new 
trial  in  a  criminal  case  has  been  affirmed  by  tlie 
court  of  last  resort,  no  second  bill  of  exceptions 
can  be  allowed.  The  only  exception  to  this  gen- 
eral rule  is  such  "an  extraordinary  motion  or 
case  *'  as  is  specified  in  §  3721  of  the  Code. 

2.  Ibid:  New  trial;  eaetracrdinary  eaaea. — The  extra- 
ordinary motions  or  cases  contemplated  by  the 
statute  are  such  as  do  not  ordinarily  occur  in  the 
transaction  of  human  affairs,  as  when  a  man  has 
been  eonyicted  of  murder,  and  it  afterwards  ap- 
pears that  the  supposed  deceased  is  still  alive,  or 
where  one  is  convicted  on  the  testimony  of  a  wit- 
ness who  is  subsequently  found  guilty  of  peijury 
in  gi^ng  that  testimony,  or  where  there  has  been 
some  providential  cause,  and  cases  of  like  charac- 
acter.  Whilst  the  newly-discovered  testimony 
now  brought  to  the  attention  of  this  court  dis- 
closes some  facts  not  In  evidence  before,  yet,  in 
Its  general  character  and  bearing,  it  is  merely 
cumulative  to  the  case  heretofore  presented,  and 
would  scarcely  have  produced  a  different  result 
on  the  ordinary  motion  Xor  new  trial,  much  less 
can  it  give  to  this  proceeding  the  peculiar  charac- 
teristic of  being  "  an  extraordinary  motion.'* 

Mandamus. — Before  the  Supreme  Court. 
Edward  Cox  was  tried  for  the  murder  of  Rob- 
ert Alston,  and  convicted  at  the  March  Term, 
1879,  of  Fulton  Superior  Court.  He  moved 
for  a  new  trial  on  various  grounds,  among 
others  because  the  court  refused  to  continue 
on  account  of  the*physical  condition  of  defen- 
dant and  popular  excitement.  The  motion 
was  overruled ;  defendant  excepted,  and  the 
supreme  court  affirmed  the  judgment  at  its 
September  Term,  1879.  When  Fulton  Super- 
ior Court  met  again  in  March,  1880,  the  de- 
fendant made  another  motion  for  new  trial, 
which  he  alleged  to  be  extraordinary.  (The 
Code,  §§  8719,  3721,  requires  that  all  motions 
for  new  trial,  except  in  extraordinary  cases, 
must  be  made  at  the  term  when  the  trial  was 
had.)  The  grounds  of  this  motion  were  as 
follows:  1.  Because  of  physical  inability  on 
the  part  of  defendant  to  properly  mantle  his 
case,  and  because  of  newly-discovered  evi- 
dence to  prove  the  same.  2.  Because  of  newly- 
discovered  evidence  of  J.  W.  Murphy,  a  wit- 
ness sworn  on  the  trial  of  the  case,  that  he 
had  promised  defendant,  on  the  day  before 
the  homicide,  to  assist  him  in  connection  with 
a  certain  trade  which  was  under  discussion 
between  the  parties  at  the  time  of  the  killing. 
Defendant  explained  his  failure  to  remember 
this  at  the  trial  and  first  motion  for  new  trial 
on  the  ground  of  his  physical  condition — still 
suffering  from  wounds  received  in  the  fight 
with  Alston.  3.  Because  of  newly-discovered 
evidence  of  James  Bennett,  that  he  met  Al- 
atQi)  about  half  an  hour  before  the  homicide, 


going  towards  the  place  where  it  occurred,  and 
that  Alston  stated  that  he  was  going  over  to 
see  Cox,  and  one  of  them  would  be  dead  be- 
fore night.  These  grounds  were  supported  by 
various  affidavits.  The  last  two  contain  facts 
not  proved  at  the  trial,  but  which  go  to 
strengthen  the  evidence  then  introduced.  The 
court  refused  a  rule  nisi  on  this  motion.  De- 
fendant's counsel  tendered  a  bill  of  exceptions 
to  the  court,  which  he  refused  to  sign,  and 
they  thereupon  made  this*  application  for  a 
mandamus  to  compel  him  to  sign  it. 

Warner,  C.  J.,  in  delivering  the  opinion  of 
the  court,  said :  The  general  rule  undoubtedly 
is  that  when  a  motion  for  new  trial  in  a  crim- 
inal case  has  been  overruled  in  the  court  be- 
low and  brought  to  this  court  on  a  bill  of  ex- 
ceptions, and  the  judgment  of  the  court  below 
is  affirmed,  no  second  bill  of  exceptions  in 
that  case  can  be  allowed  or  granted.  The 
only  exception  to  that  general  rule  is  that 
specified  in  §  8721  of  the  Code,  when  it  is  ",an 
extraordinary  motion  or  case,"  and  the  ques- 
tion here  is  whether,  taking  everything  to  be 
true  as  stated  in  the  defendant's  motion  and 
the  affidavits  in  support  thereof,  it  makes  such 
"  an  extraordinary  motion  or  case "  as  will 
take  it  out  of  the  general  rule  hereinbefore 
stated.  After  the  most  anxious  and  careful 
examination,  we  are  satisfied  that  it  does  not. 
The  extraordinary  motions  or  cases  contem- 
plated by  the  statute  are  such  as  do  not  ordi- 
narily occur  in  the  transaction  of  human  af- 
fairs, as  when  a  man  has  been  convicted  of 
murder,  and  it  afterwards  turns  out  that  the 
man  he  was  charged  with  having  killed  is  still 
alive ;  or  where  a  man  has  been  convicted  on 
the  testimony  of  a  witness  who  is  afterwards 
found  guilty  of  perjury  in  giving  that  testi- 
mony, or  from  some  providential  cause,  and 
cases  of  like  character.  The  newly-discovered 
evidence  relating  to  the  physical  condition  of 
the  defendant  at  the  time  of  his  trial,  as  well 
as  that  relating  to  the  main  issues  involved  in 
the  case  on  that  trial,  is  merely  cumulative  in 
ii^s  character,  and  would  hardly  be  sufficient 
of  itself  to  have  authorized  the  court  to  have 
set  aside  the  verdict  in  an  ordinary  motion  for 
a  new  trial ;  it  is  certainly  not  sufficient  to 
authorize  an  extraordinary  motion  for  a  new 
trial  to  be  made.  True,  the  facts  stated  in 
the  affidavits  of  Murphy  and  Bennett  were  not 
proved  at  the  trial,  but  their  evidence  would 
only  be  cumulative  of  that  which  was  proved. 
49  Ga.,  210 ;  50  lb.,  636. 

Mandamus  refused. 


When  a  court  of  equity  once  acquires  juris- 
diction of  an  action  it  will  grant  complete  re- 
lief. 
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FtTLGHAM  V.  WeSTCOTT. 

1.  The  testimony  of  a  witness  cannot  be  Impeached 
by  showinjz:  his  general  character  founded  upon 
particular  facts  rather  than  upon  general  repute, 

'  and  failing  to  show  his  character  for  truth  and 
veracity. 

2.  Upon  final  hearing  of  the  case  by  the  Commis- 
sioner it  was  found  that  the  testimony  was  so 
evenly  balanced  that  judgment  would  have  to  be 
given  upon  the  record,  should  no  mOre  convinc- 
ing testimony  be  adduced,  and  further  time  was 
allowed  the  parties  to  produce  additional  evi- 
dence. The  case  coming  up  again  on  appeal.  It 
was  found  that  there  was  nothing  In  such  addi- 
tional testimony  tending  to  turn  the  evenly-bal- 
anced scales  of  the  former  proofs,  and  the  condi- 
tional decision  on  the  record  was  made  perma- 
nent. 

Interference. 

Appeal  from  the  Examiners-in-ChieT. 
Seeding-machine. 

Application  of  Jesse  P.  Folgham  filed  Jane 
4,  1877,  Patent  granted  to  John  M.  West- 
cott,  April  25,  1876,  No.  176,719. 

Mr.  J.  £.  Hatch  and  Messrs.  Dodge  &  Son 
for  Fulgham. 

Messrs.  Wood  <Sb  Boyd  and  Mr.  Jas.  L.  Nor- 
ris  for  Westcott. 

Marble,  Commissioner :  • 

My  predecessor  in  office,  on  October  20, 
1879,  rendered  the  following  decision  in  this 
case: 

**  The  issues  in  interference  are  defined  as 
follows : 

"  •  1.  The  combination  of  the  scalloped  feed- 
wheel  and  sleeve,  the  sleeve  being  of  smaller 
diameter  than  the.  wheel,  to  provide  for  the 
free  access  of  grain  to  both  the  periphery  and 
ends  of  the  scallops,  and  the  sliding  sleeve 
provided  with  cat-off  wings  at  the  top  and 
bottom,  as  expressed  in  the  first  and  second 
claims  of  Westcott. 

"  *  2.  The  combination  of  the  sliding  shaft, 
collars,  indicator,  swiveling  jaw  and  lever, 
connected  and  operating  as  shown  and  set 
forth,  as  expressed  in  the  third  and  fourth 
claims  of  Falgham  and  the  foarth,  fifth  and 
sixth  claims  of  Westcott.' 

''  It  is  not  necessary  that  an  applicant,  in 
order  to  overcome  a  patent,  shoold  establish 
priority  of  invention  beyond  the  possibility 
of  a  reasonable  doabt.  Only  sach  proof  is 
required  as  would,  in  a  possessory  action,  real 
or  personal,  in  the  courts,  be  sufficient  to  sup- 
port a  recovery  against  a  defendant  in  posses- 
sion. The  burden  of  proof  is  on  the  applicant 
and  the  preponderance  must  be  in  his  favor 
or  the  piU»ntee  will  be  entitled  to  judgment. 


But  I  can  find  in  the  proofs  on  file  in  this  case 
relating  to  the  first  issue  no  real  preponder- 
ance in  favor  of  either  party ;  and  the  deci- 
sion, if  no  other  proofs  should  be  presented, 
must  be  in  favor  of  the  patentee,  who  was  in 
possession. 

"  While  this  is  a  technical  decision,  so  far 
as  the  first  issue  is  concerned,  and  may  not 
be  a  just  decision,  it  will  necessarily  stand  as 
final  unless  further  proof  shall  turn  the  scales 
in  favor  of  the  applicant.  I  have  concluded 
that  justice  requires  me  to  remand  the  first 
issue  of  the  interference  to  the  Examiner  of 
Interferences,  who  will  fix  the  time  within 
which  each  party  may  take  further  testimony. 
The  testimony  will  be  closed  within  sixty  days 
from  the  date  of  this  decision. 

**  Ihriority  in  the  second  issue  is  awarded  to 
the  patentee." 

In  accordance  with  the  order  in  the  above 
decision  additional  testimony  has  been  pre- 
sented by  both  the  applicant  and  the  patentee. 

A  consideration  of  the  original  testimony 
is  necessary  to  a  correct  understanding  of  the 
status  of  the  parties  and  to  determine  the 
weight  of  the  additional  testimony,  which 
must  turn  the  evenly-balanced  scale  of  the 
former  proofs.  The  fact  that  the  testimony  is 
of  a  most  contradictory  character,  and  the 
further  fact  that  the  parties  contestant  and 
the  witnesses  in  their  behalf  are,  as  I  think, 
without  any  substantial  impeachment,  have 
rendered  this  case  one  of  exceptional  difficulty. 

Daring  the  period  of  time  covered  by  the 
proofs — viz.,  from  the  year  1873  to*the  year 
1877 — ^the  Hoosier  Drill  Company  was  en- 
gaged in  the  manufacture  of  agricultural  im- 
plements at  the  town  of  Milton,  Indiana. 
Of  this  company,  Westcott,^the  patentee,  was 
secretary  and  treasurer,  and  Fulgham  the 
applicant,  was  employed  as  pattern-maker. 
Of  the  witnesses,  Isaac  Kinsey  was  president 
of  the  company,  Aaron  Morris  was  superin- 
tendent, M.  E.  Reeves  and  Wilson  Jones  were 
directors,  Jacob  A.  Halteman  was  foreman  of 
the  foundry  connected  with  the  company^s 
works,  and  William  R.  Mount  was  foreman  of 
the  machine-shop. 

It  appears  that  the  grain-drill  manufactured 
by  this  company  during  the  year  1873  did  not 
give  entire  satisfaction  by  reason  of  some 
imperfections  in  the  mechanism  for  regulat- 
ing the  quantity  of  seed  sown,  and  attention 
was  called  by  a  traveling  salesman  of  the 
company  to  the  fact  that  a  formidable  rival 
existed  in  a  drill  manufactured  at  Belleville, 
Illinois,  under  a  patent  granted  to  one  Esler. 
In  the  fall  of  1873,  Kinsey  and  Westcott,  be- 
ing at  St.  Louis,  went  to  Belleville,  saw  the 
£sler  drill,  and  subsequently  secured  a  li- 
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cense  for  the  Hoosier  Drill  Company  to  man- 
ufacture the  same.  This  device  consisted  of 
a  hopper,  an  inclosing  case,  a  sleeve,  and 
scalloped  feed-wheel,  which  latter  carried  the 
seed  through  the  inclosing-case  and  delivered 
it  into  the  tube  of  the  drill.  The  feed-wheel 
and  sleeve  were  mounted  end  to  end  on  a  ro- 
tating shaft  in  such  a  manner  that  the  scal- 
loped wheel  only  revolved.  A  longitudinally- 
sliding  movement  was  given  to  this  rotating 
shaft  with  its  wheel  and  sleeve,  and  in  this 
way  a  larger  or  smaller  surface  of  the  scal- 
loped wheel  was  exposed  to  the  grain  and  a 
corresponding  greater  or  less  quantity  was 
delivered  to  the  tube.  The  sliding  sleeve 
was  of  the  same  diameter  as  the  feed-wheel, 
and  filled  the  delivery  space  when,  by  the 
withdrawal  of  a  portion  of  the  feed-wheel,  the 
quantity  of  seed  was  to  be  diminished.  An 
objection  was  found,  however,  to  exist  to  the 
use  of  this  drill — viz.,  that  the  seed  would 
"  bridge  over  "  when  but  a  small  surface  of  the 
scalloped  wheel  was  exposed,  and  would  not 
pass  into  the  drill-tube  below ;  and  to  obviate 
this  the  use  of  an  agitator  was  found  neces- 
sary. This  objection  appears  to  have  pre- 
vented the  immediate  adoption  by  the  com- 
pany of  the  Esler  drill.  Experiments  were 
subsequently  made  with  this  drill,  as  also 
with  a  drill  patented  by  one  Morrison,  and 
with  improvements  consisting  of  features  of 
both  the  Esler  and  Morrison  drills.  None  of 
these  devices  appear,  however,  to  have  been 
thoroughly  successful,  and  in  the  spring  of 
1875  the  invention  here  at  issue  was  adopted. 

This  invention  is  but  a  slight,  although  a 
valuable  change  from  the  Esler  device,  and 
consists  essentially  in  reducing  the  diameter 
of  the  sleeve  so  that  the  grain  will  be  admitted 
to  both  the  top  and  end  of  the  scalloped  wheel, 
so  that  the  "bridging  over"  of  the  grain  is 
avoided ;  and  in  providing  cut-off  wings  to 
compensate  for  the  reduction  of  the  sleeve  and 
prevent  the  consequent  escape  of  the  grain. 

Jesse  P.  Fulgham  claims  to  have  conceived 
the  invention  in  the  fall  of  the  year  1873.  It 
appears  that  he  had  at  such  time  an  applica- 
tion pending  in  this  Office  for  a  patent  for  an 
improvement  in  drills,  and  being  notified  that 
the  claims  in  such  application  conflicted  with 
the  patent  of  Esler,  a  copy  of  which  was  sent 
to  him,  he  states  that  he  at  once  devised  the 
present  improvement  of  the  Esler  device,  and 
within  a  few  days  made  the  drawing  "Fulgham 
Exhibit  1.'*  As  to  this  drawing,  his  testimony 
is  corroborated  by  that  of  his  son,  Orla  B. 
Fulgham,  who  swears  that  he  saw  this  draw- 
ing at  the  time  named  and  wrote  his  initials 
thereon  at  his  father's  request.  At  the  sug- 
gestion of  Fulgham,  Wilson  Jones  wrote  a 


letter  to  Westcott  and  Kinsey,  who  were  then 
in  St.  Louis,  advising  them  to  go  to  Belleville 
to  see  the  Esler  drill,  the  patent  upon  which 
he  supposed  would  control  this  improvement, 
and  to  see  upon  what  terms  a  license  to  use 
the  same  could  be  obtained.  The  purpose  of 
securing  such  license  was,  he  has  stated,  to 
enable  him  to  bring  out  this  improvement  in 
event  he  failed  to  obtain  a  patent  on  his  ap- 
plication then  pending.  At  the  first  hearing 
before  the  Examiner  of  Interferences  the  tes- 
timony relative  to  this  letter  was  ruled  out  for 
the  reason  that  as  the  absence  of  the  letter 
itself  was  not  acconnted  for  it  was  held  to  be 
secondary  and  inadmissible.  What  weight, 
if  any,  my  predecessor  gave  to  this  testimony 
does  not  appear  from  his  decision. 

Nothing  further  was  done  by  Fulgham 
toward  the  embodiment  of  the  invention  until 
some  time  in  the  spring  of  the  year  1875, 
when  it  is  alleged  Morris  and  Westcott  came 
into  the  pattern-room  of  the  company  and 
Morris  ordered  Fulgham  to  make  castings  as 
Westcott  should  direct.  There  were  present 
at  this  interview  in  the  pattern-room  Morris, 
Fulgham,  Halteman  and  Westcott. 

Westcott  swears  that  prior  to  this  interview 
he  had  conceived  the  invention  in  controversy, 
had  repeatedly  requested  Fulgham  to  make 
patterns  for  the  same,  but  that  the  latter 
always  urged  objeptions  thereto.  This  is  de- 
nied by  Fulgham.  Westcott  also  swears  that 
before  this  time  he  disclosed  the  invention  to 
Morris,  to  Kinsey  and  to  Reeves.  Upon  this 
point  he  is  contradicted  in  substance  by  Kin- 
sey and  Morris,  but  is  corroborated  by 
Reeves,  who  also  swears  that  Westcott  stated 
the  fact  that  Fulgham  had  objected  to  making 
the  patterns.  As  to  what  occurred  at  this  in- 
terview the  testimony  is  *again  found  at  ir- 
reconcilable variance.  Fulgham,  in  his  pre- 
liminary statement,  says : 

Mr.  Morris,  superintendent  of  the  Hoosier 
Drill  Company,  came  into  the  pattern-room 
with  Mr.  Westcott  and  said  to  me  that  Mr. 
Westcott  had  come  in  to  tell  me  -what  he 
wanted  done.  Thereupon  Mr.  Westcott  handed 
to  me  an  entire  feeding  device,  (which  is  in 
ray  possession  and  will  be  produced  in  evi- 
dence,) comprising  feed-cup,  wheel,  thimble 
and  ring  of  the  Esler  drill,  and  told  me  he 
wanted  me  to  dress  those  castings  up  for  pat- 
terns, as  he  was  going  to  have  that  device  put 
on  the  drill.  I  replied,  if  those  were  his  or- 
ders, I  would  do  so,  but  that  I  should  be  very 
sorry  to  see  the  company  adopt  that  device, 
which  I  consider  worthless  in  its  present  form. 
His  reply  was  that  the  Esler  drill  gave  entire 
satisfaction  where  it  had  been  used ;  that  the 
company  had  already  made  two  failures  on 
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new  devices ;  that  it  was  too  late  in  the  sea- 
son to  try  any  more  experiments,  and  if  I  re- 
fused to  make  the  patterns  of  the  castings  he 
brought  in  he  should  take  them  to  Richmond 
and  have  it  done.  I  said  I  had  not  thought 
of  refusing,  and  if  he  would  let  me  show  him 
drawings  of  what  I  wanted  to  make,  and  if  he 
then  still  insisted  on  having  the  Elser  device 
put  on  the  drill,  I  would  do*  so  at  once.  After 
some  further  talk  he  finally  consented  to  see : 
the  drawings ;  but  on  looking  at  them  he  could  I 
not  understand  my  plans  well  enough  to  de- ! 
cide  in  regard  to  them,  and  he  then  asked  me 
how  long  it  would  take  me  to  make  the  pat- 
terns on  my  plan.  I  told  him  I  would  have 
ray  device  so  that  he  could  see  what  it  was  in 
two  and  a  half  days,  and  with  this  assurance 
he  consented  for  me  to  go  on  with  it." 

This  statement  of  Eulgham  is  corroborated 
by  Morris,  but  is  contradicted  by  Westcott, 
who  claims  to  have  disclosed  to  Fulgham  the 
changes  he  wanted  made  in  the  Esler  drill, 
and  his  testimony  is  fully  corroborated  by 
that  of  his  wituess,  Halteman.  As  to  what 
occurred  at  this  interview,  therefore,  the  tes- 
timony is  evenly  balanced. 

This  last  witness  and  William  R.  Mount 
also  testify  that  during  the  making  of  the  pat- 
terns Fulgham  stated  that  he  was  carrying 
out  Westcott's  plan,  and  that  in  his  judgment 
it  would  not  be  a  success.  It  clearly  appears 
that  the  drill  as  finally  adopted  contained  fea- 
tures suggested  by  others  than  the  parties 
contestant.  The  indicator,  for  example,  which 
forms  the  subject  of  a  claim  in  Westcott's 
patent,  was  admittedly  the  invention  of  Morris. 

Westcott  and  his  witnesses,  Halteman  and 
Mount,  swear  that  at  a  test  of  the  drill  imme- 
diately after  the  castings  were  made  it  was 
found  to  cut  the  grain,  and  that  Fulgham  was 
elated  at  this,  as  he  had  predicted  it  a  failure, 
and  that  Westcott  suggested  the  filing  off  of 
the  wing,  which  at  once  remedied  the  diffi- 
culty. This  is  denied  by  Fulgham,  who  states 
that  the  only  parties  present  at  such  test 
were  Morris,  Kinsey,  Westcott  and  himself. 
Kinsey,  on  rebuttal,  swears  that  he  thinks 
these  were  the  only  persons  present,  and  ad- 
mits that  the  device,  when  first  operated,  cut 
the  grain,  and  states  that  some  one  suggested 
the  filing  down  of  the  wing,  and  denies  that 
Fulgham  was  elated  at  the  cutting  of  the 
grain.  To  the  same  effect,  also,  is  the  testi- 
mony of  Morris.  Here  ag&in  the  testimony 
appears  to  be  evenly  balanced. 

Since  the  spring  or  summer  of  1875  the 
Hoosier  Drill  Company  have  manufactured 
in  large  quantities  the  drills  embodying  th^ 
invention  here  at  issue. 

In  the  fall  of  1875   Westcott  made  his  ap- 


plication for  letters-patent,  and  his  corres- 
pondence with  his  attorney  relative  thereto 
appears  to  have  been  entered  in  the  letter- 
books  of  the  company,  which  were  open  to  the 
inspection  of  its  officers.  Fulgham  swears 
that  Westcott  took  the  description,  &c.,  Xo 
the  attorney  with  the  understanding  that  he 
(Fulgham)  was  to  sign  the  application,  but 
that  Westcott  gave  excuses  for  the  delay  in 
the  return  of  the  papers  for  signature  until 
after  the  patent  had  issued  to  him.  Fulgham 
further  states  that  on  learning  of  the  fact  he 
accused  Westcott  of  having  made  a  false  oath, 
and  upon  this  point  he  is  corroborated  by 
Kinsey  and  Morris.  Westcott  explains  this 
by  stating  that  Fulgham  accused  him  of  false 
swearing  if  he  swore  that  he  was  the  inventor 
of  the  indicator  claimed  in  the  patent,  and 
states,  also,  that  he  did  himself  not  know 
that  the  indicator  was  claimed,  as  he  had 
given  his  attorney  no  instructions  toNjnclude 
the  same,  and  it  appears  to  have  been  subse- 
quently injected  into  the  case. 

There  are  numerous  other  minor  contro- 
verted points  in  the  original  testimony  ;  but 
the  above  will  suffice  for  a  proper  understand- 
ing of  the  additional  testimony,  which  must 
determine  my  findings  in  the  case. 

A  number  of  witnesses  have  been  produced 
by  Fulgham  to  impeach  the  credit  of  West- 
cott as  a  witness  in  his  own  behalf:  but  this 
attempt  is,  in  my  judgment,  a  failure,  as  the 
testimony  of  the  witnesses  relate  rather  to  his 
general  character  than  to  his  character  for 
truth  and  veracity,  which  alone  is  here  in 
question,  and  appears,  moreover,  to  have  been 
founded  upon  particular  facts  rather  than 
upon  general  repute.  Were  this  testimony, 
however,  more  forcible,  the  counter-testimony 
in  behalf  of  Westcott  would  destroy  the 
weight  that  might  otherwise  attach  thereto. 

The  letter  referred  to  by  Fulgham  as  hav- 
ing been  written  by  Wilson  Jones  to  Kinsey 
and  Westcott,  the  testimony  relative  to  which 
was  on  the  first  hearing  of  the  case  ruled  out 
by  the  Examiner  of  Interferences,  appears, 
from  the  testimony  of  Kinsey,  to  have  been 
lost,  and  testimony  as  to  the  contents  thereof 
is  consequently  now  admissible.  Wilson 
Jones,  in  testifying  as  to  the  contents  of  the 
letter,  says : 

*•  What  caused  me  to  write  the  letter  was 
this:  Fulgham  used  to  belong  to  the  Wayne 
Agricultural  Company  prior  to  this  time,  and 
I  was  a  member  of  that  company  before  I  be- 
came  a  member  of  the  Hoosier  Drill  Company. 
Fulgham  had  applied  for  a  patent  before  he 
left  the  Wayne  Agricultural  Company,  and 
as  Mr.  Kinsey,  president  of  the  Hoosier  Drill 
I  Company,  and  Mr.  Westcott,  as  secretary. 


Digitized  by 


Google 


588 


WASHINGTOIf  LAW  KEPOBTER. 


Vol.  Vm 


had  gone  to  the  St.  Jlionis  fair,  while  they  were 
gone  Fulgham  got  word  from  the  Patent  Office 
that  Esler  and  some  other  parties  had  patents 
or  applied  for  patents — that  his  was  rejected. 
Mr.  Fulgham  came  to  me  and  had  several 
conversations  with  regard  to  his  inventions. 
He  told  me  that  he  had  a  better  improvement 
'  for  a  drill  several  times.  He  seemed  to  be 
afraid  that  be  could  not  get  his  improvement 
through  the  Patent  Office ;  he  thought  it  would 
in  all  probability  infringe  on  Esler' s  patent. 
He  proposed  to  write  to  Esler  to  go  into  part- 
nership with  him  in  the  patents.  I  suggested 
to  him  that  we  had  better  write  to  Kinsey  and 
Westcott.  We  had  quite  a  conversation  with 
regard  to  which  would  be  the  best  plan.  I 
felt  an  interest  as  a  stockholder  in  the  Hoo- 
sier  Drill  Company,  and  did  not  think  it  was 
to  my  interest  for  Fulgham  to  go  into  part- 
nership with  Esler  in  a  patent,  and  after  these 
conversations  Fulgham  requested  me  to  write 
to  Kinsley  &  Westcott,  which  I  did,  and  stated 
in  my  letter  that  if  Esler  had  no  drill  at  the 
fair  that  we  wished  them  to  go  down  to  Belle- 
ville and  examine  the  drill  and  the  patents, 
and  perhaps  make  arrangements  for  license, 
but  requested  them  not  to  bind  themselves  or 
the  company  to  make  any  given  number  of 
drills.  The  object  was  to  get  acquainted  with 
Esler  and  his  patents,  and  enable  the  Hoosier 
Drill  Company  to  make  as  good,  if  not  a  bet- 
ter, drill  than  any  other  company." 

I  can  predicate  nothing  favorable  to  Fulg- 
ham's  case  upon  the  testimony  with  regard  to 
this  letter.  The  fact  of  the  pendency  at  that 
time  of  his  application,  which  stood  rejected 
upon  the  patent  to  Esler,  as  well  as  the  fact 
that  after  obtaining  the  license  to  use  the 
Esler  device  no  attempt  was  made  to  apply 
the  present  improvement  thereto,  satisfies  me 
that  the  purpose  of  this  letter  was  not  to  ena- 
ble Fulgham  to  give  to  the  Hoosier  Drill 
Company  the  invention  now  at  issue.  Kinsey 
also  contradicts  the  former  testimony  of 
Westcott  as  to  the  date  of  the  interview 
wherein  Fulgham  accused  him  of  false  swear- 
ing and  as  to  what  occurred  at  that  time. 

Morris,  when  called  again  as  a  witness,  re- 
iterates his  former  denial  that  Westcott  dis- 
closed to  him  the  invention,  as  also  his  former 
contradiction  of  Westcott,  Halteman  and 
Mount  as  to  what  occurred  at  the  first  test  of 
the  drill,  although  he  now  admits  that  Halte- 
man and  Mount  might  have  been  present  dur- 
ing such  test.  He  also  states  that  the  request 
made  by  the  stockholders  that  Westcott  re- 
sign his  position  as.  treasurer  was  because  of 
his  having  taken  out  the  patent  in  his  own 
name  and  having  refused  to  assign  it  to  the 
company.    The  testimony  of  this  witness  on 


all  material  points  still  stands  contradicted. 

Two  witnesses  are  produced  to  give  addi- 
tional testimony  relative  to  the  drawing  "Fulg- 
ham Exhibit  1 " — viz.,  Sallie  A.  Roberts  and 
Emma  R.  Fulgham.  The  testimony  of  the 
latter  was  objected  to  at  the  time  it  was  taken, 
for  the  reason  that  she  is  the  wife  of  the  ap- 
plicant here,  and  was  properly  thrown  out  by 
the  Examiner  of  Interference,  in  view  of  the 
ruling  in  the  case  of  Workman  v.  McNaught, 
(16  O.  G„  216).  Sallie  H.  Roberts  testifies, 
with  regard  to  this  drawing,  that  in  the  fall  of 
the  year  1873,  Mr.  Fulgham  was  making  draw- 
ings of  a  drill,  and  requested  his  son  to  sign 
his  initials  to  the  same,  and  that  she  does  not 
remember  to  have  seen  him  making  other 
drawings  than  the  one.  The  testimony  of  this 
witness  does  not  identify  the  drawing  **  Fulg- 
ham Exhibit  1,"  but,  taken  in  connection  wi& 
the  original  testimony  of  Fulgham  and  his  son, 
may  be  regarded  as  corroborative  of  the  same. 
Whether  this  drawing  was  or  was  not  made, 
as  alleged,  in  the  fall  of  1873  is  a  fact  that 
can  have  but  little  force.  It  can  serve  Fulg- 
ham simply  by  tending  to  show  that  he  htwL 
the  invention  at  issue  in  his  mind  at  the  time 
Westcott  claims  to  have  communicated  the 
same  to  him,  but  abandoned,  as  it  appears  to 
have  been,  until  needed  in  this  case.  He  can- 
not go  back  through  the  long  period  of  his 
neglect  and  claim  the  same  as  the  date  of  his 
invention.  I  can  regard  the  same  but  in  the 
light  of  an  abandoned  experiment — ^if  experi- 
ment even  it  can  be  called — which  cannot 
serve  to  invalidate  a  patent. 

The  most  important  part  of  the  additional 
testimony  on  behalf  of  the  patentee  is  that  of 
the  witnesses  Shuman,  Caswell,  Halteman 
and  Mount,  tending  to  show  statements  by 
Fulgham  that  would  indicate  that  the  inven- 
tion was  not  his,  and  would,  in  his  judgment, 
prove  a  failure. 

Testimony  has  been  adduced  by  both  parties 
to  show  the  current  rumors  of  the  shop  as  to 
who  was  the  inventor  of  the  invention  in  con- 
troversy, but  upon  this  testimony  I  can  base 
nothing  favorable  to  either  the  applicant  or 
patentee.  Nor  do  I  deem  it  necessary  to  re- 
view in  detail  the  several  collateral  matters 
with  regard  to  which  the  testimony  is  at  vari- 
ance. 

I  do  not  find  in  the  additional  testimony 
anything  which,  in  my  judgment,  can  turn  the 
evenly-balanced  scales  of  the  former  proofs 
in  the  applicant's  favor,  and  the  conditional 
decision  of  my  predecessor  must  therefore 
stand  as  final  against  him. 

In  conclusion,  I  may  add  that  from  a  OBie-' 
ful  consideratioa  of  the  case  I  am  satisfied 
that  were  it  before  me  with  the  entire  testi. 
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mony  as  a  new  case  my  findings  would  still  be 
in  favor  of  the  patentee.  With  testimony  of 
the  contradictory  character  of  the  present  the 
true  solution  of  the  question  at  issue,  can  best 
be  reached  through  the  attendant  circumstan 
ces  of  the  case,  and  these  I  think  point  con- 
clusively to  the  patentee  as  the  rightful  inven- 
tor. Fulgham,  by  his  own  showing,  had  at 
the  time  he  clsdms  to  have  made  this  inven- 
tion a  contract  with  the  Hoosier  Drill  Com- 
pany  by  wh^ph  he  was  "  to  devote  his  time 
and  ingenuity  energetically  to  their  interests," 
and  was  to  obtain  royalty  for  any  and  all  of 
his  inventions^that  might  be  adopted  by  them ; 
and  yet,  although  the  company  had  a  license 
to  use  the  Esler  drill  and  were  making  con- 
tinuous efforts  to  perfect  the  same,  he  did  not 
disclose  to  them  his  improvement  thereon, 
which  would  attain  the  very  end  which  they 
sought.  This  fact  seems  incompatible  with 
the  fact  that  he  had  the  drawing,  (Exhibit  1), 
or,  if  he  did  have  such  drawing,  that  he  re- 
garded the  invention  embodied  therein  as  of 
any  practical  value.  Moreover,  it  is  West- 
cott  to  whom  the  public  are  indebted,  since 
but  for  him  this  drawing  claimed  to  have  been 
made  by  Fulgham  would  have  doubtless  yet 
remained  locked  up  and  the  invention  would 
have  still  been  undisclosed.  The  conduct  of 
Kinsey  and  Morris  in  repeatedly  requesting 
Westcott  to  assign  his  patent  to  the  company 
would  seem  to  argue  that  at  that  time  they  re- 
garded him  as  the  party  entitled  thereto,  since 
it  appears  that  they  knew  that  a  patent  taken 
out  by  one  who  was  not  the  inventor  of  the 
matter  embraced  therein  was  invalid. 

From  the  entire  case  I  am  satisfied  that 
Fulgham  has  not  made  out  such  a  stale  of 
facts,  as  would  defeat  the  patent  to  Westcott 
in  the  courts,  either  by  showing  himself  a 
prior  diligent  inventor  or  by  conclusively 
proving  fraud  upon  the  part  of  the  patentee. 

The  decision  of  the  Board  of  Examiners-in 
Chief  is  accordingly  reversed. 


In  Prison. — Charles  Palm  served  three 
years  undeservedly  in  the  Ohio  penitentiary. 
Though  innocent  of  the  crime  with  which  he 
was  charged,  that  of  obtaining  goods  under 
false  pretence,  he  was  so  bunglingly  defended 
that  the  jury  pronounced  him  guilty.  The 
prosecuting  witness  swore  that  the  money  in 
question  was  $105,  all  in  ten  and  twenty  dol- 
lar bills,  and  the  imposibility  of  the  amount 
being  so  constituted  was  not  brought  out. 
However,  Palm  says  he  is  not  sorry,  for  while 
working  in  prison  at  shoemaking  he  invented 
a  n>achine  of  enough  value  to  support  him 
during  the  rest  of  his  life. 


Jrnid  g<|partnn[nt 


Furnished  by  D.  E.  Sigkbls. 

Dbj»artment  of  the  Interior, 
Washington,  August  8,  1880. 

Sm :  I  have  considered  the  case  of  John  T. 
Gower  v.  The  Southern  Pacific  Railroad  Com- 
pany, branch  line,  on  appeal  from  your  decis- 
ion on  April  4,  1879,  holding  for  approval  for 
patent,  the  entry  of  said  G^wer  for  the  E.  ^ 
S.  W.  i  section  11,  town  1  S.,  range  14  W.,  S. 

B.  M.,  Los  Angeles,  California. 

The  record  shows  the  tract  to  be  within  the 
twenty  mile  limits  of  the  grant  of  March  3, 

1871,  to  said  company,  the  right  of  which  at- 
tached April  3,  1871 ;  that  the  lands  were 
withdrawn  for  the  benefit  of  said  company 
May  10,  1871 ;  that  the  township  plat  was 
filed  in  the  local  office,  April  11,  1873;  that 
Gower  filed  declaratory  statement  for  the  tract 
together  with  the  E.  J  N.  W.  J  section  14  of 
the  same  township  on  April  12, 1873,  alleging 
settlement  February  20,  1871,  and  that  he 
made  proof  July  16,  1878,  showing  compli- 
ance with  the  requirements  of  the  pre-emption 
law,  and  located  said  tracts  with  warrant.  No. 
113,001,  act  of  1856,  R.  and  R.  No.  13. 

On  October  9,  1874,  your  office  held  said 
location  for  approval  for  patent.  But  on  ap- 
peal by  the  company,  my  predecessor,  Hon. 

C.  Delano  reversed  your-^decision,  because 
Gower  made  no  claim  to,  or  improvements  on 
said  section  11,  until  after  the^withdrawal  for 
said  company. 

On  Gower's  application  therefor,  a  rehear- 
ing was  granted  by  my  predecessor,  and  the 
same  was  held  on  August  21,  1876. 

The  testimony  shows  that  prior  to  1869, 
Gower  resided  on  said  section  14,  but  that 
since  that  date,  he  has  claimed  and  occupied 
the  land  in  dispute  continuously  from  Febru- 
ary, 1871,  and  since  the  early  part  of  the  year 

1872,  has  cultivated  a  portion  of  it,  and  that 
his  improvements  thereon  are  worth  about 
$1,200. 

The  company  further  claims  that  Gower 
was  not  a  qualified  pre-emptor,  authorized  by 
law  to  make  said  location,  because  he  was  not 
a  citizen  of  the  United  States.  The  only  proof 
in  this  respect,  rests  upon  the  testimony  of 
Gower.  He  states  that  he  is  a  native  born 
citizen  of  the  United  States  and  has  never 
ceased  to  be  a  citizen  thereof ;  that  (giving  no 
date)  he  was  at  one  time,  for  a  year  or  two, 
a  postmaster  in  the  Sandwich  Islands,  and  at 
another  time  an  agent  for  selling  its  govern- 
ment bonds ;  that,  to  enable  him  to  hold  said 
offices,  it  was  necessary  for  him  to  become  a 
citizen  of  the  Sandwich  Islands ;  and  that  ha 
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became  such  citizen  by  swearing  allegiance 
to  the  king  thereof,  but  that,  in  that  oath  he 
did  not  abrogate  his  citizenship  in  the  United 
States,  nor  was  he  required  to  do  so,  but  that 
the  same  became  necessary  by/eason  of  his 
commercial  business,  and  that  he  would  not 
have  done  so  had  he  been  required  to  renounce 
his  allegiance  to  his  native  government ;  and 
that  since  his  return  to  the  United  States  he 
has  not  taken  out  naturalization  papers,  nor 
declared  his  intention  of  becoming  a  citizen 
of  the  United  States. 

On  August  20,  1878,  the  Attorney-General, 
Hon.  George  H.  Williams,  in  reply  to  certain 
interrogatories  propounded  to  him  by  the 
•  President,  respecting  the  right  of  expatriation 
said  (14  Opinion,  295)  "  Congress  has  made 
no  provision  for  the  formal  renunciation  of 
citizenship  by  a  citizen  of  the  United  States, 
while  he  remains  in  this  country,  but  if  such 
citizen  emigrates  to  a  foreign  country  and 
therein  the  mode  provided  by  its  laws,  or  in 
any  other  solemn  and  public  manner  renounces 
his  United  States  citizenship,  and  make  a  vol- 
untary submission  to  its  authorities  with  a 
bona  fide  intent  of  becoming  a  citizen  or  sub- 
ject there,  I  think  that  the  Grovemmentof  the 
United  States,  should  not  regard  this  proced- 
ure otherwise  then  as  an  act  of  expatriation." 
w  «  «  *  * 

'*  Residence  in  a  foreign  country,  and  an 
intent  not  to  return,  are  essential  elements  of 
expatriation,  but  to  show  complete  expatria- 
tion, as  the  law  now  stands  it  is  necessary  to 
show  something  more  than  these.  Attorney- 
General  Black  (9  Opin.,  860)  says  that  expa- 
triation includes  not  only  emigration  out  of 
one's  native  country,  but  naturalization  in  the 
country  adopted  as  a  future  residence.  My 
opinion,  however,  is  that,  in  addition  to  domi- 
cile and  intent  to  remain,  such  expressions  or 
acts  as  amount  to  a  renunciation  of  United 
States  citizenship,  and  a  willingness  to  sub 
^  mit  to  or  adopt  the  obligations  of  the  country, 
in  which  the  person  resides,  such  as  excepting 
public  employment,  engaging  in  military  ser- 
vices, &c.,  may  be  treated  by  this  Govern- 
ment as  expatriation,  without  actual  natural- 
ization. Naturalization  is  without  doubt  the 
highest,  but  not  the  only  evidence  of  expatri- 
ation *  *  *  When  a  citizen  of  the  Uni- 
ted States  goes  abroad  without  intending  to 
return,  he  takes  one  indispensable  step  to- 
wards expatriation  ;  but  to  effect  a  complete 
annihilation  of  all  duties  and  obligations  be- 
tween the  Government  and  his  native  coun- 
try and  himself,  which  expatriation  implies, 
it  is  necessary  that  he  should  become  a  resi- 
dent in  some  foreign  country,  with  an  intent 
to  remain  there,  superadded  to  which  there 


must  be  acts  in  the  direction  of  becoming  a 
citizen  or  subject  of  such  foreign  country, 
amounting  at  least  to  a  renunciation  of  United 
States  citizenship." 

Although  the  testimony  shows  that  Gower 
took  an  oath  of  allegiance  to  the  king  of  the 
Sandwich  (Hawaiian)  Islands,  for  business 
purposes,  it  fails  to  show  that  he  was  ever 
formally  naturalized  in  that  country,  or  re-' 
nounced  his  allegiance  to  the  Govemment  of 
the  United  States. 

On  the  contrary,  it  shows  that  he  did  not 
intend  and  was  not  required  to  make  such 
renunciation.  Nor  is  there  proof  that  he  in- 
tended to  remain  in  that  country ;  on  the  con- 
trary his  return  to  this  country  is  presumptive 
proof,  at  least,  that  he  did  not  intend  to  re- 
main there. 

Under  this  opinion  of  the  highest  law  oflS- 
cer  of  the  Government,  and  under  the  testi- 
mony, Gower  did  not,  in  my  judgment,  lose 
his  citizenship  in  the  United  States,  by  his 
temporary  residence  in  the  Hawaiian  Islands, 
for  the  purposes  named,  but  was  qualified  in 
this  respect  to  make  the  entry  in  question. 

Your  decision  is  affirmed,  and  the  p^ers 
transmitted  with  your  letter  of  April  15, 1880, 
are  herewith  returned. 

Very  respectfully, 

C.  ScHTJRZ,  Secretary. 
The  Cmm'r  of  the  General  Land  Office. 

Time  tries  the  characters  of  men,  as  the 
furnace  tries  the  quality  of  metals  by  disen- 
gaging the  impurities,  dissipating  the  super- 
ficial glitter,  and  leaving  the  sterling  gold 
pure  and  bright. 

Suicides  pay  the  world  a  bad  compliment ; 
indeed,  it  may  so  happen  that  the  world  has 
been  beforehand  with  them  in  incivility; 
granted,  even  then  the  retaliation  is  at  theii 
own  expense. 


Ilf  E<|ITITT.~lf«wSaUs. 

Sept.  4. 1880. 
7419.  John  T.  Holtsman  et  a1.  t  Wm.  L.  HolUman  et  aL 
To  eell  for  partition.    Com   sola.,  Carrinirton  &  Oarriiiirioa. 

SsPT.6,  1880. 
7421.  M.  A.  McGowan  t.  Riley  A.  Shinn.    For  an  accoani. 
Com.  sol  ,  H.  T.  Tagi^ari. 

Sbpt.  7, 1880. 
74S2.  Rosa  Lee  t.  Lioais  Lee.    DiToree.    Com.  sol.,  W.  P. 
fjasseTle. 

742S  Catharine  S.  DeYaughn  et  al.  t.  Elisabeth  A.  Moors 
et  al.    Com .  sols.,  W.  F.  Mattingly  and  Woodbnry  Wheeler. 

SaPT.  8,  1880. 

7424.  Parlhenia  Thyson  y.  Patriclc  Foley  et  al.    Credlton' 
bill.    Com.  sol.,  Rntledge  Wilson. 

7425.  James  O.  Carter  ▼.  H.  Clay  Jones  et  al.    Injonctiea. 
Com.  sol.,  F.  T.  Browning. 

7426.  Martin  Ford  ▼.  HamUton  Baildlnc  Association  et  al. 
Infnnotion  and  account.    Com.  sol.,  F.  Beall. 

Sbpt.  10. 1880. 
7487.  Deborah  Oodley  t.  Pierce  Oodley.    DiToroe.   Ooia. 
oi..  W.  A.  Meloj. 
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IN  THE  SUPREMS  COURT  OF  THE  DISTRICT  OF 
Oolambia,  the  ISth  day  of  July,  1880. 

The  Prksidbitt  aicd  DiBxctoitsl 

OF    QONZAOA  OOLLBOB  1 

▼8.  V  No.  72M.    Eq.  Doc.  20 


Thb  Unknown  Hants  of 
Anthony  Oaffrat. 


On  motion  of  the  plaintiff;  by  Mr.  G.  E.  Hamilton,  lu 
solicitor,  it  is  ordered  that  the  defendants  cause  their  ap- 
pearance  to  be  entered  herein  on  or  before  the  first  rule-day 
ooeorring  forty  days  after  this  dar :  otherwise  the  eaase 
will  be  proceeded  with  as  in  case  of  default. 

True  copy.  W.  S.  OOX,  Jostice. 

Test :  R.  J. MsiGS.  Olerk.  S7S 

FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  lOth  day  of  September,  1880. 
Noah  Walksb  k  Co.       ) 

T.  \    No.  210SS.    AtLaw. 

LiBTITIA  HIOOIN8.  ) 

On  motion  of  the  plaintiffs,  by  Mr.  Wm.  Jno.  MUler,  their 
attorney,  it  is  ordered  that  the  defendant,  Letitia  Higglns, 
cause  her  appearance  to  be  entered  herein  on  or  before 
the  first  rnle^ay  occurring  forty  days  after  this  dar :  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  (^nrt.  W.  S.  COX,  Justice. 

True  copy.  Test :    R.  J.  Mbiqs,  Clerk.  S7-3 

FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  11th  day  of  September,  1880. 

Chablbs  F.  McDonald      ) 

▼.  \    No.  7830.    Equity. 

Richabd  Kbllt  bt  al.       ) 

on  motion  of  the  plaintiff,  by  W.  B.  Webb,  his  solicitor, 
it  is  ordered  that  the  defendant,  Richard  Kelly,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day :  otherwise  the 
cause  will  be  proceeded  with  as  In  case  of  default. 

By  the  court.  W.  S.  COX,  Asso.  Justice. 

Test:  R.J  Mbios, Clerk.  S7-8 

FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  81st  of  day  July.  1880. 
Austin  P.  Bbown  ) 

y.  {    No.  S904I.    AtLaw. 

ROBBBT  H.  KaISBR.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Chapin  Brown,  his 
attorney,  it  is  ordered  that  the  defendant,  Robert  U.  Kaiser, 
cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule,  day  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

By  the  court.  A.  B.  HAGNER,  Justice, 

Test:  R.  J.  Mbios.  Clerk.  87- 

8 

rnHIS  IS  TO  GIVE  NOTICE, 

X  That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Rebecca 
Marr.  late  of  the  District  of  Columbia,  deceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  sarnie,  with  the  youchers 
thereof,  to  the  subscriber  at  or  before  the  8d  day  of  Sept. 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Giyen  imder  my  hand  this  Sd  day  of  September,  1880. 

MARY  J.  MARR. 

Edwards  k  Barnard.  Solicitors.  S7'S 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans* 
Court  Business,  September  10, 1880. 

In  the  case  of  Edward  H.  Thomas,  adm'r  w.  a.  of  Emma 
Gibbs,  deceased,  the  adm'r  w.  a  aforesaid  has.  with  the 
approyal  of  the  l^ourt,  appointed  Friday,  the  sth  day  of 
October,  A.  D  188U,  at  11  o'clock  a.  m.  for  making  payment 
and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares,  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorised, with  their  claims  against  the  estate  properly 
youched  ;  otherwise  the  adm'r  w.  a.  will  take  the  benejlt 
of  the  law  against  them :  Proyided.  a  copy  of  this  order  be 
published  once  a  week  for  three  weeks  in  the  Washington 
Law  Reporter  preyious  to  said  day. 

87-8  Test :        A.  "WEBSTEB,  Register  of  "Wills. 
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r us  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  0,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  1  ath- 
arine  T.  Bryant,  late  of  the  District  of  Columbia,  de- 
ceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  thesame.with  the  youchers  there- 
of, to  the  subscriber,  at  or  before  the  8rd  day  of  Sept. 
next:  they  may  otherwise  bylaw  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Giyen  under  my  hand  this  8rd  day  of  September,  1880. 
EMILY  C.  BRYANT,  Administratrix. 

Hanna  k  JouNSTON,  Solicitors.  87-8 


FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 


MiLLBB  BT  AL. 

y. 

JjAMBBRT. 


No.  722S.    Equity. 


Thomas  E.  Waggaman,  trustee,  haying  reported  that  he 
has  sold  lot  18,  square  684,  according  to  a  subdiyision  made 
by  him,  as  follows : 

Lot  37  to  Jonh  Becht,  for  the  sum  of  $1,806  00  ; 

Lot  88  to  James  F.  Connors,  for  the  sum  of  $1,000.00 : 

Lot  89  to  Elisa  Wenger,  for  the  sum  of  $900.00 ;  amoimt^ 
ing  in  all  all  to  the  sum  of  $3,206.00 ;  It  is  this  9th  day  of 
September.  1880,  ordered  that  said  sales  be  ratified  and  con- 
firmed, unless  cause  to  the  contrary  be  shown  on  or  before 
the  nth  day  of  October,  1880  \  Proyided,  a  copy  of  this  or- 
der be  published  once  a  week  for  three  soccessiye  weeks 
before  said  date,  in  the  Washington  Law  Reporter. 


True  copy.    Test : 


87-8 


W.  S.  COX,  Justice. 
R.  J.  Mbios.  Clerk,  ftc 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colombia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Let- 
ters Testamentary  on  the  personal  estate  of  Jonathan 
Homer  Lane,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereot,  to  the  subscribers,  at  or  before  the  4th  day  of 
June. next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  June.  1880. 
87-7  JAMES  J.  CLARK, 

Executor. 


rN  THE  SUPREME  COURT   OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term.    Probate  Jurisdic- 
tion.   Sept.  3d,  1880. 
In  the  matter  of  the  estate  of  John  B.  Hutchinson. 
Application  for  Letters  of  Adminittration  on  the  estate 
of  John  B.  Hntchinson,  of  the  citv  of   Washinirton,  Dis- 
trict of  Columbia,  has   this  day  been   made  by  Arthur 
OrifRth. 

All  persons  interestedare  hereby  notified  to  appear  in  this 
court  on  Friday,  the  Stb  day  of  October  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  said  deceased  should  not  issue  as  prayed.  Pro- 
yided, a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 

the  said  day.  

Test:  A.  WEBSTER,  Register  of  Wills. 

Nathanibl  Wilson.  Solicitor.  36-8 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia.    Holding  a  Special  Term  for  Orphans'  Court 
Business.  August  27, 1880. 
In  the  matter  of  the  Will  of  James  H.  Gulick,  deceased, 
Applicaton  for  Probate  of  Will,  and  for  Lettires  of  Ad. 
ministration  c.  t.  a.,  on  the  estate  of  James  H.  Gulick.  late 
of   the  District  of  Columbia,  has  this  day  been  made  by 
Mary  K.  Gulick. 

All  persons  interested  are  hereby  notified  10  appear  in 
this  court  on  Friday,  the24lhday  of  September  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  said  will  should  not  be  ad- 
mitted to  probate  and  record,  and  Letters  of  Administra- 
tion c.  t.  a.  on  the  estate  of  the  said  deceased  should  not 
issue  as  prayed.  Provided,  a  copy  of  this  order  be  pub- 
lished once  a  week,  for  three  weeks,  in  the  Washington 
Law  Reporter  previous  to  the  said  day. 
By  the  Court:  A.  B.  HAGNER,  Justice,  ftc. 

Test:  86-8       A.  WEBSTER,  Register  of  WiUs. 

HnrB  k  TBsmAM,  Solloitors. 
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IN  THE  SUPREME  OOUBT  OF  THE  DISTBIOT  OF 
Oolambia. 

OHmiSTOPHKB   TRUZXLL   BT  AL.  ) 

▼.  [    No.  7287     In  Equity. 

Hbnrt  F.  Tbuxbll.  j 

It  is*  this  ISth  day  of  Augatt,  A.  D.  1880.  ordered,  that  the 
sale  made  and  reported  by  Wm.  J.  Miller,  traetee,  be 
ratified  and  confirmed,  unless  cause  to  the  contrary  thereof 
be  shown  on  or  before  the  ISth  day  of  September.  A.  D. 
1880.  Provided  a  copy  of  this  order  be  inserted  in  the 
Washington  Law  Reporter,  once  in  each  of  three  sncoesslve 
weelLi. 

The  reported  sale  amounts  to  $8S0 

By  the  Court :  A.  B.  HAG-NER,  Asso.  Justice,  Ac. 

True  copy.    Test ;       S3-S  R.  J.  Msios.  Olerk.  Ac. 


rIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colam- 
bia,  holding  a  Special  Term  for  Orphaub' Court  business. 
Letters  Testamentary  on  the  personal  estate  of  James  H. 
Reid,  late  of  the  District  of  Columbia,  deceased. 

AJi  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  aoth  day  of 
August  next :  they  may  otherwise  by  law  be  excloded  from 
all  benefit  of  the  said  estate. 
Oiven  under  my  hand  this  20th  day  of  Angust  1880. 

86-8  JOHN  F.  DORAN,  Executor. 

JoHK  F.  McNaluy,  Solicitor. 

JN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia, 

ABTHUB  a.  BlRlTBT,   TBUflTBB  ) 

V.  \    No.  7146.    Equity. 

Ada  LXON.VSO  bt  al.         3 

It  is  this  aoth  day  of  August.  A.D.I  880,  by  the  court,  ordered 
that  the  sale  of  the  real  esiate  described  in  these  proceed- 
ings to  Mrs.  Abbie  L.  'Bolton,  by  the  trustee  herein, 
be  ratified  and  confirmed,  unless  cause  to  the  contrary  be 
shown  on  or  before  the  2l8t  da v  of  September  1 880.  Provided, 
a  copy  of  this  order  be  published  in  the  Washington  Law 
Reporter  once  a  week  for  three  successive  weeks  before 
said  day. 

The  report  states  the  amount  of  said  sale  to  be  $1300, 
in  cash. 

By  the  Court.  A.  B.  HAGNER,  Asso.  Justice. 

S4-8  Test :  R.  J.  Mbigs.  Clerk. 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C  hath  ob- 
tained f^m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Let- 
ters of  Administration  on  the  personal  estate  of  Lucy  F. 
Mellish,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  27th  day  of 
August  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  2Sth  day  of  August,  1880. 
86-S  H.  B.  MOULTON,  Admistrator. 


Ltegnl  Notices. 


mHIS  IS  TO  GIVE  NOTICE : 

I  That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold* 
Ing  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  Per|ona1  Estate  of  Qeorge  W. 
Ohamberlen,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  ISth  day  of  Aiignst 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  13ih  day  of  August,  1880. 
ISIDORA  E  .  CHAMBERLEN,  Administratrix. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business.    August  20. 1880. 

In  the  matter  of  the  Will  of  Mary  Cady. 

Application  for  Letters  Testamentary  on  the  estate 
of  Mary  Cady,  of  the  District  of  Columbia,  has  this  day 
been  made  by  Ellen  Drlscoll. 

All  persons  interested  are  herebv  notified  to  appear  in 
this  court  on  Friday  the  17th  day  of  September  next,  at  11 
o'clock  a.  m.,  to  show  cause  whv  Letters  Testamentary  on 
the  estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks,  in  the  Washington  Law  Reporter,  pre- 
vious to  the  said  day.  

Test:  84-8  A.  WEBSTER,  RegUtmr of  WUls. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  Special  Term.  Probate  Jurisdiction.  August 
27, 1880. 

In  the  matter  of  the  Estate  of  Henrietta  Keleher. 

Application  for  letters  of  administration  on  the  estate  of 
Henrietta  Keleher,  of  the  city  of  Washington,  District  of 
Columbia,  has  this  day  been  made  by  James  Keleher. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  24th  day  of  September  next,  at  11 
o'clock  a,  m.,  to  show  cause  why  letters  of  Administration 
on  the  estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week; 
for  three  weeks,  m  the  Washingtou  Law  Reporter,  previous 

to  the  said  day.  

36-8        Test:  A.  WEBSTER,  Reflater  of  Wills. 

John  B.  LutirBB,  Solicitor. 


IT  WX    August,  lOOU* 

I    No.  7,409.    Eq.  Doc.. 


IN  THE  SUPREME  COURT  OF  THE  DISTBIOT  OF 
Columbia,  the  S7th  day  of  August,  1880. 
Tbaybbs 

V. 
JiLLIABD. 

On  motion  of  the  plaintUT,  by  Mr.  R.  P.  Jackfion, 
his  attorney,  it  is  ordered  that  the  defendant,  Cordelia  M. 
JiUiard,  cause  her  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  dajrs  after  this  day. 
otherwise  the  cause  will  be  proceeded  with  as  in  ease  of 
default. 

By  the  Court.  A.  B.  HAGNER,  Asso.  Justice. 

True  copy.     Test ;  86-3  R.  J.  Mbigs.  Clerk. 


FN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
L    Columbia,  the  27th  day  of  August,  1880. 


[No.  4841.    Eq.Doc.16. 


JiTLIA  A.  CBOBS  bt  AL. 
V. 

Sabah  a.  Babbbb  bt  al. 

On  motiion  of  the  plaintiffs,  bv  Mr.  Wiswall,  their  sol- 
icitor, it  |s  ordered  that  the  defendants,  Philip  J.  Hines, 
E  ocn  G.  Hines,  Joana  Heinecke,  John  Hlnes,  Samuel 
Hines,  Belinda  Morris,  Rufus  S.  Croft,  Samuel  A.  Croft, 
Julia  A.  Bemis,  Leander  Lane,  Will2am  T.  Lane,  William 
W.  Kennedy.  Matthew  G.  Kenneily,  James  C  Kennedv, 
Howard  Kennedy,  Rachel  Rankin,  Mary  J.  Story,  Sarah  A. 
J usley,  Wesley  Kennedy,  Mary  A.  Barnes,  Isaac  K.  Roder, 
John  O.  Kennedy,  Joseph  Kennedy,  Cltisen  J.  Kennedy, 
Jane  Vallew,  Mary  Shoemaker,  Rachael  Martin*  Charlotte 
Schooley,  Harriet  Ourant.  Helen  Hamilton,  Napoleon  B. 
Kennedy,  Joseph  Kennedy,  David  Kennedy.  Return  M. 
Kennedy,  Ohio  M.  Kennedy,  Thomas  J.  Kennedy,  Christian 
U  Kennedy.  Daniel  U.  Kennedy,  Elias S. Kennedy,  Willhun 
Kennedv,  John  Kennedy,  Leland  Kennedy,  Ann  Clark. 
David  Kennedy,  Mary  K  Hefling,  Elisabeth  Johnson,  Wil- 
liam W.  Kennedy.  Elisabeth  R.  Kennedy,  Samuel  Kennedy, 
John  A.  Kennedy,  Mary  S.Kennedy,  Harriet  B.Thomas. 
Mary  F.  Kennedy,  Catherine  A.  Houston,  Nelson  T  Hous- 
ton, Marv  E.  Ramsdale,  George  P.  Ramsdale,  David  Hines, 
Robert  Hines,  Emma  Hedges,  Andrew  Hedges,  and  Philip 
H.  T.  Hines,  cause  their  appearance  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  forty  days  after 
this  day :  otherwise  the  cause  will  be  proceeded  with  a«  in 
case  of  default. 

By  the  Court.  A.  B.  HAGNER.  Asso.  Justice. 

True  copy.    Test;       36-8 R.  J.  Mbios,  Clerk,  etc. 


N' 


OTICE. 


Whereas,  Two  pieces  of  United  States  Revolutionary 
land-bounty  scrip  numbered  10,189  and  10.141,  respectively, 
each  for  eighty  (80)  acres,  was  Issued  by  the  Department  of 
the  Interior,  under  the  acts  of  Congress  of  May  30,  I860,  and 
July  IS,  1832.  and  whereas,  said  scrip  has  been  lost  or  de- 
stroyed :  Notice  is  hereby  given  that  on  the  6th  day  of 
October,  1880,  application  will  be  made  to  the  (Commissioner 
of  the  General  Land  Office,  at  the  City  of  Washington,  D. 
C.,  in  pursuance  of  the  rules  and  regulations  of  his  <^lce, 
for  the  issue  of  a  certified  copy  in  lieu  of  said  lost  or  de- 
stroyed scrip. 

TUOS.  C.  SHAPLEIGH. 
O.  E.  SLITTEN. 

Crookston,  Blinn.,  August  11, 1880.  34-6 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia, 

Equity  Causb  No,  8,4S3. 
.  To  depositors  in  the  Washmgton  City  Savings  Bank. 
Notice  is  herebv  given  that  all  depositors  who  ;have  not 
drawn  either  of  the  last  three  dividends  made  by  the  Re> 
ceiver  will  be  debarred  ftom  all  claim  whataoever  unless 
their  claims  for  undrawn  dividends  be  presented  to  the  Re> 
oeiver  on  or  before  October  16, 1880. 

W.  P.  MATTINGLY,  Receiver. 
84^  W.  S.  OOX,  Joatlee. 
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WASHINGTON 


September  20,  1880 


GEORGB  B.  OORKHILL       -        -        Editob 
A.  H.  JACKSON      .     -      AssooiATE  Editor 


Embezzlement— Larceny— Distinctioii  between* 

The  felonious  taking  and  appropriation  by 
a  person  or  persons  occupying  positions  of 
trust  and  confidence,  such  as  fiduciary  agents, 
consuls,  clerks  and  servants,  of  money,  goods 
and  chattels,  packages  and  letters,  &c.,  en- 
trusted to  their  care,  or  received  in  the  course 
of  their  employment,  on  account  of  the  Gov- 
ernment or  of  their  employers,  we  shall  define 
as  constituting  Embezzlement ;  believing,  as 
we  do,  that  certain  recent  enactments  of  the 
United  States  Congress  and  of  other  legisla- 
tive bodies,  justify  a  more  comprehensive 
meaning  of  the  term  than  has  been  hitherto 
allowed  by  the  text  books.  In  support  of 
this  assumption  we  refer  to  the  following 
enactments  of  Congress,  beginning  in  1863, 
which  embrace  a  vast  deal  more  ground  than 
was  formerly  recognized  under  the  head  of 
embezzlement.  In  point  of  importance, 
these  and  other  statutes  have  caused  this 
offence  to  almost  supercede  the  common  law 
offence  of  larceny ;  in  fact,  it  is  the  child  of 
statutory  enactments. 

We  shall  not  quote  the  laws  referred  to, 
but  simply  refer  the  reader  to  the  statutes  at 
large,  viz. : 

March  2,  1868,  ch.  67,  sec.  1,  vol.  12,  p.  696. 

March  8, 1869,  ch.  125,  sec.  5,  vol.  15,  p.  822. 

June  8, 1872,  c.  885,  sec.  122,  vol.  17,  p.  299. 

June  8, 1872,  c.  885,  sec.  116,  vol.  17,  p.  298. 

February  12, 1878,  ch.  181,  sec.  61,  vol.  17, 
p.  484. 

March  8,  1873,  ch.  234,  272,  sec.  81,  vol. 
17,  pp.  575,  604. 

It  is  essential  to  constitute  the  crime  of 
embezzlement  that  the  article  taken  should 
not  have  been  in  the  actual  or  constructive 
possession  of  the  employer  ;  for  if  it  had 
been,  this  offence  would  have  amounted  to 
larceny.  Embezzlement  was  not  an  offence 
at  common  law  in  England  ;  hence  individu- 
als guilty  of  this  crime,  formerly,  were  never 


punished.  It  is  said  that,  because  of  the  fla- 
grancy  of  this  immunity  in  Bazeley*s  case,  2 
LeaAh,  885.  the  act  of  89  George  in,  ch.  85, 
was  passed,  declaring  embezzlement  to  be  a 
felony.  This  statute  was  repealed,  but  the 
law  has  since  been  fixed  by  the  statute 
of  7  and  8  George  IV,  ch.  24,  which  provides 
"  for  the  punishment  of  embezzlements  com- 
mitted by  clerks  and  servants,"  declares  and 
enacts  "  that  if  any  clerk  or  servant  or  any 
other  person  employed  for  the  purpose,  or  in 
the  capacity  of  a  clerk  or  servant,  shall,  by 
virtue  of  such  employment,  receive  or  takt  into 
his  possession,  any  chattel,  money,  or  valua- 
ble security,  for,  or  in  the  name  or  on  the  ac- 
count of,  his  master,  and  shall  fraudulently 
embezzle  the  same  or  any  part  thereof;  every 
such  offender  shall  be  deemed  to  have  feloni-' 
ously  stolen  the  same  from  his  master,  al- 
though such  chattel,  money,  or  security,  wad 
not  received  into  the  possession  of  such  mas- 
ter, otherwise  than  by  the  actual  possession 
of  his  clerk,  servant,  or  other  person  so  em- 
ployed ;  and  every  such  offender,  being  con- 
victed thereof,  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  any  of  the  punishments 
which  the  court  may  award,  as  hereinbefore 
last  mentioned." 

Simple  larceny  was  punishable  under  7* 
and  8  Greorge  IV,  ch,  29,  sec.  3,  which  pro- 
vides, "  that  every  person  convicted  of  simple 
larceny,  or  of  any  felony  hereby  made  pun- 
ishable like  simple  larceny  (except  in  cases 
hereinafter  provided  for),  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  seven  years, 
or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years ;  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped, 
(if  the  court  shall  so  think  fit)  in  addition  to 
such  imprisonment."  It  will  be  noticed  that 
the  enactment  regarding  embezzlement  leaves 
it  entirely  at  the  discretion  of  the  court  to 
award  any  of  the  penalties  provided  for  sim- 
ple larceny  ;  but  by  1  Vic,  ch.  90,  sec.  5,  no 
'*  offender  [of  this  class]  shall  be  kept  in  soli- 
tary confinement  for  any  longer  period  than 
one  month  at  a  time,  or  than  three  months  in 
any  one  year."  The  preceding  has  been  some- 
what modified  by  statutes  24  and  25  Victoria, 
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as  follows ;  "  Whoever,  being  a  clerk,  or  ser- 
vant,  or  being  employed  for  the  purpose  or  in 
the  capacity  of  a  clerk  or  servant,  shall  frau- 
dulently embezzle  any  chattel,  money,  or 
valuable  security,  which  shall  be  delivered 
to  or  received  or  taken  into  possession  by 
him  for  or  in  the  name  or  on  account  of 
his  master  or  employer,  or  any  part  thereof, 
shall  be  deemed  to  have  feloniously  stolen 
the  same  from  his  master  or  employer,  al- 
though such  chattel,  money,  or  security,  was 
not  received  into  the  possession  of  such  mas- 
ter or  employer  otherwise  than  by  the  actual 
possession  of  his  clerk,  servant,  or  other  per- 
son so  employed,"  &c.  It  will  be  observed 
that  this  enactment  greatly  enlarges  the  scope 
and  compass  of  the  statutes  preceding  it.  In 
this  "  shall  by  virtue  of  such  employment, 
receive,  or  take  into  his  possession  any  chat- 
tel, money,  <fec.,  for  or  in  the  name  or  on  the 
account  of  his  master,"  the  words,  "  by  virtue 
of  such  employment,"  were  purposely  omitted 
in  order  to  enlai^e  its  scope  and  avoid  the  de- 
cisions under  the  prior  enactments ;  and  when 
presented  to  a  select  committee  of  the  House 
of  Lords,  they  unanimously  held  that  the  law 
should  be  changed,  and  that  the  omission  of 
•the  words,  "  by  virtue  of  such  employment," 
did  etfectually  change  the  meaning  of  the 
clause.    See  Grea.  Crim.  Law,  Acts,  156. 

The  laws  and  the  rulings  of  the  courts  of 
the  several  States  of  the  Union  are  not  in  ac- 
cord as  to  the  distinction  between  these 
offences,  or,  in  more  exact  phrase,  are  not  in 
accord  as  to  the  boundary^  line  separating 
larceny  from  embezzlement ;  and  very  many 
eminent  lawyers,  at  first  blush,  will  not  closely 
draw  the  line  of  distinction ;  and  this  difiS- 
culty ,  we  believe,  originates  from  the  constant 
employment  of  the  same  words,  or  their  syno 
nyms,  in  defining  the  two  crimes ;  and,  be- 
cause, as  before  mentioned,  the  punishment 
under  statute  7  and  8  George  IV,  ch.  29,  sec. 
47,  was  identical,  at  the  discretion  of  the  court. 
Embezzlement,  in  the  N.  Y.  Penal  Code  of 
1864,  §601,  is  defined  to  be  "  the  fraudulent  ap- 
propriation of  property  by  a  person  to  whom 
it  has  been  entrusted."  This  definition  is 
good  if  in  accord  with  the  provisions  of  the 
statutes  under  which  it  is  to  be  administered. 


Mr.  Bishop,  in  his  second  volume  on  Criminal 
Law,  says  that  *•  since  the  offence  is  statutory, 
we  are  obliged  to  look  to  the  statute  for  its 
exact  limits;"  and  suggests  the  following, 
which  appears  to  us  a  preferable  definition : 
'* Embezzlement  is  the  fraudulent  appropriation 
of  such  property  as  the  statutes  make  th€  sub- 
ject of  embezzlement,  under  the  circumstances 
in  the  stcUutes  pointed  out,  by  the  persons  em- 
bezzling to  the  injury  of  its  owner.'' 

The  more  common  form  of  the  enactments, 
both  in  England  and  the  United  States,  is 
that,  the  person  embezzling  "  shall  be  deemed 
to  have  feloniously  stolen"  the  article  or 
property  embezzled. 

In  order  that  the  reader  may  have  the  defi- 
nition of  both  offences  in  close  juxtaposition, 
we  here  quote  that  given  by  the  same  eminent 
author  last  quoted  :  "Larceny  is  the  taking 
and  removing,  by  trespass,  of  personal  prop- 
erty which  the  trespasser  knows  to  belong, 
either  generally  or  specifically  to  another, 
with  the  intent  to  deprive  such  owner  of  his 
ownership  therein;  and,  perhaps,  it  should 
be  added,  for  the  sake  of  some  advantage  to 
the  trespasser,  a  proposition  on  which  the 
decisions  are  not  harmonious."  From  these 
two  definitions  it  will  be  perceived  that  em- 
bezzlement is  the  fhiudulent  appropriation 
of  property  in  violation  of  agency  or  trust, 
while  larceny  is  the  taking  and  removing,  by 
trespass,  of  personal  property  belonging  to 
another,  &c. 

*«  Larceny,"  says  Lord  Coke,  5  Inst.,  107, 
"by  the  common  law,  is  the  felonious  and 
fraudulent  taking  and  carrying  away,  by  any 
man  or  woman,  of  the  mere  personal  goods  of 
another."  In  4  Bl.  Com.,  229,  larceny  is  de- 
fined to  be  "  the  felonious  taking  and  carry- 
ing away  of  the  personal  goods  of  another." 
In  2  East  P.  C,  558,  it  is  said  to  be  "  the 
wrongful  or  frauduldnt  taking  and  carrying 
away,  by  any  person,  of  the  mere  personal 
goods  of  another,  fW>m  any  place,  with  the 
felonious  intent  to  convert  them  to  his  (the 
taker's)  own  use,  and  make  them  his  own 
property,  without  the  consent  of  the  owner." 
Erye,  B.,  says :  "  The  wrongful  taking  of 
goods,  with  intent  to  spoil  the  owner  of  them, 
causa  lucri" 
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It  not  being  onr  intention,  at  this  time,  to 
enter  into  a  disquisition  upon  either  larceny 
or  embezzlement,  but  simply  to  draw  the  line 
between  the  two  crimes  of  which  we  were 
compelled  to  enter  into  a  somewhat  extended 
definition,  we  shall  now  return  to  the  main 
object  of  the  article,  and  conclude. 

As  before  indicated,  the  general  form  of 
enactment,  declares  that  the  person  embez- 
zling *'  shall  be  deemed  to  have  feloniously 
stolen  "  the  thing  embezzled. 

It  is,  therefore,  apparent  that,  in  one  re- 
spect, embezzlement  is  larceny,  "  because  the 
law  is,  in  the  absence  of  a  constitutional  im- 
pediment, what  a  statute  declares  it  to  be." 
•  Where  goods  are  embezzled  contrary  to  such 
statute,  and  a  third  person  feloniously  receives 
them,  he  may  be  convicted  on  a  count  charg- 
ing him  with  receiving  stolen  goods,  knowing 
them  to  have  been  stolen.  "  Yet,  in  matter 
of  form,"  says  Mr.  Bishop, "  a  person  indicted 
for  larceny  cannot  be  convicted  on  evidence, 
showing  a  statutory  embezzlement  ;  bat  the 
indictment  for  the  embezzlement  must  be 
framed  upon  the  statute.  1  Hawk.,  P.  C, 
Curw.  Ed.,  p.  158,  Comm.  v.  Simpson,  9.  Met., 
188 ;  Fulton  v.  The  State,  8  Eng.,  168 ;  Peo- 
ple V.  Allen,  5  Denio,  76;  Reg.  v.  Moah 
Deark.,  626,  86  Eng.  L.  &  £q.,  592."  Counts 
for  larceny  and  for  embezzlement  may,  per- 
haps, be  joined.  8  Chit.  Crim.  Law,  921 ;  2 
Russ.  Crimes,  8  Eng.  ed.,  185) ;  or,  to  be  ex- 
act, they  may  be  where  embezzlement  is,  like 
larceny,  a  felony.  But,  whore  the  one  is  fel- 
ony and  the  other  misdemeanor,  they  cannot 
be  joined  under  the  common  law  rules  on  the 
subject,  while,  under  modifications  prevailing 
in  some  of  our  States  they  may  be."  The 
author  proceeds :  *'  If  embezzlement  is  a  mis- 
demeanor while  larceny  is  a  felony,  the  same 
evil  act  cannot  be  both ;  that  is,  if  it  is  made 
embezzlement  by  the  statute,  as  interpreted 
by  the  courts,  it  cannot  thereafter  be  a  larceny, 
whatever  it  was  before :  or,  if  it  is  still  a  lar- 
ceny, it  cannot  also  be  embezzlement."  It 
seems  to  us  that  the  view  suggested  by  Chitty 
is  the  proper  one,  that  the  statute  does  not 
apply  to  cases  which  were  larceny  at  the 
common  law,  and  that  notwithstanding  em- 
bezzlement is  a  child  of  statutory  enactment, 


those  enactments  are  sufficiently  aged  to  en- 
title them  to  common  law  dignity  and  judicial 
respect  in  all  of  the  courts. 

After  carefal  consideration,  we  suggest  the 
following  as  a  proper  distinction  between  the 
two  actions :  That,  in  order  to  constitute  em- 
bezzlement there  must  be  a  theft  committed 
by  an  agent  or  servant;  and  that  theft  outside 
of  agency  constitutes  larceny. 


Superstition  among  the  great  men  of 
THE  WORLD. — ^Bacou.  Kcplcr,  Flamstead,  Ba- 
ron, Napier  and  Napoleon  were  all  supersti- 
tious. Kepler,  the  possessor  of  one  of  the 
coolest  and  keenest  intellects,  says :  *'A  most 
unfailing  experience  of  the  excitement  of 
sallunary  natures  by  the  conjunction  and  as^ 
pects  of  the  planets,  has  instructed  and  com- 
pelled my  unwilling  belief." 


The  profession  will  find  a  very  interesting 
decision  of  the  Supreme  Court  in  this  number 
of  the  Law  Reporter,  which  is  decisive  of 
the  long  mooted  question  as  to  whether  a 
power  to  sell  and  exchange  carries  with  it  the 
power  of  partition. 


The  Equity  and  Criminal  Courts  are  in 
session ;  presided  over,  respectively,  by  Jus- 
tices Cox  an<f  James. 


Entertain  honor  with  humility,  and  pov- 
erty with  patience. 


Book  Notieei. 


NtTMBER  1  Vol.  1  of  The  Colorado  Law  Re- 
porter is  upon  our  desk.  This  is  a  handsomely 
gotten  up  review  of  forty-eight  pages,  con- 
taining important  decisions  of  the  Supreme 
Courts  of  Colorado  and  California,  besides 
other  general  legal  information.  The  decis- 
ions of  the  Supreme  Courts  of  Colorado 
are  especially  interesting  to  all  those  in  any 
manner  interested  in  land  and  mining  inter- 
ests in  that  Eldorado  of  the  United  States. 
The  editor,  James  A.  Dawson,  Esq.,  exhibits 
great  care,  good  taste  and  discrimination  in  his 
syllabi,  digest  and  notes  of  cases.  We  ear- 
nestly hope  this  enterprise  will  prove  as  suc- 
cessful as  it  is  deserving.  The  Reporter  is 
published  monthly  by  Whipple  &  Pierson,  at 
Denver,  Col.    Subscription,  |5.00  per  annum. 
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Partltioa.— Pow^r  of  Tr mt— «— Bef#g< — ,  Ae. 

No.  672.— OCTODBB  TbbIC.  1879. 

Alonzo  J.  Phelps  and  Maky  B.  Phelps. 
Plaintiffs  in  Error, 

V. 

J.  A.  C.  Shbadeb,  £.  T.  Baknes,  Fbedebick 
Dover,  John  Knapper,  Ferdinand  Gil- 
LEM,  Benjamin  F.  Ellington,  Z.  H.  Den- 
MAN,  George  C.  Harris,  and  Helen  S.  J. 

»    Harris. 

In  error  to  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  Mississippi. 

1.  Where  parties  enter  into  an  agreement  in 
writloe  desi^natinn:  certain  persons  ttierein 
named  to  make  a  partition,  and  binding  them- 
selves to  etaud  to  and  abide  by  their  decision,  the 
division  will  stand ;  though  a  trustee  may  be  re- 
sponsible for  the  manner  by  which  the  arbitration 
was  effected. 

2.  A  ptnoer  to  seUcmdexcfumgCy  embraces  aad  includes 
the  pou}er  to  make  partition, 

3.  In  construing  a  will,  the  words  and  expressions 
used  are  to  be  taken  In  the  ordinary^  proper  and 
grammatical  sense,  unless,  the  primary  meaning 
of  the  words  l>e  modified,  extended,  or  aMdged ; 
and  ambiguity  arises  contrary  to  the  evident  in- 
tention 01  the  testator. 

4.  Technical  words  and  expressions  must  be  taken 
in  their  technical  sense,  unless  a  clear  Intention 
can  be  gathered  from  the  context,  to  use  them  in 
another  sense,  and  that  other  sense  be  caiainly 
ascertained. 

5.  Trustees  may  Justify  their  administration  of  the 
trust  funds  by  the  Instrumentality  of  others, 
where  there  exists  a  moral  necessity  for  it. — ^Ed. 
Washington  Law  Repobteb. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  conrt. 

This  was  an  action  of  ejectment  for  certain 
lands  in  Sbarkie  County,  Mississippi,  brought 
by  Alonzo  J.  Phelps  and  Mary  B.  Phelps,  his 
wife,  the  plaintiffs  in  error,  against  the  de- 
fendants in  error,  of  whom  George  C.  Harris 
and  Helen  S.  Harris  his  wife,  were  admitted 
to  defend  as  landlords,  the  other  defendants 
being  their^w  tenants,  in  possession  of  the 
property  in  dispute.  The  principal  question 
in  the  case  is,  whether  Henry  W.  Vick,  father 
of  the  plaintiff,  Mary  B.  Phelps,  and  trustee 
under  a  deed  made  by  his  wife,  Sarah,  in  1850, 
and  also  trustee  under  the  will  of  his  brother. 
Grey  J.  Vick,  made  in  1849,  had  authority  un- 
der those  instruments  to  make  partition  of 
the  lands  given  and  devised  therein  to,  and 
for  the  use  of,  his  children.  If  he  had  such 
authority,  and  exercised  it  in  a  proper  man- 
ner, the  plaintiffs  have  no  title,  and  the  judg- 
ment must  be  affirmed.  If  he  had  not  such 
authority,  or  did  not  exercise  it  effectually, 
the  plaintiffs  are  entitled  to  recover  either  all 


the  land  in  controyersy  or  an  undivided  paxt 
thereof,  and  the  judgment  must  be  reveroed. 
The  facts  of  the  case  are  set  out  in  a  special 
finding  of  the  court  below. 

By  the  deed  of  Sarah  Vick,  referred  to,  (in 
which  her.  husband  joined.)  she  conveyed  cer- 
tain lands  of  which  she  was  seized,  to  a  trus- 
tee, to  l>e  held  upon  trust  for  her  own  separate 
use  for  life,  with  remainder  to  her  children  in 
fee ;  subject  to  certain  powers  of  sale  and  ex- 
change, and  with  the  following  proviso :  "  Pro- 
vided further,  that  said  trustee  is  to  permit 
the  said  Henry  W.  Vick,  as  agent  for  said 
trustee,  and  as  agent  and  trustee  for  said 
Sarah  Vick,  during  her  life,  and  as  agent  and 
trustee  for  her  children  after  her  death,  to 
superintend,  possess,  manage,  and  control  said 
property  for  the  benefit  of  all  concerned. 
Said  Henry  W.  Vick  is  to  have  power  to  sell* 
and  exchange  said  property  after  the  d^ath 
of  said  Sarah  Vick,  and  to  apply  the  proceeds 
to  the  payment  of  the  debt  due  to  the  trustees 
of  the  Bank  of  the  United  States ;  if  such  debt 
is  paid,  the  proceeds  of  the  sale  to  be  rein- 
vested and  be  subject  to  the  trusts  of  this 
deed." 

The  deed  closes  with  this  paragraph : 

"  My  intention  is  that  said  Henry  W.  Vick 
shall  be  regarded,  for  the  pu.po8e  of  this  deed, 
not  merely  as  an  agent,  but  also  a  eo-tarastee, 
and  I  desire  he  may  be  required  to  give  no 
security  for  the  performance  of  his  duties ; 
and  the  said  Jonathan  Pearce^the  trustee)  is 
not,  in  any  manner,  to  be  responsible  for  the 
acts  and  conduct  of  said  Henry  W.  Vick.*' 

Sarah  Vick  died  in  1850,  leaving  four  chil- 
dren by  her  said  husband,  viz..  Mary  B.  Vick 
(now  Mary  B.  Phelps),  Henry  G.  Vick  (under 
whom  the  defendants  claim),  Ann  P.  ^ick, 
and  George  R.  C.  Vick,  all  under  age  and  un- 
married. 

By  the  will  of  Grey  Jenkins  Vick,  referred 
to,  the  said  Grey  devised  certain  lands  and 
other  property  to  the  grandchildren  of  his 
father  and  mother,  among  whom  were  the  said 
children  of  Henry  W.  and  Sarah  Vick,  and 
constituted  the  said  Henry  W.  Vick  trustee 
for  his  said  children,  giving  him  full  power  to 
dispose  of  all  or  any  portion  of  said  property 
which  might  fall  to  said  children,  and  invest 
the  proceeds  in  such  manner  as  he  might 
think  proper  for  their  benefit.  After  the  said 
Grey's  death,  the  said  Henry  W.  as  trustee 
of  his  said  children,  became  seized  in  sever- 
alty by  partition  with  the  other  devisees,  of 
the  proportion  of  lands  devised  to  his  said 
children,  upon  the  trusts  of  the  will. 

In  December,  1866,  Henry  G.  Vick,  the 
eldest  of  said  four  children  of  Henry  W.  and 
Saarah  Vick,  became  of  age,  and  soon  after  de- 
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manded  from  his  father  an  acconnt  of  his 
trust,  and  that  his  portion  of  the  property 
held  under  said  deed  and  will  should  be  set 
off  to  him  in  severalty,  and  threatened  to  file 
a  bill  in  equity  for  that  purpose.  They  finally 
agreed  to  leave  the  matter  to  their  attorneys, 
who  decided  that  Henry  G.  Vick,  having  be- 
come of  age,  had  the  right  to  demand  a 
division  of  the  property,  and  to  have  his  share 
set  off  to  him ;  and  the  said  attorneys  signed 
a  written  instrument  proposing  the  mode  in 
which  such  division  should  be  made,  to  wit, 
through  the  intervention  of  disinterested 
persons  to  be  chosen  by  the  parties.  This 
plan  was  adopted,  and  Henry  W.  Yick  and 
his  son  entered  into  a  written  agreement  to 
that  effect,  designating  the  persons  for  making 
the  partition,  and  binding  themselves  to  stand 
to  and  abide  by  their  decision.  The  arbitra- 
tors made  an  award  by  which  the  lands  in 
controversy  in  this  suit  were  allotte^l  to  said 
Henry  G.  Vick ;  an  indenture  was  made  be- 
tween him  and  his  father  to  carry  the  parti- 
tion into  effect ;  and  hh  remained  in  posses- 
sion of  the  lands  set  off  to  him  until  his  death 
in  May,  1859.  It  is  this  partition  which  is 
called  in  question  by  the  plaintiffs. 

Henry  G-  Vick  died  without  issue,  having 
first  made  a  will  by  which  he  devised  the 
lands  in  controversy,  which  were  set  off  to  him 
as  aforesaid,  to  Miss  Helen  S.  Johnson,  now 
Helen  S.  Harris,  the  defendant,  who,  after  his 
death,  went  into  possession  thereof,  and  has 
ever  since  continued  in  possession. 

The  contention  of  the  plaintiffs  is,  that 
Henry  W.  Vick  had  no  authority,  either  under 
his  wife's  deed,  or  under  the  will  of  Grey  J. 
Vick,  to  make  partition  of  the  lands,  that  the 
partition  made  with  Hehry  G.  Vick  was  void, 
that  he  acquired  no  separate  estate  thereby, 
and  had  no  power  to  devise  the  lands  specifi- 
cally, and  that  the  plaintiff,  Mary  B.  Phelps, 
as  sole  surviving  child  of  Henry  W.  and  Sarah 
Vick,  (the  others  having  died  without  issue), 
is  entitled  to  recover  the  property. 

In  pursuit  of  the  supposed  rights  of  Mary 
B.  Phelps,  the  plaintiffs,  in  February,  1871, 
exhibited  a  bill  in  the  Chancery  Court  of 
Washington  county,  (in  which  the  lands  in 
controversy  were  then  situated,)  against  the 
defendants,  George  C.  Harris  and  Helen  his 
wife,  to  remove  the  clqud  from  the  supposed 
title  of  said  Mary,  raised  by  said  partition  and 
the  will  of  Henry  G.  Vick.  The  defendants 
relied  on  the  validity  of  said  partition  and 
will,  and  the  question  was  fully  contested. 
In  November,  1873,  a  decree  was  made  dis- 
missing the  bill.  An  appeal  was  taken  and 
the  Supreme  Court  of  Mississippi  affirmed  the 
decree.     The    plaintiffs    then  brought  this 


action  of  ejectment,  and  one  of  the  questions 
in  the  cause  is,  whether  the  decree  in  the 
chancery  suit  did  not  render  the  controvorsy 
res  judicata.  The  plaintiffs  contend  that  it 
did  not,  and  that  the  only  effect  of  the  decree 
was,  to.  decide  that  a  bill  to  remove  the  cloud 
from  the  title  would  not  lie,  leaving  the  parties 
to  all  their  legal  rights  in  an 'action  at  law. 

On  this  question  the  court  below  finds  and 
concludes  as  follows : 

"And  the  court  here  now  finds  as  a  fact, 
frdfti  an  inspection  of  the  record  in  the  said 
chancery  cause,  that  the  question  as  to  the 
validity  of  the  partition  of  the  lands  aforesaid, 
made  by  the  said  Henry  W.  Vick  and  the  said. 
Henry  G.  Vick  under  the  deed  of  the  said 
Sarah  Vick  and  the  will  of  said  Grey  J.  Vick, 
and  the  power  of  said  Henry  W.  Vick  to  make 
such  partition,  as  well  as  the  validity  of  the 
devise  made  by  the  said  Henry  W.  Vick  to 
the  said  Helen  S.  Harris,  was  directly  raised 
by  the  bill  in  said  cause  and  litigated  between 
the  parties ;  and  that  the  said  supreme  court 
adjudged  and  decided  that  the  said  petition 
and  devise  were  both  valid  and  effectual,  and 
that  the  said  Henry  W.  Vick  had  full  power 
and  authority  to  make  the  said  partition  wjth 
the  said  Henry  G.  Vick.  Which  decision  so 
made  by  said  court,  was  done  to  determine 
the  jurisdiction  of  the  court  in  said  cause,  and 
that  said  supreme  court  decided  that  the  said 
chancery  court  had  no  jurisdiction  thereof, 
and  that  if  the  said  complainants  therein  have 
any  rights  to  the  lands  described  therein,  and 
which  are  the  same  for  which  this  action  of 
ejectment  is  brought,  it  is  a  legal  title  which 
must  be  enforced  in  an  action  at  law." 

The  decree  of  the  Chancery  Court  of  Wash- 
ington county,  which  was  affirmed  by  the 
supreme  court,  was  in  the  following  words : 

"The  court  being  of  opinion  that  the  com* 
plainants  are  not  entitled  to  the  relief  prayed 
for  in  their  bill,  or  to  any  relief  in  the  premises 
from  this  court,  it  is,  therefore,  ordered,  ad- 
judged, and  decreed  that  the  said  complain- 
ant's bill  of  complaint  be  and  the  same  is  dis- 
missed, and  that  complainants  pay  the  costs, 
Ac." 

The  bill  was  filed  under  a  statute  of  Missis- 
sippi, which  declared  as  follows :  "  When  any 
person,  not  the  rightful  owner  of  any  real 
estate,  in  this  State,  shall  have  any  deed  or 
other  evidence  of  title  thereto,  or  which  may 
cause  doubt  or  suspicion  in  the  title  of  the 
real  owner,  such  real  owner  may  file  a  bill  in 
the  chancery  court  of  the  county  in  which  the 
real  estate  is  situated,  to  have  such  deed,  or 
other  evidence  of  title  cancelled,  and  such 
cloud,  doubt  or  suspicion  removed  from  said 
title,  whether  such  real  owner  be  in  posses- 
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sion  or  be  threatened  to  be  disturbed  in  his 
possession  or  not,  &c." — (Rev.  Stat.  Miss.. 
1871,  §  975,  p.  191.) 

It  is  probable  that  the  only  effect  of  this 
statute  was  to  enable  owners  of  land  not  in 
possession  to  file  a  bill  for  the  removal  of 
clouds  upon  their  title;  since  the  ordinary 
jurisdiction  of  a  court  of  chancery  is  suflScient 
to  enable  owners  in  possession  to  file  such  a 
bill.  The  questions,  what  constitutes  such  a 
cloud  upon  the  title,  and  what  character  of 
title  the  complainant  himself  must  have,% 
order  to  authorize  a  court  of  equity  to  assume 
jurisdiction  of  the  case,  are  to  be  decided  up- 
on principles  which  have  long  been  established 
in  those  courts.  Prominent  amongst  these 
are,  filrst,  that  the  title  or  right  of  the  com- 
plainant must  be  clear ;  and,  secondly,  that 
the  pretended  title  or  right  which  is  alleged 
to  be  a  cloud  upon  it,  must  not  only  be 
clearly  invalid  or  inequitable,  but  must  be 
such  as  may,  either  at  the  present,  or  at  a 
future  time,  embarrass  the  real  owner  in  con- 
troverting it.  For  it  is  held  that,  where  the 
complainant  himself  has  no  title,  or  a  doubt- 
ful title,  he  cannot  have  this  relief.  '*  Those 
only,"  said  Mr.  Justice  Grier,  "who  have  a 
clear  legal  and  equitable  title  to  land  con- 
nected with  possession,  have  any  right  to 
claim  the  interference  of  a  court  of  equity  to 
give  them  peace  or  dissipate  a  cloud  on  the 
title."— (Orton  v.  Smith,  18  How,,  266 ;  and 
see  Ward  v.  Chamberlain,  2  Black,  444,  445 ; 
West  V.  Schnebly,  54  III.,  528 ;  Huntington 
V.  Allen,  44  Miss.,  654 ;  Stark  v.  Starrs,  6 
Wall.,  402.)  And  as  to  the  defendant's  title, 
if  its  validity  is  merely  doubtful,  it  is  more 
than  a  cloud,  and  he  is  entitled  to  have  it  tried 
by  an  action  at  law ;  and  if  it  is  invalid  on  its 
face  so  that  it  can  never  be  successfully  main- 
tained, it  does  not  amonnt  toa  cloud,  but  may 
always  be  repelled  by  an  action  at  law.  (Over- 
ing  V.  Foote,  48  N.  Y.,  290 ;  Meloy  v.  Dough- 
erty, 16  Wis.,  269.)  Justice  Story  says: 
"  Where  the  illegality  of  the  agreement,  deed 
or  other  instrument  appears  upon  the  face  of 
it,  so  that  its  nullity  can  admit  of  no  doubt, 
the  same  reason  for  the  interference  of  courts 
of  equity,  to  direct  it  to  be  cancelled  or  de- 
livered up,  would  not  seem  to  apply ;  for  in 
such  a  case,  there  can  be  no  danger  that  the 
lapse  of  time  may  deprive  the  party  of  his 
full  means  of  defence :  nor  can  it  in  a  just 
sense,  be  said  that  such  a  paper  can  throw  a 
cloud  over  his  right  or  title,  or  diminish  its 
security ;  nor  is  it  capable  of  being  nsed  as  a 
means  of  vexatious  litigation,  or  serious  in- 
jury."    (Eq.  Jur.  700,  a.) 

The  Supreme  Court  of  Mississippi,  in  their 
opinion  in  the  case  between  the  present  par- 


ties, (which  is  reported  in  51  Miss.,  789,)  say: 
"This  jurisdiction  of  equity  cannot  properly 
be  invoked  to  adjudicate  upon  the  confiicting 
titles  of  parties  to  real  estate.  That  would 
be  to  draw  into  a  court  of  equity  from  the 
courts  of  law,  the  trial  of  ejectments.  He 
who  comes  into  a  court  of  equity  to  get  rid 
of  a  legal  title,  which  is  allowed  to  cast  a 
shadow  on  his  own  title,  must  show  clearly 
the  validity  of  his  own  title,  and  the  invalid- 
ity of  his  opponent's.  (Banks  v.  Evans,  10 
S.  &  M.,  62 ;  Huntington  v.  Allen,  44  Miss., 
662.)  Nor  will  equity  set  aside  the  legal  title 
on  a  doubtful  state  of  case.  The  complain- 
ant, to  enable  him  to  maintain  such  a  suit, 
must  be  the  real  owner  of  the  land,  either  in 
law  or  equity.  Had  the  defendant,  Mrs.  Har- 
ris, derived  her  title  to  the  property  in  con- 
troversy even  from  a  doubtful  exercise  of 
power,  that  of  itself  would  be  sufficient  to 
preclude  the  complainants  from  a  resort  to 
equity,  ui5on  the  well-settled  principles  above 
laid  down.  The  proper  forum  to  try  titles  to 
land  is  a  court  of  law,  and  this  jurisdiction 
cannot  be  withdrawn  at  pleasure,  and  trans- 
ferred to  a  court  of  equity  under  the  pretence 
of  removing  clouds  from  title."  (Phelps  v. 
Harris,  51  Miss.,  793.)  The  court  further  con- 
cludes that  this  limited  jurisdiction  does  not 
draw  to  it  the  right  to  take  jurisdiction  of  the 
whole  controversy  in  relatfon  to  the  title  to 
the  land,  right  of  possession,  rents,  &c.,  and 
thus  usurp  the  jurisdiction  belonging  to  the 
courts  of  law. 

It  is  true  that  the  court  in  the  former  part 
of  its  opinion,  discussed  the  question  of  the 
validity  of  the  partition  made  by  H.  W.  Vick 
and  his  son,  and  held  that  the  partition  was 
good,  and  that  the  titk  of  Henry  G.  Vick  to 
the  lands  in  controversy  was  perfect ;  and,  as 
a  consequence,  that  the  defendant's  title  was 
also  perfect.  But  this  discussion  was  entered 
into  for  the  purpose  of  showing  that  the  title 
of  the  defendant  was  not  so  devoid  of  valid- 
ity as  to  constitute  a  mere  cloud  on  the  title ; 
and  consequently  that  the  case  was  not  one 
in  which  a  court  of  equity  could  give  relief. 

We  think,  therefore,  that  the  court  below 
was  right  in  determining  that  the  decree  in 
the  equity  case  did  not  render  the  main  con- 
troversy res  judicata,  but  only  decided  that  the 
bill  would  not  lie ;  in  other  words,  that  it  was 
not  a  proper  case  for  a-court  of  equity  to  de- 
termine the  rights  of  the  parties. 

This  brings  us  to  the  merits  of  the  contro- 
versy, involving  the  question  whether  the  par- 
tition made  between  Henry  W.  Vick  and  his 
son  Henry  G.  Vick  was  valid.  The  plaintiffs 
contend  that  neither  the  deed  of  Sarah  Vick, 
nor  the  will  of  Grey  J.  Vick  gave  to  Henry  W. 
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VicK  the  power  to  make  partition.  The  sub- 
stance of  those  instruments,  so  far  as  relates 
to  the  question  under  consideration,  has  been 
recited.  By  the  deed  of  Sarah  Vick,  the  trus- 
tee therein  named  was  directed  to  permit  her 
husband  Henry  W.  Vick,  as  his  agent,  and  as 
agent  and  trustee  for  herself  and  her  children, 
**  to  superintend,  possess,  manage  and  control 
said  property  for  the  benefit  of  all  concerned.*' 
And  it  is  added,  "  said  Henry  W.  Vick  is  to 
have  power  to  sell  and  exchange  said  property 
after  the  death  of  said  Sarah  Vick,  and  to  ap- 
ply the  proceeds  to  the  payment  of  the  debt 
due  to  the  trustees  of  the  Bank  of  the  United 
Staaes ;  if  such  debt  is  paid,  the  proceeds  of 
sale  to  be  reinvested  and  be  subject  to  the 
trusts  of  this  deed."  The  codicil  to  the  will 
of  Grey  J.  Vick,  made  Henry  W.  Vick  a  trus- 
tee for  his,  H.  W.  Vick's  children,  and  gave 
him  full  power  to  dispose  of  all  or  any  portion 
of  the  property  devised  by  said  will,  which 
might  fall  to  said  Henry's  children,  and  to  in- 
vest the  proceeds  in  such  manner  as  he  might 
think|proper  for  their  benefit.  These  were  the 
express  powers  granted.  Henry  Gr.  Vick,  one  of 
the  children,  came  of  age  and  demanded  his 
portion  separate  from  the  rest.  No  question 
is  made  about  his  right  to  have  such  division 
made.  Had  Henry  W.  Vick  no  power  to  co- 
operate with  him  in  making  such  a  division? 
That  is  the  question.  In  the  one  case  power 
is  given  to  sell  and  exchange,  superintend 
possess,  manage  and  control  for  the  benefit  of 
all  concerned ;  in  the  other,  ftill  power  to  dis- 
pose of  all  or  any  portion,  and  invest  the  pro- 
ceeds in  any  manner  he  might  think  proper 
for  the  children's  benefit. 

The  question  whether  a  naked  power  to  sell 
or  exchange  implies  a  power  to  make  partition 
is  discussed  by  Sir  Edward  Sugden  in  his 
work  on  Powers.  He  says :  "  It  is  clear  that 
a  power  to  make  partition  of  an  estate  will  not 
authorize  a  sale  or  exchange  of  it ;  but  it  has 
frequently  been  a  question  amongst  convey- 
ancers, whether  the  usual  power  of  sale  and 
exchange  does  not  authorize  a  partition,  and 
several  partitions  have  been  made  by  force  of 
such  powers  under  the  direction  of  men  of 
eminence.  This  point  underwent  consider- 
able discussion  on  the  title,  which  afterwards 
led  to  the  case  of  Abel  v.  Heathcote,  (4  Bro., 
C.  C,  278 ;  2  Ves.  Jr.,  98.)  Mr.  Feame 
thought  the  power  did  authorize  a  partition, 
on  the  ground  that  a  partition  was  in  eflTect 
an  exchange."  Sugden  adds,  that  the  lords 
commissioners.  Eyre,  Ashurst  and  Wilson,  be- 
fore whom  the  case  was  first  heard,  all  thought 
that  the  power  was  to  receive  ajliberal  construc- 
tion, as  its  object  was  to  meliorate  the  estate. 
Eyre  thought,  that  upon  the   word   sell,  the 


trustees  should  have  a  power  of  making  par- 
tition, because  it  was  in  effect  to  take  quite  a 
new  estate.  Ashurst  and  Wilson  thought  that 
whatever  power  might  be  derived  from  the 
word  sell,  the  other  words  of  the  power,  convey 
for  an  equivalent  (which  were  also  used),  were 
sufflpient.  But  they  made  no  decision.  Upon 
the  cause  coming  before  Lord  Rosslyn,  he  de- 
termined that  the  power  was  well  executed, 
and  founded  his  opinion  upon  its  being  in  ef- 
fect an  exchange,  as  the  consequences  and 
eflT^ts  of  a  partition  and  exchange,  as  to  the 
interests  of  the  parties,  are  precisely  the  same. 
Sir  Edward  then  notices  the  decision  of  Lord 
Eldon  in  the  case  of  McQueen  v.  Farquhar, 
(11  Ves.,  457),  that  a  power  to  sell  simply, 
does  not  authorize  a  partition.  He  then  adds : 
"  Until  the  question  shall  receive  further  de- 
cision, it  can  scarcely  be  considered  clear  that 
a  power  to  exchange  will  authorize  a  parti- 
tion ;  but  he  proceeds  to  show  tha^  the  decis- 
ion in  Abel  v.  Heathcote  must  have  been  based 
on  the  power  to  exchange,  and  not  on  any  ad- , 
ditional  words.  After  referring  to  the  case 
of  Atty.-Gen.  v.  Hamilton  (1  Madd.,  214), 
which  was  not  decisive  of  the  point,  Sugden 
closes  his  discussion  by  saying:  "But,  as 
Lord  Rosslyn  has  observed,  this  objection  may 
be  obviated  where  there  is  a  power  of  sale. 
The  undivided  part  of  the  estate  may  be  sold, 
the  trustees  may  receive  the  money  and  then 
lay  it  out  in  the  purchase  of  the  divided  part, 
and  although  the  sale  is  merely  fictitious  in 
order  to  effect  the  partition,  it  should  seem 
that  the  transaction  cannot  be  impeached." 
2  Sugden  on  Powers,  479-482.  7th  ed.,  1845. 

We  have  quoted  more  largely  from  Sugden'g 
work  because  of  his  great  authority  on  ques 
tions  of  real  estate  and  equity.  It  will  be 
seen  that  he  regards  it  as  doubtful  whether 
the  power  to  make  partition  is  included  in  the 
power  to  sell  and  exchange ;  but  that  partition 
may  be  effected  indirectly  under  the  power  to 
sell,  by  actually  selling  the  undivided  inter- 
est, and  purchasing  a  separate  interest  with 
the  proceeds.  The  last  edition  of  Sugden  on 
Powers,  published  in  1861,  has  no  change  in 
the  text  on  this  subject. 

In  the  case  of  Doe  v.  Spencer  (2  Excheq., 
752),  decided  in  1848,  Baron  Rolfe,  afterwards 
Lord  Cranworth,  speaking  for  the  court  held, 
in  accordance  with  Mr.  Preston's  note  to 
Shepherd's  Touchstone,  p.  292,  that  two  ten- 
ants in  common  might  effect  a  partition  by 
the  exchange  of  a  moiety  in  one  part  for  a 
moiety  in  the  other  part ;  and  thence  conclu- 
ded that  a  power  of  exchange  given  to  trus- 
tees would  be  sufficient  to  enable  them  to  ef- 
fect a  partitiom  with  their  co-tenant  in  this 
way ;  although  it  was  supposed  that  between 
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more  than  two  parties  it  could  not  be  done. 
Vice-Chancellor  Kindersly,  in  a  subsequent 
case,  reviewing  this  decision  of  the  Court  of 
Exchequer,  well  remarked,  that  if  this  can  be 
done  between  two  tenants  in  common,  there 
seems  to  be  no  good  reason  why  it  may  not 
be  done  between  three  or  more. 
« The  plaintiffs  place  great  reliance  on  the 
case  of  Brassey  V.  Chalmers,  (16Beavan,  228,) 
in  which  the  master  of  the  rolls  held  that  a 
power  to  sell  and  dispose  did  not  give  the 
power  to  make  partition ;  at  least,  he  refused 
tp  compel  a  purchaser  to  accept  a  conveyance 
where  such  a  partition  had  been  made.  The 
case,  however,  was  appealed,  and  the  lords 
justices,  without  deciding  the  point,  suggested 
the  filing  of  a  bill  for  partition,  upon  which  the 
partition  made  might  be  confirmed,  if  found 
beneficial.  This  course  was  adopted,  and  re- 
sulted in  a  confirmation  of  the  partition,  and 
a  decree  cS>nfinning  the  title.  4  DeGez,  M. 
&  G.,  527;  S.  C,  81  Eng.  L.  &  Eq.  R.,  116. 
So  that  this  case  left  the  point  still  undeter- 
mined. This  was  in  1858,  and  no  notice  of 
the  case  is  taken  in  the  last  edition  of  Sug- 
den  on  Powers,  published  in  1861. 

A  review  of  the  cases  and  text-books  on  the 
subject  was  made  by  Vice-Chancellor  Kinder- 
sly  in  1856  in  the  case  of  Bradshaw  v.  Fane, 
(2  Jurist.  N.  S.,  247),  and  the  conclusion  to 
which  he  came  was,  that  it  was  still  doubtful 
whether  a  power  to  sell  and  exchange  would, 
or  would  not,  authorize  a  partition.  The  same 
thing  is  stated  in  Lewin  on  Trusts  and  Trus- 
tees, 8ded.,  p.  417. 

In  a  recent  case,  however.  In  re  Frith  and 
Osborne,  (L.  R.,  8  Chancery  Division,  618), 
decided  in  1876  by  Sir  George  Jessel,  master 
of  the  rolls,  it  was  distinctly  adjudged,  after 
a  masterly  review  of  all  the  previous  authori- 
ties, that  a  power  to  sell  and  exchange  does 
include  the  power  to  make  partition.  In  de- 
livering his  judgment,  the  master  of  the  rolls 
concludes  as  follows :  '<  This  is  the  state  of 
the  authorities.  Lord  St.  Leonards  say  that 
it  wants  another  decision  to  make  it  quite 
clear.  I  am  willing  to  give  the  decision  (sup- 
posing the  doubt  is  not  taken  away  by  the  de- 
cision of  the  Court  Exchequer  followed  by  the 
Vice-Chancellor  Kindersly  that  the  passage 
in  the  Touchstone  [declaring)  that  joint-ten- 
ants, tenants  and  common  and  co-parceners, 
cannot  exchange  the  lands  they  do  so  hold,  one 
with  another,  before  they  make  partition]  is  not 
good  law,  and  that  you  can  have  such  an  ex- 
change, and  if  you  can  have  such  an  exchange, 
why  could  not  the  power  authorize  the  ex- 
change of  an  undivided  moiety  in  Whiteacre 
for  another  undivided  moiety  in  Blackacre? 
I  decide  that  it  does.    We  have  conflicting 


opinions  between  what  the  judges  said  in  Doe 
V.  Spencer,  and  what  the  vice-chancellor  in- 
timated his  opinion  to  be.  It  is  not  neces- 
sary for  me  to  decide  that  question.  I  must 
say,  if  I  had  to  decide  it,  I  should  be  inclined 
to  follow  the  opinion  of  the  vice-chancellor 
instead  of  the  Court  of  Exchequer,  for  if  it 
can  be  done  as  between  two,  I  do  not  see  why 
it  could  not  be  done  as  between  more  than  two 
but  I  have  not  to  decide  that  question  now." 

It  would  seem,  therefore,  to  be  finally  set- 
tled in  England,  that  a  power  to  sell  and  ex- 
change does  include  the  power  to  make  parti- 
tion, and  that  all  doubt  on  the  subject  has 
been  removed ;  and  we  have  not  been  refer- 
red to  any  decisions  in  this  country  which 
lead  to  a  contrary  result.  This  disposes  of 
the  case  so  far  as  the  power  under  the  deed 
of  Sarah  Vick  is  concerned. 

The  power  given  to  the  trustee,  by  the  codi- 
cil to  the  will  of  Grey  J.  Vick,  is  not  quite  so 
clear.  The  testator  constituted  H.  W.  Vick 
a  trustee  for  his  children,  and  gave  him  full 
power  to  dispose  of  all  or  any  portion  of  the 
property  devised  in  the  will  that  might  fall  to 
them,  and  invest  the  proceeds  in  such  manner 
as  he  might  think  proper  for  their  benefit 
The  expression  "to  dispose  of "  is  very  broad, 
and  signifies  more  than  "  to  selV^  Selling  is 
but  one  mode  of  disposing  of  property.  It  is 
argued,  however,  that  the  subsequent  direction 
to  invest  tlie  proceeds  indicates  that  a  sale  was 
meant.  But  this  does  not  necessarily  follow. 
Proceeds  are  not  necessarily  money.  This  is 
also  a  word  of  great  generality.  Taking  the 
words  in  their  ordinary  sense,  a  general  power 
to  dispose  of  land  or  real  estate  and  to  take 
in  return  therefor  such  proceeds  as  one  thinks 
best,  will  include  the  power  of  disposing  of 
them  in  exchange  for  other  lands.  It  would 
be  a  disposal  of  the  lands  parted  with ;  and 
the  lands  received  would  be  the  proceeds.  It 
is  to  be  considered  that  the  words  used,  are 
contained  in  a  will,  to  which  the  rules  of  con- 
struction applicable  to  ordinary  speech  are  to 
be  applied,  except  where  technical  terms  are 
employed.  In  a  well-considered  book  on  the 
construction  of  wills,  the  rule  of  interpreta- 
tion is  laid  down  thus :  (1)  "  In  construing  a 
will,  the  words  and  expressions  used  are  to 
be  taken  in  their  ordinary,  proper  and  gram- 
matical sense ;  unless  upon  applying  them  to 
the  facts  of  the  case,  an  ambiguity  or  diffi- 
culty of  construction,  in  the  opinion  of  the 
court,  arises ;  in  which  case  the  primary  mean- 
ing of  the  words  may  be  modified,  extended 
or  abridged,  and  words  and  expressions  sup- 
plied or  rejected,  in  accordance  with  the  pre- 
sumed intention,  so  far  as  to  remove  or  avoid 
the  difficulty  or  ambiguity  in  question,  bat  no 
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farther."  (2)  *•  As  a  corollary  to,  or  a  part  of, 
^e  last  proposition,  technical  words  and  ex- 
pressions must  be  taken  in  their  technical 
senpe,  unless  a  clear  intention  can  be  col- 
lected to  nse  them  in  another  sense,  and  that 
other  can  be  ascertained.'*  Hawkins  on  the 
Construction  of  Wills,  pp.  2,  4. 

Now  whilst  it  may  be  true,  that  when  the 
wordd  "  disposed  of"  are  used  in  connection 
with  the  word  *•  sell,"  in  the  phrase  "  to  sell 
and  dispose  of,''*  they  may  often  be  construed 
to  mean  a  disposal  by  sale ;  it  does  not  neces- 
sarily follow,  that  when  power  is  given  gener- 
ally, and  without  qualification  by  associated 
words,  to  dispose  of  property,  leaving  the 
mode  of  disposition  to  the  discretion  of  the 
agent,  that  the  power  should  not  extend  to  a 
disposal  by  barter  or  exchange,  as  well  as  to 
a  disposal  by  sale.  The  word  is  nomen  gener- 
,  alissinam,  and  standing  by  itself,  without 
qualification,  has  no  technical  signification. 
Taking  the  whole  clause  in  the  codicil  to- 
gether, it  is  equivalent  to  an  authority  to  dis- 
pose of  the  property  as  the  trustee  should  deem 
most  for  the  interest  of  his  children ;  and  this 
would  include  the  power  to  barter  or  exchange 
as  w^ll  as  the  power  to  sell. 

In  the  case  of  Frith  and  Osborne,  already 
cited,  the  terms  of  the  power  were  "  to  sell, 
dispose  of,  convey  and  assign  the  tenements, 
or  any  part  tliereof,  by  way  of  absolute  sale 
for  such  a  price  in  money,  or  by  way  of  ex 
change  for  such  equivalent  in  lands,  as  to 
the  trustees  should  seem  reasonable."  The 
master  of  the  rolls  in  analyzing  this  phraseol- 
ogy, said :  **  Of  course  the  word  *  sell '  refers 
to  *  sale,'  and  the  word  *  exchange '  refers  to. 
•  dispose  of/  and,  therefore,  it  comes  to  this, 
whether  a  trust  including  a  power  to  dispose 
of  by  way  of  exchange  for  an  equivalent  in  other 
lands,  authorizes  trustees  to  dispose  of  the 
undivided  moiety  which  they  are  empowered 
to  dispose  of,  for  another  undivided  moiety." 
This  quotation  shows  that  the  words  ''  dispose 
of"  are  properly  applied  to  an  exchange. 

If  this  construction  of  the  language  of  the 
will  is  correct,  the  conclusion  arrived  at  in 
relation  to  the  power  given  by  the  deed  of 
Sarah  Vick  is  applicable  to  that  given  by  the 
will ;  for,  since  it  imports  a  power  to  exchange 
it  likewise  imports  a  power  to  make  partition. 

But  without  assuming  to  lay  down  as  a  gen- 
eral rule  the  interpretation  which  we  ^ve 
suggested,  in  view  of  the  clearly  expressed 
opinion  of  the  Supreme  Court  of  Mississippi 
on  the  precise  point,  we  feel  justified  in  adopt- 
ing it  in  this  case.  In  disposing  of  the  equity 
case  on  appeal,  that  court  fully  considered  the 
power  of  the  trustee,  Henry  W,  Vick,  both 
under  the  deed  and  under  the  will,  and  came 


to  the  unanimous  conclusion  that  he  had  full 
power  and  authority  to  make  the  partition  in 
question.  As  to  the  power  under  the  will,  the 
court  had  no  doubt ;  and  as  to  that  given  by 
the  deed  they  relied  on  the  authority  of  Abel 
V.  Heathcote,  and  the  opinions  of  Sugden  and 
Mr.  Feame.  And  although  this  conclusion 
was  not  embraced  in  the  decree  so  as  to  be- 
come res  Judicata,  yet  it  was  the  ground  on 
which  the  decree  was  rested.  The  precise 
question  befere  the  court  was,  whether  the 
power  exercised  by  the  trustee  was,  or  was 
not  clearly  in  excess  of  powers  given  by  the 
instruments  under  which  he  assumed  to  act. 
The  court  looked  into  these  instruments  and 
said  without  hesitation,  "  The  trustee  acted 
entirely  j^rithin  the  scope  of  his  powers,  and, 
therefore,  it  is  not  clear  that  he  acted  in  excess 
of  those  powers,  but  the  contrary."  Whilst 
the  point  adjudicated  was  the  conclusion  that 
he  had  not  clearly  exceeded  his  powers,  the 
reason  for  that  conclusion,  namely,  the  de- 
cided opinion  that  he  had  acted  within  the 
scope  of  his  powers,  was  fairly  within  the  in- 
quiry presented  for  determination.  The  opin- 
ion is  not  absolutely  binding,  it  is  true,  but  it 
is  entitled  to  great  weight  on  the  question  as 
to  the  actual  law  of  Mississippi,  and  can 
hardly  be  called  an  extra-judicial  opinion. 

The  objection  that  the  trustee  did  not  give 
his  personal  attention  to  the  division  of  the 
property,  but,  by  agreement  with  his  son,  sub- 
mitted it  to  the  arbitrament  of  disinterested 
persons,  we  do  not  regard  as  sufficient  to  in- 
validate the  transaction.  It  was  confirmed 
and  carried  into  effect  by  his  executing  the 
requisite  indenture  for  that  purpose.  Had 
the  matter  been  carried  into  the  courts,  a  com- 
'mission  would  have  been  appointed  to  make 
the  partition,  in  whose  appointment  the  trus- 
tee would  have  had  less  to  say  than  he  had  in 
the  selection  of  the  persons  mutually  chosen 
by  himself  and  his  son.  And  it  seems  to  us 
that  the  intervention  of  disinterested  persons 
for  appraising  the  property,  and  making  the 
allotment,  was  judicious  and  proper.  It  is  the 
course  most  commonly  pursued  by  those  who 
desire  to  make  a  division  of  property.  It  is 
laid  down  as  a  rule,  that  "  trustees  may  justify 
their  administration  of  the  trust  fund  by  the 
instrumentality  of  others,  where  there  exists 
a  moral  necessity  for  it ;"  and  this  U  said  to 
arise  "from  the  usage  of  mankind.  If  the 
trustee  acts  as  prudently  for  the  trust  as  he 
would  have  done  for  himself,  and  according 
to  the  usage  of  business ;  as,  if  a  trustee  ap- 
point rents  to  be  paid  to  a  banker  at  that  time 
in  credit,  but  who  afterwards  breaks,  the  true- 
tee  is  not  answer&ble ;  so  in  the  employment 
of  stewards  and  agents."    Lewin  on  Trusts, 
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dd  ed.,  p.  293.  Again :  *'  The  trustee  cannot 
without  responsibility  delegate  the  general 
trust  for  sale ;  but  there  seems  to  be  no  objec- 
tion to  the  employment  of  agents  by  him, 
where  such  a  course  is  conformable  to  the 
common  usage  of  business,  and  the  trustee 
acts  as  prudently  for  the  cestui  que  tru^  as  he 
would  have  done  for  himself."     Id.,  p.  422. 

But  this  is  rather  a  question  afiecting  the 
responsibility  of  the  trustee  than  the  validity 
of  his  acts.  The  trustee  in  this  case  had 
power  to  make  partition.  He  did  make  par- 
tition, and  carried  it  out  by  executing  the 
proper  conveyance  between  himself  and  his 
co-tenant.  The  partition  is  valid  although  the 
trustee  may  be  responsible  for  the  manner  in 
which  it  was  effected  by  him. 

The  decree  of  the  circuit  court  is  affirmed. 


MOTES  OF  RECEKT  DEOIBIOMB . 

Slander;  Evidence. — ^While  the  defendant 
in  an  action  of  slander  may  give  evidence  of 
facts  and  circumstances  tending  to  prove  the 
truth  of  the  statements  made  by  him  in  miti- 
gation of  damages,  yet,  to  be  available  for 
that  purpose,  it  must  be  shown  that  such 
facts  and  circumstances  were  known  to  and 
believed  by  him  at  the  time  of  making  the 
charge.  Affirming  C.  S.,  8  W.  Dig.,  81.  [Hat- 
field v.  Lasher.  N.  Y.  Ct.  Appeals.  Junel, 
1880.] 

Mortgage. — ^The  owner  of  certain  premises 
executed  a  mortgage  for  $8,000  thereon  and 
conveyed  the  premises  to  B.  subject  to  the 
mortgage.  B.  executed  a  mortgage  for  $4,000 
thereon  and  conveyed  to  D.  subject  to 
both  mortgages.  D.  conveyed  in  three  par- 
cels to  different  grantees,  parcels  1  and  2,  fre^ 
from  incumbrance,  and  parcel  three  subject 
to  both  mortgages.  Parcel  1  was  afterwards 
c<9hveyed  subject  to  both  mortgages  and  the 
liability  fixed  at  $1,584.  The  owner  after- 
wards  procured  a  release  from  the  $4,000 
mortgage  on  payment  of  a  sum  not  specified, 
and  a  subsequent  grantee  paid  interest  on  a 
portion  of  the  $8,000  mortgage.  Defendant 
became  the  purchaser  of  parcels  2  and  8  on 
foreclosure  sale  under  the  $4,000  mortgage, 
the  conveyance  being  made  subject  to  the 
$8,000  mortgage.  On  foreclosure  of  the  lat- 
ter mortgage.  Held,  that  the  clause  in  defend- 
ant's deed  was  not  of  itself  conclusive  of  an 
intent  to  charge  parcels  2  and  8  exclusively 
with  payment  of  the  mortgage ;  that  if  the 
property  was  not  offered  and  bid  off  with  the 
assumption  of  the  mortgage  and  there  was  no 
intent  to  charge  it,  the  clause  might  not  haye 
that  effect ;  that  the  owner  of  parcel  1  occu- 
pied a  position  of  equality  with  defendant 


and  should  pay  the  unpaid  balance  of  the 
$1,584.  [Zabriskie  v.  Salter.  N.  Y.  Court 
of  Appeals.    April  6,  1880.] 

Contract. — A  contract  for  the  sale  of  per- 
'Sonal  property  provided  that  the  property 
should  be  all  delivered  together  at  a  certain 
time.  A  portion  was  delivered  before  that 
time  at  defendants*  request.  Correspondence 
ensued  between  the  parties  as  to  the  delivery 
of  the  balance,  but  in  no  part  thereof  did  de- 
fendants claim  they  were  not  liable  for  the 
portion  received  unless  the  balance  was  de- 
livered. Defendants  subsequently  declined 
to  receive  the  balance  on  the  ground  that  the 
time  for  delivery  had  expired.  Held,  that 
they  thereby  waived  full  performance,  and 
were  liable  for  the  portion  received.  [Avery 
et  al.  V.  Wilson  et  al.  N.  Y.  Court  Appeals. 
June  8,  1880.] 

Criminal  iatr.— On  a  trial  of  an  indict- 
ment for  murder  the  judge  charged  that  if  the 
jury  believed  the  evidence  offered  in  behalf  of 
the  people  to  be  true,  they  would  be  justified 
in  finding  the  prisoner  guilty  of  murder  in  the 
second  degree,  and  defined  the  offence.  A 
verdict  of  manslaughter  in  the' third  degree 
was  rendered.  He^  that  the  charge  was  er- 
roneous, and  that  it  could  not  be  said,  from 
the  fact  that  the  verdict  was  not  murder 
but  manslaughter,  that  the  .objectionable 
chaise  did  not  infiuence  the  jury.  Reversing 
S.  C,  8  W.  Dig.,  518.  [McKenna  v.  The 
People.    N.  Y.  Ct.  Appeals.    June  8,  1880.] 

Evidence ;  Joint  Debtors. — In  an  action  to 
recover  the  balance  of  the  purchase  price  of 
real  estate,  the  defense  was  that  a  mortgage 
had  been  executed  and  delivered  in  payment 
of  such  balance.  Plaintiff  claimed  that  he 
took  it  as  security,  and  gave  evidence  show- 
ing that  he  objected  to  taking  it,  and  that  de- 
fendants represented  it  was  good  and  ample 
security ;  that  a  prior  mortgage  was  foreclos- 
ed, and  the  land  sold  for  only  enough  to  pay 
said  mortgage.  Held,  that  evidence  tending 
to  show  what  the  land  was  worth  the  day  the 
mortgage  was  given  was  admissible  in  answer 
to  plaintiff's  evidence. 

A  witness  testified  that  a  contract  had  been 
abandoned  and  a  new  verbal  contract  made. 
Held,  competent  as  evidence  of  a  fact. 

A  joint  debtor  has  no  authority  to  bind  a 
person  jointly  liable  with  him  by  his  state- 
ments or  admissions,  unless  he  is  the  agent, 
or  in  some  other  way  the  representative  of 
such  person.  [Wallis  v.  Randall.  N.  Y.Ct. 
Appeals.    June  1,  1880.] 


Laws  act  after  crimes  have  been  committed : 
prevention  goes  before  them  both. 
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Drawback  C«rilfleat««  of  tbe  Coniinlp«lon«rs  of 
th«  DUtrf et  of  Colombia. 

1.  Drawback  certificates  under  the  act  of  Conin*e8S 
of  June  27,  1879,  are  required  to  be  8ie:ned  by  a 
majority  of  the  Oommissloners  of  the  District. 

2.  The  duty  of  the  Commisioners  to  rerise  and  cor- 
rect assessments,  and  i«8ue  drawbaclc  certificates 
cannot  be  by  them  delected  to  a  clerk  or  other 
officer  or  person. 

3.  For  convenience  schedules  may  be  made  of 
drawback  certificate.^,  and  these,  duly  certified, 
can  be  received  by  the  accounting  officers  on  the 
principle,  id  cerium  esty  quod  cerium  reddi  potest. 

Decision  of  William  Lawrence,  First  Comp- 
troller of  the  Treasury. 

Treasury  Department, 
First  Comptroller's  Office, 
Washington,  D.  C,  Sept.  11,  1880. 
Hon.  R.  M.  Reynolds, 

First  Auditor  of  the  Treasury. 

Sir:  I  have  the  honor  to  acknowledgo 
your  letter  of  the  9th  instant,  transmitting 
therewith  copies  of  letters  addressed  by  you 
to  the  Commissioners  of  the  District  of  Co- 
lumbia, under  date  of  April  1st  and  July  18, 
1880,  and  the  reply  of  the  President  of  said 
Commissioners  thereto,  under  date  of  August 
5, 1880,  in  which  you  requested  a  decision  from 
me,  as  to  whether  the  duplicate  certificates 
issued  upon  the  revision  of  erroneous  assess- 
ments under  section  thre^of  the  act  of  June 
27,  1879,  should  be  signed  by  the  Coromis- 
sioners  of  the  District  of  Columbia,  or  a  ma- 
jority of  them. 

The  act  referred  to  provides,  that  the  Com- 
missioners of  tbe  District  of  Columbia  are 
authorized  and  directed,  upon  written  com- 
plaint being  made  to  them  by  any  person  or 
persons,  who  had,  prior  to  June  19, 1878,  paid 
their  special  improvement  taxes,  prepared  un- 
der an  act  of  the  legislative  assembly  of  said 
District,  of  August  10th,  1870,  that  their  said 
assessment  or  assessments  were  erroneous  or 
excessive,  shall  revise  and  correct  such  as- 
sessments as  complained  of;  and  in  case  the 
amount  of  any  such  assessment  should  be 
found  to  be  erroneous  or  excessive,  it  is  pro- 
vided that  the  Commissioners  shall  issue  to 
the  person  entitled  to  the  same,  a  drawback 
certificate  to  the  amount  of  such  excessive  or 
erroneous  charge ;  which  certificate  shall  be 
received  in  payment  of  all  special  assess- 
ments and  for  all  general  taxes  due  before 
the  first  day  of  July,  1877. 

Without  undertaking  to  decide  what  may 
be  evidence  of  official  acts  by  the  Commis- 
sioners of  the  District  of  Columbia,  under 
other  statutes,  it  is  quite  clear  that  the  draw-] 


back  certificates  to  be  i^ued  under  the  act  of 
June  27,  1879,  are  required  to  be  Bigned  by 
at  least  a  majority  of  the  Commissioners. 
This  is  so  clear  upon  well-settled  principles 
of  law,  that  it  can  scarcely  be  necessary  to 
prepare  an  extended  opinion  or  cite  authori- 
ties in  support  of  it.  If,  however,  authorities 
may  be  deemed  necessary,  some  of  them  will 
be  found  in  an  opinion  which  I  have  had  the 
honor  to  prepare,  and  which  will  be  printed 
under  the  title  of  "  Myer's  case,"  and  a  copy 
of  which  will  in  due  time  be  furnished  you. 

It  may  be  an  onerous  duty  for  the  Commis- 
sioners to  sign  numerous  drawback  certifi- 
cates, but  that  is  much  less  burdensome  than 
the  duty  imposed  upon  them  to  revise  and 
correct  the  assessments,  and  to  ascertain 
whether  they  were  erroneous  or  excessive; 
yet  this  duty  is  imposed  upon  the  Commis- 
sioners by  the  act  of  June  27,  1879.  It  is  a 
duty  which  cannot  be  delegated  to  any  clerk, 
but  must  be  performed  by  the  Commissioners 
in  person ;  and  the  drawback  certificates  must 
be  issued  as  the  result  of  their  judgment  in 
each  particular  case,  though,  of  course,  they 
may  be  aided  in  any  proper  way  in  procuring 
the  evidence  upon  which  their  judgment  may 
be  based. 

It  is  understood  that  the  drawback  certifi- 
cates referred  to  are  somewhat  numerous,  and 
that  they  have  been  signed  by  a  clerk ;  and  I 
understand  that  it  is  desirable,  if  practicable, 
for  the  purpose  of  relieving  the  Commission- 
ers of  the  duty  of  signing  their  names,  in  a 
multitude  of  cases,  that  a  schedule  should  be 
prepared  of  the  drawback  certificates,  and 
that  the  schedules  may  be  certified  and  sign- 
ed by  the  Commissioners. 

The  act  of  June  27,  1879,  only  authorizes 
certificates  to  be  received  in  payment  of  all 
special  assessments  and  for  all  general  taxes 
due  before  the  1st  of  July,  1877,  which  are 
issued  in  conformity  with  the  law ;  but  as  to 
certificates  which  had  been  Issued  prior  to 
the  date  of  your  letter  to  the  Commissioners 
of  the  1st  of  April,  1880,  schedules  may  be 
made  with  a  convenient  number  of  drawback 
certificates  thereto  attached,  and  a  proper 
certificate  may  be  made  and  appended  to  the 
schedules  and  signed  by  the  Commissioners. 
The  certificate,  however,  should  show  that  the 
Commissioners,  themselves,  revised  and  cor- 
r^ted  the  assessments  complained  of,  and 
found  them  respectively  erroneous,  and  that 
the  certificates  are  severally  issued  by  them 
to  the  persons  entitled  to  the  same,  and  in 
other  respects,  show  a  compliance  with  the 
act  of  June  27,  1879. 

I  feel  disposed,  as  I  know  you  do,  to  do  all 
that  the  law  will  warrant,  to  promote  the  con- 
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venience  of  the  Commissioners  of  the  District, 
and  it  seems  to  me,  nnder  the  circnmstances 
that  the  coarse  now  suggested  is  allowable. 
I  have  the  honor  to  be,  very  respectfYilly, 
Wm.  Lawrence,  Comptroller. 


Sand  JP^prtm^nt. 


Furnished  by  D.  K.  SlOKBLB. 

Appeal  from  Deeiiim  of  CommusUmer  approving 
turvey. 

The  claim  having:  been  oocfirmed  by  the  act  of 
June  21,  1860,  waa  surveyed,  the  survey  not  ob- 
jected to,  but  approved  by  the  Surveyor-General, 
and  returned  to  the  General  Land  Office  In  1861; 
the  claim  published  In  the  annual  reports  of  that 
office,  for  1867-8-0-70  and  71,  as  a  confirmed 
claim  of  the  exact  quantity  ascertained  by  the 
survey;  the  survey  remained  unquestioned  until 
1874,  when  parties  In  Interest  filed  protests 
a^inst  it,  claiming  a  much  lar^r  area,  and  were 
allowed  investigation  and  hearing;  in  the  mean- 
time the  town^hipfi,  made  fractional  by  the  sur- 
vey adjoining  the  surveyed  area  on  the  south  and 
east.  Were  surveyed  and  their  lines  closed  there- 
on, the  township  surveys  approved,  and  In  the 
disposal  of  the  public  lands : 

Held,  That  the  publication  of  the  surveyed  claim, 
as  aforesaid,  and  the  approval  and  adoption  of 
the  public  surveys  closing  upon  It,  was  an  appro- 
val of  the  survey. 

That  if  the  acts  aforesaid,  did  not  amount  to  an  ap- 
proval, ina&much  as,  at  the  date  of  the  pas^umreof 
the  act  of  1869,  the  claim  had  been  reported  to 
CoufpreMy  as  aforesaid,  in  two  annual  reports  of 
the  General  Land  Office,  and  that  act  required 
the  Commissioner  to  Issue  patents  for  confirmed 
claims  In  New  Mexico  which  had  been  surveyed, 
and  tt)e  survey  filed  in  Ills  office,  it  may  be  as- 
sumed that  Congress  intended  that  patent  should 
issue  for  the  land  ascertained  by  the  survey. 

Hefd  furtlier,  that  In  reopening  the  matter  by  the 
then  Commissioner,  October  19th,  1874,  he  ex- 
ceeded  his  Jurisdiction,  for  at  that  time  all  ques- 
tion as  to  the  correctness  of  the  survey  were 
ret  acliudicaia. 

Department  of  the  Interior, 
Washinoton,  August  21,  1880. 

Sm :  I  am  in  receipt  of  your  letter  of  the 
14th  of  April  last,  accompanying  the  papers 
in  the  matter  of  the  survey  of  the  Rancho  San 
Juan  Bautista  de  Ojito  del  Rio  de  las  Gallinas, 
situate  in  San  Mignel  County,  Territory  of 
New  Mexico,  Preston  Beck,  jr.,  confirmee. 

The  matter  is  brought  here  on  appeal  froip 
your  decision  of  Augnst  14,  1879. 

The  8th  section  of  the  act  of  July  22, 1854, 
(10  Stats.,  808)  made  it  the  duty  of  the  sur- 
veyor-general of  the  territory  of  New  Mexico, 
under  instructions  to  be  given  by  the  Secre- 
tary of  the  Interior,  '*  to  a^ertain  the  origin, 
nature,  character,  and  extent  of  all  claims  to 
lands  under  the  laws,  usages,  and  customs  of 


Spain  and  Mexico,"  in  said  territory — and  for 
this  purpose  the  surveyor  was  authorized  to 
issue  notices,  summon  witnesses,  administer 
oaths,  "  and  do  and  perform  all  other  neces- 
sary acts  in  the  premises."  He  was  also  re- 
quired to  make  a  full  report  of  all  such  claims 
as  originated  before  the  session  of  the  terri- 
tory to  the  United  States  by  the  treaty  of 
Guadalupe  Hidalgo,  denoting  the  various 
grades  of  title,  with  his  decision  as  to  the 
validity  or  invalidity  of  each  of  the  same  un- 
der the  laws,  usages  and  customs  of  the 
country  before  the  session  thereof,  to  the 
United  States,  « which  report,"  the  act  pro- 
vides, <*  shall  be  laid  before  Congress  for  such 
action  thereon  as  may  be  deemed  just  and 
proper,  with  a  view  to  confirm  5(ma^e  grants, 
and  give  fhll  effect  to  the  treaty  of  eighteen 
hundred  and  forty-eight,  between  the  United 
States  and  Mexico ;  and  until  the  final  action 
of  Congress  on  such  claims,  all  lands  covered 
thereby  shall  be  reserved  from  sale  or  other 
disposal  by  the  government,  and  shall  not  be 
subject  to  the  donations  granted  by  the  pre- 
vious provisions  of  this  act." 

The  9th  section  vested  the  Secretary  of  the 
Interior  with  full  power  and  authority  to  issue 
all  needful  rules  and  regulations  for  carrying 
into  effect  the  several  provisions  of  the  act. 

To  the  tribunal  thu&r  established  Preston 
Beck,  jr.,  submitted  his  claim  for  considera- 
tion May  10,  1855,  and  prayed  confirmation 
thereof.  The  claim  was  opposed  by  Alexander 
Hatch,  and  about  one  hundred  other  persons, 
settlers  upon  the  grant.  The  case  was  set 
for  hearing  August  20,  1855,  and  testimony 
was  taken  on  behalf  of  both  the  claimant  and 
the  contestants,  and  the  case  was  fully  argued 
and  submitted.  The  testimony  and  the  argu- 
ments thereon  had  reference  to  the  boundary 
as  well  as  to  the  validity  of  the  grant.  The 
whole  matter  was  fully  reported  by  the  sur- 
veyor-general, who  decided  in  favor  of  the 
validity  of  the  grant,  approved  the  claim,  and 
recommended  Congress  to  cause  it  to  be  sur- 
veyed, and  a  patent  to  be  issued  to  the  said 
Preston  Beck,  jr.,  by  the  proper  department 
therefor. 

The  surveyor-general's  report,  which  con- 
(tained  a  copy  of  the  testimony  and  title 
papers,  was  in  due  time  laid  before  Congress, 
and  by  that  body  the  claim  was  confirmed  by 
the  first  section  of  the  act.  of  June  21,  1860. 
(12  Stats.,  71)  as  follows:  <*That  the  private 
land  claims  in  the  territory  of  New  Mexico, 
as  recommended  for  confirmation  by  the  sar- 
veyor-general  of  that  territory,  and  in  his  let- 
ter to  the  Commissioner  of  the  General  Land 
Office  of  the  twelfth  of  January,  eighteen  hun- 
dred and  fifty-eight,  designated  as  numbers 
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,  one  ******  and  eighteen,  *  *  * 
be,  and  they  are  hereby  confirmed*' — Beck's 
claim  being  that  designated  in  the  act  as 
number  one. 

It  appears  to  me  that  this  confirmation  was 
intended  to  be  the  final  action  of  Congress 
upon  the  claim  mentioned  in  the  act  of  July 
24, 1854,  and  that  it  should  have  been  followed 
by  survey  accordingly.  A  carefnl  reading  of 
the  8th  section  of  the  act  of  1854,  makes  it 
clear  that  the  final  action  therein  contemplated, 
was  the  confirmation  or  rejection  of  a  claim  by 
Congress,  upon  consideration  of  the  surveyor- 
general's  report ;  and  that,  upon  rejection  of 
a  claim,  it  was  intended  that  the  land  should 
become  a  part  of  the  public  domain ;  and  upon 
confirmation,  that  the  land  should  be  s^re- 
gated  fh)m  the  public  lands,  which  could  only 
be  done  by  survey ;  and  the  confirmation  of 
1860  was  made  in  view  of,  and  undoubtedly 
in  harmony  with,  the  provisions  of  that  sec- 
tion. Furthermore,  the  surveyor-general,  in 
his  report,  recommended  Congress  to  cause 
the  claim  to  be  surveyed,  and  the  claim  was 
confirmed,  *'  as  recommended  by  the  surveyor* 
general ;"  and  in  the  act  making  sundry  civil 
appropriations,  approved  June  25,  1860,  (12 
Stats.,  108,)  is  this  item:  •*  For  surveying  the 
public  lands  and  private  land  claims  in  New 
Mexico,  ten  thousand  dollars."  Clearly, 
therefore,  there  was  authority  to  make  and 
approve  a  survey  of  the  claim,  as  confirmed 
prior  to  the  act  of  March  5,  1869,  (15  Stats., 
542),  and  under  that  act  the  authority  to  issue 
a  patent  upon  such  survey  is  undoubted, 
(Opinion  of  Attorney-Creneral  of  February  21, 
1874,  XIV  Opinions,  624.) 

The  claim  was  surveyed  for  the  claimant  by 
deputies  Pelham  and  Clements,  and  approved 
by  Surveyor-General  Wiljbar,  November  23, 
1860,  and  the  plat  thereof  was  forwarded  to 
your  office  with  the  surveyor-general's  letter 
of  May  4th,  1861. 

So  far  as  the  records  show,  there  was  no 
objection  made  by  the  grant  claimant  to  the 
survey.  On  the  other  hand,  his  legal  repre- 
sentatives, by  their  attorneys,  repeatedly  re- 
quested the  issuance  of  a  patent,  and  submit- 
ted arguments  in  favor  of  their  right  thereto, 
and  of  the  authority  of 'the  Commissioner  of 
the  Greneral  Land  OfiSce  to  issue  it.  As  late 
as  1872,  it  was  contended  by  counsel  of  the 
grant  owners,  that  the  survey  was  made  by 
authority,  and  that  it  had  the  legal  sanction 
of  the  Department;  and  as  late  as  July  11, 
1874,  counsel  for  claimants  renewed  their  ap- 
plication, for  the  issuance  of  patent  on  said 
survey.  But  the  authority  of  your  office  to 
issue  a  patent  was  doubted,  even  after  the 
passage  of  the  act  of  1869,  and  the  question 


was  not  settled  until  the  rendition  of  the 
opinion  of  the  Attorney-General,  above  cited, 
in  February  1874,  for  which  reason  alone,  as 

I  understand  it,  the  patent  was  withheld  until 
that  time. 

Thus  the  survey  remained  unquestioned  un- 
til August,  1874,  when  parties  claiming  an  in- 
terest in  the  grant  filed  protests  against  it, 
claiming  that  they  were  entitled  to  a  greater 
quantity  of  land  than  was  embraced  by  the 
survey ;  and  on  the  19th  of  October,  1874, 
your  predecessor  directed  the  surveyor-general 
to  notify  parties  in  interest  that  they  would 
be  allowed  to  submit  further  testimony,  thus 
reopening  the  case. 

The  claim  was  published  in  tl\e  reports  of 
your  office  for  the  years  1867, 1868, 1^69, 1870 
and  1871,  as  a  confirmed  claim,  and  as  con- 
taining the  exact  quantity  of  land  ascertained 
by  the  survey,  viz. :  818,699.72  acres.  This 
clearly  was  a  recognition  of  the  survey,  and 
amounted  to  an  approval  thereof,  even  before 
the  passage  of  the  act  of  March  8,  1869.  It 
was  not  absolutely  necessary  in  this  class  of 
surveys,  that  the  approval  should  have  been 
actually  attached  to  the  plat,  although  it  is 
the  better  way  of  evidencing  an  approval. 
Other  acts  of  the  commissioner  may  amount 
to  an  approval,  so  as  to  make  it  as  etfective 
as  if  entered  upon  the  plat.  This  doctrine 
was  aniiounced  in  the  decision  of  this  Depart- 
ment of  February  21,  1872,  in  the  matter  of 
the  survey  of  the  Tajanta  Rancho.  Clearly, 
a  publication  of  the  claim  in  the  manner 
aforesaid,  for  so  many  successive  years  can 
amount  to  no  less  than  an  approval  or  recog- 
nition of  the  correctness  of  the  survey.  But 
to  this,  may  be  added  the  fact  that  fractional 
townships,  10  north,  24  east,  10  north,  23  east, 

II  north,  23  east,  12  north,  23  east,  12  north, 
22  east  and  13  north,  22  east,  all  made  frac- 
tional by  the  eastern  line  of  said  survey,  were 
surveyed^  and  the  lines  thereof  closed  upon 
the  eastern  line  of  this  claim,  and  the  surveys 
were  approved  and  adopted,  and  used  in  the 
disposal  of  the  public  lands,  long  before  any 
question  of  the  accuracy  of  the  survey  of  the 
grant  was  ever  raised  by  any  one ;  and  other 
surveys  of  fractional  townships  of  ladds  abut- 
ting on  this  grant,  have  since  been  approved 
and  adopted.  This,  undoubtedl}',  was  an  ap- 
proval or  recognition  of  the  grant  survey,  at 
least  to  the  extent  of  the  lines  upon  which  the 
public  surveys  were  closed.^ 

Again,  by  the  second  section  of  the  act  of 
1869  (15  Stats.,  342)  the  Commissioner  of  the 
General  Land  Office  was  required  to  issue 
patents  for  private  land  claims  iu  New  Mexico, 
which  had  theretofore  been  confirmed  by  acts 
of  Congress  and  surveyed,  where  plats  of  such 
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surveys  had  been  filed  in  his  office,  bat  for 
which  no  patents  had  been  issued. 

If,  therefore,  the  survey  under  consideration 
was  at  that  time  rec(^nized  and  adopted  by 
your  office  as  the  survey  of  the  claim  of  Pres- 
ton Beck,  jr.,  the  act  left  no  discretion  with 
the  commissioner  in  the  premises,  but  imposed 
simply  the  ministerial  duty  of  issuing  a  patent 
in  accordance  with  the  survey.  But,  even  if 
the  acts  of  your  office,  in  relation  to  the  sur- 
vey, did  not  amount  to  an  adoption,  approval, 
or  recognition  thereof,  inasmuch  as  the  claim  | 
had  been  reported  as  above  mentioned,  in  two 
annual  reports  of  your  office,  and  laid  before 
Congress  with  the  report  of  the  Secretary  of 
the^  Interior,  it  may  be  fairly  assumed  that 
Congress  intended  that  patent  should  issue  to 
the  claimant  in  this  case  for  the  lands  ascer- 
tained by  the  survey  as  falling  within  the 
grant,  as  confirmed. 

When,  therefore,  your  predecessor  reopened 
the  matter,  October  19,  1874,  and  directed 
ftirther  proceedings  to  be  had  before  the  sur- 
vey(N*-general,  he  evidently  exceeded  his  ju- 
risdiction ;  for  at  that  time  all  questions  as  to 
the  correctness  and  validity  of  the  survey 
were  res  judiccUa ;  and  no  case  that  would 
authorize  a  reopening  of  the  matter  was  pre 
sented,  even  if  your  office  had  jurisdiction  to 
reopen  it  upon  any  showing,  which,  it  would 
seem,  it  had  not.  Hence,  all  the  subsequent 
proceedings  have  been  in  error. 

I  therefore  dismiss  the  appeal,  and  direct 
that  patent  issue  to  the  proper  parties,  in  ac- 
cordance with  said  survey  and  plat. 

The  papers  submitted  with  your  letter  of 
April  14,  1880,  are  herewith  returned. 
Very  respectfully, 

A.  Bell,  Acting  Secretary. 

TJie  CommW  of  (he  General  Land  Office. 


i!hi)  ((ourts. 


CIRCUIT  C017BT.~lf«w  Anltii  «f  I^w. 

Sbpt.  4, 1880. 
8SS09.  Ellen  £.  Boray  y.  James  A.Beun.    Replerln.    Plffk 
atty.  J.  J.  Darlington. 

S220S.  James  O.  Carter  y.  H.  Olar  Jones.    Judgment  of 
Justice  Harris,  $90.84.    Plffs  atty.  F.  T.  Browning. 

S2204   Abraham  Spear  v.  Patrick  O'Donohne  et  al.    Judg- 
ment of  Justice  Harris,  $81  .M. 

Sept.  8. 1880. 
S2805.  M.  A.  McOowan  t.  J.  P.  Kliugle.    Note,  $126.00. 
Plffs  atty,  H.  T.  Taggart. 

Sbpt  7,1880. 
22208.  Qeo  G.  Cornish  y.  Frederick  Doaglass.    RepleYin. 
Plffs  atty,  H.  B.  Moulton. 

22207.  Willet  k  Libbey  y.  Frank  M.  Moran.    Jadgment  of 
Justice  Hall,  $28.18. 

22208.  Willet  k  Libbey  Y.  Wm.  O.  Phlllipe.    Judgment  of 
Justice  Hyde.  $44.84. 

22209.  Willet    k   Libbey   v.    J.  O.   Ray.    Judgment  of 
Justice  Hyde,  $83.12. 

2^10.  Willet  k  Libbey  y.  J,H.  Gibbons     Judgment  of 
Justice  HaU,  $89 Jl. 

Sbpt.  8,  1880. 

S2811.  Samuel B.  Olttings  y.  S. R.  PoUtinhoni.    Certiorari. 
Pef u  atty,  F.  W.  Jones. 


Sbpt.  8. 1880. 

22212.  C.  P.  Knight  y.  H.  C.  Jones  k  Go.    Note  and  aoe*t,  ^ 
$160.78.    Plffs  atty.  J.  St.  C.  Brooke. 

222tS.  Charles  S.  Taylor  y.  H.  O.  Jones  k  Co.  PUb  aUy. 
same. 

92214.  R.  A.Qolden  y.  H.  C  Jones  kOo.  AoCt,  $483.88. 
Piflli  att'y.  L.  O.  Hine. 

29210.  Eugene  Borda  y.  H.  C.  Jones  k  Co.  Aoc*t,  $1186.46. 
Piffii  att*y,  same. 

22216.  Castner  k  CO.  y.  H.  C.  Jones  k  Co.  Aoe*t,  $1064.87. 
Plffs  Atty,  same. 

22217.  BeaYans  k  Shaw  y.  H.  C.  Jones  k  Co.  Acc*t,  $8110. 
Plffs  atty,  W.  Wheeler. 

32218.  H.  Frostberg  ft  Co.  H.  O.  Jones  k  Uo.  Note  and  ac- 
count, $300.    Plffs  atty,  J.  E.  McNaUey. 

22219.  Albright  k  Co.  y.  H.  C.  Jones  k  Co.  Aoc't,  $374  JS. 
Plffs  atty.  F.  w.  Jones. 

22220.  Cardesa.  Oilliams  k  Co.  Y.  H.  C.  Jones  8t  Co.  Ac- 
count, $684.64.    Plffs  atty,  same. 

22221.  Wm.  H.  Tenney  k  Son  y.  H.  C.  Jones  k  Co.  AcCt, 
$480.28.    PIflkatty.  F.W.Jones. 

23282.  Beall  k  Shoemaker  y.  H.  C  Jones  k  Co.  Account, 
$219.20.    Plffs  atty,  same. 

2ISSS.  Herr  k  Cissel  y.  H.  C.  Jones  k  Co.  Account. $743.U. 
Plffs  atty.  same. 

22384.  Barbour  k  HamUton  y.  H.  C.  Jones.  Acc't,  $101.S6w 
Plffs  atty.  same. 

82226.  F.  H.  May  k  Co.  y.  H.  C.  Jones  k  Co.  Note,  $100. 
Plffs  atty,  same. 

23326.  John  M.Toung  v.  U.  Jones  k  Co.  Note,  $110.00. 
Plffs  atty*  same. 

33227.  Weller  k  Reppettl  y.  H.  C.  Jones  k  Co.  Aceouat, 
$71.    Plffs  atty,  same. 

83228.  Luch  k  Bro.  Y.  H.  C.  Jones  k  Co.  Note,  $81 JS.  Plfls 
atty,  same. 

32229.  Hunt  k  Roberts  Y.  H.  U.  Jones  k  Co.  Account, 
$438.36.    Plffs  atty,  same. 

38280.  JE.  B.  Warren  y.  H.  C.  Jones  k  Co.  Notes,  $119.00. 
Plfls  atty.  same. 

33231.  J.  W.  Nolls  k  Co.  Y.  H.  C.  Jones  k  Co.  Aec*t,  $319.18. 
Plffs  atty.  same. 

92232.  Thomas  W.  RUey  y.  H.  C.  Jones  k  Co.  Note,  $80. 
Plffs  atty,  same. 

22283  HaUmand  Barnard  y.  Josephine  Crawford  et  aL 
Ejectment.    Plffs  attys,  Appleby  k  fidmonston. 

39234.  Washington  Brick  Machine  Co.  y.  Chas.T.  DaYfs. 
Account,  $662.76.    Plffs  attys,  Uanna  k  Johnston. 

IN  KQUITT— lf«wSaita. 

Sbpt.  11.  1880. 

7438.  Henry  P.  Saunders  y.  John  Q^  Larman  et  al.  Cred- 
itors* bill.    Com.  eol ,  C.  H  Armes. 

Sbpt.  is,  1880. 

7439.  Moses  Strauss  et  al.  y.  J.  H.  Clarke  k  Co.  Creditors* 
bin.    Com.  sols.,  Blrney  k  Bimey. 

Sbpt.  15, 1880. 

7430.  James  J.  Walker  y.  Marian  T.  Walker.  Diyoroe. 
Com.  soL,  W.  H.  Browne. 

Sbpt.  16,  1880. 

7431.  Elisabeth  Leonard  y.  Qeorge  W.  Leonard.  Divorce. 
Com.  sol.,  F.  W.  Jones. 

7438  HenryD.  Mason  Y.  Eliza  T.Mason.  DiYoroe.  Com. 
sol.,  Jesse  H.  Wilson. 

PBOBATB  COVWLT,~Mmmnmr,  J. 

Sbpt.  10, 1880. 

Estate  of  Emma  Oibbs ;  final  notice  issued. 

Estate  of  John  G-.  Stafford ;  letters  of  administration  Is 
sued;  bond,  $1000. 

Estate  of  Benjamin  Reiss;  letters  were  Issued  to  Elisa- 
beth Reiss:  bond.  $1,8U0. 

Estate  of  W.  Minor;  letters  were  granted  to  Ann  Blinor ; 
bond.  $700. 

Estate  of  James  Barrett ;  rule  on  Yridow  issued. 

Exemplified  copy  of  the  will  of  Catharine  J.  Adams  from 
Washington  county  court,  Kentucky,  filed  and  admitted  to 
probate. 

Estate  of  George. Savage :  rule  on  widow  issued. 

Rudolph  Watkins  wvs  appointed  guardian  to  chUdren  of 
H.  Key  Hunter. 

The  will  of  John  M.Beit  was  admitted  to  probate  and 
letters  issued  to  Charles  Mackall ;  bond,  $90,00u. 

Sbpt.  17. 1880. 

Estate  of  Jacob  Miller ;  letters  issued  to  widow ;  bond* 
$6  000. 

Estate  of  John  C.  Wilson  ;  order  for  sale  of  stock. 

Estate  of  Robert  S.  Hawkins ;  letters  issued  to  widow ; 
bond.  $1,000. 

The  will  of  Solomon  Burke  was  admitted  to  probate. 

Chathailne  Miller  was  appointed  guardian  to  her  iafaat 
chUd ;  bond,  $16,000.  _       . 

W.  H.  Burston  was  appointed  guardian  to  Wm.  D.  and 
Mathew  Aiken  ;  bond,  $1,000. 
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£«tate  of  Walter  S.  Rln(r«rold ;  Walter  S.  Ck>x  appointed 
admlaittrator ;  bond,  140,000. 

Estate  of  John  Q,ailter;  letters  issued  to  Margaret 
QaUter:  bond,  $300. 

B.  J.  Isherwood  was  appointed  i:nardlan  to  Zoe  and  H. 
T.  Haley. 

Estate  of  Mary  Gady ;  oaveat  tiled,  and  Ellen  DrisooU  ap- 
pointed collector. 

Will  of  Stephen  Jnst  filed  for  probate. 


Legal  Notices. 


mHis  IS  TO  orvB  notice, 

JL  That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colombia, 
holding  a  Special  Term  for  Orphans'  Court  business, 
Ltetters  of  Aaministratlon  on  the  personal  estate  of  Wal* 
ter  S.  Ringgold,  late  of  the  State  of  Ifaryland.  deceased. 

All  persons  having  claims  against  thesaid  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there* 
of,  to  the  subscriber,  at  or  before  tne  17th  day  of  September, 
next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Olren  under  my  hand  this  17th  day  of  September,  1880. 
88-8  WALTER  S.  COX,  Adm»r. 

rl  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  17th  day  of  September,  1880. 

ROBXBT  J.  ISHBBWOOD  i 

▼.  (No.  7486.    Eq.Doo.  20. 

Zox  Halby  xtal.  I 

On  motion  of  the  plaintiff;  by  Mr.  Q,  W.  Cooper,  his  sol* 
iotor,  it  is  ordered  that  the  defendauL  Joseph  Dawson- 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  ocoourring  forty  days  after  this  da/ :  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  Court :  W.  S.  COX,  Justice,  Ac. 

A  true  copy.        Test :  88-8        R.  J.  Mxios,  Clerk. 


FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  18th  day  of  September.  1880. 
Fbahk  J.  Clarkb       ) 

T.  >    No.  7,434.    Equity  Docket,  90. 

Ellbk  M.  Clabkb.       ) 

On  motion  of  the  plaintiff',  by  Mr.  Wm.  T.  Bailer,  his 
solicitor,  it  is  ordered  that  tne  defendant.  Ellen  M.  Clarke, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
first  rule  day  occurring  forty  d.tys  after  this  day;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  Court:  W.  S.  COX,  Justice. 

A  true  copy.  38-8  Test :  B.  J.  Mbigb.  Clerk. 


aOTICE  IS  HEBEBT  GIVEN, 
That  there  will  be  held  at  the  office  of  J.  Sayles  Brown, 
rister  in  Bankruptcy,  Washint^ton.  D.  O..  at  11  o'clock 
a.  m.  of  October  0th,  1880,  a  third  general  meeting  of  the 
creditors  of  O.  B.  Pnmphrey,  bankrupt. 
87-3  £.  M.  BUROHARD,  Assignee. 

Washington,  D.  C  Sept.  17, 1880. 


THIS  13  TO  OIVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  Thomas 
Hoynes,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  toexhlbitthesame,  with  the  vouchers  there- 
of,  to  the  subscriber,  at  or  before  the  20th  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 
Given  under  my  hand,  this  lOtb  dayof  August,  1880. 

PETER  CAMPBELL. 
H.  T.  Taqgart,  Solicitor.  88-3 


THIS  IS  TO  GITE  NOTICE, 
That  the  subscriber,  of  Washington  City.  D  C  ,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*Courtbnsiness,Letters 
of  Administration,  on  the  pergonal  estate  of  John  Q,a  liter, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to    the  subscriber,  at  or  before  the  I7th  day  of 
September  next;   they   may  otherwise    by  law    be  ex* 
eluded  from  all  benefit  of  the  said  estate. 
Given  under  my  hand  this  17th  day  of  September,  1880. 
MARGARET  QUILTER,  Adm'x. 
Haohbb  ft  Maddox,  Solicitors.  88-3 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  18th  day  of  September,  1880. 
Phillip  HtTNcxxL,   tbadino   ab\ 

HUNCKBL&CO.  I     ^^^^Q     Eq.  Doc. 

Emma  Rbindl  bt  al.  J 

On  motion  of  the  plaintUT,  by  Mr.  Charles  A.  Elliot,  his 
solicitor,  it  is  ordered  that  the  defendants,  Emma  Reindl 
and  Anton  C.  Tandte,  cause  their  appearance  to  be  en- 
tered herein  on  or  before  the  first  rule-day  occurring 
forty  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

By  the  Court.  W.  S.  COX,  Justice,  ke. 

A  true  copy.    Test:  88  3  R.  J.  Mbiob.  Clerk. 


N 


OTICE. 


Whereas.  Two  pieces  of  United  States  Revolutionary 
land-bounty  scrip  numbered  10,139  and  10.141.  respectively, 
each  for  eighty  (80)  acres,  was  Issued  by  the  Department  of 
the  Interior,  under  the  acu  of  Congress  of  Mivy  30,  1880,  and 
July  13,  1832.  and  whereas,  said  scrip  has  been  lost  orde 
stroyed :  Notice  is  hereby  aiven  that  on  the  0th  day  of 
October.  1880,  application -will  be  made  to  the  Commissioner 
of  the  General  Land  Office,  at  the  City  of  Washington,  D. 
C,  in  pursuance  of  the  rules  and  regulations  of  his  office, 
for  the  issue  of  a  certified  copy  In  lieu  of  said  lost  or  de- 
stroyed scrip. 

THOS.  C.  SHAPLEIGH, 
P.  C.  SLETTEN. 
Crookston,  Minn.,  August  11, 1880.  84-6 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Gbobob  Cobubn  bt  al.      ) 

V.  >   No.  6889.     Equity  Doc.  19. 

William  Hbndbrson  bt  al.  3 

It  is  ordered  by  the  court  this  17th  day  of  September,  A 
D.  1880,  that  the  sale  made  and  reported  by  M.  F  Morris, 
truntee.  in  the  above  entitled  cause,  of  the  real  estate  therein 
mentioned,  be  ratified  and  confirmed,  unless  cause  to  the 
contrary  thereof  be  shown  on  or  before  the  16th  day  of 
October  next ;  Provided,  a  copy  of  this  order  be  published 
in  the  Washington  Law  Reporter  once  a  week  for  three  suc- 
cessive weelcs  before  said  day  The  report  states  the 
amount  o(  sales  to  be  $1,800.  subject  to  deauction  of  arrears 
of  taxes. 
By  the  Court.  WALTER  S .  COX,  Justice 

True  copy.  Test :  R.  J.  Mbigs,  Clerk.       87.-S 


tN  THE  SUPREME  COURT  OF  THE  DISTRICT  OP 
Columbia,  the  18th  day  of  Sept.,  1880. 

SuftAH  Rilby 

V. 

Waltbb  S  Wbst. 


No.  7438.    Eq.  Docket  20. 


On  motion  of  the  plaintiff,  by  Messrs.  Cook  k  Cole,  her 
solicitors,  it  is  ordered  that  the  defendant  cause  his  ap- 
pearance to  be  entered  herein  on  or  before.the  first  rule-day 
occurring  forty  days  after  this  day :  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  deCault. 

By  the  court.  W.  S.  COX,  Justice. 

A  true  copy.       Test:        38-8         R.  J.  Mbios,  Clerk. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C  hath  ob- 
tained trom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Let- 
ters of  Administration  on  the  personal  estate  of  Lucy  F 
Melllth,  late  of  the  Dlstriet  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  27th  day  of 
August  next;  they  may  otherwise  by  law  be  excluded 
tnmk  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  2bth  day  of  •August,  1880. 
8e-3  H.  B.  MOULTON,  Admistrator. 


rpHIS  IS  TO  GIVE  NOTICE: 

I  That  the  subscriber,  of  Washington  City,  haih  obtained 
from  the  Supreme  Com t  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  Personal  Estate  of  George  W. 
Chamberlen,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  thesaid  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  thesubscriber.  at  or  before  the  Idth  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  ISth  day  of  August.  1880. 

ISIDORA  E.  CHAMBERLEN.  Administratrix. 
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IK  THE  SUPREME  COUBT  OF  THE  DISTRICT  OF 
Colombia,  the  ISth  day  of  July,  1880. 

THB  PrBSIDXHT  AlTD  DtRSCTORtl 
or    QOJIZAOA  iJOLLEGM  1 


Thb  Uirmowif  Hbim  of 

AlVTHOH  Y  OAVFBAT. 


y  No.  7SM.    Eq.  Doe.  SO 

On  motion  of  the  plain tlir,  by  Mr.  G.  E.  Hamilton.  Ite 
'  eolioitor,  it  is  ordered  that  the  defendants  cause  their  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rale-day 
occurring  fortv  days  after  this  dav :  otherwise  the  caose 
will  be  proceeded  with  as  in  case  of  default. 
True  copy.  W.  S.  COX.  Justice. 

Test:  R.  J.  Mbios.  Olerk.  87-8 


[N  THE  SUPREME  OOURT  OF  THE  DISTRICT  OF 
Columbia,  the  lOth  day  of  September,  i860. 


Noah  Wauucb  ft  Co. 

T. 
LiBTlTIA  HlOOINS. 


No.UMS.    At  Law. 


On  motion  of  the  plalntlflTs.  by  Ifr.  Wm.  Jno.  Miller,  their 
attorney,  it  is  ordered  that  the  defendant.  Letitia  Higgins, 
cnose  her  appearance  to  be  entered  herein  on  or  before 
the  first  rnle^ay  occurring  forty  days  after  this  daj :  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  Court.  W.  S.  COX,  JusUce. 

True  copy.  Test :    R.  J.  Msios.  Clerk.  87-3 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  11th  day  of  September.  1880. 

Chablxs  F.  McDonald      ) 

V.  [    No.  7880.    Equity. 

iRiCHABD  KXLLT  KT  AL.         J 

on  motion  of  the  plaintUT.  by  W.  B.  Webb,  his  solicitor, 
it  Is  ordered  that  the  defendant,  Richard  Kelly,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  dar :  otherwise  the 
cause  will  be  proceeded  with  as  In  case  of  defttnlt. 

By  the  court.  W.  S.  COX,  Asso.  JusUce. 

Test:'R.  J  MsiOil,  Clerk.  87-8 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  8lst  of  day  July,  1880.  » 

Austin  P.  Bbown  ) 

Y.  I    No.  22041.    At  Law. 

ROBBBT  H.  KaISUI.  J 

On  motion  of  the  plaintiff,  by  Mr.  Chapln  Brown,  his 
attorney.  It  is  ordered  that  the  defendant,  Robert  U.  Kaiser, 
cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule,  day  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

By  the  court.  A.  B.  HAGNER,  Justice. 

Test:  R.  J.  Mbio«.  Clerk.  87-8 


r IIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  lUstrlct  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Coortbiisiness, 
Letters  Testamentary  on  the  personal  estate  of  Rebecca 
Marr.  late  of  the  District  of  Columbia,  deceased. 

All  penouM  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscrlbtir  at  or  before  the  Sd  day  of  Sept. 
next;  they  may  otherwise  by  law  be  excluded  ftt>m  all 
benefit  of  the  said  estate. 
OiTen  under  my  hand  this  3d  day  of  September.  1880. 

MARY  J.  MARR. 
Edwabds  k  BAmNARD.  Solicitors.  87*8 


rllS  IS  TO  Qlf  E  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C.  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business, 
Letters  of  Administration  on  th**  personal  estate  of  Cath- 
arine T.  Bryant,  late  of  the  District  of  Columbia,  de- 
oeased. 

All  persons  haring  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  thesame,with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  8rd  day  of  Sept. 
next;  they  may  otherwise  bylaw  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Qlven  under  my  hand  this  3rd  day  of  September.  1880. 
EMILY  C.  BRYANT,  Administratrix. 

Hanma  ft  JOUMSTON,  Solicitors.  87-8 


Legal  Notices* 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans* 
Court  Business.  September  10. 1880. 

In  the  ease  of  Edward  H.  Thomas,  adm'r  w.  a.  of  Emma 
Oibbs.  deceased,  the  adm'r  w.  a.  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  8th  day  of 
October.  A.  D.  1880,  at  11  o'clock  a.  m.  for  making  payment 
and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares,  or  a  residue,  are  hereby  notified 
to  attend  In  person  or  by  agent  or  attorney  duly  au- 
thorised, with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  adm*r  w.  a.  will  take  the  benefit 
of  the  law  against  them :  Provided,  a  copy  of  this  order  be 
published  once  a  week  for  three  vreeks  In  the  Washington 
Law  Reporter  previous  to  said  day. 

87-3  Test:         A.  WEBSTER.  Register  of  Wills. 


fN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
L    Columbia. 


MlLLBB  BT  AL. 
T. 

Lambbbt. 


No.  72S2.    Equity. 


Thomas  E.  Waggaman,  trustee,  having  reported  that  he 
has  sold  lot  18,  square  fi84,  according  to  a  subdivision  made 
by  him.  as  follows: 

Lot  87  to  Jonh  Becht.  for  the  sum  of  $1,806  00 ; 

Lot  38  to  James  F.  Connors,  for  the  sum  of  $l.U00.OO : 

Lot  89  to  Elixa  Wenger.  for  the  sum  of  $900.00 ;  amount- 
ing  in  all  all  to  the  sum  of  $3.206.00 ;  It  is  thU  9tti  day  of 
September,  1880.  ordered  that  said  sales  be  ratified  and  ccm- 
firmed,  unless  cause  to  the  contrary  be  shown  on  or  before 
the  11th  dav  of  October.  1880:  Provided,  a  copy  of  this  or- 
der be  published  once  a  week  for  three  successive  weeks 
before  said  date,  in  the  Washington  Law  Reporter. 

W.  S  COX,  Justice. 

True  copy.    Test:        87-8         R.  J.  Mbigs.  Clerk.  &c  ' 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  bas  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Si>ecial  Term  for  Orphans'  Court  business.  Let- 
ters Testamentary  on  the  personal  estate  of  Jonathan 
Homer  Lane,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscribers,  at  or  before  the  4th  day  of 
June  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Qlven  under  my  hand  this  4th  day  of  June,  1880. 
37-8  JAMES  J.  CLARK. 

Executor. 


IW  THE  SUPREME  COURT   OF  THE  DISTRICT  OF 
.   Columbia,  holding  a  Special  Term.    Probate  Jurlsdlc- 

Uon.    Sept.Sd,  1880. 
In  the  matter  of  the  estate  of  John  B.  Hutchinson. 
Application  for  LettcTs  of  Adminittration  on  the  estate 
of  John  B.  Hutchinson,  of  the  dtv  of  Washington,  Dis- 
trict of  Columbia,  has   this  day  been   made  by  Arthur 
Griffith. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  8th  day  of  October  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  said  deceased  should  not  issue  as  prayed.  Pro- 
vided, a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 

the  said  day.  

Test:  A.  WEBSTER.  Register  of  Wills. 

Nathanibl  Wilson,  Solicitor.  86-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  Special  Term.  Probate  Jurisdiction.  August 
27. 1880. 
In  the  matter  of  the  Estate  of  Henrietta  Keleher. 

Application  for  letters  of /ulministratlon  on  the  estate  of 
Henrietta  Keleher,  of  the  city  of  Washington.  District  of 
Columbia,  has  this  day  been  made  by  James  Keleher. 

All  persons  Interested  are  hereby  notified  to  appear  In 
this  court  on  Friday,  the  24th  day  of  September  next,  at  11 
o'clock  a»  m.,  to  show  causA  why  letters  of  Administration 
on  the  estate  of  the  said  deceased  should  not  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week; 
for  three  weeks,  m  the  Washingtou  Law  Reporter,  previous 
to  the  said  day. 
36-3        Test:  A.  WEBSTER,  Register  of  Wills. 

JoHK  B.  Labnbb,  SoUoltor. 
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WASHINGTON 


September  27,  1880 


GEOKOE  B.  OORKHILL       -        -        Edftob 
A.  H.  JACKSON        .       -'       A8800IATB  Bditob 


Thb  Court  in  General  Term,  Chief  Justice 
Cartter  presiding,  to-day  affirmed  ttie  decision 
in  t^e  case  of  Tliomas  Smothers. 


Chief  Justice  D.  K.  Cartter  has  re- 
turned from  his  western  tour  in  robust  health 
and  spirits,  and  is  presiding  in  the  General 
Term.  His  honor  was  the  recipient  of  a  per- 
fect ovation  from  the  bar  and  the  habitues  of 
the  City  Hall.  The  Equity,  Criminal  and 
Greneral  Terms  are  now  in  full  operation. 


We  have  received  intelligence  to  the  effect 
that  the  steamboat  inspectors  have  '<  censured 
the  officers  of  both  boats  "  for  the  terribly  fatal 
collision  between  the  steamers  Stonington 
and  Narragansett. 

We  submit  that  censure  appears  more  like 
a  solemn  mockery  of  the  dead  men,  women 
and  children  engulphed  in  the  Sound  on 
that  shocking  occasion.  If  they  deserved 
censure  they  also  deserved  criminal  prosecu- 
tion and  conviction.  Every  few  days  we  arf 
forcibly  reminded  that  some  radical  change 
in  the  laws  is  demanded. 

Steamboat  and  railroad  men  seem  to  be  ut- 
terly reckless  as  regards  the  lives  of  those 
entrusted  to  their  keeping.  All  of  them  should 
be  sworn  and  bonded  to  discharge  certain 
duties,  and  the  slightest  neglect  or  careless- 
ness should  be  made  the  subject  of  criminal 
prosecution  and  vigorous  punishment.  Above 
all  other  requirements  strict  sobriety  should 
be  demanded  and  enforced.  We  have  long 
been  convinced  that  a  vast  majority  of  the 
collisions  by  sea  and  by  land  are  the  imme- 
diate result  of  intoxication,  and  this  opinion 
is  sustained  by  personal  experience  and  ob- 
servation. 

The  presidents  and  other  officers  of  rail- 
road and  steamboat  companies  as  well  as 
their  employees  should  be  held  to  the  strictest 
responsibility  by  the  courts  of  justice. 


Otway,  in  bis  tragedy  of  "Venice  Pre- 
served '*  has  described  the  helpless  wretched- 
ness of  a  man  whose  effects  are  in  the  hands 
of  the  minions  of  the  law,  with  wonderful 
spirit  and  accuracy.  The  bitterness  of  being 
the  object  of  the  scorn  and  laughter  of  base 
minds,  the  anguish  of  being  insulted  by 
men  hardened  beyond  the  reach  of  pity  or 
shame,  and  of  a  man's  means  being  wasted 
before  his  eyes  under  the  guise  of  equity  and 
law,  are  pointedly  set  forth  in  the  following 
speech  of  Pierre  to  Jaffier ;  and  are  not  dis- 
similar to  occurrences  of  hourly  enactment  in 
every  civilized  country : 

"  I  pass'd  this  very  moment  by  the  doors. 
And  found  them  guarded  by  a  troop  ofvillians : 
The  sons  of  public  rapine  were  destroying. 
They  told  me  by  the  sentence  of  the  law, 
They  had  commission  to  seize  all  thy  fortune ; 
Nay,  now,  Priuli's  cruel  hand  had  sign'd  it. 
Here  stood  a  ruffian  with  a  horrid  cruel  face. 
Lording  it  o'er  a  pile  of  massy  plate. 
Tumbled  into  a  heap  for  public  sale. 
There  was  another  making  villainous  Jests 
At  thy  undoing.    He  had  taken  possession 
Of  all  thy  ancient  most  domestic  ornaments, 
Rich  hangings  intermix'd  and  wrought  with 

gold; 
The  very  bed,  which,  on  thy  wedding  night, 
Receiv'd  thee  to  the  arms  of  Belvidera. 
The  scene  of  all  thy  joys,  was  violated 
By  the  coarse  hands  of  filthy  dungeon  villains. 
And  thrown  among  the  common  lumber." 


Lord  Brougham,  in  the  House  of  Com- 
mons, in  1828,  said  :  "  There  have  been  periods 
when  the  country  heard  with  dismay  that  the 
soldier  was  abroad.  That  is  not  the  case 
now.  Let  the  soldier  be  abroad :  in  the  pres- 
ent age  he  can  do  nothing.  There  is  a  per- 
son abroad — ^a  less  important  person  in  the 
eyes  of  some,  an  insignificant  person,  whose 
labors  have  tended  to  produce  this  state  of 
things.  The  schoolmaster  is  •abroad!  And 
I  trust  more  to  him,  armed  with  his  primer, 
than  I  do  to  the  soldier  in  full  military  array, 
for  upholding  and  extending  the  liberty  of 
this  country." 

It  is  intelligence"  said  Mr.  Webster,  "which 
has  reared  the  majestic  columns  of  our  na- 
tional glory,  and  this  alone  can  prevent  them 
from  crumbling  into  ashes." 
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No.  fSS— OCTOBBR  TbRM.  187«. 

The  First    National  Bank    of    Quincy, 
Illinois,  Plaintiff  in  Error, 

V. 

S.  Frank  Hall,  Frank  IX  Patterson,  Au- 
gustus L.  Patterson,  Martin  V.  Frazee, 
AND  Jefferson  E.  Greer,  partners  as 
Hall,  Patterson,  &  Co. 

In  error  to  the  Circuit  Court  of  the  Umted 
States  for  tJie  SofUJiern  District  of  Illinois. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  coart. 

This  is  an  action  of  tort  growing  out  of  a 
contract.  The  bill  of  exceptions  is  well  drawn, 
and  reflects  clearly  the  points  in  issue  between 
the  parties.  A  brief  statement  of  the  case,  as 
it  appears  in  the  record,  will  be  sufficient  for 
the  purposes  of  this  opinion. 

During  the  years  1874,  1875,  and  up  to 
April  1st,  1876,  a  firm  under  the  name  of 
Hall,  Patterson  &  Co.  had  existed  at  Chicago. 
It  consisted  of  S.  Frank  Hall,  Frank  D.  Pat- 
terson, and  Augustus  L.  Patterson,  three  of 
the  five  defendants  in  error.  Their  business 
was  selling  live-stock  on  commission  at  the 
Chicago  stock-yards.  William  G.  Melson  was 
their  agent  at  Quincy.  To  secure  consign- 
ments at  that  point  to  his  principals  it  was 
frequently  necessary  to  make  advances  there. 
Hall,  Patterson  &  Co.  arranged  with  the  plain- 
tiff in  error  to  cash  Melson' s  drafts  on  them 
for  this  purpose.  The  drafts  were  numerous 
and  were  all  payable'at  sight.  Penfleld  was 
the  cashier  of  the  bank.  A  draft  for  $1 25  was 
returned  to  the  bank  unpaid.  This  gave  rise 
to  some  controversy  between  the  bank  and  the 
drawees,  but  the  matter  was  satisfactorily  ad- 
justed. Thereafter  Hall,  Patterson  &  Co.  ad- 
dressed a  Iteter  to  the  cashier,  which  was  as 
follows : 

"Chicago,  January  15,  1876. 
"U.  S.  Penfield,  Cashier,  Quiticy,  IlU 

*'  Dear  Sir  :  Hereafter  we  will  pay  drafts 
only  on  actual  consignments.  We  cannot  ad- 
vance money  a  weeb:  in  advance  of  shipment. 
The  stock  must  be  in  transit  so  as  to  meet 
dr'ft  same  day  or  the  day  after  presented  to 
us.  This  letter  will  cancel  all  previous  ar- 
rangement of  letters  of  credit  in  reference  to 
G.  W.  Melson.  Please  acknowledge  receipt 
of  this,  and  oblige — 

Yours  Respectfully, 

Hall,  Patterson  &  Co." 

Penfield  replied  as  follows : 


"Quincy,  III.,  Jan.  17,  1876. 
**  Messrs.  Hall,  Patterson  &  Co.,  Chicago. 
•*  Dear  Sir  :  Your  favor  of  the  15th  received. 
I  note  what  you  say.  We  have  never  know- 
ingly advanced  any  money  to  Melson  on  stock 
to  come  in.  Have  always  supposed  it  was  in 
transit.  Have  always  taken  his  word.  After 
this  we  shall  require  ship'g  bill. 
Very  truly  yours, 

U.  S.  Penfield,  Cashier.*' 

This  letter  closed  the  correspondence. 

On  the  first  of  April,  1876,  two  of  the  de- 
fendants in  error,  Frazee  and  Greer,  were 
added  as  partners  to  the  firm  of  Hall,  Patter- 
son A  Co.,  as  it  had  before  existed.  They  had 
previously  been  employed  as  clerks,  and  knew 
of  the  writing  of  the  letter  to  Penfield  of  the 
17th  of  January,  1876.  The  new  firm  con- 
tinued to  do  business  under  the  name  of  Hall, 
Patterson  &  Co.,  until  after  this  suit  was  com- 
menced. Melson  acted  as  the  agent  of  the 
new  firm  as  he  had  acted  for  the  old  one.  Be- 
tween the  1st  of  April,  1876,  and  the  happen- 
ing of  the  loss  out  of  which  this  controversy 
has  arisen,  as  such  agent  he  drew  thirty-one 
drafts  on  his  principals,  amounting  in  the  ag- 
gregate to  $50,000.  They  were  all  at  sight, 
were  cashed  by  the  bank,  and  were  duly  ac- 
cepted and  paid  by  Hall,  Patterson  A  Co. 
There  was  no  communication  personally  or  by 
letter  between  any  officer  of  the  bank,  and  any 
member  of  the  firm,  fh>m  the  date  of  the 
cashier's  letter  of  the  17th  of  January,  1876, 
until  after  the  loss  before  mentioned.  In  the 
meantime,  the  bank  was  wholly  ignorant  of 
the  change  which  had  been  made  in  the  firm, 
and  the  drafts  were  cashed  without  such 
knowledge. 

On  the  7th  of  December,  1876,  Melson  drew 
drafts  as  follows : 

"12,505.  Quincy,  III.  Dec.  7, 1876. 

"Pay  to  the  order  of  U.  S.  Penfield,  Cas^ 
twenty-five  hundred  and  five  dollars  on  account 
Jos.  Hunnele  5  Tds  stock. 

"W.  G.  Melson. 

"  To  Hall,  Patterson  A  Co.,  Stock-yards, 
Chicago,  111:' 

"12,004.00.  Quincy,  III.,  Dec.  7, 1876. 

"  Pay  to  the  order  of  U.  S.  Penfield,  Cas., 
two  thousand  and  four  dollars  on  account  S. 
C.  Fooley  4  I'ds  hogs  and  cattle. 

"  W.  G.  Melson. 

"  To  Hall,  Patterson  &  Co.,  Stock-yards, 
Chicago,  HI." 

Both  these  drafts  were  cashed  by  the  bank 
on  the  day  of  their  date  and  the  proceeds  were 
paid  to  Melson.  They  were  taken  in  the 
usual  coarse  of  business  and  in  entire  good 
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faith.  The  cashier  testified  that  by  *'  ship'g 
bill,"  in  his  letter  of  the  17th  of  January,  1876, 
he  meant  bill  of  lading,  but  that  no  bill  of 
lading  was  taken  by  the  bank  after  the  date 
of  that  letter,  and  that  all  Melson's  drafts — 
being  thirty-one  after  the  1st  of  April,  and  ten 
or  twelve  between  January  17  and  April  1  o'f 
that  year — ^were  paid  by  Hall,  Patterson  & 
Co.  without  bills  of  lading  being  attached,  and 
without  inquiry  of  the  bank  or  its  cashier  con- 
cerning such  securities.  When  the  two  drafts 
last  mentioned  were  cashed  the  cashier  had 
no  knowledge  whether  they  were  drawn  against 
stock  or  not.  It  was  a  rule  of  the  bank,  un- 
derstood by  all  the  stock  agents  doing  busi- 
ness there,  that  no  draft  should  be  drawn  un- 
less the  stock  was  in  transit.  Agents,  when 
drawing,  were,  therefore,  not  usually  ques- 
tioned upon  the  subject.  Their  compliance 
with  the  rule  was  assumed  by  the  bank.  The 
two  drafts  last  mentioned  were  endorsed  and 
transmitted  by  the  cashier  to  his  correspon- 
dent in  Chicago  for  collection.  They  were 
accepted  and  paid  by  Hall,  Patterson  &  Co., 
and  the  plaintifiT  in  error  received  the  money 
No  stock  was  forwarded  by  Melson.  The 
transaction  was  a  fraud  on  his  part.  Upon 
receiving  the  proceeds  of  the  drafts  he  fled  the 
country.  He  was  diligently  sought  for  but 
could  not  be  found.  The  defendants  in  error 
brought  this  suit  to  recover  the  amount  they 
had  paid.  A  verdict  and  Judgment  were 
rendered  in  their  favor  in  the  court  below, 
and  the  plaintiff  in  error  has  brought  the  case 
here  for  review. 

The  bill  of  exceptions  eontains  all  the  evi- 
dence given  upon  the  trial.  It  discloses 
nothing  which  affords  the  slightest  ground  for 
any  imputation  against  the  bank  or  its  officers 
with  respect  to  their  good  faith  and  fair 
dealing  in  the  transaction  out  of  which  this 
controversy  has  arisen.  The  defendants  in 
error  claimed  nothing  in  that  respect  in  the 
court  below  and  they  have  made  no  such  claim 
here. 

The  counsel  for  the  bank  has  assigned 
twenty-seven  errors.  Some  of  them  are  repe- 
titions of  the  same  objections  in  different 
forms.  None  of  them  are  frivolous,  and  many 
of  them,  if  the  exigencies  of  the  case  required 
it,  would  be  entitled  to  grave  consideration  by 
this  court. 

The  two  letters  between  the  parties,  of  the 
15th  and  17th  of  January,  1875,  are  the  heart 
of  the  controversy.  The  stress  of  the  case  ia 
upon  their  construction  and  effect.  Passing 
by  the  other  points  raised  in  the  record,  we 
shall  first  give  our  attention  to  this  subject, 
and  our  remarks  will  be  confined  to  that  and 
one  other  of  the  errors  assigned. 


By  this  letter  Hall,  Patterson  &  Co.  advised 
the  bank  :  (1)  that  thereafter  they  would  pay 
drafts  only  on  actual  consignments  of  stock ; 
(2)  that  they  would  not  pay  money  a  week  in 
advance  of  shipments ;  (3)  that  the  stock  must 
be  in  transit,  so  as  to  meet  the  draft  the  same 
day  or  the  day  after  it  was  presented  to  them ; 
(4)  that  this  letter  was  to  cancel  all  previous 
letters  of  credit  as  to  W.  G.  Melson ;  (5)  they 
asked  an  acknowledgment  of  the  receipt  of  the 
letter. 

These  terms  were  clear  and  explicit.    What ' 
was  the  reply  of  the  bank  ? 

The  cashier  answered :  (1)  that  the  letter  of 
the  other  party  was  received  ;  (2)  that  its  con- 
tents were  noted ;  (S)  that  the  bank  had  never 
knowingly  advanced  money  to  Melson  on  stock 
to  come  in ;  *(4)  that  the  cashier  had  always 
taken  Melson' s  word  ;  (5)  that  thereafter  the 
bank  would  require  a  "  ship*g  bill,"  meaning 
a  bill  of  lading.  This  letter  Hall,  Patterson 
&  Co.  never  answered. 

What  was  its  effect  as  to  them  ?  It  cer- 
tainly did  not  accept  their  proposition,  nor 
accede  to  their  terms,  that  'Hhe  stock  must  be 
in  transit  to  meet  the  draft  on  the  same  day 
or  the  day  after  presented."  They  made  this 
expressly  the  condition  of  their  accepting. 
The  letter  made  no  allusion  to  the  require- 
ment, and  was  wholly  silent  on  the  subject. 
Upon  this  point  the  parties  were  as  wide  asun- 
der as  if  the  letters  had  not  been  written. 

For  whose  benefit  was  the  shipping  bill 
mentioned  by  its  cashier  to  be  taken?  iriitia 
facie  the  point  is  left  in  uncertainty.  Here, 
again,  the  cashier  is  silent.  But  the  interpre- 
tation is  reasonable  that  Hall,  Patterson  & 
Co.,  having  in  advance  refused  to  accept,  ex- 
cept upon  the  condition  mentioned,  the  bank 
notified  them  in  reply  that  it  would  thereafter 
take  a  bill  of  lading,  not  for  their  protection, 
but  for  its  own.  This  view  is  strengthened 
by  the  conduct  of  the  defendants  in  error,  and 
the  practical  construction  which  they  seem  to 
have  thus  given  to  the  clause.  They  did  not 
say  in  reply  that  they  understood  the  shipping 
bill  was  to  be  for  their  benefit,  and  that  they 
should  expect  it  to  accompany  the  draft.  No 
such  bill  was  ever  required  by  them  or  sent 
by  the  bank.  They  went  on  accepting  and 
paying  in  silence  exactly  as  before.  The 
large  number  of  drafts  so  accepted  and  paid 
by  them  has  been  already  stated.  If  they  re- 
lied on  the  shipping  hills  their  conduct  is  in- 
explicable. If  the  understanding  of  the  cash- 
ier had  been  different  from  what  we  have  sug- 
gested, it  is  hardly  to  be  supposed  he  would, 
from  the  date  of  his  letter,  have  constantly 
disregarded  his  promise.  Such  conduct  would 
have  been  worse  than  negligence.    It  would 


Digitized  by 


Google 


612 


WASHINGTON  LAW  RBPOETEH. 


Vol.  vm 


have  been  a  gross  breach  of  good  faith  to  the 
other  party.  If,  on  the  other  hand,  he  meant 
by  the  clause  that  the  bill  of  lading,  if  taken, 
was  to  be  solely  for  the  security  of  the  bank, 
then  it  was  for  the  bank  to  determine  whether 
it  should  be  required  or  not.  If  the  cashier 
had  confidence  in  Mel  son  and  chose  to  exer- 
cise it,  he  exposed  the  bank  to  the  hazard  of 
the  consequences,  but  there  was  certainly  no 
responsibility  to  Hall,  Patterson  &  Co. 

It  is  a  remarkable  feature  of  the  case  that, 
when  the  loss  occurred,  the  defendants  in 
error  attached  no  importance  to  their  own 
letter,  but  fell  back  upon  the  letter  of  the 
cashier  which  they  had  not  answered,  and 
which  they  had  not  before  in  any  manner  rec- 
ognized as  concerning  them,  much  less  as 
constituting  a  contract  by  the  bank  for  their 
protection  and  benefit.  To  give  it  that  effect 
early  and  explicit  notice  to  the  bank  was  ne- 
cessary. The  afterthought  of  Hall,  Patterson 
&  Co.,  when  the  loss  occurred,  came  too  late, 
and  cannot  avail  them.  Adams  v.  Jones,  12 
Pet.,  213;  McCollum  v.  Cushing,  32  Ark., 
643  ;  White  v.  Corlies,  4  Court  App.,  N.  Y., 
468 ;  Story  Cont.,  sec.  1130. 

The  minds  of  the  parties,  as  shown  by  these 
letters,  moved  on  parallel — not  on  concentric 
lines.  There  was  not  the  meeting  of  minds 
and  the  mutuality  of  assent  to  the  same  thing, 
which  are  necessary  to  create  a  contract.  It 
is  not  pretended  that  the  bank  ever  agreed  to 
the  proposition — if  it  may  be  considered  such, 
and  not  the  mere  announcement  of  a  purpose 
— contained  in  the  letter  of  Hall,  Patterson 
A  Co.,  and  there  is  no  evidence  that  the 
proposition  of  the  bank — if  the  letter  of  the 
cashier  can  be  regarded  in  that  light — was 
ever  accepted  and  acted  upon  by  the  parties 
to  whom  it  was  addressed.  We  are  satisfied, 
however,  that  no  proposition  or  promise  was 
intended  to  be  made  by  the  bank,  and  that 
this  was  the  understanding  of  the  defendants 
in  error.  Their  letter  revoked  the  letter  of 
credit  they  had  before  given  to  Melson.  The 
bank  announced,  in  reply,  the  manner  in 
which  it  should  thereafter  do  business  with 
him.  Thereafter,  each  occupied  a  position 
independent  of  the  other.  If  the  bank  dis- 
counted drafts  for  Melson,  the  defendants  in 
error,  like  any  other  drawees,  had  the  option 
to  accept  or  not,  and  in  the  latter  event  the 
bank  could  have  had  no  redress  against  them, 
whether  it  had  or  had  not  taken  a  bill  of  lad- 
ing. The  destruction  of  the  stock,  after  the 
bank  took  such  a  bill,  would  not  have  changed 
the  relations  of  the  parties.  In  our  view  it 
was  a  thing  with  which  the  defendants  in  error 
had  nothing  to  do. 
If  it  be  said  they  were  obliged  to  accept  if 


the  bank  took  a  shipping  bill,  it  may  be  asked 
in  reply  where  is  the  evidence  of  such  an 
understanding  on  their  part  ?  There  is  noth- 
ing in  the  record  that  gives  the  slightest  sup- 
port to  such  an  assumption.  If  they  were 
not  bound,  where  is  the  consideration  for  the 
alleged  premise  of  the  bank?  The  true  view 
of  the  subject  is  that  neither  was  in  anywise 
bound  or  liable  to  the  other. 

The  defendants  in  error  notified  the  bank 
that  thereafter  they  would  accept  only  on  the 
condition  specified.  The  cashier  answered 
that  the  bank  would  protect  itself.  This  is 
the  sole  effect  of  the  letters.  Thereupon  the 
correspondence  of  the  parties  ceased,  because 
there  was  nothing  left  for  either  to  add. 

Where  there  is  a  misunderstanding  as  to 
the  terms  of  a  contract,  neither  party  is  liable 
in  law  or  equity.  Baldwin  vs.  Middlebnrger, 
2  Hall,  176  Coles  v.  Brown,  10  Paige,  526; 
Utley  V.  Donaldson,  94  U.  S.,  48. 

Where  a  contract  is  an  unit,  and  left  uncer- 
tain in  one  particular,  the  whole  will  be  re- 
garded as  only  inchoate,  because  the  parties 
have  not  been  ad  idem,  and,  therefore,  neither 
is  bound,  Appleby  v.  Johnson,  9  Law  Rep. 
C.  P.,  168.  (1874,  6.) 

A  proposal  to  accept  or  acceptance  upon 
terms  varying  from  those  offered  is  a  rejection 
of  the  offer.  Baker  v.  Johnson  Counry,  37 
Iowa,  189.  See,  also,  Jennings  v.  Mt.  Hope 
Iron  Co.,  53  Me.,  20 ;  The  Chicago  and  Great 
E.  R.  R.  Co.  V.  Dane  et  al.,  48  N.  Y.,  240 ; 
and  Suydam,  Reed  &  Co.  v.  Clark  et  al.,  2 
Sanf,  S.  C.  R.,  133. 

The  learned  judge  wh6  tried  the  case  below 
instructed  the  jury  that  the  letters  constituted 
a  binding  contract,  and  that  if  the  bank  cashed 
any  bills  not  based  on  actual  consignments  to 
the  plaintiffs,  and  the  plaintiffs  sustained  any 
injury  by  such  failure,  the  bank  was  respon- 
sible. 

This  instruction  was  erroneous. 

In  making  a  contract  parties  are  as  impor- 
tant an  element  as  the  terms  with  reference  to 
the  subject-matter.  Mutual  assent  as  to  both 
is  alike  necessary.  If,  in  fact,  there  was 
here,  as  claimed,  a  contract  with  reference  to 
the  latter,  it  was  made  on  the  17th  of  January, 
1876,  with  Hall  and  the  two  Pattersons,  then 
constituting  the  firm  known  as  Hall,  Patter- 
son &  Co.  The  change  of  the  firm  on  the  1st 
of  April  following,  by  taking  in  Frazee  and 
Greer  as  new  members,  witliout  the  knowledge 
or  consent  of  the  bank,  put  an  end  to  the  con- 
tract OS  to  the  latter.  The  proof  is  conclusive 
that  the  bank  had  no  knowledge  of  the  change 
until  after  commencement  of  this  suit.  The 
alleged  cause  of  action  arose  more  than  eight 
months  after  the  new  partnership  was  formed, 
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and  nearly  a  year  after  the  date  of  the  letters 
by  which  the  contract  is  claimed  to  have  been 
made.  There  was  no  privity  between  the 
bank  and  the  new  firm.  There  was  no  binding 
acqaiescence  by  the  bank.  There  could  be 
none  without  knowledge,  and  it  is  not  claimed 
or  pretended  that  such  knowledge  existed.  A 
new  party  could  no  more  be  imported  into  the 
contract  and  imposed  upon  the  bank  without 
its  consent,  than  a  change  could  be  made  in 
like  manner  in  the  other  pre-existing  stipula- 
tions. The  bank  might  have  been  willing  to 
contract  with  the  firm  as  it  was  originally,  but 
not  as  it  was  subsequently.  At  any  rate  it 
had  the  right  to  know  and  to  decide  for  itself. 
Witliout  its  assent  a  thing  was  wanting  which 
was  indispensable  to  the  continuity  of  the  con 
tract. — ^Barnes  v.  Barron,  61  N.  Y.,  89  ;  Grant 
V.  Naylor,  4  Cr.,  224;  Blaker  v.  Hyde,  3 
McLean,  279 ;  Taylor  v.  Wetmore,  10  Ohio, 
490 ;  Taylor  v.  McClung,  2  Houston,  (Del.,) 
24;  Huntv.  Smith,  17  Wend.,  179;  Cremerv. 
Higginson,  1  Mason,  823 ;  Russel  v.  Perkins, 
Id.,  868. 

The  court  refused  an  instruction  asked  for 
in  accordance  with  this  view  of  the  subject 
This,  also,  was  an  error. 

The  judgment  is  reversed,  and  the  cause 
will  be  remanded  to  the  court  below  with  di- 
rections to  proceed  in  conformity  to  this 
opinion. 


Syllabi  of  Cases  and  Compilation  of  Aithorities 
Cited. 

Banks ;  Responsibility  of  to  depositors ;  Fravd^ 
tUent  representations;  Agency  ofhaiik  officers; 
Ultra  vires,  when  no  defense  in  suit  against 
corporation. 

Assumpsit,  byjAlfred  P.  Steckel  et  al.,  part* 
ners,  trading  as  the  Columbia  Slate  Company 
against  the  First  National  Bank  of  Allentown, 
to  recover  $8251.68,  a  balance  of  money  de- 
posited with  said  bank. 

The  material  facts,  as  they  appeared  upon 
the  trial,  before  Watson,  P.  J.,  were  stated  in 
the  opinion  of  the  supreme  court  as  follows : 

**  The  plaintiffs  kept  an  account  with  the 
corporation  defendant,  and  were  in  the  habit 
of  making  deposits  and  drawing  checks  in  the 
usual  manner.  William  H.  Blumer  was  the 
president  of  the  bank ;  his  son,  Jacob  Blumer, 
was  the  cashier.  Three  of  the  directors,  in- 
cluding the  said  William  H.  Blumer,  com- 
posed the  banking  house  of  Wm.  H.  Blumer 
&  Co.,  which  carried  on  business  but  a  few 
hundred  feet  distant  from  the  First  National 
Bank  of  Allentown.  The  plaintiffs  having 
money  on  deposit  with  the  bank,  and  being 
desirous  of  obtaining  interest-bearing  certifi- 


cates therefor,  called  at  the  bank  for  that  pur- 
pose. Dr.  A.  P.  Steckel,  one  of  the  plaintiffs, 
testifies  as  to  what  occurred,  substantially  as 
follows :  •  I  went  to  the  bank  every  week  or 
two  to  make  my  deposits;  some  time  in 
August,  when  I  made  deposit,  I  asked  the  tel- 
ler, George  Straub,  does  the  First  National 
Bank  take  any  money  on  certificates?  He  said, 
yes,  sir,  do  you  want  to  leave  us  some.  I  said, 
no,  not  to-day.  I  asked  him  whether  the  First 
National  Bank  issues  certificates  of  deposit, 
and  as  a  matter  of  course  pay  interest,  and  he 
said  yes ;  then  I  came  there  again  in  Septem- 
ber, 1876,  and  made  my  ordinary  deposit  in 
the  bank,  and  after  we  were  through  I  said  to 
the  teller  that  I  would  take  the  First  National 
Bank  certificates  for  $700.  I  filled  out  a 
check,  and  he  handed  me  a  certificate ;  I  looked 
at  the  certificate  for  $700 ;  it  was  to  be  made 
on  demand,  and  asked  him,  is  this  the  First 
National  Bank  certificate  ?  the  answer,  was, 
yes,  sir,  it  is ;  I  then  said,  this  reads  Blumer 
&  Co. ;  I  want  this  distinctly  understood,  I 
want  nothing  but  the  First  National  Bank 
certificates ;  he  answered  me  that  this  was  one 
and  the  same  thing ;  that  it  should  pass  to  the 
credit  of  the  company,  the  same  as  it  was  be- 
fore. With  this  assurance  I  took  that  certifi- 
cate. This  was  in  the  presence  of  the  cashier 
of  the  bank,  Jacob  A.  Blumer.'  Two  other 
certificates,  aggregating,  with  the  one  above 
mentioned,  the  sum  of  $8000,  were  obtained 
under  circumstances  not  essentially  different. 
There  was  evidence  that  the  president  of  the 
bank  recognized  them  as  binding  upon  the 
bank,  and  offered  to  reinstate  the  plaintiffis  as 
they  were  before,  when  the  bank  examiner 
was  through  his  examination.  That  examina- 
tion* however,  resulted  in  the  closing  of  the 
bank."     ♦    *    * 

The  court  charged  the  jury,  inter  alia,  as 
follows:  "This  case  has  been  tried  and  re- 
garded very  much  as  involving  the  ordinary 
relation  of  debtor  and  creditor.  I  have  been 
so  disposed  to  look  upon  it  myself,  and  it  is 
only  upon  reflection  during  the  argument  of 
the  case  that  I  have  seen  cause  to  change  my 
opinion  in  this  respect.  I  do  not  think  the 
relation  existing  between  the  bank  and  its  de- 
positors is  the  same  as  that  obtaining  between 
a  debtor  and  creditor  in  ordinary  cases.  *  *  * 
The  bank  is  liable  for  its  safe  keeping  and  for 
its  return  upon  demand,  and  it  is  not  until 
demand  is  made  upon  it  for  payment,  and  a 
refusal  to  pay,  that  any  suit  can  be  maintained 
against  it  for  the  deposit  in  this  case.  It  is 
nDt  until  that  time  I  think  that  the  usual  re- 
lations between  debtor  and  creditor  arises  be- 
tween them,  and  any  disposition  which  the 
bank  may  make  of  the  deposit  by  the  direc* 
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tion  of  the  depositor,  is  Just  as  efficient  a  dis- 
charge to  the  bank  as  an  actual  payment  to 
him  in  cash.  It  makes  no  difference  to  the 
bank  to  whom  that  deposit  is  paid,  so  that  the 
deposit  is  paid  according  to  the  direction  of  a 
depositor,  and  when  he  gives  to  the  bank  a 
direction  to  pay  to  somebody  else  or  pays  to 
the  credit  of  somebody  else,  and  the  bank 
thus  pays  the  credits  according  to  the  direc- 
tion, it  is  no  longer  liable  to  the  original  de- 
positor. *  ♦  *  It  appears  also  by  the  I 
testimony  that  three  other  checks  were  drawn ! 
by  the  plaintiffs  against  their  account,  for  the 
sums  of  |700,  $300,  and  $2000,  respectively, 
and  that  they  received  from  the  teller  in  ex- 
change for  these  checks  three  certificates  of 
deposit,  signed  by  Wm.  H  Blumer  &  Co.,  and 
acknowledging  that  the  plaintifDs  had  de- 
posited with  them  these  respective  sums,  pay- 
able with  interest,  upon  the  return  of  these 
certificates.  These  are  dated  Sept.  23,  1876  ; 
Dec.  1,  1876;  and  Feb.  2,  1877.  You  have 
heard  the  circumstances  under  which  these 
checks  were  drawn,  and  these  certificates  of 
deposit  received.  Prima  facie,  this  would  be 
a  payment  by  the  bank  to  the  plaintiffs  or 
their  order  of  the  amounts  represented  by  the 
several  checks  and  certificates." 

The  court  further  instructed  the  jury  that 
the  bank  was  not  liable  for  the  fraudulent 
representations  of  Straub ;  and  in  answer  to 
the  remark  of  counsel  that  there  was  evidence 
of  fraud  which  should  be  submitted  to  the 
jury,  replied  :  •*  I  hardly  think  so.  If  there 
was  evidence  sufficient  to  justify  the  jury  in 
finding  fraud,  then  it  should  be  submitted ; 
but  if  there  is  not  enough  to  justify  the  jury 
in  finding  that  way,  I  would  be  bound  to  set 
aside  the  verdict,  and  grant  a  new  trial.  If 
I  find  there  was  no  fraud,  then  it  is  not 
proper  to  submit  to  the  jury." 

Under  instructions,  the  jury  found  a  verdict 
in  favor  of  plaintiffs  for  $251.  Judgment 
thereon.  The  plaintiffs  thereupon  took  this 
writ,  assigning  for  error  the  refusal  to  submit 
the  question  of  fraud  to  the  jury,  as  appears 
by  the  answers  to  the  points  and  the  charge 
ut  supra. 

It  was  contended  for  the  plaintiffs  in  error 
that  the  question  of  fraud  was  for  the  jury, 
however  slight  the  evidence.  Frazer  v.  Hill, 
2Phila.;  Hill  v.  Gray,  1  Starkie,  362;-Pil. 
more  v.  Hood,  5  Bingham,  N.  C,  97. 

The  bank  received  the  benefit  of  the  money 
by  assuming  by  $3000  the  overdrafts  of 
Blumer  &  Co.,  and  is  therefore  responsible, 
even  though  the  officers  had  no  authority  to 
make  false  representations.  Morse  on  Banks 
and  Banking,  pp.  12,  13,  91-93,  105. 

It  was  contended  for  the  defendant  in  error 


that  as  the  bank  held  the  plaintiff's  money  on 
deposit,  it  held  it  subject  to  the  order  of  the 
depositor ;  when  that  order  was  drawn,  pre- 
sented, and  passed  into  the  account,  it  was 
prima  facie' 9LU  appropriation  of  the  fund,  and 
an  extinguishment  of  the  depositary's  liability. 

Before  one  who  alleges  the  commission  of 
fraud  can  disaffirm  the  contract  he  must  re- 
turn or  offer  to  return  whatever  he  has  received 
under  the  contract.  He  must  place  the  other 
party  as  nearly  as  possible  in  statu  quo ;  to  do 
this  it  is  incumbent  on  him  to  restore  money, 
property,  or  securities,  unless  they  are  abso- 
lutely worthless ;  and  the  burden  to  show  this 
is  on  the  party  who  failed  to  restore  them. 
Cooley  on  Torts,  504,  5 ;  Babcock  v.  Case,  11 
Sm.,  427 ;  Bigelow  on  Fraud,  410 ;  Rowley  v. 
Bigelow,  12  Pick.,  307;  Beetem  v.  Burkholder, 
19  Sm.,  249  ;  Morrow  v.  Rees,  lb.,  368 ;  Pear- 
soil  V.  Chapin,  8  Wr.,  9 ;  Bell  v.  Hartman,  9 
Phila.,  1. 

The  plaintiffs  knew  that  the  teller  in  giving 
the  certificates  was  acting  ultra  vires,  and 
could  not  bind  the  bank.  Lloyd  v.  West 
Branch  Bank,  3  H.,  174. 

The  plaintiffs  could  and  did  read  the  certifi- 
cates, and  should  not  have  been  misled. 
Bigelow  on  Fraud,  73 ;  Grace  v.  Adams,  100 
Mass.,  507 ;  Rice  v.  Dwight  Manufacturing 
Co..  2  Cush.,  80 ;  Rockafellow  v.  Baker,  5  Wr., 
321. 

The  Court.  The  principal  cause  of  com- 
plaint in  this  case  is  that  the  learned  judge  of 
the  court  below  withdrew  from  the  jury  the 
consideration  of  the  question  of  fraud,  upon 
the  ground  that  there  was  not  sufficient  evi- 
dence to  submit  it.  (The  court  here  recited 
the  facts  ut  supra,)  We  must  assume  the 
jury  would  have  found  the  facts  as  testified  to 
by  the  plaintiff,  Steckel.  The  facts  established, 
we  have  a  case  of  palpable  fraud.  It  is  not  an 
answer  to  say  the  plaintiffs  ought  not  to  have 
been  deceived,  and  with  ordinary  care  would 
not  have  been.  The  fact  that  the  Blamers 
were  respectively  president  and  cashier  of  the 
National  Bank,  as  well  as  leading  members  of 
the  banking-house  of  Blumer  &  Co.,  was  cal- 
culated to  mislead  and  deceive,  and  when 
told  in  positive  terms  that  the  certificates, 
although  signed  by  Blumer  &  Co.,  were  the 
certificates  of  the  bank,  the  plaintiffs  may 
readily  have  believed  it  was  all  right. 

It  was  urged,  however,  that,  even  if  there 
was  a  fraud,  it  does  not  affect  the  bank ;  that 
an  agent  can  only  act  within  the  scope  of  his 
authority ;  and  that  a  bank  is  not  bound  by 
the  fraudulent  representations  of  one  or  more 
of  its  officers.  There  is  no  doubt  as  to  the 
general  rule  that  an  agent  can  only  bind  his 
principal  so  long  as  he  acts  within  the  scope 
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of  his  authority ;  but  we  do  not  think  the 
principle  applies  in  this  case.  A  bank  is  re- 
sponsible for  the  safe  keeping  of  the  money  of 
a  depositor,  and  it  cannot  set  up  fraud  of  its 
own  officers  as  an  answer  to  a  den^and  for  re- 
payment. Public  policy  forbids  it.  The 
plaintiffs,  after  ascertaining  the  fraudulent 
character  of  the  transaction,  tendered  the 
certificates  to  the  bank  and  demanded  the 
payment  of  their  original  deposit.  In  other 
words,  they  rescinded  the  contract  on  the 
ground  of  fraud.  If  their  allegations  are  true, 
they  had  a  right  to  do  so,  and  proceed  upon 
the  original  cause  of  action. 

The  question  of  fraud  should  have  been  sub- 
mitted to  the  jury.  What  has  been  said  suf- 
ficiently covers  the  points  involved. 

Judgment  reversed  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Paxson,  J.  Mercur,  J.,  absent. 
[Steckel  et  al.  v.  The.First  National  Bank  of 
AUentown.    Supreme  Ct.  Pqdu.] 


NOm  OP  RBCBWT  DB€n»I01f S . 

(Corporations ;  Negligence. — A  general  ap- 
pearance by  a  corporation  defendant  ought  to 
be  regarded  as  an  admission  of  its  corporate 
existence.  After  such  general  appearance  it 
ought  not  to  be  heard  to  insist  that  plaintiff 
must  affirmatively  prove  that  it  is  what  it  has 
put  itself  on  record  as  being.  At  least  evi- 
dence of  user  or  corporate  acts  by  defendant 
is  all  that  is  necessary  for  plaintiff  to  show  to 
establish  the  corporate  entity  of  such  defend- 
ant. A  corporation  plaintiff  is,  at  common 
law,  under  the  general  issue,  obliged  to  prove 
its  corporate  existence  as  a  part  of  its  case ; 
but,  under  our  statute,  a  domestic  corpora- 
tion is  only  obliged  to  show  its  corporate 
existence  where  the  defendant  pleads  speci 
ally  "nttZ  tiel  corporation."  With  respect  to 
a  foreign  corporation  the  rule  in  this  State  is 
as  at  common  law. 

Where  defendant,  a  railway  corporation, 
allows  the  use  of  its  derricks,  rope,  dbc., 
partly  for  its  own  convenience,  to  enable 
consignees  of  a  cargo  to  unload  boats  into 
defendant's  cars,  it  is  in  duty  bound  to  see 
to  it  that  such  instruments  for  unloading  are 
fit  and  proper  to  be  used  for  the  purpose,  and 
they  are  liable  for  the  damages  occasioned 
by  their  failure  so  to  do.  [Derrenbacher  v. 
The  Lehigh  Valley  R.  R.  Co.  N.  Y.  S.  C,  G. 
T.,  First  Dept.    Decided  July  30.  1880.] 

Service  by  publication. — This  court  has  jur- 
isdiction to  make  an  order  for  service  of 
summons  by  publication  against  a  non-resi- 
dent defendant,  although  the  action  be  one 
to  recover  damages  for  personal  injuries  to 


plaintiff  in  New  York  city,  in  which  an  at- 
tachment cannot  issue,  and  therefore  an  ac- 
tion in  which  judgment  could  not  be  entered 
by  default  under  section  1217  of  the  Code; 
and  such  order  cannot  be  set  aside  as  irregu- 
lar, at  least  before  the  time  to  answer  has  ex- 
pired. Non  constat  but  that  defendant  may 
appear  ex  debite  justitiae^  and  cure  all  juris- 
dictional defects.  The  plaintiff's  proceedihgs 
should  not  be  arrested  until  he  attempts  to 
enter  judgment ;  then  the  question  of  his 
right  to  do  so  could  properly  be  raised,  or,  if 
he  entered  judgment,  a  motion  to  set  it  aside 
would  bring  before  the  court  the  questioh 
whether  jurisdiction  of  the  person  of  the  de- 
fendant had  been  properly  acquired.  [Clarke, 
V.  Boreel.  N.  Y.  S.  C,  G.  T.,  First  Dep't. 
Decided  July  30,  1880.] 

Bar :  Common  carriers, — ^The  rule  that  an 
entire  claim  cannot  be  divided  and  made  the 
subject  of  several  actions,  and  that  a  judg- 
ment  for  one  part  is  a  bar  to  an  action  for  the 
remainder,  is  for  the  protection  of  the  debtor, 
and  may  be  waived  by  him.  It  cannot  be  per- 
verted into  an  instrument  of  fraud  or  injustice. 

Plaintiff  was  a  passenger  on  defendant's 
train,  and  had  with  him,  besides  his  baggage, 
certain  merchandise  packed  in  boxes,  for  which 
he  was  obliged  to  pay  an  extra  amount  as 
freight.  Both  the  baggage  and  merchandise 
were  destroyed  by  fire  in  transit.  In  an  ac- 
tion for  the  value  of  the  baggage,  the  bill  of 
particulars  included  the  merchandise ;  but  on 
defendant's  objection,  the  court  excluded  evi- 
dence relating  to  the  merchandise,  and  plain- 
tiff withdrew  all  claim  therefor.  In  a  subse- 
quent action  brought  to  recover  the  value  of 
the  merchandise.  Held,  that  the  former  action 
was  no  bar.  [Millard,  Jr.,  v.  The  Missouri, 
Kansas  &  Texas  R.  R.  Co.  N.  Y.  Sup.  Ct. 
Gen.  T.,  Second  Dept.    Decided  Feb.,  1880.[ 

Practice :  Judgments;  Amendments. — ^Where 
an  answer  containing  several  defenses  is  de- 
murred to,  and  demurrer  sustained  with  leave 
to  amend  the  several  defenses,  defendant  may 
answer,  setting  up  correctly  one  of  his  previ- 
ous defences,  and « may  serve  as  such  answer 
a  pleading  which  has  been  served  before,  and 
which  was  then  properly  rejected  and  returned 
to  him. 

Where  a  pleading  is  thus  served  in  due 
time  and  form,  the  other  party  may  not  reject 
and  return  it,  and  enter  judgment  as  upon 
default  in  pleading,  but  must  apply  to  the 
court  or  a  judge  for  his  remedy,  however  bad 
the  pleading  may  be  in  fact. 

To  enter  judgment  as  upon  default,  when 
there  is  an  issue  joined  in  the  action,  is  not 
an  irregularity  within  Rule  37  of  the  Supreme 
Court,  but  an  error,  and  is  to  be  corrected  as 
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such.     [Decker  v.    Kitchen.    N.  Y.  S.   C, 
G.  T.,  Fourth  Dep't.    Decided  June,  1880.] 

Appeal :  Reference. — Findings  of  fact  in  a 
referee's  report  cannot  be  reviewed  without  a 
case  duly  settled,  &c.,  and  when  the  conclu- 
sions of  law  are  fairly  sustained  by  such  find- 
ings, the  judgment  must  be  affirmed.  [Brown 
V.  Grupp.  N.  Y.  S.  C  G.  T.,  Fourth  Dep't. 
Decided  June,  1880.] 

Appeal. — An  order  of  General  Term,  revers- 
ing a  judgment  entered  on  the  verdict  of  a 
jury  and  an  order  denying  motion  for  a  new 
trial  on  the  minutes  and  granting  a  new  trial, 
is  not  appealable  to  the  Court  of  Appeals. 

iWhitson  V.  David.    N.  Y.  Court  of  Appeals, 
une  18,  1880.] 

Executor ;  liability  of. — ^A  mere  naked  fail 
ure  by  an  executor  to  pay  over  a  legacy  with 
out  asserting  any  title  to  it  himself,  is  not  a 

,  conversion,  and  an  action  will  not  lie  against 
him  in   his  individual  capacity.     [Hurlburt 

'  V.  Durant.  N.  Y.  S.  C,  G.  T.,  First  Dep't. 
Decided  July  1,  1880.] 

Assessment. — When  a  party  purchases  land 
fh)m  seven  to  ten  years  after  the  lien  of  an 
assessment  sale  attached,  he  will  not  be  al- 
lowed to  attack  the  validity  of  such  assess- 
ment or  sale,  without  showing  to  the  court 
that  he  was  not  in  any  way  indemnified  by 
his  vendors  against  such  liens.  [In  re  Peti- 
tion of  Joshua  C.  Saunders,  N.  Y.  S.  C,  G. 
T.,  July  1,  1880.] 

Lease;  Oral  agreement  with  deceased  own- 
ers.— ^An  agresment  by  which  the  owner  of 
land,  who  has  verbally  transferred  it  to  his 
daughter,  and  put  her  in  possession,  takes 
an  oral  lease  back  to  himself,  creates  no 
valid  claim  against  his  estate  for  rent  re- 
ceived on  a  formal  lease  of  the  premises  by 
him  to  a  third  person. 

So  far  as  installments  of  such  rent  are  paid 
over  by  him  they  operate  as  gifts,  but  the 
agreement  is  nudum  pactum^  and,  it  seems, 
would  not  have  been  enforceable  even  if  in 
writing.  [Snyder  v.  Guthrie.  N.  Y.  S.  C, 
G.  T.,  Fourth  Dep't.   Decided  June,  1880.] 


It  is  said  that  to  him  who  goes  to  law  nine 
things  are  requisite.  In  the  first  place,  a  good 
deal  of  money ;  2d,  a  good  deal  of  patience ; 
3d,  a  good  cause ;  4th,  a  good  attorney ;  5th, 
good  counsel;  6th,  good  evidence;  7th,  a 
good  jury,  8th,  a  good  judge,  and  9th,  good 
luck. 


Those  who  have  most  need  to  credit  seldom 
get  much. 


The  great  expansion  in  modem  law  of  the 
doctrine  of  equitable  estoppel,  and  the  present 
power  of  courts  of  common  law  to  apply  the 
principles  of  equity  has  given  great  impor- 
tance to  questions  of  notice,  actual  and  con- 
structive. The  most  interesting  question  on 
Ibis  subject,  and  the  one  which  most  atfects 
the  profession,  is  how  far  client's  rights  are 
affected  by  notice  to  their  counsel.  The 
most  import|int  recent  American  case  is 
Hoover  v.  Wise  (91  U.  S.  [1  Otto],  1),  a^g 
Hoover  v.  Greenbaum  (61  N.  Y.,  305;  62 
Barb.,  188). 

The  English  court  of  appeal  have  recently 
passed  on  this  question  in  opinions  that  lean 
as  far  as  is  justly  possible  away  from  charg- 
ing the  client  by  notice  to  counsel  or  attor- 
ney ;  that  is  to  say,  they  hold  that  notice  to 
a  legal  adviser  not  employed  in  the  business 
to  be  afiTected  by  the  notice  is  not  enough, 
even  though  the  fact  that  such  notice  had 
been  received  is  shown  to  have  been  informally 
communicated  by  them  to  their  clients. 

The  court  held  that  a  man  does  not,  by 
habitually  employing  the  same  solicitor  when 
he  requires  a  solicitor's  services,  make  that 
solicitor  his  regular  agent,  to  receive  notices 
of  incumbrances  or  otherwise,  and  so  bind  the 
principal. 

It  appears  that  notice  of  an  incumbrance 
was  given  in  writing  to  solicitors  habitually 
employed  by  the  trustees  of  a  will,  and  by 
the  solicitors  verbally  communicated  to  the 
trustees  at  a  meeting  when  different  matters 
were  under  discussion.  Held,  not  a  good 
notice.  Such  a  communication,  in  order  to 
be  a  good  notice,  must  give  an  intelligent 
apprehension  of  the  fact  of  notice.  To  make 
solicitors,  who  in  fact  had  not  authority  to 
receive  notice  of  an  incumbrance,  personally 
liable  for  the  consequences  of  the  mistake, 
they  must  be  proved  to  have  represented  that 
they  had  such  authority. 

The  court  were  unanimouslyof  this  opinion, 
although  Vice  Chancellor  Bacon  had  held  the 
contrary,  and  it  was  conceded  that  the  solici- 
tors concerned  in  the  case  had  supposed  that 
the  law  sustained  such  notice,  and  that  this 
was  the, general  impression  of  the  profession. 

The  opinions  of  the  judges  in  this  case 
(SaflVon  Walden  Building  Society  v.  Rayner, 
43  Law  Times  R.,  N.  S.,  3)  are  good  speci- 
mens of  the  present  ^ree  style  of  judicial 
reasoning  of  the  ablest  English  judges,  in 
which,  while  precedents  are  not  disregarded, 
the  considerations  of  justice  pro  and  con  arc 
weighed  not  merely  nor  chiefly  with  reference 
I  to  the  result  in  the  particular  case,  but  also 
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with  careful  regard  to  the  fairness  of  the  gen- 
eral rule. 

The  opinions  are  too  long  to  quote  here  at 
length.    In  respect  to  the  constructive  author- 
ity of  the  legal  adviser,  James,  L.  J-,  said : 
In  this  case  it  is  my  misfortune  to  differ  from 
the  conclusion  at  which  the  Vice  Chancellor 
has  arrived.    In  the    first    place,  the  Vice 
Chancellor  appears  to  have  been  of  opinion 
that  the  notice  given  on  behalf  of  the  plain- 
tiffs to  Messrs.  Stevens  and  Bawtree,  who 
were  acting  as  solicitors  for  the  executors,  and 
to  some  extent  for  the  trustees,  was  itself  suf- 
ficient notice  to  create  a  priority,  and  that  the 
trustees,  having  through  their  solicitors  re- 
ceived that  notice,  would  be  liable  to  all  the 
consequences  of  not  having  answered  that 
they  hiEtd  received  that  notice  when  an  appli- 
cation was  made  to  them.    I  am  dealing  with 
the  matter  now  as  it  stood  on  the  mere  re- 
ceipt of  the  notice  without  reference  to  what 
is  alleged  to  have  taken  place  in  conversation 
with  the  trustees.    That  appears  to  me  so 
startling  a  proposition  that  it  requires  us  to 
consider  what  is  Hie  law  with  regard  to  per- 
sons accepting  notice  on  behalf  of  others.    If 
the  solicitors  were  to  receive  notice  in  such  a 
way  as  to  effect  the  trustees  with  all  the  con- 
sequences of  that  notice,  it  would  be  imposing 
a  most  tremendous  burden  upon  trustees  to 
say  that  merely  because  the^^  have  employed 
a  solicitor  (the  trustees  having  a  trust  fund) 
in  effecting  an  investment  of  the  trust  fund 
upon   mortgage,  they  were  in  some    sense 
agents  of  the  trustees,  to  receive  any  notices 
of  subsequent  incumbrances  or  dealings  by 
the  cestuis  que  tnuU  of  that  trust  fund.    I  find 
it  utterly  impossible  to  arrive  at  such  a  con- 
clusion.   We  have  all  had  occasion  several 
times  to  express  our  opinion  of  the  prevailing 
fallacy  that  there  is  such  a  thing  as  the  office 
of  a  solicitor ;  that  id  to  say,  that  a  man  has  a 
solicitor,  not  as  a  person  whom  he  is  employ- 
ing to  do  some  particular  business  for  him, 
either  conveyancing,  scrivening  or  conducting 
an  action,  but  as  an  official  solicitor,  and  that 
because  a  solicitor  has  been  in  the  habit  of 
acting  for  him  or  been  employed  to  do  some- 
thing for  him,  that  a  solicitor  is  his  agent  to 
bind  him  by  anything  he  says,  or  by  receiving 
notices  or  information.    There  is  no  such 
thing  and  no  such  officer  known  to  the  law. 
A  man  no  more  has  a  solicitor  in  that  sense 
than  he  has  an  accountant  or  a  baker  or  a 
butcher.    There  may  be  a  person  whom  he 
employs  as  an  accountant  when  he  wants  one, 
or  a  person  who  is  his  wine  merchant  or  baker, 
and  a  Bolioitor  whom  he  employs  when  he 
wants  one,  and  then  the  solicitor  is  his  solici- 
tor while  he  employs  him,  and  in  the  matter  < 


in  which  that  solicitor  is  employed.    Beyond 
that  the  solicitorship  i$  at  an  end,  and  a  man 
is  not  a  solicitor  for  the  purpose  of  receiving 
notice  of  an  incumbrance  created  by  a  cestui 
que  trust  because  he  was  the  solicitor  employed 
to  invest  moneys,  or  even  because  afterwards 
he,  for  convenience,  received  from  the  mortga- 
gor the  interest  and  handed  it  by  direction  to 
the  different  persons  entitled  to  receive  it. 
No  doubt  there  are  cases  which  were  referred 
to  by  the  Vice  Chancellor,  in  which  the  ques- 
tion turned  on  order  and  disposition,  where  it 
was  held  that  notice  to  a  person  acting  as 
solicitor  was  sufficient  to  take  it  out  of  the 
order  and  disposition.    All  the  cases  have 
gone  upon  that  so  far  as  they  have  been  cited. 
Now,  order  and  disposition  with  consent  of 
the  true  owner — it  must  be  that — stands  upon 
a  very  different  footing.    If  a  man  has  taken 
pains  to  prevent  it  being  supposed  to  be  with- 
in the  order  and  disposition  with  his  consent, 
he  does  not  lose  his  priority  over  a  person 
who  derives  a  title  in  bankruptcy.    That  dis- 
trnction,  to  my  mind,  is  very  strong  indeed  in 
those  cases.    Whether  I  should  have  decided 
them  originally  an  they  were  decided,  I  will 
not  undertake  to  say,  but  it  seems  to  me  that 
the  distinction  as  to  what  is  sufficient  to  pre- 
vent a  thing  being  alleged  to  be  in  the  order 
and  disposition  of  another  with  the  consent  of 
the  true  owner,  stands  upon  a  very  different 
footing.    One  always  has  a  great  inclination 
to  prevent  a  man  losing  his  property,  from  the 
sort  of  fiction  that  somebody  else  has  been 
giving  credit  on  the  supposition  of  it,  which 
one  knows  is  not  the  fact  in  one  case  out  of 
one  hundred.    Therefore,  we  have  to  consider 
the  question  in  a  case  in  which,  if  the  principle 
is  right  that  notice  to  a  solicitor  is  notice  to 
the  trustees,  there  would  be  the  most  serious 
consequences  accruing  to  the  trustees.    Sup- 
pose that  there  was  nothing  but  the  notice  to 
the  solicitors,  and    the    acceptance   by  the 
solicitors,  and  then  the  trustees,  in  perfect  ig- 
norance of  the  fact  that  any  such  notice  was 
given,  being  asked  by  somebody  whether  they 
had   received  notice,  answered   hastily  that 
they  had  received  no  such  notice,  and  then 
they  were  told,  **  you  did  not  receive  notice, 
but  persons  acting  as  solicitors  for  you  in 
some  way  or  other  received  notice,  and  you 
are  answerable  for  all  the  consequences  of 
your  not  stating  the  fact  that  your  solicitors 
had  received  such  notice."    That  would  be 
a  very  serious  thing  to  impose  upon  trustees, 
and  I  am  not  prepared  to  do  it.    If  that  were 
so,  then  the  solicitors  would  be  solicitors  for 
the  trustees,  and  might  receive  notice,  and 
another  incumbrancer  might  apply,  not  to  the 
solicitors,  but  to  the  trustees,  and  the  trus- 
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tees  could  honestly  tell  him,  according  to  the 
troth,  •*  we  have  received  no  notice."  Is  the 
man  who  has  applied  to  the  trustees,  who  are 
the  persons  who  ought  to  have  received  the 
notice,  and  who  ought  to  give  the  information 
or  haye  |the  information,  is  the  man  who  has 
made  the  application  to  the  proper  person,  to 
lose  the  benefit  of  his  inquiry,  and  of  the  true 
information  he  has  received  in  answer  to  that 
inquiry,  because  somebody  has  gone  and  given 
notice  to  solicitors  practicing  in  a  particular 
town,  and  who  have  been  employed  in  some 
^  way  connected  with  the  trust  property  before? 
I  am  of  opinion  that  result  cannot  be  the  proper 
.legal  result,  and  is  not  the  law.  I  am  pre- 
pared, therefore,  to  say,  before  a  notice  of  this 
kind  of  a  charge  upon  the  property  can  be  of 
the  slightest  validity  it  must  be  given,  if  given 
to  a  solicitor,  to  a  solicitor  who  is  actually 
eitlier  expressly  or  plainly  authorized  as  agent 
to  receive  the  notice  of  that  incumbrance.  It 
must  be  made-  out  to  that  extent.  I  am  of 
opinion  in  this  case  that  the  solicitor  was  not 
so  authorized. — N.  F.  Daily  Register. 


Tli«  I««w  #r  DlTorM  in  Dlfr«r«Mf  OoiiiilH«ii. 

Australians. — Divorces  have  never  been 
sanctioned  in  Australia. 

Jews — In  olden  times  the  Jews  had  a  dis- 
cretionary power  of  divorcing  their  wives. 

Javans, — If  the  wife  be  dissatisfied  she  can 
obtain  a  divorce  by  paying  a  certain  sum. 

Thibetans. — Divorces  are  seldom  allowed, 
unless  with  the  consent  of  both  parties, 
neither  of  whom  can  afterwards  re-marry. 

Moors. — If  the  wife  does  not  become  the 
mother  of  a  boy  she  may  be  divorced  with  the 
consent  of  the  tribe,  and  she  can  marry  again. 

Abyssinians. — No  form  of  marriage  is  neces- 
sary. The  connection  may  be  dissolved 
and  renewed  as  often  as  the  parties  think 
proper. 

Siberians. — If  the  man  be  dissatisfied  with 
the  most  trifling  acts  of  his  wife,  he  tears  her 
cap  or  veil  from  her  head,  and  this  constitutes 
a  divorce. 

Corean. — The  husband  can  divorce  his 
wife,  or  treasure,  and  leave  her  the  charge  of 
maintaining  the  children.  If  she  proves  un- 
faithful he  can  put  her  to  death. 

Siamese. — ^The  first  wife  may  be  divorced, 
not  sold,  as  the  others  may  be.  She  then 
may  claim  the  first,  third  and  fifth* child,  and 
the  alternate  children  are  yielded  to  the  hus- 
band. 

Arctic  region. — When  a  man  desires  a 
divorce  he  leaves  the  house  in  anger,  and 
does  not  return  for  several  days.  The  wife 
understands  the  hint,  packs  her  clothes  and 
leaves. 


Druse  and  Turkamen. — Among  these  people, 
if  a  wife  asks  her  husband's  permission  to  go 
out,  and  he  says  '*  Go  "  without  adding,  *'  but 
come  back  again,"  she  is  divorced.  Though 
both  parties  desire  it.  they  cannot  live  together 
without  being  remarried. 

Cochin  Chinese. — ^If  the  parties  choose  to 
separate,  they  break  a  pair  of  chop-sticks  or  a 
copper  coin  in  the  presence  of  witnesses,  by 
which  action  the  union  is  dissolved.  The  hus- 
band must  restore  to  the  wife  the  property  be- 
longing to  her  prior  to  her  marriage. 

American  Indians. — ^Among  some  tribes 
the  pieces  of  sticks  given  the  witnesses  of 
the  marriage,  are  broken  as  a  sign  of  divorce. 
Usually  new  connections  are  formed  with- 
out the  old  ones  being  dissolved.  A  man 
never  divorces  his  wife  if  she  has  borne  him 
sons. 

Tartars. — The  husband  may  put  away  his 
partner  and  seek  another  when  it  pleases  him, 
and  the  wife  may  do  the  same.  If  she  be  ill- 
treated  she  complains  to  the  magistrate,  who, 
attended  by  the  principal  people,  accompanies 
her  to  the  house  and  pronounces  a  formal  di- 
vorce. 

Chinese. — Divorces  are  allowed  in  all  cases 
of  criminality,  mutual  dislike,  Jealousy,  in- 
compatibility of  temper,  or  too  much  loquacity 
on  the  part  of  the  wife.  The  husband  cannot 
sell  his  wife  until  she  leaves  him.  and  becomes 
a  slave  to  him  by  action  of  the  law  for  deser- 
tion. A  son  is  bound  to  divorce  his  wife  if 
she  displeases  his  parents. 

Circassians. — ^Two  kinds  of  divorce  are 
granted'in  Circassia — one  total,  the  other  pro- 
visional. When  the  first  is  allowed  the  parties 
can  immediately  marry  again ;  where  the 
seox)nd  exists  the  couple  agree  to  separate  for 
a  year,  and  if  at  the  expiration  of  that  time, 
the  husband  does  not  send  for  his  wife,  her 
relations  may  command  to  him  a  total  divorce. 

Grecians. — A  settlement  was  usually  given 
to  a  wife  at  marriage  for  support  in  case  of  a 
divorce.  The  wife's  portion  Was  then  restored 
to  her,  and  the  husband  required  to  pay 
monthly  interest  for  its  use  during  the  time 
he  detained  it  from  her.  Usually  the  men 
could  put  their  wives  away  on  slight  occasions. 
Even  the  fear  of  having  too  large  a  family  suf- 
ficed. Divorces  scarcely  ever  occur  in  modem 
Greece. 

Hindoos. — Either  party  for  a  slight  cause 
may  leave  the  other  and  marry.  When  both 
desire  it  there  is  not  the  least  trouble.  If  a 
man  calls  his  wife  '*  mother,"  it  is  considered 
indelicate  to  live  with  her  again.  Among  one 
tribe,  the  "Grores."  if  the  wife  be  unfaithful, 
the  husband  cannot  obtain  a  divorce  unless 
he  gives  her  all  the  property  and  children. 
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A  woman,  on  the  contrary,  may  leave  when 
she  pleases,  and  marry  another  man,  and  con- 
vey to  him  the  entire  property  of  her  former 
husband. 

Romans. — In  olden  times  a  man  might  di- 
vorce his  wife  if  she  were  nnfaithfal,  if  she 
counterfeited  his  private  keys,  or  drank  with- 
out his  knowledge.  They  would  divorce  their 
wives  when  they  pleased.  Notwithstanding 
this,  521  years  elapsed  without  one  divorce. 
Afterward  a  law  was  passed  allowing  either 
sex  to  make  the  application.  Divorces  then 
became  frequent  on  the  slightest  pretext. 
Seneca  says  that  some  women  no  longer 
reckoned  the  years  by  the  consuls,  but  by  the 
number  of  their  husbands.  St.  Jerome  speaks 
of  a  man  who  had  buried  20  wives,  and  a 
woman  who  had  buried  22  husbands.  The 
Emperor  Augustus  endeavored  to  restrain  the 
license  by  penalties. 

■  »  ■ 

In  the  case  of  Tenny  et  al.  v,  Foote,  re- 
ported in  the  4th  Bradwell's  Appelate  Court 
Report,  p.  594,  the  Appellate  Court  of  the 
first  district-  adopted,  the  opinion  of  Judge 
McAllister,  as  delivered  in  the  circuit  court, 
as  the  opinion  of  that  court.  A  part  of  the 
question  involved  was  the  construction  of  the 
word  **  option,"  as  dsed  in  the  statute.  The 
Supreme  Court  has  just  affirmed  the  decision 
of  the  Appellate  Court,  and  Justice  Scholfield, 
in  the  opinion,  pays  a  graceful  compliment  to 
Judge  McAllister,  by  saying :  "  We  may  add, 
in  conclusion,  we  see  no  o^ection  to  the  law 
as  announced  in  the  opinion  adopted  by  the 
Appellate  Court,  and  written  by  the  circuit 
judge,  who  was  formerly  a  distinguished  mem- 
ber of  this  court." — Chicago  Legal  Advertiser, 


Attorney  :  I  understand  you  to  say,  sir, 
that  y6u  were  jealous  of  your  wife,  and 
hence  you  watched  her ;  what  do  you  mean, 
sir,  by  jealous  ? 

Witness:  I  mean  that  conviction  in  a 
man's  breast  that  causes  him  to  look  for  what 
he  does  not  wish  to  know. 


A  Billion.  ^  According  to  the  French 
method  of  numeration,  a  thousand  millions, 
or,  1,000,000,000 ;  according  to  the  English 
method,  a  million  of  millions,  or,  1,000,000,- 
000,000. 


The  lives  of  other  men  should  be  regarded 
as  a  mirror,  f^om  which  we  may  take  an  ex- 
ample, and  a  rule  of  conduct  for  ourselves. — 
Terence.  The  accurate  observer  of  human 
life, 'In  witnessing  the  follies  of  others,  will 
thence  derive  to  himself  so  many  lessons  of 
caution  and  correctness. 


AUCaHI  Hall  M»iMr  KaUmM«  Batll  Mmn.  1, 1881. 

Post  Office  Department, 
Washington,  D.  C,  SeptW  24,  1880. 
Order  No.  37. 

The  order  of  the  Postmaster  General  dated 
July  13,  1880,  (No.  31,  page  83,  United  States 
Official  Postal  Guide,  August,  1880,)  exclud- 
ing from  the  mails  at  less  than  letter  postage, 
all  Card  Matter  other  than  United  States 
Postal  Cards,  is  reaffirmed,  but  it  appearing 
that  its  provisions  have  not  yet  received  suffi- 
cient publicity,  the  date  upon  which  said  or- 
der will  take  effect  is  postponed  until  Janu- 
ary 1.  1881. 

Horace  Maynard, 
Postmaster  General. 


Stephani's  Case. 

1.  The  Government  Is  not  liable  to  pay  Interest  on 
Jud^il^inents  against  revenue  officers  tinder  section 
985  of  the  Bevised  Statutes. 

2«  The  same  rule  Is  applicable  to  Judgments  under 
section  3220. 

3.  A  State  statute  cannot  control  an  act  of  Congress 
regulating  interest  on  Judgments  in  the  courts  of 
the  United  States. 

4.  The  Gtovernment  Is  not  Included,  unless  In  express 
terms  or  by  necessary  Implication,  in  statutes  al- 
lowlnf^:  Interest  on  Judgments. 

6.  The  Government  only  pays  interest  by  force  of 
a  treaty,  statute  or  agreement,  in  pursuance  of 
either. 

6.  The  doctrine  that  Interest  Is  an  incident  of  a 
Judgement  and  passes  by  asslfcnment  of  the  Judg- 
ment, has  no  application  to  the  liability  of  the 
Government  to  pay  Interest  by  assuming  the 
principal  debt  evidenced  by  Judgment. 

Decision  of  William  Lawrence,  First  Comp- 
troller of  the  Treasury. 

The  practice  heretofore  in  this  office  has 
been  to  allow  interest  on  judgments  from  date 
of  the  certificate  of  probable  cause  to  the  time 
of  filing  the  Judgment  in  the  Treasury  De- 
partment for  payment.  It  Is  always  with 
reluctance  that  I  change  any  ruling  or  practice. 
But  it  is  very  clear  that  the  government  is  not 
bound  to  pay  interest,  and  the  accounting  of- 
ficers cannot  lawfully  allow  it.  It  is  only  by 
force  of  a  statute  that  the  government  can  be 
required  to  pay.  There  is  a  statute  applicable 
to  this  case,  but  it  only  provides  that  "  the 
amourU  so  recovered  shall,  upon  final  Judgment, 
be  *  *  *  paid  out  of  the  proper  appropria- 
tion from  the  Treasury."  (Act  March  3, 1863, 
12  Stats.,  741 ;  Rev.  Stats.,  989 ;  12  Blatchford, 

407.) 
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The  expression  "the  amount  so  recovered^ 
08  applied  to  die  government^  inclades  only  the 
sum  of  the  judgment  and  costs. 

It  is  true  the  statute  declares  that — 

"  Interest  shall  be  allowed  on  all  judgments 
in  civil  causes  recovered  in  a  circuit  or  district 
court."— (Rev.  Stats.,  966.) 

The  statute  of  Tennessee  also  gives  interest 
on  judgments. 

But  a  State  statute  cannot  regulate  judg- 
ments of  the  courts  of  the  United  States. 
{Ante,  18 ;  U.  S.  v.  Sherman,  98  U.  S..  667.) 

There  are  cases  which  support  the  view  that 
the  government  and  a  State  are  liable  for  in- 
terest after  demand  and  failure  to  pay,  even 
without  an  agreement  to  that  etfect.  (Respub. 
V.  Mitchell,  2  Dallas,  101 ;  Comm'rs  v.  Kcm- 
pshall,  26  Wend..  404;  People  v.  Canal 
Comm'rs,  5  Denio,  401 ;  Thomdike  v.  U.  S., 
2  Mason,  C.  C.  1 ;  U.  S.  v.  Gurney.  4  Cranch, 
345 ;  14  Op.  Attorneys-General,  466.) 

So  cities,  and  especially  by  contract,  are 
liable  to  pay.  (Gelpeck  v.  Dubuque,  1  Wall., 
206  ;  Aurora  v.  West,  7  Wall.,  105.) 

But  as  to  the  government  and  States,  it  is 
settled  they  are  not  liable  for  interest  merely 
by  force  of  a  general  interest  statute. 

And  an  act  of  Congress  giving  interest  on 
judgments  does  not  include  the  government 
unless  expressly  named  or  so  intended  by  clear 
inference.  (Sedgwick  on  Stats.,  84 ;  act  March 
3,  1878,  18  Stat,  481 ;  Des  Moines  v.  Harker, 
84  Iowa,  84;  5  Op.  Attorneys-Gen.,  105,  138, 
•227.  397 ;  7  Op.,  523  ;  Gordon  v.  U.  S..  7  Wall., 
188;  98  U.  S.,  565;  Rev.  Stats.,  989,  1090, 
3220 ;  U.  S.  v.  Hewes,  Crabbe,  807 ;  State  v. 
Henderson,  40  Iowa,  245;  Magee  v.  Com., 
Pa.  Stats.,  (10  Wright,)  359 ;  41  Iowa,  134 ; 
Gibbons  v.  U.  S.,  8  Wallace,  269.) 

The  reason  of  the  rule  is  that  the  govern- 
ment is  always  presumed  to  be  ready  to  pay, 
that  no  laches  are  imputable  to  it.  This  doc- 
trine  is  derived  from  the  maxim  that  "  the 
king  can  do  no  wrong."  Interest  is  allowed 
because  of  wrongful  neglect  or  refusal  to  pay, 
and  it  is  in  the  nature  of  damages  for  a  wrong. 

The  rule  is  founded  on  public  policy.  If 
the  holder  of  a  judgment  can  obtain  interest 
by  delaying  to  present  it  for  payment,  he  may 
subject  the  government  to  unreasonable  bur- 
dens. 

This  subject  is  fully  discussed  in  "  Law- 
rence's  Law  of  Claims  against  Governments," 
(House  Rep.,  184,  2d  sess.  43  Cong.,)  218  to 
241 ;  1  American  Law  Review,  657 ;  House 
Rep.,  391,  1st  sess.  43d  Cong. ;  U.  S.  v.  McKee, 
1  Otto,  442 ;  letter  of  Secretary  oftheTreaaury, 
Dec.  14.  1877 ;  1  House  Ex.  Doc.  27.  2d  sess. 
45th  Cong.,  p.  5 ;  Rev.  Stats.,  989.    For  cases 


in  which  interest  paid  on  Revolutionary  claims 
see  Ex.  Doc.  No.  42,  vol.  2,  2d. sess.  25th 
Cong.) 

The  government  only  pays  interest,  as  a 
general  rule,  by  force  of  statute,  treaty,  or 
contract  in  pursuance  of  either,  as  on  Govern- 
ment bonds,  dbc. 

The  doctrine  that  interest  is  an  incident  of 
the  judgm^enty  and  that  the  incident  follows  tJie 
princijie,  has  no  application  to  judgments 
against  the  government,  or  judgments  which 
the  government  has  by  force  of  statute  assumed 
to  pay.  The  assignment  of.  or  an  agreement 
to  assume,  a  judgment,  carries  with  it  the  in- 
terest as  an  incident ;  but  this  principle  has 
no  application  to  the  liability  of  the  govern- 
ment to  pay  interest  on  a  judgment. 

There  are  judgments  on  which,  by  statute, 
the  government  pays  interest  By  sections 
1089-1090  of  Revised  Statutes,  where  an  ap- 
peal is  taken  by  the  United  States  from  a  judg- 
ment of  the  Court  of  Claims  to  the  Supreme 
Court,  and  final  judgment  is  rendered  against 
the  United  States,  interest  is  allowed  thereon 
at  five  per  cent,  per  annum  from  the  date  of 
the  presentation  for  the  payment  to  the  Sec- 
retary of  the  Treasury  of  a  certified  copy  of 
the  judgment.    (See  18  Stats.,  481.) 

This  provision  was  necessary,  because  at 
common  law  interest  would  not  be  paid. 

The  Revised  Statutes,  section  8220,  provide 
that  the  Commissioner  of  Internal  Revenue — 

"  Shall  repay  to  any  collector  or  deputy  col- 
lector the  full  amount  of  such  sums  of  money 
as  may  be  recovered  against  him  in  any  court, 
for  any  internal  taxes  collected  by  him,  with 
the  cost  and  expenses  of  suit ;  also  all  damages 
and  costs  recovered  against  any  assessor,  as- 
sistant assessor,  collector,  deputy  collector,  or 
inspector,  in  any  suit  brought  against  him  by 
reason  of  anything  done  in  the  due  perform- 
ance of  his  official  duty." 

The  practice  has  been  to  allow  interest  on . 
these  judgments  from  the  time  of  rendition 
until  paid.  This  can  no  longer  be  permitted. 
The  principles  already  stated  exclude  the 
authority  of  officers  of  the  Treasury  Depart- 
ment to  pay  interest. 

In  view  of  the  principles  stated,  it  is  clear 
that  a  statute  by  which  the  s^overnment  as- 
sumes to  pay  a  judgment  is  to  be  read  by  the 
rule  of  strict  construction.  Its  language  is 
not  to  be  enlarged  by  construction.  It  is  to 
be  construed  strictissimi  juris.  Being  in  der- 
ogation of  common-law  rules  and  of  general 
public  policy,  a  claimant  takes  only  what  the 
words  of  the  statute  give. 

On  a  similar  statute  the  supreme  court  in 
U.  S.  V.  Sherman,  98  U.  S.,  567,  says : 

*  The  act  of  Congress  says  not  a  word  aboqt 
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interest.  The  interest  is  no  part  of  the  amount 
recovered."  (Coke  Inst..  282  5.  L.  3,  485; 
see  Sedgwick  on  Stats.,  267,  275,  290;  10 
Minn.,  886 ;  13  Minn.,  326 ;  44  Miss.,  323 ;  56 
Barb.,  54;  4  Mich.,  322;  11  Texas,  234;  6 
Hill,  382 ;  1  Seld.,  383 ;  3  Denio,  220 ;  8  Md., 
25 ;  1  Har.  G  J.,  267 ;  13  Pick.,  290 ;  20  Wend., 
207 ;  20  J.  R.,  82.) 


Beatikq  the  Company. — The  New  York 
Clipper  tells  a  good  story  about  a  '•  drive  " 
which  was  perpetrated  on  a  Connecticut 
Western  conductor  a  few  days  ago.  A  man 
boarded  the  train  at  a  way*8tation  and  paid 
his  fare  to  a  point  a  few  miles  distant.  On 
reaching  his  destination  he  concluded  to  pro- 
ceed to  a  further  station,  and  finally  continued 
on  until  he  reach  Winsted.  Each  time  he 
paid  his  fare  in  cash  to  the  conductor  instead 
of  buying  a  ticket  at  the  station,  although  by 
this  means  the  passage  cost  him  considera- 
bly more.  At  last  the  conductor  spoke  to 
him  of  this,  and  suggested  that  it  would  be 
economy  for  him  to  buy  a  ticket  and  asked 
him  why  he  didn't.  "  Well,"  said  the  passen- 
ger, **ril  tell  you.  Some  time  last  summer  I 
got  into  a  little  trouble  with  this  company, 
and  they  used  me  mighty  meanly,  so  I  just 
said  to  myself,  '  That  Connecticut  Western 
Company  won't  never  get  another  cent  of  my 
money,  if  I  live  a  hundred  years  ;'  and  they 
won't,  and  that's  why  I  pay  my  fare  to  the 
conductors.  "The  conductord  ropped  the  con- 
versation at  that  point. 

Got  even. — A  preacher  down  in  Texas,  who 
had  faithfully  ministered  to  his  congregation  for 
many  years,  and  who  had  literally  been  starved 
by  said  congregation  ;  and  after  many  earnest 
appeals  for  an  increase  of  salary,  was  given 
to  understand  by  the  steward  that  if  he  was 
not  satisfied  with  his  compensation  he  might 
go  where  higher  wages  were  given.  Mean- 
time the  preacher  had  been  appointed  chap- 
lain to  the  penitentiary,  unknown  to  his 
stingy  flock.  On  a  Sunday  morning  he  arose 
and  announced  that  he  was  going  to  preach 
his  "farewell  sermon,"  from  the  following 
text,  "  I  go  to  prepare  a  place  for  you,  that 
where  I  am  there  ye  may  be  also." 

He  was  a  little  lawyer  man. 

Who  meekly  blushed  while  he  began 

Her  poor  dead  husband's  will  to  scan. 

He  smiled  while  thinking  of  his  fee, 
Then  said  to  her  so  tenderly, 
"  You  have  a  nice  fat  legacy." 

And  when  he  lay  next  day  in  bed. 
With  plasters  on  his  broken  head. 
He  wondered  what  on  earth  he  said. 


n^  ((ourlfs. 


CIRCVIT  €OVRT.-M«w  AnilH  at  I.«w. 

Sept.  9. 1S80. 
S8836.   Anthony  Hyde  t.  Peter  Moeeby.    Judgment  of 
Justice  Taylor,  #53. 

Sept.  11,  ISSO. 

22236.  Felix  Muldoon  t.  Michael  Bnrke.  Judgment  of 
Joetioe  Walter,  $41.    Plffs  atty,  P.  J.  Donohae. 

22237.  Lewis  H.  Schneider  T.  WilliamH.  Wright.  Notes, 
$187.90.    Plffs  attys,  Appleby  &  Edmonston. 

22238.  Gibson  Brothers  t.  Silas  L.Loomis.  Notes,  $316.13. 
Plffs  atty,  S.  R.  Bond. 

22239.  James  Frawley  ▼  Wm.  O-alt  etal.  Bond,  $1,000. 
Plffs  attys.  F.  W.  Jones.  T.  J.  Miller  and  R.  P.  Lewis. 

Sept.  IS,  1880. 

22240.  Peter  H.  Barghardt  t.  Amos  Hant.  Notes,  $42A. 
Plffs  aitvs,  Edwards  &  Barnard. 

82241.  NetUe  White  Y.  Simon  Josephi*  Replevin.  Plffs 
atty,  B.  F.  Leighron. 

22242.  James  S.  Edwards  et  al.  v.  Robt.  Ferguson.  Note, 
$900.    Plffs  attys,  Edwards  &  Barnard. 

SwPT.  14.  ISJ-O. 

22243.  Lansburg  &  Bro.  t.  B.  F.  Beveridge.  Notes, 
$240.    Plffs  aitys,  Simon  Wolf  and  Leon  Tobriner. 

22244.  Wm.  E.  Clark  v.  John  Uuhn.  Notes  and  account, 
$1899.40.    Plffs  attys,  Ross  k  Dean. 

2S246.  Peter  Campbell  t.  District  of  Columbia.  Account. 
$246.    Plff9  atty,  J  G.  Bigelow. 

22246.  Luther  Martin  v,  Harriet  N.  Le  Oonte.  Account, 
$100.    Plffs  attys.  Oarrlngton  k  Oarrlngton. 

22947.  John  E.  Kendall  v.  Peter  McCartney.  Certiorari. 
Def  IS  atty,  P.  J.  Donahue. 

22248.  Hexeklah  YIngling  v.  Bettle  Relss.  Note,  $300. 
Plffs  atty,  James  Fullerton. 

22249.  John  Van  Rl«iwlck  t.  Jos.  S.  Barker.  Note,  $4,6d0. 
Plffs  atty,  T.  A.  Lambert. 

Sept.  Iff,  1880. 

22260.  Robt  M  Miller  v.  John  Miller.  Note,  $600.  Plffs 
ntiy.  L.  a.  Hine. 

22261  Joseph  L.  Simms-T.  Benjamin  Glssel.  Account, 
$270.    Plffs  aity,  H.  T.  Taggari. 

22262.  Richard  W.  Carter  v.  William  S.  Yates.  Notes, 
$2V20J)2.    Plffs  attys,  Ross  k  Dean. 

22263.  Wheatley  Bros.  t.  Wm.  Cnhlll.  Judgment  of  Jus- 
tice Davis,  $77.30. 

Sbft.  16,  1880. 

22264.  John  J.  Shipman  v.  T.  T.  Fowler  k  Co.  Account. 
$772  13.    Plfls  atty,  W.  Willoughby. 

22266.  The  Bartholomay  Brewing  Co.  t.  F.  H.  Flnley  et 
al.    Notes.  $1,000.    Plffs  atty,  J.  H  Mandevllle. 

22266.  Mark  Walker  v.  James  Smith.  Replevin.  Plffs 
attys.  Miller  k  Lewis. 

S2267.  H.  P.  Gilbert  v.  John  J.  Shipman  et  al.  Account, 
$386.08.    Plffs  atty,  N.  Wilson. 

Sept.  17,  1880. 

22268.  B.  U.  Keyser,  Receiver,  &c.,  v.  Emll  S.  Frederick. 
$1,000.    Plffs  attys,  Elliot  k  Robinson. 

22269.  Same  v.  Emlle  P.  Halstead.  $13,600.  Plffs  attys. 
same. 

22260.  Same  v.  Horace  Hatch.  $2,000.  Plaintiffs  attys, 
same. 

29260  Same  r.  Jane  O.  HIU.  $2.ooo.  Plaintiff's  attys. 
same. 

22262.  Same  y.  Adolf  Clnss.  $6,000.  Plaintiff's  attyn, 
same. 

28963.  Same  ▼.  Cbarles  £.  Prentiss.    $4,000.    Plffs  attys. 


22264.  Same  v.  Louis  Leclerc.  $200.  Philntlff 's  attyii, 
same. 

22266.  Same  v.  Charles  Schnelbel.  $600.  Plffs  attys, 
same. 

22266.  John  R  Johnson  v.  H.  S.  Johnsna.  Due  bill,  $600. 
Plffs  attys,  Kent  k  Neale. 

22267.  Clarke,  Perry  k  Hohman  v.  Francis  Prott.  Note. 
$300.    Plffs  atty,  Hagner  k  Maddoz. 

Sept.  18. 188a 

22268.  Mary  L.  Dickenson  v.  Frederick  Douglass.  Re- 
plevin.   Pin  attys,  Cuok  k  Cole. 

22269.  Henry  Soott  ▼.  Charles  R.  Belt.  Account,  $277.60. 
Plffs  atty.  D.  K.  Cahill. 

22270.  John  E.  Kendall  v.  Tucker  k  Sherman.  Judgment 
of  Justice  Richards,  $66  36. 

2t271.  Same  v.  Tucker  k  Sherman.  Judgment  of  Justice 
Richards.  $83.24. 

22272.  The  TTnlted  States  v  Cbas.  E.  Norrls  et  al.  Bond, 
$60,000.  Plffs  atty,  Geo.  B.  Corkhlll. 

22218.  George  W.Ward  v.  Annie  A.Thomas.  Replevin. 
Plffs  atty,  S.  S.  Henkle. 

Sept.  22, 1880. 

82274.  Geo.  A.  Taylor  t,  S.  T.  Luckett.  Replerin.  Plifs 
atty,  S.  C.  Mills. 
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Sbpt.  82, 1880. 

22S75.  JamM  Temple  t.  Thomas  Crawford.  Defu  atty, 
▲.  O.  Biddle. 

2S276.  Thomas  W.  Smith  v.  J.  W.  Davis  k  Bro.  Judg- 
ment of  Justice  Walter,  #70.94. 

Sbpt.  S8,  1880. 

S2277.  Madeline  Dahlrren  t  John  W.  Wright.  Notes, 
$l,MO.    Plffs  atty.  M.  F.  Morris. 

SS278.  Oeorge  Tyson  et  al.  t.  Samuel  P.  Brown  et  al. 
Damages,  $ i  ,ocio.    Plffs  attys,  Hanna  k  Johnston . 

22279.  Edwin  O.  Taylor  v.  Samnel  T.  Lackett-  Beplerin. 
Plffs  atty,  S.  O.  Mill*. 

22S80.  H.  B.  Moulton  t.  E.  Basher  et  al.  Appeal.  Defts 
atty,  S.  T.  Dmry. 

2»81.  Buckeyjt  Murhnry  ▼.  John  F.  Pfeil.  Aee't,  $86.78. 
DefU  aUy.  F.  W.  Jones. 

Sept.  M.  1880. 

2i882.  John  Ardeeser  t.  John  D.  BagwelL  Oertlorari. 
Defts  atty.  S.  C.  MiUs. 

m  EaVITT— M«w  Suits. 

•  Sept.  16, 1880. 

74SS.  Snsanna  Ludwig  v.  Samnel  Stott.  Speeifle  per- 
formance.   Com.  sol.,  Wm.  T.  Bailey. 

Sept.  17.  1880. 

7434.  Frank  J.  Clarke  t.  Ellen  M.  Clarke.  Divorce.  Com. 
sol.,  W.  T.  Bailey. 

7436.  Bobert  J.  Isherwood  t.  Zoe  Haley.  Sale  for  par- 
tition.   Com.  sol.,  G.  W.  Cooper. 

7486.  Lizzie  P.  Smith  r  Tirginia  Pickerell  et  al.  Parti- 
tion.   Com  sols.,  Gordon  k  Gordon. 

74S7.  Marie  F.  Dubois  v.  Joseph  B.  Lawyer  et  al.  Injnnc- 
tion.    Com.  sols.,  T.  J.  Milier  and  B.  B.  Lewis. 

7438.  Susan  BUey  r  W.  S.  West.  For  an  aooonnt.  Com. 
sols..  Cook  k  Cole. 

Sept.  18, 1880. 

7480.  Estate  of  J.  B.  Wilfred  Marshall.  PetlUon  of  W. 
Wheeler,  guardian,  to  approve  Probate  Court  proceedings. 

7440.  Hunckle  k  Co.  v.  Emma  Beindl.  To  charge  separate 
estate  of  defendant.    Com.  sol.,  C.  A.  Elliiot. 

7441.  Maggie  Taylor  v  Sam'l  B.  Taylor.  Divorce.  Com. 
sol.,  W.  P.  WlUiamson. 

7442. 

7443.  St.  Joseph  Beneficial  Society  of  St.  Peters  Colored 
<;huroh  v.  George  Douglass  etal.  Injunction  and  account. 
Com.  sols.,  Leon  Tobriner  and  Charles  Walter. 

7444.  Theodore  A.  Kendig  v.  George  Butler  et  al.  Com. 
sol.,  J.  T.  Cull. 

Sept.  20, 1880. 
7446.  John  Hums  v.  MetropoliUn  Building  Association  et 
ai.   Initmction  and  account.    Com.  sols.,Mi*ler  k  Lewis. 

Sept.  24, 1880. 
7446.  Geo.  Waires  v.  Wm.  Sione  Abert    To  restrain  suit 
at  law.    Com.  sol.,  P.  E.  Dye. 

PROBATE  COURT.— Ui»«H«r,  J. 

Sept  24, 1880. 

Estate  of  Henrietta  Keleher ;  letters  issued  to  James  Kel- 
eher;  $1,600. 

Estate  of  Wm.  Jacob! ;  letters  issued  to  B.  H.  Morton. 

Estate  of  H.  C.  Toung ;  letters  issued  to  Jane  Toung ; 
bond.  $4,000. 

The  will  of  James  H.  Oullck  was  admitted  to  probate 
and  letters  issued  to  Sidney  T  Thomas ;  bond,  $7,000. 

Alice  B.  Morris  was  appointed  gnat dian  to  Bertha  Stot 
senberg. 

J.  a.  Mattock  was  appointed  guardian  to  children  of 
Bridget  Flumorrls. 

Jos.  L.  Simms  was  appointed  guardian  to  E.  Edmonsion. 

Estate  of  George  Savage ;  letters  issued  to  George  Gross 
bond,  $1,000. 

Timothy  Costello  was  appointed  guardian  to  orphans  of 
John  Collins:  bond,  $1,600. 

Estate  of  Charles  M.  Smith ;  letters  Issued  to  Charles 
Beall;  bond,  $800. 


Legal  Notices. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscribers,  of  Washington,  D.  C,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration,  on  the  personal  estate  ot  Ben- 
jamin Beiss.  late  of  the  District  of  Colombia,  deceased. 
All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,with  the  vouchers  there- 
of, to  the  subscribers,  at  or  before  the  14th  day  of  Sept. 
next;  thev  may  otherwise  by  law  be  excluded  from  all 
benefit  or  the  said  estate. 
Given  under  our  hands,  this  14th  day  of  September,  1880. 
ELJZABETH  BEISS. 
804  BOBEBT  MoEWEN. 


LegtU  NoHcee* 


CHANCEBT  SALE  OF  VALUABLE  PBOPEBTT  OR 
SEVENTH  STBEET,  BETWEEN  M  AND  N  STS^ 
NOBTHWEST,  AND  ON  H  STBEET.  BETWECT 
FOUBTH  AND  FIFTH  STS.,  NOBTHWEST.  AT 
AUCTION. 

By  virtue  of  a  decree  of  the  Supreme  Court  of  ihe  Dis- 
trict of  Colnmbia,  In  ecmitr  cause  No.  7,186,  dooket  80. 1 
will  offer  for  sale,  on  TUESDAY,  the  6th  day  of  October, 
A.  D.,  1880,  at  6  o'clock,  p.  m.,  in  front  of  the  premises,  all 
those  pieces  or  parcels  of  land  lying  and  being  In  the  city 
of  WaHhington,  District  of  Columbia,  and  known  and  de- 
scribed on  the  ground  plan  or  plat  of  said  city  as  lots  twelve 
(18)  and  thirteen  (18),  in  square  numbered  foor  hundred  and 
lorty-elght  (448)  according  to  the  subdivision  of  said  square, 
reeorded  In  Liber  N.  K.  No.  1,  folio  876,  In  the  ofllce  of  the  * 
surveyor  of  the  District  of  Columbia.  These  lou  front  on 
7th  street  west,  near  the  comer  of  M  street  north,  fronting 
67  feet  by  &  depth  of  106  feet  to  an  aU^. 
Also, 

By  virtue  of  the  same  decree,  I  will  offer  for  sale  on 
WEDNESDAY,  the  6th  day  of  October,  A.  D.  1880,  at  6 
o*clock  p  m.,  lA  front  of  the  premises,  all  that  piece  or  par- 
eel  of  ground  lying  and  being  in  the  city  of  Washlngion,  in 
the  District  of  Columbia,  and  known  and  described  on  the 
ground  plan  or  plat  of  said  city  as  being  lot  thiriy-eicht 
(38),in  square  numbered  five  hundred  and  seventeeE. 
according  to  the  subdivision  of  all  of  lot  3  and  east  7  feet 
front  of  lot  4.  square  617,  made  by  Horace  J.  Frost-  Novem- 
ber 86th.  1878.  and  recorded  in  subdivision  book  No.  1<L  folio 
14,  of  the  surveyor  of  said  District,  together  with  ail  the 
improvements,  ways,  easements,  righu,  privileges  and  ap- 
purtenances to  the  same  belonging  or  appertaining.  This 
prope  rty  is  situated  on  H  street  north,  between  4th  and  6th 
streeu  west,  and  has  also  a  front  on  Mnssachnsetu  aTe. 
On  a  part  of  said  lot  is  a  two-story  frame  dwelling. 

Terms,  on  both  properties,  as  prescribed  by  said  decree, 
areas  follows:  One-third  cash;  balance  in  equal  instal- 
menu  at  six.  twelve  and  eighteen  months,  for  which  the 
notes  of  the  purchaser  shall  be  taken,  be.nring  interest 
from  day  of  sale,  and  secured  by  deed  of  trust  upon  the 

Kroperty  sold ;  or  the  whole  of  the  purchase  money  may 
8  paid  in  cash,  at  the  option  of  the  purchaser.  A  depoelt 
of  $100  will  be  required  on  each  lot  at  the  time  of  sale, 
and  all  conveyancing  and  recording  at  the  purchaser's  coeL 
If  the  terms  of  sale  are  not  complied  with  in  10  days  from 
the 'day  of  sale,  the  trustee  reserves  the  right  to  resell  the 
property  upon  which  default  hat  been  made  at  the  risk  and 
cost  of  the  defaulting  purchaser  or  purchasers,  after  giving 
five  days'  public  notice  of  such  resale  in  some  newspaper 
published  In  Washington,  D.  C. 

HOBACE  J  FBOST. 
88  8  Trustee. 


IN  THE  SUPBEME  COUBT  OF  THE  DLSTBICT  OF 
CiOLUMBIA,  the  fi4th  day  of  September,  1880. 
DORETT.V  Bbhm  ) 

V.  {    No.  7106.    Equity. 

MnncA  Keppler.  ) 

On  motion  of  the  plaintiff,  by  Messrs.  L.  G.  Hine 
and  Leon  Tobriner,  her  solicitors,  it  is  ordered  that  the  de* 
fendant.  Minna  Keppler,  cause  her  appearance  to  be  en- 
tered herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day,  otherwise  the  cause  will  be  proceeded 
with  as  In  case  of  default. 
By  the  (Jourt.  W.  S.  COX.  Justice. 

True  copy.     Test;  88-8  B.  J.  Meics, Clerk. 


IN  THE  SUPBEME  COUBT  OF  THE  DISTBICT  OF 
Columbia,  the  84 th  day  of  September,  1080. 
Thbodoee  A.  Kekdio  ailDMARYl 
H.  Kbndio  I 

V.  y  No.  7444.  Eq.DocSO. 

Georoe  Butler  axd  Albert  O.  f 
S.  BiLET  et  al.  J 

On  motion  of  the  plalntUb.  by  Mr,  Judson  T.  Cull,  their 
solicitor,  it  is  ordered  that  the  defendants,  George  Bntler 
and  Albert  O.  S.  BIley,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day  :  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

W.  S.  OOX«  JnsUce. 
True  copy.  Test:        88-8  B.  J.  Meigs.  Clerk. 


ri  THE  SUPBEME  COUBT  OF  THE  DISTBICT  OP 
Colnmbia. 

Equity  Cause  No,  8,4X8. 
To  depositors  in  the  Washincton  City  Savings  Bank. 
Notice  is  herebv  given  that  all  depositors  who  ^ave  not 
drawn  either  of  the  last  three  dividends  made  by  the  Re- 
ceiver will  be  debarred  ftom  all  claim  whatsoever  unleM 
their  claims  for  undrawn  dividends  be  presented  to  the  Re- 

eeiver  on  or  before  October  16. 1880. 

W.  F.  MATTINGLY,  Becelver. 
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Legal  Notices. 


DANKRUPTOY  NOTICE. 

To  all  the  credlioro  of  SARAH  KOSENBURa  nnd  MAR- 
CUS D.  FRANK,  trading  as  M.  D.  Frank  &Co.,  who  may 
haye  proved  their  claims : 

Yon  are  hereby  notified  to  apperr  before  the  Supreme 
Court  of  the  District  of  Columbia,  sii  .ing  In  Bankruptcy,  on 
the  14th  day  of  October,  1880,  at  11  o'clock  a.  m.,  at  the  oflBc« 
of  J.  Sayles  Brown,  Register,  at  the  City  Hall,  Washington 
City,  to  show  cause  wny  a  discharge  from  all  her  debu 
should  not  be  granted  to  said  Bankrupt,  Sarah  Rosenburg. 
You  are  also  notified  that  the  second  and  third  meetings 
of  creditors  of  said  Rosenburg  and  Frank,  will  be  held  be- 
fore the  Register  at  the  same  place  on  the  11th  day  of 
October,  1880,  at  11  o'clock  a.  m. 

By  order  of  the  Court.  FREDK.  DOUGLASS. 

S9-S  U.  S.  Marshal  of  D.  C,  as  Messenger. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  this  24th  day  of  September,  A.  D.  1880. 
Abdndxl  bt  al.  ) 

T.  \    No.  6S64.    In  Equity. 

Imlayxt  ai*.  j 

Upon  consideration  of  the  trustee's  report  filed  on  July  16t 
18S0,  it  is,  this  day  ordered,  that  the  sale  thereby  reported  be 
ratified  and  confirmed,  unless  cause  to  the  contrary  thereof 
be  shown  on  or  before  the  24th  day  of  October,  A.  D. 
1880.  Provided  a  copy  of  this  order  be  inserted  in  the 
Washington  Law  Reporter,  once  in  each  of  three  successiTe 
weeks  before  said  day. 
The  report  states  the  amount  of  sale  to  be  $766. 
By  the  Court:  W.  S.  COX,  Justice,  Jtc. 

True  oopy.    Test ;       88-8  R.  J.  M«ios,  Cjerk,  kc. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia, 
Wannbb  Maddbn        ) 

T.  (No.  6,76S.    Eq.  Doc.  18. 

CLntTOx  Andbbson  et  al.  ) 

It  Is  by  the  court  this  36th  dav  of  September,  A.  D.  188^. 
ordered  that  the  sale  made  and  this  dav  reported  by  John 
D.  Coufrlan,  trustee  in  the  above-entitled  cause,  of  the  real 
estate  therein  mentioned,  be  ratified  and  confirmed  unless 
cause  to  the  contrary  be  shown  on  or  before  the  26th  day 
of  October,  A.  D.  188U.    Provided,  a  copy  of  this  order  be 

{>ub1i8hed  in  the  Washington  Law  Reporter  once  a  week 
br  three  successive  weeks  before  said  day. 
The  report  states  the  amount  of  sale  to  be  $280. 

W.  S.  </'OX.  Justice. 
True  copy.    Test:       S9-S  R.  J.  Mbios,  Clerk,  etc. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Wal- 
ter S.  Ringgold,  late  of  the  State  of  Maryland,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there* 
of,  to  the  subscriber,  at  or  before  the  17th  day  of  September, 
next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  17th  day  of  September,  1880. 
88-8 WALTER  S.  COX,  Adm'r. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  17th  day  of  September,  1880. 

ROBBBT  J.  ISHBBWOOD  i 

V.  {No.  7486.    Eq.  Doo.  20. 

Zofc  Halbt  btal.  ) 

On  motion  of  the  plaintiff,  by  Mr.  G,  W.  Cooper,  his  sol* 
ictor.  It  is  ordered  that  the  defendant,  Joseph  Dawson* 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occonrring  forty  days  after  this  dav :  other- 
wise the  canse  will  be  proceeded  with  as  in  case  of  default. 
By  the  Court :  W.  S.  COX,  Justice,  &c. 

A  true  copy.        Test :  38-8        R.  J.  Mbios,  Clerk. 

rN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  18th  day  of  Sept..  1880. 

SUbAK  RiLBY  ) 

V.  I    No.  7438.    Eq.  Docket  20. 

Waltbb  S  West.       ) 

On  motion  of  the  plaintiff,  by  Messrs.  Cook  k  Cole,  her 
solicitors,  it  is  ordered  that  the  defendant  cause  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  dav :  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  defknlt. 

By  the  court.  W.  S.  COX,  Justice. 

A  true  oopy.       Test:        38-S  R  J.  Mbios,  Clerk. 


Legal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  18th  day  of  September,  1880. 
Fhamx  J.  Clabkb        ) 

V.  [No.  7,434.    Equity  Docket,  20. 

Ellbn  M.  Clabkb.       3 

On  motion  of  the  plaintiff,  by  Mr.  Wm.  T.  Bailey,  his 
solicitor,  it  is  ordered  that  the  defendant.  Ellen  M.  Clarke, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
first  rule  day  occurring  forty  days  after  this  day;  other* 
wise  the  cause  will  t>e  proceeded  with  as  in  case  of  default. 
By  the  Court:  W.  S.  COX,  Justice. 

A  true  copy.  3H-3  Test:  R.  J.  Mbios,  Clerk. 


NOTICE  IS  HEREBY  GIVEN. 
That  there  will  be  held  at  the  ofllce  of  J.  Sayles  Brown. 
Register  In  Bankruptcy,  Washington.  D.  C,  at  11  o'clock 
a.  m.  of  October  9th,  1880,  a  third  general  meeting  of  the 
creditors  of  C.  B.  Pumphrey,  bankrupt. 
87-3                                         E.  M.  BURCHARD,  Assignee. 
Washington,  D.  C  Sept.  17. 1880. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum« 
bla,  holding  a  Special  Term  for  Orphans' Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Thomas 
Hoyncs,  late  of  the  District  of  Columbia,  deceaseds 

All  persons  having  claims  against  the  said  deceased  are^ 
hereby  warned  toexhibitthesame,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  20th  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 
Given  under  my  hand,  thif  20tli  day  of  August,  1880. 

PETER  CAMPBELL. 
H.  T.  Taooart,  Solicitor.  88-3 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  City^^D  O  ,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  SpectalTermfor'Orphans'Courtbusiness.Letters 
of  Administration,  on  the  personal  estate  of  John  QuUter, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,   to    the  subscriber,  at  or  before  the  17th  day  of 
September  next;    they   may  otherwise    by  law    be  ex- 
cluded from  all  benefit  of  the  said  estate. 
Given  under  my  hand  this  17th  day  of  September,  1890. 
MARGARET  QriLTEK.  Adm'x. 
Haonbr  h,  Maddox,  Solicitors. 88-3 


IN    THE   SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  18th  day  of  September,  1880. 

PUILLIP    HtTNCKBL,     TRADIMO     AS  ^ 


HUNCKBL  k  CO. 


No.  7440.    Eq.  Doc. 


Emma  Rbixdl  bt  al.  3 

On  motion  of  the  plaintiff,  by  Mr.  Charles  A.  Elliot,  his 
solicitor,  It  is  ordered  that  the  defendants.  Emma  Reindl 
and  Anton  C.  Taudte,  cause  their  appearance  to  be  en- 
tered herein  on  or  before  the  first  rule-day  occurring 
fortv  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

By  the  Court.  W.  S.  COX.  Justice,  Ac. 

A  true  copy.    Test:  38  3  R.  J.  Mbios.  Clerk. 


N 


OTICE. 


Whereas,  Two  pieces  of  United  States  Reyolutionary 
land-bounty  scrip  numbered  10,189  and  10.141,  respectively, 
each  for  eighty  (80)  acres,  was  issued  by  the  Department  of 
the  Interior,  under  the  acu  of  Congress  of  May  30,  1830,  and 
July  13,  1832.  and  whereas,  said  scrip  has  been  lost  or  de 
stroyed :  Notice  it  hereby  given  that  on  the  0th  day  of 
October,  1880.  application  will  be  made  to  the  (Commissioner 
of  the  General  Land  Office,  at  the  City  of  Washington,  D. 
C.,  In  pursuance  of  the  rules  and  regulations  of  his  office, 
for  the  issue  of  a  certified  copy  In  lieu  of  said  lost  or  de- 
stroyed scrip. 

THOS.  C.  SIIAPLEIGH, 
P.  O.  SLETTEN. 

Crookston,  Minn.,  August  11, 1880. 84-6 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington.  D.  C  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Let- 
ters of  Administration  on  the  personal  estate  of  Lucy  F. 
Melllsh,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  27th  day  of 
August  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  August,  1880. 
30-3  H.  B.  MOULTON,  Admlstrator. 
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y  No.  7S6e.    Eq.  Doo.  M 


TN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Colambia,  the  12th  day  of  Jaly.  18£0. 

The  PsBsiDsivT  and  DirbctoksI 

OF    OONZAOA  COLLKOB  1 

Vt.  ^ 

Thb  Unknown  Hbirs  of 
Anthony  OAFrnAY. 

On  motion  of  the  plainiiff.  by  Mr.  O.  E.  Hamilton,  lu 
solicitor,  it  Is  ordered  that  the  defendants  canse  their  ap« 
pearance  to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  fortv  days  after  this  dav  :  otherwise  the  cause 
will  be  proceeded  with  as  In  case  of  default. 

True  copy.  W.  S.  COX,  Justice. 

Test :  R.  J.  Mbios.  Clerk.  37  S 

IN  THE  SUPREME  COURT^  OF  THE  DISTRICT  OF 
Columbia,  the  lOth  day  of  September,  1880. 


NoAn  Walker  k  Co. 

▼. 

Letitia  Uiogins. 


No.  21983.    At  Law. 


On  motion  of  the  plalntlffb,  by  Mr.  Wm.  Jno.  Miller,  their 
attorney.  It  is  ordered  that  the  defendant,  Letitia  UiKfcfns, 
cnuse  her  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring:  forty  days  after  this  dav ;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  or  default. 

By  the  Court.  W.  S   COX,  Justl/»e. 

True  copy.  Test:    R.  J.  Mbios.  Clerk.  37-3 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  1 1  th  day  of  SepUmber,  1880. 

CiiABLES  F.  McDonald      ) 

T.  (     No.  7330.    Equity. 

Richard  Kelly  bt  al.       ) 

on  motion  of  the  plain  tiff,  by  W.  B.  Webb,  his  solicitor. 
It  Is  ordered  that  the  defendant.  Richard  Kelly,  cause  bis 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  dav :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  court.  W.  S.  COX,  Asso.  Justice. 

Test:  R.  J  Meigs,  (;ierk  37-3 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  3lst  of  day  July.  1880. 
Austin  P.  Brown  ) 

V.  {     No.  22U4I.    At  Law. 

Robert  H.  Kaiseu.  ) 
On  motion  of  the  plaintiff,  by  Mr.  Chapin  Brown,  his 
attorney,  it  is  ordered  that  the  defendant,  Robert  H.  Kaiser, 
cause  his  appearance  to  be  entered  herein  ou  or  before 
the  first  rule,  day  oocorrinic  forty  davs  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 
By  the  court.  A   B.  HAGNEB,  Justice, 

Test:  R.  J.  Meiqs.  Clerk.  37-3 


mnis  IS  TO  GIVE  notice, 

JL  That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Rebecca 
Marr,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscrib«ir  at  or  before  the  8d  day  of  Sept. 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  3d  day  of  September,  1880. 

MARY  J.  MARR. 

Edwards  &  Barnard,  Solicitors.  87-3 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business 
Letters  of  Administration  on  th«>  personal  estate  of  Cath- 
arine T.  Bryant,  late  of  the  District  of  Columbia,  de- 
ceased. 

All  persons  having  claims  agalust  the  raid  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  3rd  day  of  Sept. 
next;  they  may  otherwise  by  law  be  excluded  from  aU  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  3rd  day  of  September,  1880. 
EHILT  C.  BRYANT,  Administratrix. 

Hanna  k  JoimsTON,  Solicitors.  37-3 


Legal  NoHces. 


IN  THE  SUPREME  COURT  OP  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Oonrt  Business,  September  10, 1880. 
In  the  case  of  Edward  H.  Thomas,  adm*r  w.  a.  of  Emma 
Gibbs,  deceased,  the  adm'r  w.  a  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  8th  day  of 
October,  A.  D  1880,  at  11  o'clock  a.m.  for  making  payment 
and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares,  or  a  residue,  are  hereby  notUIep 
to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorised, with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  adm*r  w.  a.  will  take  the  benefit 
of  the  law  against  them :    Provided,  a  copy  of  this  order  be 

Eublished  once  a  week  for  three  weeks  in  the  Washington 
•aw  Reporter  previous  to  said  day. 
87  3  Test:         A.  WEBSTER,  Register  of  Wills. 


No.  7222.    Equity. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

Millbr  bt  al. 

V. 

Lambert. 

Thomas  £.  Waggaman,  trustee,  having  reported  that  he 
has  sold  lot  13,  square  084,  according  to  a  subdivision  made 
by  him,  as  follows: 

Lot  37  to  Jonh  Becht,  for  the  sum  of  $1,306  00 ; 

Lot  38  to  James  F.  Connors,  for  the  sum  of  $1,000.00 : 

Lot  39  to  Eliia  Wenger.  for  the  sum  of  $900.00 ;  amount- 
ing In  all  all  to  the  sum  of  $.^206.00 ;  It  Is  this  0th  day  of 
September,  1880,  ordered  that  said  sales  be  ratified  and  con- 
firmed, unless  cause  to  the  contrary  be  shown  on  or  before 
the  llth  dav  of  October,  1880 :  Provided,  a  copy  of  this  or- 
der be  published  once  a  week  for  three  successive  weeks 
before  said  date,  in  the  Washington  Law  Reporter. 

W.  S  COX,  Justice. 

True  copy.    Test:        37-3         R.  J.  Meigs,  Clerk.  &c 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  has  ob* 
tained  from  the  Supreme  Court  of  the  District  of  Columbia- 
holding  a  Special  Term  for  Orphans*  Conrt  business.  Lei* 
ters  Testamentary  on  the  personal  estate  of  Jonathan 
Homer  Lane,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscribers,  at  or  before  the  4th  day  of 
June  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  June,  1880. 
37-3  JAMES  J.  CLARK, 

Executor. 


IN  THE  SUPREME  COURT   OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Ttrm.    Probate  Jurisdic- 
tion.   Sept.  3d,  1880. 
In  the  matter  of  the  estate  of  John  B.  Hutchinson. 
Application  for  Letters  of  Adminii tration  on  the  estate 
of  Jonn  B.  Hutchinson,  of  the  city  of   Washington,  Dis- 
trict of  Columbia,  has    this  day  been   made  by  Arthur 
Grifllth. 

All  persons  interested  are  hereby  notified  to  appear  In  this 
court  on  Friday,  the  8th  day  of  October  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  said  deceased  should  not  Issue  as  prayed.  Pro- 
vided, a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

Test :  A .  WEBSTER.  Register  of  Wills. 

Nathaniel  Wilson,  Solicitor.  36-3 


[N  THE  SUPREME  COURT  OF  THE  DISTRICT   OF 
Columbia. 

Geoboe  Coburn  et  al.      ) 

V.  J    No.  6860.     Equity  Doc.  19 

William  Hendkrsojt  et  al,  ) 

It  Is  ordered  by  the  court  this  17th  day  of  Septemter.  A 
D.  1880,  that  the  sale  made  and  reported  by  BK.  F  Morris, 
truHtee.  in  the  above  entitled  cause,  of  the  real  estate  therein 
mentioned,  be  ratified  and  confirmed,  unless  cause  to  the 
contrary  thereof  be  shown  on  or  before  the  1 6th  day  of 
October  next ;  Provided,  a  copy  of  this  order  be  published 
in  the  Washington  Law  Reporter  once  a  week  for  three  sue- 
eesslve  weeks  before  said  day.  The  report  states  the 
amount  of  sales  to  be  $1,800.  subject  to  deduction  of  arrears 
of  taxes. 
By  the  Court.  WALTER  S.  COX,  JusUce 

True  copy.  Test:  R.  J.  Mbios,  Clerk.       S8.-8 
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WASHINGTON 


Oefober  4,  1880 


QEOKQE  B.  CORKHILL       -        -        Editob 
A.  H.  JACKSON        .       -       ASBOOIATE  Bditob 


AetiOB  «poB«  For«lirB  JiidffiiieMt— Wli«ialiwtll 

We  surrender  most  of  oar  editorial  space 
Id  the  present  issue  to  an  interesting  opinion 
by  Van  Vorst,  J.,  Supreme  Court  of  New 
York,  upon  the  subject  of  foreign  judgments, 
from  the  New  York  Daily  Register  of  Septem- 
ber 29,  1880,  in  the  matter  of  Shepard  v. 
Wright: 

This  is  an  action  brought  by  the  plaintiff 
to  recover  upon  a  judgment  rendered  by  the 
Court  of  Chancery  for  Ontario,  in  the  Domin- 
ion of  Canada,  a  court  having  general  jurin- 
diction,  and  having  jurisdiction  of  the  subject 
matter  determined  by  the  judgment. 

The  defendant,  by  his  answer,  denies  the 
allegation  of  the  complaint,  that  he  volun- 
tarily or  duly  appeared  in  the  action,  and 
alleges  that  the  court  in  Canada  had  no  juris- 
diction to  render  any  judgment  whatever 
against  him,  for  the  reason  that  no  bill  of  com- 
plaint or  process  of  any  kind  whatever  was 
ever  served  upon  him,  within  the  Province  or 
Dominion  of  Canada,  and  for  the  further 
reason  that  he  never  appeared,  either  in  person 
or  by  attorney,  in  the  action. 

By  the  judgment  roll,  received  in  evidence, 
it  appears  that  the  defendant  was  served  with 
a  copy  of  tlie  bill  of  complaint  in  the  action 
in  the  Canada  court,  at  the  village  of  West- 
field,  in  the  county  of  Chautauqua,  in  the  State 
of  New  York,  the  place  of  defendant's  resi- 
dence when  the  service  was  made. 

The  record  shows  that  the  defendant  did 
not  appear  in  the  action,  and  that  the  bill  was 
taken  pro  confesso  for  want  of  an  appearance. 

Van  Vorst,  J. : 

The  plaintiff  relies  exclusively  upon  the 
Canada  judgment  as  a  ground  for  the  recovery 
in  this  action,  no  proof  having  been  given  of 
the  original  cause  of  action,  upon  which  the 
suit  in  Canada  was  brought.  But  it  has  been 
repeatedly  adjudicated  that  the  judgment  of 
the  court  of  a  sister  State  even  has  no  binding 
eflect  in  this  State,  unless  the  court  had  juris- 
diction of  the  subject  matter  and  of  the  person 
of  the  party  sought  to  be  affected  thereby,  and 
that  the  want  of  jurisdiction  renders  the  judg- 
ment a  mere  nullity  here  (Kerr  v.  Kerr,  41  N. 
Y.,  272,  275). 


In  Starbuck  v.  Murray  (5  Wend.,  148, 168), 
Marcy,  J.,  says :  "  If  the  defendant  had  not 
roper  notice  of,  and  did  not  appear  to  the 
original  action,  all  the  State  courts,  with  one 
exception,  agree  in  the  opinion  that  the  paper 
introduced  as  to  him  is  no  record."  (Shum- 
way  V.  Stillman,  4  Cowen,  272 ;  Borden  v. 
Fitch,  15  Johns.,  121;  Noyes  v.  Butler,  6 
Barb.,  613 ;  Bradshaw  v.  Heath,  13  Wend., 
407). 

And  the  record  itself,  if  it  contained  an  un- 
true statement  with  regard  to  the  service  of 
process  upon  the  defendant,  or  as  to  his  ap- 
pearance, can  be  contradicted  when  offered  in 
evidence.  The  record  is  not  conclusive  as  to 
a  recital  of  jurisdictional  facts,  and  the  defen- 
dant is  at  liberty  to  show  want  of  jurisdiction, 
although  the  record  avers  the  contrary  (Noyes 
V.  Butler,  supra ;  Oilman  v.  Oilman,  126  Mass. 
R.,  646). 

But  the  learned  counsel  for  the  plaintiff 
urges  that  the  service  upon  the  defendant  at 
Chautauqua  county  of  a  copy  of  the  bill  of 
complaint,  under  the  laws  of  Canada,  gave  the 
court  jurisdiction  of  the  person  of  the  defen- 
dant. I  cannot  agree  with  him  in  such  con- 
tention. 

No  sovereignty  can  extend  its  powers  be- 
yond its  own  territorial  limits,  to  subject 
either  person  or  property  to  its  judicial  deci- 
sion. Every  exercise  of  authority  of  this 
sort,  beyond  this  limit,  is  a  nullity  (Story  on 
Conflict  of  the  Laws,  sec.  589). 

The  jurisdiction  of  State  courts  is  limited 
by  State  lines  (Ewer  v.  Coffin,  1st  CushingR., 
23). 

This  last  case  states  that  ''  upon  principla 
it  is  difficult  to  see  how  an  order  of  a  court, 
served  upon  a  party  out  of  the  State  in  which 
it  is  issued,  can  have  any  greater  effect  than 
knowledge  brought  home  to  the  party  in  any 
other  way.*' 

A  citizen  of  one  State  or  country  cannot  be 
compelled  to  go  into  another  State  or  country 
to  litigate  a  civil  action  by  means  of  process 
served  in  his  own  State  or  country.  And  a 
judgment  obtained  upon  such  service,  where 
no  appearance  is  made  by  the  person  so  served, 
can  impose  no  personal  liability  which  will  be 
recognized^  beyond  the  State  in  which  the 
action  originated  (Freeman  on  Judgments, 
sees.  564,  567). 

In  Holmes  v.  Holmes  (4  Lans.,  392),  it  is 
held  that  in  order  that  the  court  have  jurisdic- 
tion of  the  person  of  the  defendant,  it  is 
necessary  that  the  defendant  be  served  with 
the  process  of  the  court,  or  voluntarily  ap- 
pear in  the  action,  and  *'  that  such  service  of 
process  can  only  be  made  within  the  terri- 
torial jurisdiction  of  the  court."     (Dunn  v. 
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Donn,  4  Paige,  425 ;  Ex  parte  Green  v.  Onon- 
daga Com.  Pleas,  10  Wend.,  592 ;  Folger  v. 
Columbia  Ins.  Co.,  99  Mass.,  267). 

The  plaintiff  claims,  however,  that  the  de- 
fendant was  a  citizen  of  Canada,  although  re- 
siding in  the  State  of  New  York  at  the  time 
of  the  service  upon  him  of  the  bill  of  com- 
plaint, and  that  the  Canada  court  had  Jurisdic- 
tion over  his  person,  wherever  he  was  served. 
There  is  no  evidence  that  he  was  other  than  a 
citizen  of  the  country  of  his  residence.  But 
if  the  fact  was  as  it  is  claimed,  as  a  resident 
of  New  York,  a  judgment,  to  be  enforced 
against  him  personally  elsewhere  than  in  the 
country  where  it  was  obtained,  cannot  be  sup- 
ported by  such  a  service  (Story's  Conflict  of 
Laws,  sec.  640). 

I  have  carefully  considered  all  the  authori- 
ties cited  by  the  learned  counsel  for  the  plain- 
tiff, and  cannot  find  that  they  announce  a 
doctrine  or  practice  in  opposition  to  that 
above  stated. 

The  comity  due  to  the  courts  of  other 
countries  is  urged  as  a  ground  for  a  recovery 
here  upon  this  judgment. 

The  courts  of  this  State  do  recognize  foreign 
judgments  as  binding  here,  when  the  record 
shows  that  the  courts  rendering  a  judgment 
had  jurisdiction  of  the  subject  and  of  the  per- 
son of  the  defendant,  and  give  full  credit  to 
such  Judgments  by  refusing  to  retry  the  mat- 
ters when  once  determined  in  an  action  where 
the  foreign  courts  had  acquired  such  Jurisdic- 
tion. 

We  go  no  further  with  respect  to  Judgments 
of  a  sister  State. 

I  do  not  think  that  the  plaintiff  has  estab- 
lished a  cause  of  action  against  the  defendant, 
and  the  complaint  should  be  dismissed  with 
costs. 


Ak»tr«etf OB  of  FIlM. 

The  following,  from  the  CbiosLgo  Legal  Ad- 
viser, strikes  us  with  so  much  force  that 
give  it  space  in  our  columns: 

The  recent  remarks  of  Judge  Barnum  of  the 
circuit  court,  to  which  we  have  elsewhere  re- 
ferred, on  the  disappearance  of  papers  from 
the  court  files,  should  be  at  once  heeded,  and 
steps  taken  to  make  more  secure  o'ur  court 
files.  This  practice  has  been  general,  and  con- 
fined to  no  particular  court.  That  there  are 
lawyers  who  engage  in  this  practice,  either 
personally  or  by  proxy,  is  a  fact  which  cannot 
be  denied.  Such  men  arc  wanting  in  profes- 
sional honor  and  conscientious  scruples.  They 
prefer  such  practices  to  meeting  their  antago- 
nist in  a  fair,  open  and  honorable  way.  We 
have  caUed  to  mind  a  case  of  a  foreclosure  of 


a  mortgage,  where  a  short  time  previous  to 
its  being  reached  for  a  hearing,  the  files  were 
intact ;  but  on  the  day  of  its  being  called  up 
for  a  hearing,  no  papers  could  be  found,  or  no 
explanation  of  their  disappearance  given. 
What  inference  are  we  to  draw  from  such  a 
circumstance?  Simply  that  the  attorney, 
either  personally  or  by  proxy,  was  engaged 
in  this  disreputable  work.  The  outside  world 
knows  little  or  nothing  of  the  manner  of  keep- 
ing the  court  files.  The  result  of  such  prac- 
tices is  always  an  embarrassment  to  the  be- 
trayed solicitor  and  brings  in  the  mind  of  the 
litigant  a  contemptuous  opinion  of  the  law 
and  its  officers.  These  so-called  attorneys 
who  descend  to  such  practices  should  be  fer- 
reted out  and  relegated  to  private  society. 
They  are  not  lawyers — ^this  is  a  misnomer. 
They  are  what  Chief  Justice  Ryan,  of  Wiscon- 
sin, aptly  demonstrates  "  the  trolodytes  of 
the  profession,  the  privateers  of  the  courts.'* 
It  seems  possible  that  some  means  more  se- 
cure can  be  invented  to  keep  the  files  of  our 
courts  intact.  ♦  ♦  ♦  This  is  a  matter 
which  interests  the  litigants,  the  Judges,  and 
all  honorable  practitioners  at  the  bar. 


1&mi^i  States  J^uprme  (^mrt. 


No.  6  (Original),— OcTOBicR  Term,  1879. 

£x  PARTE  Alvin  R.  Reed. 

Application  for  a  writ  of  Habeas  Corpus. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court. 

There  is  no  controversy  in  this  case  about 
the  facts.  The  questions  we  are  called  on  to 
consider  are  all  questions  of  law.  A  brief 
summary  of  the  facts  will,  therefore,  be  suf- 
ficient. 

The  petitioner.  Reed,  was  the  clerk  of  a 
paymaster  in  the  navy  of  the  United  States. 
He  was  duly  appointed,  and  had  accepted  by 
a  letter,  wherein,  as  required,  lie  bound  him- 
self **  to  be  subject  to  the  laws  and  regulations 
for  the  government  of  the  navy  and  the  disci- 
pline of  the  vessel."  His  name  was  placed 
on  the  proper  muster-roll,  and  he  entered  up- 
on the  discharge  of  his  duties.  While  serving 
in  this  caaacity  charges  of  malfeasance  were 
preferred  against  him,  and  on  the  26tli  of 
June,  1878,  he  was  directed  by  Rear-Admiral 
Nichols  to  appear  and  answer  before  a  general 
court-martial,  convened  pursuant  to  the  order 
of  that  officer,  on  board  the  United  States 
Ship  Essex,  then  stationed  at  Rio  Janeiro,  in 
Brazil.  The  court  found  the  petitioner  guilty, 
and  sentenced  him  accordingly.  The  admiral 
declined  to  approve  the  sentence  and  remitted 
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the  proceedings  back  to  the  court  that  the 
sentence  might  be  revised.  The  court  there- 
upon pronounced  the  following  sentence  in 
snibstitution  for  the  former  one : 

*'That  the  said  AlvinR.  Reed,  paymaster's 
clerk,  U.  S.Navy,  be  imprisoned  in  such  place 
as  the  honorable  Secretary  of  the  Navy  may 
designate,  for  the  term  of  two  years ;  to  lose 
all  pay  which  may  become  due  him  during 
such  confinement,  excepting  the  sum  of  ten 
dollars  per  month,  this  loss  amounting  to 
$1,960 ;  to  be  fined  in  the  sum  of  $500,  which 
fine  must  be  paid  before  or  at  the  end  of  the 
term  of  confinement.  Should  such  fine  not  be 
paid  at  end  of  the  term  of  confinement,  to  be 
detained  in  confinement  without  pay  until 
such  fine  be  paid,  and  at  the  expiration  of  the 
term  of  confinement,  to  be  dishonorably  dis- 
missed from  the  naval  service  of  the  United 
States." 

This  sentence  was  different  from  the  pre- 
ceding one  in  two  particulars,  and  in  both  it 
was  more  severe.  It  was  approved  by  the 
admiral  and  ordered  to  be  carried  out.  The 
court  was  subsequently  dissolved.  While  in 
confinement  under  the  sentence,  on  board  a 
naval  vessel  at  Boston,  the  petitioner  sued 
out  a  writ  of  habeas  corptLs  and  brought  his 
case  before  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 
After  a  full  hearing,  that  court  adjudged 
against  him,  and  ordered  him  back  into  the 
custody  of  the  naval  officer  to  whom  the  writ 
was  addressed.  The  petitioner  thereupon 
made  this  application  in  order  that  the  con- 
clusions reached  by  the  circuit  court  may  be 
reviewed  by  this  tribunal. 

It  is  supposed  that  courts-martial  were  in- 
tended originally  to  be  a  partial  substitute  for 
the  court  of  chivalry  of  former  times. — 8 
Christian's  BL,  68,  108 ;  Bouv.  Law  Die,  tit., 
courts-martial.  The  difference  between  mili- 
taiy  law  and  martial  law  is  too  well  known  to 
require  any  remark. — 1  Kent's  Comm.,  12th 
ed.,  241,  note  (a.) 

*  *  "  The  common  law  *  *  knew  no 
distinction  between  citizen  and  soldier;  so 
that  if  a  life-guardsman  deserted,  he  could 
only  be  sued  for  a  breach  of  contract ;  and  if 
he  struck  his  officer,  he  was  only  liable  to  an 
indictment  or  an  action  of  battery." — 8  Camp- 
bell's Lives  of  Ch.  Justices,  91. 

The  constitutionality  of  the  acts  of  Congress 
touching  army  and  navy  courts-martial  in  this 
country,  if  there  could  ever  have  been  a  doubt 
about  it,  is  no  longer  an  open  question  in  this 
court. — Const.,  art.  1,  sec.  8,  and  amendment 
5.  In  Dynes  v.  Hoover,  20  How.,  65,  the 
subject  was^fully  considered  and  their  validity 
affirmed. 


The  regularity  of  the  original  organization 
of  the  court  here  in  question  is  not  denied. 

Three  points  in  support  of  the  petition  have 
been  brought  to  our  attention.   It  is  insisted — 

1.  That  the  court  had  no  jurisdiction  to  try 
a  paymaster's  clerk. 

2.  That  when  the  first  sentence  was  pro- 
nounced, the  power  of  the  court  was  exhausted, 
and  that  the  second  sentence  was,  therefore,  a 
nullity. 

8.  That  the  court  could  revise  its  former 
sentence  only  on  the  ground  of  mistake,  and 
that  there  was  no  mistake,  and,  consequently, 
no  power  of  revision. 

The  first  of  these  propositions  is  clearly  not 
maintainable. 

Where  the  punishment  is  death,  or  fine  and 
imprisonment,  the  jurisdiction  in  question  is 
extended  to  all  persons  "in  the  naval  service 
of  the  United  States."  (Rev.  Stat.  U.  S.,  sec. 
164,  arts.  4  and  14,)  and  it  embraces  besides  the 
frauds  enumerated,  "  any  other  fraud  against 
the  United  States."— Ibid.,  art.  14. 

In  case  of  conviction  adequate  punish- 
ment is  required  to  be  adjudged. — Ibid.,  art. 
6L 

Except  where  the  sentence  is  death  or  the 
dissmissal  of  a  commissioned  or  warrant  of- 
ficer, it  may  be  executed  when  confirmed  by 
the  pfficer  ordering  the  court. — ^Idem,  art.  58. 

The  place  of  paymaster's  clerk  is  an  impor- 
tant one  in  the  machinery  of  the  navy.  Their 
appointment  must  be  approved  by  the  com- 
mander of  the  ship.  Their  acceptance  and 
agreement  to  submit  to  the  laws  and  regula- 
tions for  the  government  and  discipline  of  the 
navy  must  be  in  writing,  and  filed  in  the  de- 
partment. They  must  take  an  oath  and  bind 
themselves  to  serve  until  dischai^ed.  The 
dischai^e  must  be  by  the  appointing  power, 
and  approved  in  the  same  manner  as  the  ap- 
pointment. They  are  required  to  wear  the 
uniform  of  the  service;  they  have  a  fixed 
rank ;  they  are  upon  the  pay-roll,  and  are  paid 
accordingly.  They  may  also  become  entitled 
to  a  pension  and  to  bounty  land. — ^Navy  Reg- 
uiations  of  August  7,  1876,  p.  95 ;  In  re  Bo- 
gart,  2  Sawyer,  406 ;  U.  S.  v.  Benedict,  258 
Rev.  Stat.,  sees.  4,655  and  2,426. 

The  good  order  and  efficiency  of  the  service 
depend  largely  upon  the  faithful  performance 
of  their  duties. 

If  these  officers  are  not  in  the  naval  service, 
it  may  well  be  asked  who  are  ? 

The  second  and  third  points  will  be  con- 
sidered together. 

The  Secretary  of  the  Navy  is  authorized  to 
establish  *'  Regulations  of  the  Navy,"  with  the 
approval  of  the  President. — 12  Stat.,  565; 
.Rev.  Stat.,  sec.  1,547.    Such  "  Regulations  for 
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the  Administration  of  Law  and  Jastioe"  were 
issued  on  the  15th  of  April,  1870.  Thereby  it 
is  declared  as  follows : 

**  The  authority  who  ordered  the  court  is 
competent  to  direct  it  to  reconsider  its  pro- 
ceedings and  sentence  for  the  purpose  of  cor* 
recting  any  mistake  which  may  have  been 
committed.    ^ 

**It  is  not  in  the  power  of  the  revising 
authority  to  compel  a  court  to  change  its  sen- 
tence, where,  upon  being  reconvened  by  him, 
they  have  refused  to  modify  it,  nor  directly  or 
indirectly  to  enlarge  the  measure  of  punish- 
ment imposed  by  sentence  of  a  court-martial. 

**  The  proceedings  must  be  sent  back  for 
revision  before  the  court  shall  have  been  dis- 
solved."—Reg.,  ch.  5,  sees.  262,  268,  264. 
Such  regulations  have  the  force  of  law. — 
Gratiot  v.  U.  S.,  4  How.,  117. 

The  proceedings  with  respect  to  the  re- 
vision of  the  second  sentence  were  in  con- 
formity to  these  provisions. 

It  is  clear  that  the  court  was  not  dissolved 
until  after  the  approval  of  the  second  sentence 
by  the  admiral. 

The  court  had  jurisdiction  over  the  person 
and  the  case.  It  is  the  organism  provided  by 
law  and  clothed  with  the  duty  of  administer- 
ing justice  in  this  class  of  cases.  Having  had 
such  jurisdiction,  its  proceedings  cannot  be 
collaterally  impeached  for  any  mere  error  or 
irregularity,  if  there  were  such,  committed 
within  the  sphere  of  its  authority.  Its  judg- 
ments, when  approved  as  required,  rest  on  the 
same  basis,  and  are  surrounded  by  the  same 
considerations  which  give  conclusiveness  to 
the  judgments  of  other  legal  tribunals,  in- 
cluding as  well  the  lowest  as  the  highest,  un- 
der like  circumstances.  The  exercise  of  dis- 
cretion, within  authorized  limits,  cannot  be 
assigned  for  error  and  made  the  subject  of  re- 
view by  an  appellate  court. 

We  do  not  overlook  the  point  that  there 
must  be  jurisdiction  to  give  the  judgment 
rendered,  as  well  as  to  hear  and  determine  the 
cause.  If  a  magistrate,  having  authority  to 
fine  for  assault  and  battery,  should  sentence 
the  offender  to  be  imprisoned  in  the  peniten- 
tiary, or  to  suffer  the  punishinent  prescribed 
for  homicide,  his  judgment  would  be  as  much 
a  nullity  as  if  the  preliminary  jurisdiction  to 
hear  and  determine  had  not  existed.  Every 
act  of  a  court  beyond  its  jurisdiction  is  void. — 
Cornell  v.  Williams,  20  Wall.,  250 ;  Windsor 
V.  McVeigh,  93  U.  S.,  274 ;  7  Wait's  Actions 
and  Defences,  181.  Here  there  was  no  defect 
of  jurisdiction  as  to  anything  that  was  done. 
Beyond  this  we  need  not  look  into  the  record. 
Whatever  was  done,  that  the  court  could  do 
under  any  circumstances,  we  must  presume 


was  properly  done.  If  error  was  committed 
in  the  rightful  exercise  of  authority,  we  can- 
not correct  it. 

A  writ  of  habeas  corpus  cannot  be  made  to 
perform  the  functions  of  a  writ  of  error.  To 
warrant  the  discharge  of  the  petitioner,  the 
sentence  under  which  he  is  held  must  be,  not 
merely  erroneous  and  voidable,  but  absolutely 
void.— Ex  parte  Kearney,  7  Wh.,  88 ;  Ex  parte 
Watkins,  8  Pet,  198;  Ex  parte  Milligan,  4 
Wall.,  2. 

The  Implication  of  the  petitioner  is,  there- 
fore, denied. 


Syllabi  of  Cases  and  Conpilation  of  Aetborities 
Cited« 

The  refusal  of  a  Court  of  Common  Pleas  to 
grant  a  rule  to  show  cause  why  their  decree  of 
divorce  should  not  be  revoked  is  not  the  subject 
of  review  by  appeal  to  tJie  Supreme  Court. 

On  January  25,  1869,  sur  petition  of  Sophia 
Kepner,  a  subpoana  in  divorce  was  issued  and 
returned  *'  non  est  inventus ;"  an  alias  sub- 
poena was  similarly  returned,  and  publication 
was  made,  notifying  the  respondent  to  appear 
to  September  term,  1869.  An  examiner  was 
appointed,  ex  parte  depositions  were  taken, 
and  on  September  6,  1869,  a  divorce  was 
decreed. 

On  May  5,  1879,  the  respondent  presented 
his  affidavit  and  petition  praying  for  a  rule  to 
show  cause  why  the  decree  should  not  be  re- 
voked. On  May  19,  the  court  refused  the 
rule  on  the  ground  that  the  respondent  had 
waited  too  long  to  make  his  application.  On 
August  26,  1879,  the  respondent  presented  an 
additional  petition  averring  that  he  had  first 
received  information  of  the  divorce  in  Septem- 
ber, 1878,  and  that  he  had  immediately  upon 
ascertaining  the  truth  of  the  information, 
given  instructions  for  the  institution  of  pro- 
ceedings to  set  aside  the  decree. 

Upon  the  argument  counsel  for  the  respon- 
dent claimed  that  the  decree  was  void  for  the 
want  of  jurisdiction ;  and  that  it  was  not  justi- 
fied by  the  ex  parte  depositions,  the  libellant 
not  having  proved  that  she  was  a  citizen  of 
Pennsylvania,  or  resided  therein  for  one  year 
previous  to  the  filing  of  her  petition. 

The  court  refused  the  rule,  whereupon  the 
respondent  took  this  i^peal,  assigning  for  error 
the  refusal  of  the  court  to  grant  the  rule,  the 
appointment  of  an  examiner,  and  the  decree 
of  divorce  before  the  return  of  the  notice  of 
publication,  and  the  failure  to  dismiss  the  libel 
for  want  of  jurisdiction. 

Upon  the  calling  of  the  case  for  argument 
in  the  Supreme  Court,  the  appellee's  counsel 
moved  to  quash  the  appeal  on  the  ground  that 
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the  refusal  of  the  court  to  grant  a  rale  to  show 
cause  why  the  decree  should  not  be  revoked 
is  a  discretionary  act,  and  not  subject  to  re- 
view.   The  motion  was  filed  at  bar. 

For  the  appellant : 

A  refusal  to  grant  a  rehearing  on  after-dis- 
covered fact  is  reviewable.  [Keim's  Appeal, 
3  C.  44,  per  Black,  C.  J.] 

The  court  acted  beyond  its  authority  in 
prematurely  appointing  an  examiner  and  en- 
tering a  decree.  The  act  of  March  13,  1815, 
6  3,  provides  that  further  proceeding  shall  be 
had  at  the  term  to  which  the  order  of  publica- 
tion is  returnable.  [Hotfman  v.  Hoffman,  6 
C,  417.] 

There  was  no  proof  of  citizenship  in  Penn- 
sylvania, and  consequently  no  jurisdiction. 
[McDermott's  Appeal,  8  W.  &  S.,  256 ;  Steel 
v.  Smith,  7  Id.,  447 ;  HoUister  v.  Hollister,  6 
B.,  451 ;  Colvin  v.  Reed,  5  Sm.,  375 ;  Reel  v. 
Elder,  12  Id.,  308;  Ralston  v.  Ralston,  7 
Weekly  Notes,  572.] 

For  appellee : 

Under  the  provisions  of  the  act  of  1815,  (1 
Purd.  Dig.,  510,  §12,)  the  court  had  jurisdic- 
tion ;  but  conceding  that  this  was  not  so,  no 
appeal  lies  more  than  one  year  after  the  pro- 
nouncing of  the  decree  of  divorce.  [Act  of 
Feb.  8,  1819,  §1,  1  Purd.  Dig.  511,  §17.] 

The  refusal  of  the  court  to  vacate  its  orders 
and  judgments  is  not  reviewable.  [White  v. 
Leeds,  1  Sm.,  189 ;  Kalbach  v.  Fisher,  1  R. 
323 ;  Kellogg  v.  Krauser,  14  S.  &  R.,  144 ; 
Skidmore  v.  Bradford,  4  B.,  296;  Nice  v. 
lk>wman,  6  W.,  26 ;  McKee  v.  Sandford,  1  C, 
105 ;  Bnnce  v.  Wightman,  5  Id.,  335 ;  Breden 
V.  Gilliland,  17  Sm.,  34 ;  Gamble  v.  Woods, 
3  Id.,  160. 

The  Court : 

The  decree  below  was  entered  September 
6,  1869.  The  appeal  is  clearly  barred  by 
lapse  of  time.  The  refusal  of  the  court.  May 
19,  1879,  and  again  February  14,  1880,  to 
grant  a  rule  to  show  cause  why  the  decree 
should  not  be  revoked  was  clearly  not  the  sub- 
ject of  review  by  appeal  to  this  court.  We 
cannot  in  this  way  decide  whether  the  court 
had  Jurisdiction  to  enter  the  original  decree, 
or  did  so  upon  sufficient  evidence. 

Appeal  quashed.  [Kepner's  Appeal,  Su- 
preme Court  of  Pa.    March  18,  1880.] 


At  Bliston,  England,  not  long  ago,  a  woman 
in  reply  to  the  inquiries  of  the  mi^strate,  in- 
formed him  that  she  had  been  maurried  forty 
years,  agd  having  been  whipped  by  her  hus- 
band every  day  since,  had  received  fourteen 
thousand  six  hundred  beatings. 


MOTES  or  IIBOEMT  DECISIOBTS. 

Limitations, — '*  Bills  for  relief  on  ground 
of  fraud  must  be  filed  within  three  years  after 
the  discovery,  by  the  aggrieved  party,  of  the 
facts  constituting  such  fraud,  and  not  after- 
wards." 

A  quit-claim  deed  is  as  effectual  to  pass 
the  title  to  real  estate  as  any  other,  and  the 
purchaser  accepting  such  deed,  without  notice 
of  prior  rights,  will  be  as  effectaally  protected 
as  if  the  deed  contained  full  covenants  of 
warranty.  Unless  the  contrary  appear  from 
the  conveyance.  [Bradbury  v.  Davis.  So- 
preme  Court  of  Colorado,  April  Term,  1880.] 

Vein  or  Lode. — ^The  law  goes  upon  the  hy- 
pothesis that  all  veins  are  more  or  less  verti- 
cal in  the  earth ;  and  the  statute  of  the  United 
States  requires  that  the  locations  of  mining 
claims  shall  be  upon  the  top  or  apex  of  the 
vein. 

Right  to  pursue  the  vein. — Having  discov- 
ered a  vein,  and  located  the  claim  so  that  the 
top  or  apex  thereof  is  within  his  surface  lines 
extended  down  vertically,  the  locator  is,  by 
the  law,  permitted  to  follow  it  to  any  depth, 
although  in  its  downward  course  the  lode  or 
vein  may  enter  the  adjoining  land,  as  far  as 
he  can  show  that  it  is  the  same  lode  or  vein. 
It  does  not  matter  that  the  decline  be  only  a 
small  degree  from  the  plane  of  the  horizon. 

The  top,  or  apex  is  the  end,  or  edge,  or  ter- 
minal point  of  the  lode  nearest  the  surface  of 
the  earth,  without  regard  to  the  depth  from 
the  surface  at  which  it  may  be  found.  If 
found  at  any  depth,  and  the  locator  can  define, 
on  the  surface  the  area  which  will  enclose  it, 
the  lode  may  be  held  by  such  location. 

If  the  lode  is  continuous  from  side  to  side 
of  the  claim — "  that  is  to  say,  if  coming  in  at 
one  side  it  passes  unbroken  to  the  other  " — 
the  locator  cannot  follow  it  beyond  his  surface 
lines.  No  location  can  be  made  on  the  mid- 
dle part  of  a  lode,  or  otherwise  than  at  the 
top  ar  apex,  which  will  entitle  the  locator  to 
go  beyond  his  lines. 

Query. — Whether  a  location  made  on  the 
dip  of  a  vein,  would  not  be  valid  as  against 
one  of  later  date  made  higher  up  ?  whether, 
if  a  location  be  made  upon  the  dip  of  a  vein, 
the  locator  may  not  pursue  it  in  the  downward 
course — although  he  may  not  in  the  upward 
course — and  may  not  hold  the  whole  which 
lies  within  his  location  below  it,  as  against 
any  person  locating  subsequently,  at  a  higher 
point  on  the  same  vein?  [Iron  Mine  v.  Lo- 
ella  Mine,     [U.  S.  D.  C,  Col.] 


A  Jewish  Talent,  in  gold,  would  be  worth 
£5,475,  or  $27,375. 
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Supreme  Court  of  (hlifomia. 

Oliver   Eldridoe,    Respondent,  v.  U.  C. 

Wright,  Appellant. 

FcrtcUmsrt ;  tenanU  in  common  ;  redemptions — One 
who  purohases,  at  a  foreclosure  sale,  property 
mortgaged  by  tenants  In  common,  takes  the 
whole  interest;  and  a  Judgment  creditor  of  one 
of  the  tenants  in  common  who  redeems  from  the 
purchaser  takes  tlie  whole  Interest  of  all  the  ten- 
ants  In  common  ;  (or  the  reason  that  where  the 
property  told  is  embraced  in  one  sale,  the  law 
affords  no  means  by  wliich  less  than  the  whole 
could  be  redeemed,  and  the  redemption  is  an  en- 
tirety. 

Redemption— l^h^  right  to  redeem  exists  only  by 
virtue  of  the  statute,  and  under  Its  provisions 
must  be  found  the  measure  of  the  right. 

Thornton,  J.,  delivered  the  opinion  of  the 
court  : 

Eldridge  instituted  this  action  to  quiet  his 
title  to  a  parcel  of  land  situate  in  the  city  and 
county  of  San  Francisco. 

It  appears  fh>m  the  findings  of  the  court 
below  that  on  the  26th  of  March,  1872,  J.  D. 
and  W.  H.  Farwell,  who  were  then  owners  of 
undivided  moieties  of  the  land  in  controversy, 
executed  a  mortgage  thereon  to  the  National 
Gold  Bank  and  Trust  Company;  that  this 
company  thereafter  brought  suit  to  foreclose 
the  mortgage,  and  obtained  a  decree,  which 
was  recorded  on  the  29th  of  January,  1875. 
At  the  sale  made  by  virtue  of  this  decree  on 
the  8th  of  March,  1875,  William  Winter  pur- 
chased the  premises  and  received  fVom  the 
sheriff  a  certificate  of  sale.  The  purchase 
money  paid  by  Winter  was  $6,000.  On  the 
6th  of  September,  1875,  Eldridge,  as  a  judg- 
ment creditor  of  J.  D.  Farwell,  redeemed  the 
premises  fVom  Winter,  paying  him  the  sum 
required  by  law,  amounting  to  $6,882.  On  the 
12th  of  November,  1875,  the  period  of  six 
months  fW>m  the  sale  having  then  elapsed,  the 
sheriff  executed  to  Eldridge  a  conveyance  of 
the  premises.  It  is  also  found  that  on  the 
5th  of  November,  1875,  (after  the  expiration 
of  the  six  months  period  above  mentioned,) 
Wright  purchased  of  Wm.  H.  Farwell,  for  the 
sum  of  $800,  all  of  his  (Farwell' s)  interest  in 
this  land,  on  the  same  day  received  a  convey- 
ance therefor,  gave  notice  to  the  sheriff  of 
his  purchase,  and  forbade  his  executing  any 
deed  to  Eldridge  of  his  grantor's  (W.  H.  Far- 
well's)  interest  in  the  premises. 

The  sole  question  presented  for  decision 
here  is  whether  Eldridge  acquired,  by  the  pro- 
ceedings above  stated,  a  title  to  the  land  in 
controversy  independent  of  any  right  which 
Wright  received  under  the  conveyance  to  him 
by  W.  H.  Farwell,  and  which  would  entitle 
him  to  a  judgment  quieting  his  title  against 
Wright. 


It  is  contended  on  behalf  of  the  defendant 
that  the  judgment  under  which  Eldridge  re* 
deemed  was  docketed  on  the  23d  of  January, 
1875,  and  that  the  lien  of  such  judgment  was 
not  subsequent  to  that  on  which  the  property 
was  sold,  and  therefore  he  (Eldridge)  was  not 
entitled  to  redeem.  It  is  true  that  the  Judg- 
ment recovered  in  the  foreclosure  case  was 
not  recorded  until  the  29th  of  January,  1875 ; 
but  it  does  not  appear  that  this  judgment  was 
ever  docketed,  and  therefore  when  the  sale 
took  place  there  was  no  lien  by  this  judg- 
ment. (C.  C.  P.,  sees.  671,  726 ;  Euglund  v. 
Lewis,  25  Cal.,  dd7.)  But  the  lien  under 
which  the  property  was  sold  was  that  of  the 
mortgage  foreclosed  (C.  C.  P.,  sec.  901 ;  Frink 
V.  Murphy,  21  Cal.,  112),  which  dates  from 
the  26th  of  March,  1872,  the  day  on  which  the 
mortgage  was  executed.  The  lien  of  the  judg- 
ment under  which  Eldridge  redeemed  having 
come  into  existence  long  subsequent  to  this, 
he  was,  in  our  opinion,  a  redemptioner  under 
the  statute. 

Eldridge  effected  a  redemption  from  Winter. 
What  did  he  redeem  ?  The  statute  affords 
the  only  means  of  ascertaining  this.  The 
right  to  redeem  exists  only  by  virtue  of  the 
statute,  and  under  its  provisions  we  must  find 
the  measure  of  the  right.  (Tuolumne  Re- 
demption Company  v.  Sedgwicks,  15  Cal., 
524.)  According  to  the  requirements  of  the 
statute  upon  this  subject,  **  upon  a  sale  of  real 
property  the  purchaser  is  substituted  to^and 
acquires  all  the  right,  title,  interest,  and  claim 
of  the  judgment  debtor  thereto."  (C.  C.  P., 
sec.  700.)  In  all  cases  other  than  a  sale 
where  *<  the  estate  is  less  than  a  leasehold  of 
t^o  years  unexpired  term,"  the  property  sold 
is  subject  to  redemption,  and  the  officer  mak- 
ing the  sale  is  required  to  give  to  the  pur- 
chaser a  certificate  of  sale,  containing,  among 
other  things,  a  particular  description  of  the 
property  sold,  and  a  statement  that  it  is  sub- 
ject to  redemption.  (C.  C.  P.,  sec.  700.)  The 
succeeding  section  of  the  Code  (701)  pre- 
scribes that  "  property  sold  subject  to  redemp- 
tion as  provided  in  the  preceding  section,  or 
any  part  sold  separately,  may  be  redeemed  in 
the  manner  hereinafter  provided." 

It  is  a  just  inference,  from  the  statutory  pro- 
visions above  stated,  that  when  Eldridge  re- 
deemed from  Winter  he  redeemed  the  whole 
property  sold.  The  sale  by  the  sheriff  em- 
braced the  interests  of  both  J.  D.  and  W.  H. 
Farwell,  and  was  not  restricted  to  the  interest 
of  J.  D.  Farwell.  Eldridge  redeemed  the 
whole  property  from  the  sale  made  by  the 
sheriff  to  Winter,  regardless  of  the  interests 
of  the  judgment  debtor.  He  had  to  redeem 
all  or  none.    As  the  property  sold  was  em- 
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braced  in  one  sale,  the  law  afforded  no  means 
by  which  less  than  the  whole  could  be  re* 
deemed.  Tne  redemption  was  an.  entirety, 
and  so  existed,  or  did  not  exist  all. 

This  conclusion  is  sustained  by  the  further 
statutory  enactments  on  the  subject.  In  order 
to  redeem  from  the  purchaser,  the  redemp- 
tioner  is  required  to  pay  him  the  amount  of 
his  purchase,  with  twelve  per  cent,  thereon  in 
addition,  etc.,  etc.  (C.  C.  P.,  sec.  702.)  If 
the  property  sold  be  redeemed  by  a  redemp- 
tioner,  another  redemptioner  may,  within  sixty 
days  after  the  last  redemption,  again  redeem 
it  from  the  last  redemptioner,  on  paying  the 
sum  paid  on  the  last  redemption,  with  four 
per  cent,  thereon  in  addition,  etc.,  etc.  The 
property  may  be  again,  and  as  often  as  a  re- 
demptioner is  so  disposed,  redeemed  from  any 
previous  redemptioner  within  sixty  days  after 
the  last  redemption,  on  paying  the  sums  paid 
on  the  last  previous  redemption,  with  four  per 
cent,  thereon  in  addition,  etc.,  etc.  (C.  C.  P., 
sec.  703.) 

It  will  be  seen  fh>m  these  provisions  of  the 
statute  that  not  only  must  the  whole  property 
be  redeemed,  but  the  pajrments  to  be  made  on 
redemption  always  include  the  Whole  purchase 
money. 

As  to  the  conveyance  by  the  sheriff,  it  is 
provided  that  if  a  redemption  is  made,  and 
sixty  days  have  elapsed  and  no  other  redemp- 
tion has  been  made  within  that  period,  and 
the  time  for  redemption  has  expired,  the  last 
redemptioner  or  his  assignee  is  entitled  to  a 
•herirs  deed.  (C.  C.  P.,  sec.  708.)  The 
sheriff  must  convey  the  property  sold.  There 
is  nothing  in  the  statute  as  regards  this  con- 
veyance which  makes  any  reference  to  less 
than  the  entire  property  which  the  sheriff  has 
sold,  and  for  which  he  has  made  his  certificate 
of  sale  to  the  purchaser. 

The  statute  allows  the  Judgment  debtor  to 
redeem  at  any  time  within  the  six  months,  and 
it  may  be  that  his  successor  in  interest  has 
the  same  right.  If  the  judgment  debtor  re- 
deems, *'  the  effect  of  the  sale  is  terminated, 
and  he  is  restored  to  his  estate^.  (C.  C.  P., 
sec.  70d.)  Such  is  not  the  effect,  as  is  above 
seen,  when  the  redemption  is  made  by  one  of 
the  class  styled  redemptioners.  Under  the 
circumstances  above  pointed  out,  one  of  that 
class  is  entitled  to  a  conveyance  from  the 
sheriff. 

The  provisions  of  section  707,  C.  C.  P.,  as 
to  the  rents  of  the  property  sold,  or  the  value 
of  its  use  and  occupation,  also  show  that  the 
interest  of  the  purchaser  and  of  the  redemp- 
tioner, from  the  <time  of  the  redemption  made, 
extends  to  the  whole  property  sold. 

It  is  contended  on  behalf  of  the  defendant  < 


that  the  right  of  Eldridge  to  redeem  extends 
no  further  than  the  interest  of  the  tenant  in 
common,  which  is  bound  by  the  lien  of  the 
judgment  under  which  he  (Eldridge)  derives 
the  right  to  make  such  redemption  ;  that  un- 
der his  Judgment  against  J.  D.  Farwell  he 
could,  by  virtue  of  an  execution  issued  on  it, 
sell  only  the  interest  of  J.  D.  Farwell,  and 
that  his  right  of  redemption  is  limited  to  the 
interest  which  he  could  subject  to  sale  under 
execution.  What  is  said  above  shows  this  to 
be  an  entire  misconception  of  the  scope  of  the 
statute.  The  provision  of  the  statute  invoked 
to  sustain  this  view  is  contained  in  the  second 
subdivision  of  section  701.  This  subdivision, 
in  our  Judgment,  defines  the  class  of  persons 
who  have  a  right  to  exercise  the  privilege  of 
redempticm.  It  does  not  in  any  way  limit  or 
define  the  extent  of  the  right.  Such  extent 
will  be  found  in  the  other  provisions  of  the 
statute  referred  to  above. 

The  contention  put  forth  on  behalf  of  de- 
fendant that  by  reason  of  the  fact  that 
Eldridge,  a  judgment  creditor  of  J.  D.  Farwell, 
a  tenant  in  common  with  the  grantor  of  de- 
fendant, has  redeemed  the  property  from  the 
sale  to  Winter,  an  equity  has  resulted  to  de- 
fendant, has  nothing  to  sustain  it.  If  no  re- 
demption had  been  made,  upon  the  expiration 
of  the  period  of  six  months  after  the  sale  the 
purchaser  (Winter)  would  have  been  entitled 
to  a  conveyance  of  the  property.  By  the  re- 
demption, Eldridge  was  invested  with  all  the 
rights  of  Winter.  It  is  said  in  Bagley  v. 
Ward,  87  Cal.,  129,  that  "the  redemption  is 
virtnsJly  a  transfer  of  the  certificate  of  sale." 
(As  to  this,  see  also  Abadie  v.  Lobero,  86 
Cal.,  897.)  The  equity  is  novel  which  has  no 
existence  against  Winter,  but  becomes  quick 
with  life  when  Winter's  rights  have  been 
transferred  to  another.  W.  H.  Farwell,  the 
grantor  of  Wright,  could  have  redeemed  at 
any  time  within  the  six  months  period,  either 
from  Winter  the  purchaser,  or  Eldridge  the 
redemptioner.  It  may  be  conceded  that 
Wright,  the  grantee  of  W.  H.  Farwell,  had 
the  same  right.  But  when  the  six  months 
period  had  elapsed,  neither  W.  H.  Farwell  nor 
his  grantee,  Wright,  had  any  such  privilege. 
As  we  have  seen,  the  conveyance  to  Wright 
was  not  made  until  the  expiration  of  the  six 
months,  and  at  that  time  his  grantor  had 
nothing  to  convey  which  would  invest  his 
grantee  with  the  right  to  redeem.  It  cannot 
be  maintained  that  undpr  such  circumstances 
W.  H.  Farwell  had  a  right  to  redeem.  To 
hold  that  Wright  had,  would  be  to  accord  to 
him  a  greater  right  than  his  assignor  had. 

We  have  examined  the  cases  cited  by  coun- 
sel for  defendant.    They  have  no  application 
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to  the  case  before  us.  Kirkham  v.  Dupont, 
14  Cal.,  is  a  case  of  second  mortgagees  of  the 
interest  of  one  tenant  in  common  seeking  to 
redeem  fVom  a  prior  mortgage  made  by  his 
mortgagor,  in  which  the  other  tenant  in 
common  joined.  There  had  been  a  fore- 
closure by  suit  of  the  first  mortgagee  against 
both  tenants  in  common,  to  which  tlie  second 
mortgagees  were  not  parties,  a  sale  at  which 
the  first  mortgagees  became  the  purchasers, 
and  had  received  the  sheritTs  deed.  The 
court  held  that  the  second  mortgagees  could 
redeem  the  interest  of  the  tenant  in  com- 
mon who  had  mortgaged  to  them.  This 
was  not  a  case  of  statutory  redemption.  The 
difference  between  the  redemption  right  of  a 
mortgagee  before  decree  of  foreclosure  and 
the  statutory  right  to  redeem  ftom  a  judg- 
ment is  pointed  out  In  Whitney  v.  Higgins, 
10  Cal.,  554,  and  Montgomery  v.  Lutt,  11 
Cal.,  817.  The  case  cited  from  New  York, 
Erwin  v.  Shriver,  19  Johns.,  879,  and  the 
case  from  Illinois,  Fisher  vs.  Eslaman,  68 
111.,  78,  are  on  statutes  with  different  pro- 
visions f^om  the  statute  of  this  State,  and 
have  no  application  to  the  question  before  us, 
which  is  to  be  determined  on  the  construction 
of  the  statute  of  this  State,  which  gives  the 
right  of  redemption,  defines  its  extent,  vud 
limits,  regulates  and  controls  it  in  all  its 
length  and  breadth. 

We  discover  no  error  in  the  judgment  of 
the  court  below  and  it  is  affirmed. 


State  v.  Pritchard. 

Supreme  Court  of  Nevada. 

Criminal  procedure-^ Peremptory  ChaUenaes—When 
may  he  taken,  A  defendant  has  the  ri^lit  to  in* 
terpose  a  peremptory  cballenf^e  at  any  time  be- 
fore tbejuror  Is  sworn  to  try  the  cause,  notwith- 
standini^the  fact  that  he  is  Informed  by  the  court 
that  If  he  passed  his  oliallenge  when  tbe  juror 
is  called  and  examined  upon  bis  voire  dire  he 
would  be  considered  as  having  accepted  all  the 
Jurors  tben  in  tbe  box. 

Appeal  from  Ormsby  County. 

Defendant  was  convicted  of  murder  in  the 
first  degree.  The  bill  of  exceptions  shows 
that  C.  O.  Appleburg  and  eleven  other  jurors 
were  examined  and  passed  by  both  parties, 
for  cause,  and  were  in  the  box,  when  inquiry 
was  made  of  counsel  for  appellant  whether  he 
had  any  peremptory  challenges ;  that  appel- 
lant then  refused  to  exercise  his  right,  and 
thereafter  passed  his  challenge  several  times, 
and  did  so  after  notice  from  the  court  that,  in 
so  passing  his  challenge,  he  would  be  con* 
sidered  as  having  accepted  all  the  jurors  then 
in  the  box.  The  Slate  interposed  several 
challenges,  and  as  often  as  a  juror  was  chal- 


lenged another  name  was  drawn,  thus  keeping 
the  panel  full.  When  the  State  ceased  chal- 
lenging no  challenge  had  been  taken  by  ap< 
pell  ant,  "and  he  then  challenged  Appleburg. 
His  challenge  was  disallowed,  an  exception 
taken,  and  the  jury  was  then  sworn  to  try  the 
cause. 

Leonard,  J.,  in  delivering  the  opinion  of 
the  court,  said  :  It  has  always  been  the  policy 
of  the  law  to  permit  the  defendant  in  a  capital 
case  the  longest  time  possible  in  which  to  ex- 
ercise his  peremptory  challenges ;  that  is,  un- 
til the  juror  is  sworn.  The  statute  makes  no 
provision  as  to  the  time  when  such  challenge 
shall  be  interposed,  only  that  it  shall  be  taken 
before  the  juror  is  sworn ;  and  tlie  court  may, 
for  good  cause,  permit  it,  as  well  as  a  chal- 
lenge for  cause,  to  be  taken  after  he  is  sworn. 
Cr.  Pr.  Act,  §§  332,  334.  We  have  no  doubt, 
m  was  said  in  Anderson's  case,  4  Nev.  275, 
that  the  Criminal  Practice  Act  contemplates 
tlie  swearing  of  jurors  before  the  panel  is 
completed.  It  is  fairest,  however,  to  postpone 
the  administration  of  the  oath  as  late  as  pos- 
sible, which  certainly  may  be  done  if  no  ob- 
jection is  made.  But  if  the  court  delays 
swearing  the  jury  until  after  it  is  completed, 
it  is  just  and  reasonable  for  the  defendant  to 
alternate  with  the  State  in  taking  his  chal- 
lenges ;  and  the  statute  does  not  prohibit  such 
practice.  Compliance  with  a  rule  requiring 
him  to  do  so  may  be  enforced,  by  swearing 
such  jurors  as  are  not  challenged  by  the  State, 
and  which  the  defendant  then  refuses  to  chal- 
lenge. AppeUant  would,  without  doubt,  have 
the  right  to  challenge  Applebui^  when  he  did, 
if  he  had  not  been  notified  as  above  stated. 
People  v.  Reynolds,  16  Cal.,  132;  People  v. 
Kohle,  4  lb.,  199  ;  People  v.  Rodriguez,  10  lb., 
59;  People  v.  Jenks,  24  lb.,  12;  People  v. 
Johnson,  47  lb.,  122 ;  Hendrick's  case.  5  Leigh, 
715  ;  Hunter  v.  Parsons,  22  Mich.,  101 ;  Johns 
V.  People,  25  lb.,  503 ;  Hooker  v.  State,  4 
Ohio,  350;  Munly  v.  State,  7  Blackf.,  593; 
Morris  v.  State,  7  lb.,  607 ;  Williams  v.  State, 
3  Kelly  (Ga.),  459 ;  Opinion  of  Chief  Justice 
in  State  v.  Cameron,  2  Chandler  (Wis.),  181 ; 
State  V.  Squaires,  2  Nev.,  232.  It  remains  to 
consider  whether  the  court's  notice  cut  off 
the  right  appellant  would  otherwise  have  had. 

Jurors  may  be  sworn  before  the  jury  is 
completed,  if  such  a  course  is  deemed  neces- 
sary by  the  court,  and  after  that  such  jurors 
cannot  be  challenged  unles  a  good  cause  is 
shown.  But  a  court  cannot  by  any  rule  or 
order  deprive  a  prisoner  of  the  right  to  chal- 
lenge a  Juror  peremptorily  before  he  is  sworn ; 
and  that  being  so,  we  fail  to  perceive  how  it 
can  do  so  indirectly,  by  notitying  him  that  a 
failure  to  challenge  at  a  time  stated,  but  be« 
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fore  the  juror  is  sworn,  will  be  considered  an 
acceptance.  The  law  provides  that  before  a 
juror  is  called  the  defendant  shall  be  informed 
that,  if  he  intends  to  challenge  an  individual 
juror,  he  must  do  so  when  the  juror  appears 
and  before  he  is  sworn.  §  332.  The  plain 
meaning  of  that  language  is,  that  he  may  have 
until  the  juror  is  sworn  to  challenge  peremp- 
torily. Our  opinion  is,  that,  as  a  question  of 
law,  appellant's  failure  to  challenge  Appleburg 
at  the  time  stated  was  not  an  acceptance  of 
him,  or  a  waiver  of  the  right  to  challenge  at 
any  time  before  he  was  sworn,  that  the  court 
was  not  justified  in  so  considering  it,  or  in 
notifying  appellant  that  it  would  be  so  con- 
sidered, or  in  being  misled,  if  appellant  did 
not  so  consider  it.  The  court  had  a  right  to 
come  to  a  legal  conclusion  upon  the  effect  of 
appellant's  conduct,  and  that  effect  followed, 
with  or  without  notice.  But  notice  of  a  con- 
clusion not  sustained  by  the  law  fell  still- 
born. It  did  not  affect  appellant's  rights, 
and  it  was  not  incumbent  upon  him  to  express 
any  dissent  therefrom,  take  exception  thereto, 
or  in  any  way  yield  his  rights  by  reason  there- 
of. There  was  nothing  to  except  to.  Cr.  Pr. 
Act,  §  421.  At  most,  it  was  merely  informa- 
tion given  in  advance  that  the  court  would  con- 
strue defendant's  failure  to  challenge  at  the 
time  stated  as  an  acceptance,  although  the 
law's  limit  to  the  exercise  of  the  privilege  was 
different,  and  more  favorable  to  him. 

Within  the  lawful  period  he  could  claim  his 
privilege  the  same  as  though  the  useless 
notice  had  not  been  given ;  and  when  the 
challenge  was  disallowed,  an  exception  at  that 
time  is  all  that  was  necessary.  A  defendant 
may,  oftentimes,  waive  a  privilege  by  failing 
to  exercise  it  within  the  time  allowed  by  law ; 
but  he  waives  nothing,  by  inaction  merely,  so 
long  as  that  time  remains;  because  neither 
the  court  nor  the  State  ought  to  conclude 
therefrom  that  he  intends  to  waive  his  right, 
and  consequently  neither  should  be  misled  or 
deceived  thereby. 

[After  reviewing  the  cases  cited  by  the 
Attorney-General,  the  court  in  support  of  its 
conclusions  refers  to  the  following  authorities : 
People  V.  Kohl,  4  Cal.,  199 ;  People  v.  Rod- 
riguez,  10  lb.,  59 ;  People  v.  Scoggins,  37  lb., 
666;  People  v.  Russell,  46  lb.,  122;  Jenk's 
case,  24  lb.,  12 ;  People  v.  Ah  You,  47  lb., 
121 ;  Hendrick's  case,  5  Leigh,  710.] 

Reversed. 

Hawley,  J.,  dissented. 


The  emperor  of  China  said :  **  He  who  sin- 
cerely serves,  his  country,  leaves  the  fragrance 
of  a  good  name  to  a  hundred  ages. 


AetloB  by  Married  Women  for  Inflrlnff«m«Bt  of 
PatOBt. 

U.  S.  Cirevit  Court,  8.  D.  of  N.  Y. 

LORILLARD  V.  STANDARD  OlL   COMPANY. 

A  married  woman  may  brin^a  suit  in  equity  in  tho 
United  States  Circuit  Court  in  a  District  of  New 
Toric,  for  the  infringement  of  a  patent  committed 
in  that  State,  without  joining  her  huslMind. 

Action  brought  by  Emma  C.  Lorillard,  a 
married  woman,  against  the  defendant  for  in- 
fringement of  a  patent. 

Blatchford,  J. 

This  is  a  suit  in  equity  for  the  infringement 
of  Letters-Patent.  The  bill  alleges  that  the 
plaintiff  is  the  sole  owner  of  the  patent.  The 
answer  sets  up  that  the  plaintiff  was  at  the 
time  of  bringing  this  suit  a  married  woman, 
having  a  husband,  Blaze  Lorillard,  in  full  life, 
and  that  by  reason  of  coverture  the  plaintiff 
is  incapable  of  and  disqualified  from  bringing 
and  maintaining  this  suit  in  her  own  name 
without  joining  her  husband  as  a  party  there- 
to. The  plaintiff,  although  a  general  replica- 
tion has  been  filed  to  the  answer,  has,  under 
rule  52  in  equity,  set  down  the  cause  for  argu- 
ment on  such  objection,  and  the  defendant 
takes  no  point  that  this  is  irregular,  because  a 
replication  has  been  filed,  and  the  question  in- 
volved has  been  argued. 

The  defendant  contends  that  the  rule  of 
practice  of  the  courts  in  New  York,  regulated 
by  the  statutes  of  New  York,  which  permits 
suits  by  a  married  woman  in  her  own  name, 
does  not  apply  to  suits  in  equity  in  this  court ; 
that  there  is  no  statute  or  rule  which  permits 
the  plaintiff  to  bring  this  suit  without  joining 
her  husband,  and  that  under  the  general 
principles  of  equity  practice,  and  the  practice 
of  the  High  Court  of  Chancery  in  England, 
the  husband  must  be  joined.  Rule  90  of  the 
rules  in  equity  prescribed  by  the  supreme 
court,  provides  as  follows :  In  all  cases  where 
the  rules  prescribed  by  this  court,  or  by  the 
circuit  court  do  not  apply,  the  practice  of  the 
circuit  court  shall  be  regulated  by  the  present 
practice  of  the  High  Court  of  Chancery  in 
England,  so  far  as  the  same  may  reasonably 
be  applied  consistently  with  the  local  circum- 
stances and  local  conveniences  of  the  district 
where  the  court  is  held,  not  as  positive  rules, 
but  as  fiimishing  just  analogies  to  regulate 
the  practice.  The  legal  title  to  this  patent  is 
in  the  plaintiff.  By  Sie  law  of  New  York,  as 
interpreted  by  the  courts  of  New  York,  a  mar- 
ried woman  may  own  property  of  every  de- 
scription in  the  same  manner  as  if  she  were 
a  feme  sole.  Gage  v.  Dauchy,  34  N.  Y.,  293  ; 
Buckley  v.  Wells,  33  Id.,  518 ;  Knapp  v.  Smith, 
27  Id.,  277.  The  bill  alleges  that  the  plain- 
tiff  belongs  to  New  York,  and  is  a  citizen  of 
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the  United  States,  and  that  some  of  the  in- 
fringements were  committed  in  New  York. 
Under  the  provisions  of  sections  629, 4919,  and 
4921  of  the  Revised  Statutes  of  the  United 
States,  suits  in  equity  for  the  infringement  of 
Letters-Patent  must  be  brought  by  the  party 
in  interest  in  his  or  her  own  name,  and  such 
right  cannot  be  delegated  to  another  person  to 
bring  the  suit  in  the  name  of  such  other  person 
when  the  suit  is  not  for  the  l^neflt  in  any  way 
of  such  other  person.  Goldsmith  v.  American 
Paper  Collar  Co.,  2  Fed.  Rep.,  239.  On  the 
same  principle  such  other  person  is  neither  a 
proper  nor  a  necessary  party  to  be  joined  with 
the  real  party  in  interest  as  plaintiff  when  such 
other  person  has  no  interest  in  the  patent,  and 
when  the  suit  is  not  for  the  legal  benefit  in 
any  way  of  such  other  person.  Under  rule  9 
it  i^  inconsistent  with  the  local  circumstances 
of  this  district  to  require  the  wife  in  this  case 
to  join  her  husband  with  her.  The  rule  of 
joining  husband  with  wife  in  suits  to  recover 
her  personal  property  was  founded  on  the 
principle  of  unity  of  existence  and  interest 
between  husband  and  wife  in  law,  and  the 
right  of  the  husband  in  the  wife's  personal 
property,  and  the  care  exercised  by  courts  in 
regard  to  those  who  are  not  in  a  situation  to 
take  care  of  their  own  right.  These  principles 
being  now  changed  for  this  jurisdiction,  the 
practice  based  on  them  necessarily  fails. 
Cessante  ratione  cessat  lex.  Voorhees  v. 
Boneskeel,  16  Wall.,  16,  81. 
The  objection  taken  is  overruled. 


COBTOBAIiED  WEAPOBTS. 

An  Important  Ruling  of  Judge  Keith  in  an 
Alexandria  Court. 
The  case  of  Robert  Lewis  vs.  E.  E.  Down- 
ham  and  E.  Goodrich  was  tried  in  the  circuit 
court  Wednesday,  resulting  in  a  verdict  for 
defendants.  It  appears  in  evidence  that  Grood- 
rich,  who  is  a  policeman,  arrested  Lewis  with- 
out a  warrant,  for  habitually  carrying  con- 
cealed  weapons,  and  carried  him  before  E. 
E.  Downham,  the  acting  mayor,  for  trial. 
Lewis  was  tried,  convicted,  and  sentenced  to 
pay  a  fine  of  |50,  although  there  had  been  no 
warrant  issued  against  him.  He  made  no  ob- 
jection to  the  jurisdiction  of  the  court  until 
several  days  afterwards,  when  he  applied  to 
Mr.  Downham  for  a  new  trial,  which  was  re- 
fused him,  and  thereupon  he  brought  this  suit, 
claiming  $1,000  damages. 
The  court  instructed  the  jury  as  follows : 
••  The  jury  are  instructed  that  a  judicial  of- 
ficer is  not  liable  to  a  civil  action  for  his 
judicial  acts,  even  when  such  acts  are  in  ex- 
cess  of  his  jurisdiction,  unless  such  acts  are 
done  maliciously  or  corruptly ;  and  if  they  be- 


lieve from  the  evidence  that  defendant  Down- 
ham was  acting  as  a  justice  of  the  peace  at 
the  date  of  the  alleged  tresspass ;  that  the 
plaintiff  appeared  before  the  defendant,  Down- 
ham withou  protest,  and  was  tried,  fined  by, 
and  paid  a  portion  of  his  fine  to  the  defendant 
Downham,  without  protest  or  objection,  they 
must  find  for  the  defendant,  unless  they  be- 
lieve from  the  evidence  that  the  defendant 
Downham  was  actuated  by  corruption  or 
malice  in  trying  the  defendant  and  rendering 
the  judgment  complained  of.  If  the  jury  be- 
lieve that  Mr.  Downham  knew  that  he  had  no 
right  to  try  Lewis  without  a  warrant  and  was 
without  jurisdiction,  then  he  is  responsible  to 
the  plaintiff  in  damages.  This  court  is  of 
opinion  that  Mr.  Downham  had  no  right  to 
try  the  case  without  a  warrant,  but  it  is  not 
intended  to  express  any  opinion  as  to  whether 
Mr.  Downham  did  or  did  not  know  that  he  | 
was  without  jurisdiction.  The  court  instructs  ( 
the  jury  that  a  police  oflScer  has  a  right  to 
make  an  arrest  for  habitually  carrying  con-  , 
cea[ed  weapons,  without  a  warrant. 

Under  these  instructions  the  jury,  as  stated 
above,  rendered  a  verdict  in  favor  of  the  de-      .' 
fendants. — Alexandria  {Va.)  Oazette.  ! 


COMPLIMENRARY. —  CoUUSCl    (tO    wltUCSs)  : 

You're  a  nice  sort  of  fellow,  you  are !"  Wit- 
ness :  "  I'd  say  the  same  thing  of  you,  sir, 
only  Fm  on  my  oath." 


toaaur^  Jfpartment. 


The  following  is  the  gist  of  the  decision  by 
Hen.  Wm.  Lawrence,  First  Comptroller  of  the 
Treasury,  in  what  is  known  as  Herndon's 
Claim : 

A  deputy  collector  of  internal  revenue  is 
not  an  officer  within  the  meaning  of  sections 
1768,  1764,  and  1765  of  the  Revised  Statutes. 
He  is  an  employee  of  the  collector. 

Such  deputy  when  designated  by  the  Com- 
missioner of  Internal  Revenue  to  assist  a  col- 
lector in  making  surveys  of  distilleries  ia  not 
an  oflScer. 

The  combined  effect  of  sections  1768  and 
1765  is,  as  said  by  the  Attomey-Greneral,  "to 
forbid  officers  holding  one  office  to  receive 
compensation  for  the  discharge  of  duties  be- 
longing to  another." 

A  person  who  renders  services  unofficial  in 
character  and  by  contratt  does  not  generall  j 
occupy  the  position  of  an  officer  or  employee, 
and  is  not  subject  to  the  prohibitions  of  sec- 
tion 1765. 
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The  prohibition  of  section  1765  against "  ad- 
ditional pay,  extra  allowance,  or  compensa- 
tion," applies  to  all  persons  in  the  public  ser- 
vice and  clothed  with  public  authority,  whose 
salary,  pay,  or  emoluments  are  fixed  by 
" law "  or  " regulation"  whether  they  are  to 
be  paid  directly  by  the  Grovemment,  or  receive 
compensation  from  allowances  made  from  the 
Treasury  to  other  officers,  by  whom  they  are 
appointed  and  to  whom  they  are  responsi- 
ble for  service. 

Public  officers  clothed  with  discretion  in 
expending  contingent  funds,  and  who  de- 
termine the  pay  of  persons  employed  in  ex- 
ecuting the  purposes  of  the  fund,  thereby 
make  a  '*  regulation "  within  said  section 
1775. 

If  the  United  States  have  a  set-off,  but 
omits  to  set  it  up,  against  a  party  who  sues 
oa  a  claim  in  the  Court  of  Claims,  and  judg- 
ment be  rendered  in  favor  of  such  claimant, 
no  right  as  to  the  set-off  is  concluded. 

A  ruling  of  the  Court  of  Claims  different 
from  that  of  the  First  Comptroller  of  the 
Treasury  in  a  similar  matter,  is  not  authorita- 
tive to  change  the  practice  of  the  Comptroller. 
A  ruling  of  the  Supreme  Court  is  final  and 
aathoritative. 


Snnd  |g(|partm<tnt 


Furnished  by  D.  K.  SlOKBl^. 

Department  of  the  Interior, 
General  Land  Office. 
Washington,  D.  C,  Aug.  10, 1880, 
Register  and  Receiver, 

Sacramento,  California. 
Gentlemen  :  On  the  29th  day  of  August, 
1878,  Andrew  Cbavanne  filed  in  your  office  an 
application  for  patent  to  the  Chavanne  Quartz 
Mine  and  Mill  site,  situated  in  the  Washing- 
ton mining  district,  Calaveras  county.  Said 
application  embraces  five  distinct  mining 
claims  besides  the  mill  site,  three  of  which, 
to  wit,  the  McNair,  Aspinwall  and  North 
Star,  are  located  upon  the  same  vein  or  lode, 
while  two,  the  Elk  and  Eureka,  situate  imme- 
diately south  of  the  McNair,  are  upon  sepa- 
rate and  distinct  lodes.  Due  and  legal  notice 
of  said  application  was  given  by  publication 
in  the  Calaveras  Chronide,  a  weekly  newspa- 
per, for  a  period  of  ten  weeks,  commencing 
September  7,  1878,  and  ending  November  9, 
1878,  during  which  time  copies  of  said  notice 
were  posted  upon  each  of  said  claims,  tc^ether 
with  plat  of  survey,  and  also  in  your  office. 
On  the  14th  of  November,  1879,  you  allowed 
the  applicant  to  enter  and  pay  for  the  land 


applied  for,  with  the  exception  of  that  portion 
embraced  in  the  Elk  location,  which  you  re- 
jected for  reasons  which  will  hereafter  be 
stated.  The  claimant  appealed  from  your 
action  in  rejecting  said  Elk  location,  which 
appeal  was  transmitted  by  you  with  the  papers 
in  the  case  and  the  entry  of  the  remainder  of 
the  land. 

Before  transmitting  these  papers  you  re- 
ceived a  protest  from  J.  B.  Haggin,  claimant 
of  the  Hurricane  lode,  which  conflicts  with 
the  Elk  location,  in  which  a  number  of  objec- 
tions are  urged  against  the  legality  of  the 
proceedings  of  Mr.  Chavanne,  all  of  which 
will  be  considered  in  their  proper  order. 

The  Elk  location  having  been  excluded  by 
you  from  entry,  the  above-named  J.  B.  Hag- 
gin,  who  had  previously  (August  18,  1879) 
made  application  in  your  office  for  patent  to 
the  Hurricane  lode,  and  received  the  regis- 
ter's order  for  publication  of  notice,  applied 
to  make  entry  of  said  Hurricane  claim.  To 
this  application,  however,  Andre  Chavanne 
had  filed  an  adverse  claim,  as  claimant  of  the 
Elk  location,  and  for  this  reason  you  refuaed 
Mr.  Ha^n*s  application  to  make  entry. 
From  this  action  nn  appeal  was  taken  to  this 
office,  and  it  is  urged  that  the  adverse  claim 
filed  by  Chavanne  is  insufficient  in  substance 
and  form,  the  objections  being  stated  in  detail, 
but  need  not  here  be  recited. 

The  United  States  mining  laws  confer  upon 
the  miners  of  each  mining  district  the  right 
to  make  regulationa  not  in  conflict  with  the 
laws  of  the  United  States,  or  with  the  laws 
of  the  territory  in  which  the  district  is  situ- 
ated, governing  the  location,  manner  of  re- 
cording, and  amount  of  work  necessary  to 
hold  possession  of  a  mining  claim  subject 
to  certain  requirements.  Locations  of  mining 
claims  which  fail  to  conform  to  these  re- 
quirements must  be  treated  as  illegal.  The 
laws  of  Washington  mining  district  provide, 
among  other  things : 

1st.  That  no  more  than  one  hundred  feet 
of  surface  ground  on  each  side  of  the  vein  or 
lode  shall  be  embraced  in  a  location. 

2d.  A  recorder  shall  be  elected  annually 
who  shall  hold  the  office  until  his  successor 
shall  be  duly  qualified. 

5d.  That  all  mining  locations  shall  be  re- 
corded by  said  recorder,  and  must  be  filed 
with  him  for  record  within  thirty  days  after 
being  made. 

4th.  No  meeting  (regular  or  special)  of  the 
miners  of  this  district  shall  be  legal  unless 
assembled  in  pursuance  of  a  notice  signed 
by  at  least  five  miners  (claim  holders)  which 
shall  state  the  nature  of  the  business  to  be 
transacted. 
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Of  the  five  claims  embraced  iu  Mr.  Cha- 
yanne*8  applicatiou  not  one  has  been  located 
in  conformity  to  the  local  rules  above  recited. 
None  have  been  recorded  with  the  mining  re- 
corder ;  three,  to  wit,  the  Aspinwall,  North 
Star  and  Elk,  are  six  hnndred  feet  in  width ; 
and  the  McNair  exceeds  in  length  the  limit 
allowed  by  the  United  States  laws.  There  is 
no  record  whatever  of  the  latter  location,  but 
it  is  alleged  to  have  been  located  some  time 
in  1867,  "  by  C.  V.  McNair  for  himself  and 
six  minor  children  and  Harry  Childers,"  This 
makes  eight  persons,  and  allowing  an  addi- 
tional claim  for  discovery,  they  would  have 
been  entitled  to  locate  1800  feet  under  the 
mining  act  approved  July  26,  1866,  which 
permitted  two  hundred  feet  to  be  taken  by 
each  locator  with  two  hundred  feet  additional 
for  discovery.  The  claim  applied  for,  how- 
ever, is  2000  feet  in  length.  It  is  urged  by 
the  claimant  that  the  local  laws  have  become 
obsolete  ;  that  they  were  adopted  in  1867, 
since  which  time  no  meeting  of  the  miners 
has  been  held,  and  the  custom  has  been  to 
observe  the  United  States  laws  and  be  gov- 
erned wholly  by  them;  that  it  is  also  the 
custom  to  record  all  claims  with  the  county 
recorder  and  not  with  the  mining  recorder. 

To  a  certain  extent  the  evidence  shows  that 
this  is  true.  A  great  majority  of  the  locations 
of  mining  claims  made  in  this  district  have 
been  recorded  with  the  county  recorder,  and 
the  greater  portion  of  such  locations  exceed 
the  width  allowed  by  local  laws.  But  it  ap- 
pears equally  true  that  the  recorder  elected 
at  the  miner's  meeting  in  1867  has  continu- 
ously from  that  time  kept  his  oflSce  open  for 
the  performance  of  his  duties,  and  in  every 
year  up  to  the  present  time,  location  notices 
have  been  recorded  by  him,  all  of  which,  with 
one  exception,  have  conformed  to  the  local 
laws  in  regard  to  width  of  claims.  Thus  it 
appears  that  while  many  miners  have  regarded 
the  local  laws  as  in  force  and  have  complied 
with  their  requirements,  others,  and  among 
them  the  present  claimant,  have  totally  disre- 
garded these  laws  and  paid  no  attention  to 
the  limitations  imposed  thereby.  It  does  not 
follow  that  because  a  law  has  been  persist- 
ently violated  by  those  who  owe  it  obedience 
it  thereby  becomes  a  dead  letter.  No  such 
proposition  can  be  sustained  or  admitted. 
The  laws  established  by  the  miners  of  a  min- 
ing district  derive  their  force  from  the  act  of 
Congress  which  permits  the  adoption  of  such 
laws,  and  where  they  do  not  exceed  the  scope 
allowed  them  and  have  once  been  recognized 
by  the  miners,  they  must  be  held  to  govern  in 
all  cases  where  the  possessory  right  to  a  min- 
ing claim  is  to  be  determined.     It  has  been 


within  the  power  of  the  miners  of  Washington 
mining  district  to  alter  or  amend  their  rules 
at  any  time  if  a  majority  desired  such  action, 
by  calling  a  meeting  for  that  purpose,  but 
not  even  a  majority  could  presume  that  the 
rules,  once  adopted,  were  without  force,  feav- 
ing  the  minority  who  entertained  a  contrary 
presumption,  subject  to  the  restrictions  im- 
posed by  such  rules.  In  short,  in  my  opinion, 
the  laws  adopted  by  the  miners  of  a  mining 
district  must  remain  in  force  until  amended 
or  repealed  by  the  same  authority  that  estab- 
lished them,  or  until  abolished  or  modified  by 
a  law  of  the  United  States,  or  of  the  State  or 
territory  within  which  the  mining  district  is 
situated. 

The  various  locations  embraced  in  Mr. 
Ghavanne's  claim  "  being  illegal  and  void  the 
subsequent  proceedings,  even  if  in  due  form, 
would  be  invalid."   Copp*s  Min.  Dec,  p.  IW. 

The  survey  of  these  claims  was  approved 
by  the  surveyor  general  June  26,  1878.  Ap- 
plication for  patent  was  made  on  the  29th 
day  of  the  following  August.  After  the  pe- 
riod of  publication  had  expired,  and  when 
the  plat  and  field  notes  now  before  me  should 
have  been  in  your  office,  the  surveyor-general 
on  the  15th  of  August,  1879,  eliminated  the 
Elk  location  lYom  said  plat  and  field  notes 
for  the  reason  that  *'  it  is  found  that  the  $500 
has  not  been  expended  upon  the  Elk  location 
as  required  by  law ;  that  the  survey  of  the 
lode  line  has  not  been  run  in  the  field ;  that 
the  location  is  not  iu  accordance  with  the  lo- 
cal laws  of  the  mining  district."  While  the 
reasons  assigned  by  the  surveyor-general 
should  have  been  sufficient  to  cause  him  to 
withhold  his  approval  in  the  first  instanoe,  I 
do  not  understand  how  this  survey  coold 
properly  have  come  before  him  for  re-examina- 
tion, and  I  think  his  action  in  eliminating  the 
Elk  location  from  the  survey  should  be  treated 
as  a  nullity.  Nevertheless,  you  should  have 
rejected  Mr.  Chavanne's  application  for  pat- 
ent. 1.  Because  it  embraces  claims  upon 
more  than  one  lode  or  vein  ;  and  2.  Becaaae 
various  locations  were  not  made  in  conformity 
to  the  laws  of  Washington  Mining  District. 
The  sur\'eyor-general  should  have  refused  to 
approve  the  survey  of  the  claim  because  of 
the  latter  objection. 

Your  action  in  refusing  to  allow  entry  of 
the  Elk  location  is  affirmed  upon  the  grooBd 
here  stated.  For  the  same  reason  you  should 
not  have  permitted  entry  of  the  residue,  and 
said  entry  No.  695,  ia  hereby  held  for  caacel- 
lation. 

I  further  hold  that  you  were  in  error  in  re- 
ceiving the  application  of  J.  B.  Haggin  for 
patent  to  the  Hurricane  lode,  inasmach  as  ttit 
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same  conflicts  with  the  land  embraced  in  Mr. 
Chavanne's  application.  Until  the  latter 
claim  is  finally  disposed  of,  no  application 
for  patent  to  land  in  conflict  therewith  can 
properly  be  received  by  you.  Mr.  Haggin's 
application  must  be  dismissed  and  no  entry 
can  be  allowed  except  upon  new  proceedings. 
You  will  inform  all  parties  in  interest 
hereof,  allow  sixty  days  within  which  appeal 
may  be  taken  to  the  Hon.  Secretary  of  the 
Interior,  and  thereafter  report  promptly  to 
this  office.  ^ 

Very  respectfully, 

M.  E.  N.  Howell, 
Acting  Commissioner. 


Departmsmt  of  the  Interior, 
General  Land  Office, 
Washington,  Sept  27,  1880. 
Montgomery  Blair,  Esq.,  City. 

Sir  :  I  have  considered  your  request  filed 
in  this  office  on  the  2dd  ultimo  for  a  reyiewof 
decision  of  the  Acting  Commissioner,  dated 
10th  ultimo,  dismissing  the  application  of  J. 
B.  Haggin  for  patent  to  the  Hurricane  Lode, 
situate  in  Washington  mining  district,  Cal* 
averas  Co.,  California. 

Said  application  was  dismissed  upon  the 
ground  that  a  great  portion  of  the  land  ap» 
plied  for  was  included  in  the  pending  applica- 
tion of  Andr4  Chavann^  and  hence  at  the 
date  of  Haggin's  application  the  same  was  not 
in  market. 

Chavanne's  application  for  patent  was  re- 
ceived by  the  local  officers  and  an  order  for 
publication  given.  Entry  was  refused,  how- 
ever, and  an  appeal  taken  to  this  office ;  but 
before  such  refusal,  the  register  received  Hag- 
gin's  application  and  directed  notice  thereof 
to  be  published.  The  decision  of  this  office 
rejected  Chavanne's  application,  and  allowed 
sixty  days  for  appeal,  which  have  not  yet 
elapsed.  Said  decision  will  not  be  operative 
until  the  time  allowed  for  appeal  has  expired. 

Chavanne  filed  an  adverse  claim  against 
^Haggin's  application  and  brought  suit  to  de- 
termine the  right  to  the  land.  It  is  urged  that 
said  adverse  claim  is  insufficient — is  not  good 
upon  general  demurrer — and  should  be  dis- 
missed. It  will  not  be  necessary  to  consider 
this  objection  unless  the  former  ruling  dis- 
missing Haggin's  application  shall  be  re- 
versed. 

The  rule  which  forbids  the  reception  of  an 
application  for  patent  to  a  mining  claim  which 
conflicts  with  a  claim  embaced  in  a  prior 
pending  application  is  derived  from  that  pro- 
vision of  the  statute  which  prescribes  the 
filing  of  adverse  claims.    Where  the  statute 


prescribes  one  way  in  which  a  thing  shall  be 
done  it  precludes  every  other.  Chavann^ 
having  made  application  for  patent  to  the  Elk 
mining  claihi,  Haggin,  as  owner  of  a  conflict- 
ing claim,  had  but  one  method  open  to  him  to 
protect  his  interest  and  have  his  right  deter- 
mined. 

But  you  now  urge  that,  this  office  having 
decided  that  Chavanne's  application  was  in- 
valid and  illegal,  it  Was  in  reality  no  applica- 
tion at  all,  and  hence  the  subsequent  applica- 
tion of  Haggin  should  be  allowed  to  stand, 
the  whole  object  of  the  prohibition  of  a  second 
application  being  to  compel  another  claimant 
to  institute  proceedings  in  the  local  court,  to 
test  the  right  of  possession  of  the  first  appli- 
cant, and  the  whole  reason  of  the  prohibition- 
fails  where  the  first  application  is  invalid,  for 
no  adverse  claim  need  be  filed  against  an  ap- 
plication which  is  illegal  and  invalid  upon  its 
face. 

But  the  statute  goes  further,  and  after 
limiting  the  time  within  which  an  adverse 
claim  may  be  filed  provides  that  **  thereafter 
no  objection  from  third  parties  to  the  issuance 
of  a  patent  shall  be  heard,  except  it  be  shown 
that  the  applicant  has  failed  to  compl}'  with 
the  terms  of  this  chapter."  Set.  2325,  U.  S. 
R.  S« 

Chavanne  having  filed  an  application  for 
patent  to  the  land  in  dispute,  no  other  claim 
to  the  same  land  could  be  asserted,  except  in 
the  manner  provided  by  the  statute,  and  fail- 
ing to  take  advantage  of  that  method  Mr. 
Ha^n  was  precluded  from  objecting  to  the 
issue  of  a  patent,  except  by  pointing  out  from 
the  record  that  the  applicant  had  failed  to 
comply  with  the  law.  He  had  no  right  to  as- 
sert any  claim  to  the  land  that  this  office  could 
consider, 

It  is  my  official  duty  to  examine  the  records 
of  all  mining  applications,  to  ascertain 
whether  the  claimant  has  complied  with  the 
law  and  official  regulations.  If  it  appears 
that  the  law  has  not  been  complied  with  in  re- 
spect to  some  particular  thing  that  should 
have  been  performed  prior  to  the  filing  of 
said  application,  the  case  will  be  rejected; 
but  my  action  is  subject  to  review  upon  ap- 
peal, and  until  it  becomes  final  by  waiver  of 
appeal  or  affirmance  of  the  appellate  authority, 
such  application,  in  my  opinion,  remains  a 
legal  appropriation  of  the  land  applied  for,  to 
which  no  other  claim  can  be  asserted  in  any 
manner. 

For  the  reasons  stated,  I  must  decline  to 
change  the  ruling  of  the  Acting  Commissioner, 
as  requested.  Very  respectfully, 

J.  A.  Williamson, 

Commissioner. 
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September  Term  conrened. 


Sbpt.  S7,  1880. 
Ohlef  Jattloe  Oartter,  and 


AMOciate  Juttlcee  Wylle  and  Hacntr. 

Robert  McMeen,  of  Penntylrania.  applied  for  admiMlon 
to  tbe  bar,  bat  not  being  a  member  ox  tbe  bar  of  the  Sn 


preme  Court  of  Penntylrania.  hie  applieation  was  referred 
to  tbe  committee  on  examination. 

On  motion  of  John  Selden,  Thoe.  Ollnffman,  of  North 
Carolina,  was  admitted. 

Sophie  L.  Mercer  et al.  y.  Wm.  Hofan  et  a1.  By  oonteut  of 
defu.  the  ease  was  stricken  from  tbe  calendar. 

Nancy  Johnson  t.  John  A.  Moss  et  al.  Same. 

Jessie  Raymond  t.  B.  H.  UiU.    Judgment  below  afllrmed. 

Merwiu  MoKaif  t.  J.  T.  ScrlTener.    Cause  settlttd. 

John  T.  Everly  v.  Julia  E.  Everly.    Decree  sffirroed. 

Catharine  Donnelly  v.  James  A.  Donnelly.  Decree  afllrmed. 

Barbour  k  Hamilton  t  Kirby.   Cause  settled. 

Erfcood  k  Co.  V.  Henry  C.  Jones.    Judgment  affirmed. 

Wm.  Gait  T.  U.  C.  Jones.    Judgment  affirmed. 

On  motion  of  W.  D.  Davidge,  Edmund  L.  McClelland,  of 
Ta.,  was  admitted. 

U.  S.  V.  Smothers.     Jndgment  of  Criminal  Court  affirmed. 

Sept.  28, 1880. 

In  the  matter  of  the  application  of  Francis  if.  Holton.  of 
New  York,  for  improvement  in  Rubber  Stamps.  Patent 
ordered  to  be  issued. 

Sbpt.  90. 1880. 
Adolph  LeibscbatB  r.  Webb  k  McNall.    Appeal  dismissed. 
RobU  O.  Campbell  ▼.  John  Kendall  et  al.    Decree  re- 
versed, and  cause  remanded. 

Oct.  1,1880. 
Wm.  B.  Moore  r.  Fred.  Douglass.    Judgment  reversed. 


Oct.  1. 1880. 

7488.  Henry  Selvers  v.  The  German  Capitol  Hill  Asso- 
ciation. Injunction.  Com.  sols.,  L.  G.  Hine  and  Charles 
Walter. 

7464.  Sarah  E.  Tonng  v.  Edward  L.  Toang.  OlTom. 
Com.  sol..  H.  B.  Cilttenden. 

PROBATE  COURT.— HMm«r.  J. 

Oct.  1. 1880 

Rachel  J.  Gormley  was  appointed  guardian  to  Mary  E. 
Atchison,  Leander  C.  Gormley  and  Catherine  C.  Gormley ; 
bond,  $000. 

Estate  of  Sarah  J.  Yardley ;  petition  of  M.  Ik  Honser  for 
letters  filed. 

Samuel  Fowler  and  R.  B.  Lewis  were  appofnied  gnax^ 
dians  to  Gee.  E.  Mitchell ;  bond,  $0,000. 
1^  The  will  of  Annie  E.  Lamb  was  admitted  to  probate,  and 
letters  issued  to  W.  A.  Gordon. 

Estate  of  Elise  Wolfstelner ;  letters  issued  to  Otto  L. 
Wolfsteiner;  bond.  $800. 

Andrew  Archer  was  appointed  guardian  to  orphans  of 
Hilleary  Smith  in  place  of  John  E.  Chappell. 

EsUte  of  Henri  Rochat ;  caveat  filed. 

The  will  of  EliBa  U.  Gamer  filed  for  probate. 

The  will  of  Johanna  Sullivan  filed  for  probate. 


CIRCUIT  COITRT.~BI«w  fliilta  At  I«nw. 

*  StPT.  »,  1880. 

3SS88  Wm.  A.  Gordon  V.  Kate  Marr.    Judgment  of  Jus- 
tice Taylor,  $S0. 

Skpt.  S7,  1880. 
23S84.  Gottlieb  Vollner  v.  B.  H.  Peterson.    Aco't.  $8,084.60. 
PllTs  attys,  Shellabarger  k  Wilson,  and  W.  T.  S.  Ourts. 

Sbpt.  38. 18S0. 
88286.  Fannie  A.  Cooper  V.  James  A.  Bean  et  al.    Dam- 
ages. $600.    Plffs  atty,  P.  B.  Stilson. 

28886.  Lewis  Johnson  &  <;o.  v.  W.  F.  Barrett  et  al.   Nute, 
$60d^    PllTs  atty.  E.  Carusl. 

SS887.  Sane  v.  £.  L.  Payne  et  al.    Note,  $180.    Plflh  atty, 
same. 

93888.  L.  Hammel  k  Co.  y.  W.  Frederioh.    Acc't.  $300.64. 
PllTs  atty,  J.  J.  Darlington. 

Sbpt.  80, 1880. 
38380.  Wm.  R.  Baum,  use  of  B  H.  Warner,  ▼.  E.  A.  Prott. 
Certiorari.    Defu  atty,  J.  K.  Redington. 
88890.  Same  v.  R.  W.  Tyler.     Certiorari.     Defu  atty. 


83301.  Same  y.  J.  C.  EntwUle.    Ortiorari.    Defu  atty, 
same. 

83808.  Thomas  W.  Smith  v.  Charles  W.  King.    Account, 
$884.40.    PlflTs  atty.  L.  G.  Hine. 

38398.  WUler  k  EMU  v.  O^.  W.  UarrU.    Replevin.    Plffs 
atty.  W.  F.  Mattingly. 

Oct.  1,  1880. 

83894.  W.  Preston  WUUamsoa  v.  Daniel  0*Conner.  Judg- 
ment of  Justice  Harris,  $87. 

Oct.  8,  1880. 

88996.  W.  F.  Gibbons  k  Co  ,  useof  W.  L.  Jackson,  v.  Jane 
A.Godey.    Account,  $00.40. 


UK  B4IITITT— ir«wSiiitn« 

Sbpt.  ST,  1880. 

7447.  Charles  H.  Parlier  v.  Margaret  A.  Parker.  Divorce. 
Com.  sol.,  J.  W.  Rogers. 

7448.  John  Ardeeser  v.  Amos  Hunt.    To  sell  real  estate. 
Com.  sol.,  F.  T.  Browning. 

Sbpt.  98, 1880. 

7449.  Doris  Grupe  v.  Jay  Terrill  et  al.    Injunction  and 
account.    Com.  sol.,  E.  H.  Thomas. 

74flu.  Wm.  Gnnton  y.  Harriet  Zantcinger  et  al.    To  sub- 
stitute trustee.    Com.  sol.,  J.  D.  MoPherson. 

Sbpt  80, 1880. 

7461.  David  M.  Munroe  v.  CharlotU  L.  Monroe  et  al.    Par- 
tition.   Com.  sols..  Edwards  k  Barnard. 

7468.  Robert  J.  Douglass  et  al.  v.  Samuel  E.  LewU  et  al. 
For  specific  performance.    Com.  sol.,  J.  McD.  Carrington. 


Legal  IfoHces. 


mnis  IS  TO  GIVE  notice: 

I  That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Com  t  of  the  District  of  Oolnmbla,  hold- 
ing a  Special  Term  for  Orphans*  Court  boslnese,  Letten 
of  Administration  on  the  Personal  Estate  of  Henry  O. 
Young,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  yonchers 
thereof,  to  the  subscriber,  at  or  before  the  S4ih  day  of  Sept. 
next:  they  may  otherwise  by  law  be  excluded  from  aU 
benefit  of  the  said  estate. 

Given  under  my  hand  this  84th  day  of  September,  1880. 
JANE  TOlfNG,  Admlntotratrlx. 

Haonbr  k  Maodox.  Solicitors  40-8 


THIS  IS  TO  GIVE  NOTICE 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  bold* 
ing  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  John  G.  Staf- 
ford, late  of  the  District  ot  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  vrith  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  loth  day  of 
September  next ;  they  may  otherwise  by  law  be  ex  eluded, 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  September,  1880. 
40-8  ANN  M.  STAFFORD. 

ROBBRT  CUBISTY,      ^c 

ED.  F.Brady.       )° 


>  Solicitors. 


DANKRUPTCY  NOTICE. 

Notice  is  hereby  given  that  a  third  general  meeting  of  the 
creditors  of  George  F.  and  James  U.  Gulidi,  composing 
the  firm  of  GULICK  BROTHERS,  bankrupU,  wiU  be  held 
at  the  ofllce  of  J.  Sayles  Brown,  Register  in  Bankruptgr, 
District  of  Columbia,  on  the  30th  day  of  October,  A.D. 
I860,  at  11  o'clock  a.  m. 
40  3  THOMAS  L-  HUME,  Assignee. 


•DANKRUPTCY  NA'IIOE. 

You  aro  hereby  notified  that  a  third  meeting  of  the  eredi- 
tors  of  Abner  B.  Kelly,  in  bankruptcy,  will  be  held  at  Wash- 
ington. D.  C.  at  the  ofnoe  of  J.  Sayles  Brown,  Register,  on 
the  18th  day  of  October,  A.  D.  1880,  at  11  o'clock  a.  m.  fbr 
the  purposes  of  the  final  settlement  of  said  estate. 
40-3  JOHN  A.  RUFF.  Assignee. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

R.  K.  Elliot,  administrator,  d.  b.  n..  t.  t.  a.,  of  James 
Hughes,  y.  Juliette  K.  McLean  et  al.    No.  7191  Equity. 

This  cause  being  referred  to  me  to  state  the  acfminlstra- 
tor*s  account  and  proper  distribution  of  the  asseu  of  the 
late  James  Hughes :  Notice  is  hereby  given  that  I  will  hear 
all  creditors  and  parties  interested,  at  my  ofllce.  No.  483 
Louisiana  avenue,  on  Monday,  the  Uth  day  of  October, 
1880.  at  8  o'clock  p.  m. 

JAMES  a.  PAYNB. 
40-3  Auditor. 
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■pANKBUPTOY  NOTICE. 

To  all  the  creclllors  of  MOSES  D."  FRANK  And  SARAH 

ROSENBERQ,  trading  at  M.  D.  Frank  k  Co.,  who  may 

have  prored  their  claims : 

Yon  are  hereby  notified  to  appef  r  before  the  Supreme 
Court  of  the  District  of  Colambfa.  sliMnK  In  Bankraptoy,  to 
hear  the  petition  of  Moses  D.  Frank  on  the  ISth  day  of 
October,  1880,  at  U  o'clock  a.  m  ,  and  to  hear  the  petiilon  of 
Sarah  Rosenberg,  on  the  14th  day  of  October,  1880,  at  II 
o'clock  a.  m.  at  the  office  of  J.  Sayles  Brown.  Reirlster,  at 
the  City  Hall,  Washing  ton.  D.  C.  to  show  cause  why  a  dis- 
charge from  all  their  debu  should  not  be  granted  to  said 
Bankrupts. 

Ton  are  also  notified  that  the  second  and  third  meetings 
of  said  bankrupts*  creditors  will  be  held  before  the  Reg- 
ister at  the  same  place  on  the  11th  day  of  October,  1880, 
at  11  o'clock  a.  m. 

By  order  of  the  Court.  FREDK.  DOUGLASS. 

40-S  U.  S.  Marshal  of  D.  C,  as  Messenger. 


THIS  IS  TO  OIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  w.  a.  on  the  peronal  esUte  of 
James  H.  Gnllck,  late  of  Distnotof  the  Columbia,  deceased. 
All  persons  harlng  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the   same,  with  the  Touchers 
thereof,  to  the  subscriber,  at  or  before  the  S4th  day  of  Sep- 
temberlnext:  the/  may    otherwise  by  law  be  excluded 
fh>m  all  benefit  of  the  said  estate. 
Oiren  under  my  hand  this  84th  day  of  September,  1880. 
SIDNEY  T.  THOMAS, 
40-8  Administrator  w.  a. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia.    Holding  a  Special  Term  for  Orphans'  Court 
Business.  October  1, 1880. 
In  the  matter  of  the  Will  of  Elisa  H.  Oamer,  deceased. 
Application  for  Probate  of  Will,  and  fbr  Letters  Testa 
mentary  on  the  estate  of  Eltsa  H.  Oamer,  late  of  the  Dis- 
trict of  Columbia,  has  this  day  been  made  by  Charles  E. 
Fraser.  of  the  city  ot  Washington. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  .Friday,  the  20ih  day  of  October  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  said  will  should  not  be 

5 roved  and  admitted  to  probate  and  record,  and  Letters 
estamentary  on  the/estateof  the  said  deceased  should  not 
issue  as  prayed.     ProTlded,  a  copy  of  this  order  be  pub- 
lished once  a  week,  for  three  weeks,  in  the  Washington 
Law  Reporter  prcTious  to  the  said  day. 
By  the  Court:  W.  S.  COX,  Justice,  ko. 

Test :  404       A.  WEBSTER,  RegUter  of  Wills. 

C.  E.  Fbasbb,  Solicitor. 


rr  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphan's  Court 
Business.    October  1, 1880. 

In  the  case  of  Elisabeth  Q,ueen,  Administratrix,  of 
Charlotte  Q,ueen,  deceased,  the  Administratrix  aforesaid 
has.  with  the  approval  of  the  Court,  appointed  Friday,  the 
Mth  day  of  October,  A.  D.  1880,  at  11  o'doek  a.  m.  for 
making  payment  and  distribution  under  the  Coort's 
direction  and  control :  when  and  where  all  creditors  and  i»er» 
sons  entitled  to  distributive  shares,  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly  an- 
thoriied,  with  their  claims  against  the  estate  properly 
vouched  ;  otherwise  the  administratrix  will  take  the  ben- 
efit of  the  law  against  them :  Provided  a  copy  of  this  or* 
der  be  published  once  a  week  for  three  weeks  In  the  Wash- 
ington i^aw  Reporter  previous  to  the  said  day. 

404  Test:  A.  WEBSTER,  Register  of  WiUs. 

W.  W.  BOARMAN,  Solicitor. 

rpHIS  IS  TO  OIVE  NOTICE, 

X  That  the  subscriber,  of  Baltimore,  Maryland,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
letters  on  the  personal  estate  of  John  H.  Belt,  late  of  the 
District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  lo  exhibit  the  same,  vri  th  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  S8th  day  of  September 
next':  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Oiven  under  my  hand  this  S8th  day  of  September,  1880. 
404  CHARLES  MACK  ALL,  Executor. 

aoRi>0!f  k  OOBDON,  Solicitors,  8384)4  St..  Washington  City. 
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HANCERY  SALE  OF  VALUABLE  PROPERTY  ON 
.SEVENTH  STREET,  BETWEEN  M  AND  N  STS., 
NORTHWEST,  AND  ON  H  STREET,  BETWEEN 
FOURTH  AND  FIFTH  STS.,  NORTHWEST,  AT 
AUCTION. 

By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  lu  eonlty  cause  No.  7,168,  dooket  90, 1 
will  offer  for  sale,  on  TUESDAY,  the  Ath  day  of  October, 
A.  D.,  1880,  at  ft  o'clock,  p.  m.,  in  front  of  the  premises,  all 
those  pieces  or  parcels  of  land  lying  and  being  in  the  city 
of  WaHhington,  District  ot  Columbia,  and  Icnown  and  de- 
scribed on  the  ground  plan  or  plat  of  said  city  as  lots  twelve 
(12)  and  thirteen  (IS),  in  square  numbered  four  hundred  and 
lorty -eight  (448)  according  to  the  subdivision  of  said  square, 
recorded  In  Liber  N.  K.  Vfo.  I.  folio  !i76,  in  the  oflloe  of  the 
surveyor  of  the  District  of  Columbia.  These  lou  front  on 
7th  street  west,  near  the  comer  of  M  street  north,  fronting 
47  feet  by  a  depth  of  106  feet  to  an  alley. 
Also, 

By  yiriue  of  the  same  decree,  I  will  offer  for  sale  on 
WEDNESDAY,  the  «th  day  of  October,  A.  D.  1880,  at  6 
o'clock  p  m.,  in  front  of  the  premises,  all  that  piece  or  par- 
cel of  ground  lying  and  being  in  the  city  of  Washington,  in 
the  District  of  Columbia,  and  known  and  described  on  the 
ground  plan  or  plat  of  said  city  as  being  lot  thiriy-eight 
(SS),ln  square  numbered  five  hundred  and  seventeen, 
according  to  the  subdivision  of  all  of  lot  ^  and  east  7  feet 
front  of  lot  4,  square  817,  made  by  Horace  J.  Fiost  Novem- 
ber Sftth.  1878,  and  recorded  in  subdivision  book  No.  10,  folio 
14,  of  the  surveyor  of  said  District,  together  with  all  the 
improvements,  ways,  easemenu,  rights,  privileges  and  ap- 
purtenances to  the  same  belonging  or  appertaining.  This 
prope  rty  is  situated  on  H  street  north,  between  4th  and  6th 
streets  west,  and  has  also  a  front  on  Mrissachusetts  ave. 
On  a  part  of  said  lot  is  a  two-story  frame  dwelling. 

Terms,  on  both  properties,  as  prescribed  by  said  decree, 
areas  follows:  One- third  cash;  balance  in  equal  Instal- 
menu  at  six,  twelve  and  eighteen  months,  for  which  the 
notes  of  the  purchaser  shall  be  taken,  bearing  interest 
from  day  of  sale,  and  secured  by  deed  of  trust  upon  the 
property  sold ;  or  the  whole  of  the  purchase  money  may 
be  paid  in  cash,  at  the  option  of  the  purchaser.  A  deposit 
of  $100  will  be  required  on  each  lot  at  the  time  of  sale, 
and  all  conveyancing  and  recording  at  the  purchaser's  cost. 
If  the  terms  of  sale  are  not  compiled  with  in  10  days  from 
the  day  of  sale,  the  trustee  reserves  the  nght  to  resell  the 
property  upon  which  default  has  been  made  at  the  risk  and 
cost  of  the  defaulting  purchaser  or  purchasers,  niutr  givmg 
five  days'  public  notice  of  such  resale  in  some  newspaper 
pnblUhed  in  Washington,  D.  C. 

HORACE  J  FROST, 

88  8 Trustee. 

IN  THE  SUPREME  COURT  OF   THE   DISTRICT  OF 
C'OLUMUIA.  the  34ih  day  of  September,  1880.  | 
Dob  ETTA  Rbhm  ) 

V.  I    No.  7106.    Equity. 

HlKNA  Kbpplbr.  3 

On  motion  of  the  plaintiif,  by  Messrs.  L.  G.  HIne 
and  Leon  Tobriner,  her  solicitors,  it  is  ordered  that  the  de- 
fendant, Minna  Keppler,  cause  her  appearance  to  be  en- 
tered herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day,  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 
By  the  Court.  W.  S.  COX,  Justice. 

True  copy.     Test:  88-8  R.  J.  Mxics.Olerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT   OF 
Columbia,  the  24 th  day  of  September,  1880. 
Thkodobb  a.  Kbndio  and  Maby*) 
H.  Kbhdio  I 

V.  V  No.  7444.  Eq.  Doc.  SO. 

GcoRox  Butlbb  and  Albbbt  O.  I 

S.  RlLBT  BT  AL.  J 

On  motion  of  the  plaintiffs,  by  Mr.  Judson  T.  Cull,  their 
solicitor,  it  is  .ordered  that  the  defendants,  George  Butler 
and  Albert  O.  S.  Riley,  cause  their  appearance  to  be 
entered  herein  on  or  l>eforethe  first  rule-day  occurring  forty 
days  after  this  day  :  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

W.  S.  COX,  JssUce. 

True  copy.  Test ;         88-S  R.  J.  Mbios.  Ulerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

EQt7ITY  CAU8B  No,  8.428. 
To  depositors  in  the  Washington  City  Savings  Banlr. 
Notice  b  hereby  given  that  all  depositors  who  .have  not 
drawn  either  of  the  last  three  dividends  made  by  the  Re- 
ceiver will  be  debarred  trom  all  claim  whatsoever  unless 
their  claims  for  undrawn  dividends  be  piesented  to  the  Re* 
eeiver  on  or  before  October  16, 1880. 

W  F.  MATTINGLY,UteMlver, 
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THIS  IS  TO  OITE  NOTICE. 
That  {he  sabsortben,  of  Washincion,  D.  O..  haye  ob- 
tained from  the  Sapreme  Ooart  of  the  District  of  Colam- 
bia,  holdtnr  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration,  on  the  personal  estate  of  Ben- 
jamln^eiss.  late  of  the  District  of  Columbia,  deceased. 
AJl  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same, with  the  vouchers  there- 
of, to  the  subscribers,  at  or  before  the  14th  daj  of  Sept. 
next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Giren  under  our  hands,  this  14th  day  of  September,  1880. 
ELnSA.B£TU  HEISS. 
40-8  ROBERT  MoMEEN. 


tN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  thU  94th  day  of  September,  A.  D.  188U. 


ABUN DKL  IT  AL. 

T- 

IMLAY  BT   AL. 


No.62Ai.    In  Equity. 


Upon  consideration  of  the  trustee's  report  filed  on  July  16 
1880,  It  is,  this  day  ordered,  that  the  sale  thereby  reported  be 
ratified  and  confirmed,  unless  cause  to  the  contrary  thereof 
be  shown  on  or  before  the  i4th  day  of  October,  A.  D. 
1880.  Provided  a  copy  of  this  order  be  inserted  in  the 
Washington  Law  Reporter,  once  in  each  of  three  successive 
weeks  before  said  day. 

The  report  states  the  amount  of  tale  to  be  $766 

By  the  Court :  W.  S.  COX,  Justice,  4c. 

True  copy.    Test :       S»-8  R.  J.  Meigs,  Clerk,  4c. 


TN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 


No.  «,76S.    Eq.  Doc.  19. 


Columbia. 
Wabnbr  Waddbt 

V, 
CLIPTOX  ANDBRSON  BT  AL. 

It  is  by  the  court  this  S6th  dav  of  September,  A.  D.  1680, 
ordered  that  the  sale  made  and  this  day  reported  by  John 
D.  Couirhlan,  trustee  in  the  above-entitled  cause,  of  thereal 
estate  therein  mentioned,  be  ratified  and  confirmed  unless 
cause  to  the  contrary  be  shown  on  or  before  the  26th  day 
of  October,  A.  D.  188o.    Provided,  a  copy  of  this  order  be 

fmblished  in  the  Washington  Law  Reporter  once  a  week 
or  three  successive  weeks  before  said  day. 
The  report  states  the  amount  of  sale  to  be  $280. 

W.  S.  iJOX,  JusUce. 
R.  J.  Mbigs,  Clerk,  etc. 


Trie  copy.    Test:       SO-8 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  Citv,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  on  ahe  personal  estate  of  Wal- 
ter S.  Ringgold,  late  of  the  State  of  Maryland,  deceased. 

All  persons  having  claims  against  thesaid  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  a  tor  before  the  17th  day  of  September, 
next :  they  may  otherwise  by  law  be  excluded  Arom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  17th  day  of  September,  1880. 
.'I8-8  WALTER  S.  COX,  Adm*r. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  17th  day  of  September,  1880. 

ROBBHT  J.  ISUKRWOOD  i 

V.  [No.  74S«.    F^.  Doc.  20. 

ZOB  Halbt  btal.  ) 

On  motion  of  the  plaintiff,  by  Mr.  O,  W.  Cooper,  his  sol, 
ictor,  it  is  ordered  that  the  defendant,  Joseph  Dawson- 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occourring  forty  days  after  this  day :  other- 
wise the  cause  will  be  proceeded  with  as  In  case  of  default. 

By  the  Court :  W.  S.  COX,  Jnstloe,  Ac. 

A  true  copy.        Test :  S8-8        R.  J.  Mbxgs,  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  I8th  day  of  Sept.,  1880. 

SUbAB  BiLBY  ) 

V.  I    No.  74S8.    Eq.  Docket  10. 

Waltbr  S   WB8T.        ) 

On  motion  of  the  plaintiff,  by  Messrs.  Cook  A  Cole,  her 
solicitors,  it  Is  ordered  that  the  defendant  cause  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  thisdav:  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  defkult. 

By  the  oour(  W.  S.  COX,  Justice. 

Atmeoopj.       Test:        38-S  B.  J.  Muot.  Clerk. 
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FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  thel8th  day  of  September.  1880. 

Frank  J.  Clabkb       ) 

V.  \    No.  7,434-    Equity  Docket,  SO. 

Ellbn  M.  Clabkb.      ) 

On  motion  of  the  plaintiff,  by  Mr.  Wm.  T.  Bailey,  his 
solicitor,  it  is  ordered  that  the  defendant.  Ellen  M.  Clarke, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
first  rule  day  occurring  forty  days  after  this  day :  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  defknlt. 
By  the  Court:  W.  S.  COX,  Jnstioe. 

A  true  copy.  $»••  Test;  R.  J.  Mbios,  Clerk. 


rruiis  IS  TO  give  notice. 

J.  That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Thomas 
Hoynes,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  toexhibitthesame,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  90th  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand,  thlf  SOtb  day  of  August,  1880. 

PETER  CAMPBELL. 
H.  T.  Taggart,  Solicitor. 88-S 


THIS  IS  TO  GITE  notice. 
That  the  subscriber,  of  Washington  City.  D  C  ,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  S}>ecial  Term  for'Orphans'Court  business,Letters 
of  Administration,  on  the  personal  estate  of  John  Q,u liter, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to    the  subscriber,  at  or  before  the  17th  day  of 
Sept<>mber  next;   they   may  otherwise    by  law    be  ex- 
cluded from  all  benefit  cf  the  said  estate. 
Given  under  my  hand  this  17th  day  of  September.  1880. 
MARGARET  QUILTER.  Adm»x. 
Haonbb  a  Maddox,  Solicitors.  884 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  18th  day  of  September,  1880. 
Phillip  Honckbl,   tb aping    as^ 

HUMCKBL.ACO,  I     jj^y^     Eq.  Doc 

Emma  Rbindl  btal  J 

On  motion  of  the  plaintiff,  by  Mr.  Chailes  A.  Elliot,  his 
solicitor,  it  is  ordered  that  the  defendants,  Emma  Reindl 
and  Anton  C.  Tandte,  cause  their  appearance  to  be  en- 
tered herein  on  or  before  the  first  mle-rlay  occurring 
forty  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  ease  of  defkult. 

By  the  Court.  W.  S.  COX.  Justice,  Ac. 

A  true  copy:   Test:  88  3  R.  J.  Mbios,  Clerk. 


TWrOTICE, 

Whereas,  Two  pieces  of  United  States  Revolutionary 
land-bounty  scrip  numbered  10.180  and  10.141,  respectively, 
each  for  eighty  (80)  acres,  was  issued  by  the  Department  of 
the  Interior,  under  the  acts  of  Congress  of  May  30,  18S0,  and 
July  IS,  1882,  and  whereas,  said  scrip  has  been  loet  or  de- 
stroyed: Notiet  it  htrthy  gittn  that  on  the  fth  day  of 
October,  1880.  applieation  will  be  made  to  the  <Tommissk)ner 
of  the  General  Land  Office,  at  the  City  of  Washington,  D. 
C,  in  pursuance  of  the  rules  and  regulations  of  hisofllce, 
for  the  issue  of  a  <»rtified  copy  in  lieu  of  said  lost  or  de- 
stroyed scrip. 

THOS.  C.  SHAPLEIGH, 
P.  C.  SLETTEN. 

Crooksron,  Minn.,  August  11, 1880. 84-6 


J 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Gborgb  Coburn  bt  al. 

V.  \    No.  8809.     Equi^Doe.  If. 

William  Hbndbrsoit  bt  al, 

It  is  ordered  by  the  court  this  17th  day  of  September,  A. 
D.  1880,  that  the  tale  made  and  reported  by  M.  F  Morris. 
truHtee.  in  the  above  entitled  cause,  of  the  real  estate  therein 
mentioned,  be  ratified  and  confirmed,  unless  cause  to  the 
contrary  thereof  be  shown  on  or  before  the  16th  davof 
October  next ;  Provided,  a  copy  of  this  order  be  publlsbed 
in  the  Washington  Law  Reporter  once  a  week  for  tbree  sac- 
cessive  weeks  before  said  day  The  report  states  the 
amount  or  sales  to  be  $1,800.  subject  to  deduction  of  arrears 
of  taxes. 
By  the  Court.  WALTER  S.  COX,  Jnstiee 

True  copy.  Test:  R.  J.  Mbxoo,  Clerk.       88.-S 
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WASHINGTON      .     .     -    .    .    October  11,  1880 


GBORGE  B.  CORKHILL       -        .        Editob 
A.  H.  JACKSON      .     -      AssooiATB  Editor 


Pursuant  to  adjournment  the  Supreme 
Court  of  the  United  States,  opened  the  Octo- 
ber Term  to-day.  With  the  exception  of  Jus- 
tices Field  and  Clifford  the  Bench  was  full. 
It  is  feared  the  latter  will  not  occupy  his 
chair  again. 

The  Calendar  is  a  heavy  one,  embracing 
many  important  causes. 

•  ^•^> 

The  Case  OP  tde  Editors  of  the  Lancas- 
TER  Intelligencer,  who  were  also  members 
of  the  bar,  and  who  were  expelied  from  the 
bar  by  Judge  Patterson,  because  they  pub- 
lished certain  severe  criticisms  on  his  official 
conduct  in  a  case  then  before  him,  has  at- 
tracted considerable  public  attention. 

The  Supreme  Court  of  Pennsylvania,  Shars- 
wood,  C.  J.,  delivering  the  opinion,  have  re- 
versed the  decision  of  Judge  Patterson,  and 
discuss  at  some  length  questions  involved, 
wherein  they  do  not  deny  the  power  of  a  judge 
to  disbar  an  attorney  for  official  misconduct 
in  or  out  of  court.  They  decide  that  for  "a 
grave  offense  committed  out  of  court,  such  as 
theft,  forgery  or  perjury,  it  is  clear  that  an  at- 
torney  cannot  be  summarily  expelled  from 
the  bar  without  a  formal  indictment,  trial  and 
conviction  by  a  jury,  or  on  confession  in  open 
court."  And  that  the  same  rule  applies  in 
cases  of  libel.  "  The  office  of  an  attorney," 
says  the  court,  "is  his  property,  and  he  can- 
not  be  deprived  of  it  unless  by  the  judgment 
of  his  peers  or  the  law  of  the  land."  The 
opinion  further  says,  that  as  lawyers  are  the 
best  qualified  to  bring  to  the  public  notice 
judicial  misconduct,  it  is  their  right  and  duty 
to  do  so.  "  To  say  that  an  attorney  can  only 
act  or  speak  on  this  subject  under  liability  to 
be  called  to  account  and  to  be  deprived  of  his 
profession  and  livelihood  by  the  very  judge 
or  judges  whom  he  may  consider  it  his  duty 
to  attack  and  expose,  is  a  position  too  mon- 
strous to  be  entertained  for  a  moment  under 
our  present  system." 


The  Seven  ^ise  Men  of  Greeee. 

The  Seven  Wise  Men  of  Greece  are  sup- 
posed to  have  lived  in  the  tiflh  century  B.  C. 
The  reason  of  their  being  designated  "  wise  " 
is  variously  given,  but  the  generally  approved 
account  seems  to  be,  that  as  certain  Coan 
fishermen  were  dragging  their  nets,  a  party  of 
strangers  agreed  to  buy  whatever  should  be 
in  the  nets  without  seeing  the  contents.  On 
an  occasion  the  nets  were  found  to  contain  a 
golden  tripod,  supposed  to  have  been  cast 
over  board  by  Helen  on  her  voyage  from  Troy. 

A  dispute  arose  between  the  fishermen  and 
the  strangers,  as  to  whom  it  belonged,  and  as 
they  could  not  agree  they  took  it  to  the 
Temple  of  Apollo,  and  consulted  the  priestess 
as  to  what  should  be  done  with  it.  She  said 
it  must  be  given  to  the  wisest  man  in  Greece, 
and  it  was  accordingly  sent  to  Thales,  who 
declared  that  Bias  was  wiser,  and  sent  it  to 
him.  Bias  sent  it  to  another  one,  and  so  on, 
until  it  had  passed  through  the  hands  of  the 
seven,  afterwards  distinguished  by  the  title  of 
the  "Seven  Wise  Men;"  and  as  each  one 
claimed  thi.t  some  other  was  wiser  than  he,  it 
was  sent  to  the  Temple  of  Apollo,  where  ac- 
cording to  some  writers,  it  remained  to  teach 
the  lesson,  that  the  wisest  are  the  most  dis- 
trustful of  themselves. 

Having  heard  a  discussion  recently  among 
several  learned  men  respecting  the  seven  sages 
of  Greece,  we  give  below  a  few  supposed 
facts  concerning  them,  which  are  at  great  vari- 
ance with  the  historical  knowledge  of  said 
learned  men.  Before  proceeding,  we  will 
state  there  is  great  doubt  as  to  whom  they  were 
or  what  they  did,  or  said,  entitling  them  to  the 
appellation  of  "  wise  men."  At  all  events,  it 
would  be  difficult  to  find  nowadays,  seven 
men  who  would  pass  gold  around  in  that  man- 
ner. 

Bias  lived  about  570  B.  C,  during  the  time 
of  CroBSu?.  He  was  a  lawyer  and  generally 
employed  in  matters  of  state,  and  advised 
the  lonians,  when  threatened  by  Cyrus  to  take 
their  personal  property  and  settle  in  Sardinia. 
The  advice  being  rejected,  and  the  lonians 
being  reduced  to  desperate  straits,  as  were 
the  people  of  Priene,  the  birth-place  of  Bias, 
they  were  making    arrangements  to  escape 
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from  the  beleaguered  cities,  and  being  asked 
"  why  he  was  not  concerned  as  other  citizens 
were,  gave  utterance  to  the  law  of  the  tramp, 
which,  however,  was  improvised,  stolen,  by  the 
Romans,  and  converted  into  a  Latin  proverb, 
omnia  mea  me  cum  porto — ••  I  carry  all  my 
goods  with  me." 

Cleobulus  was  celebrated  for  the  beauty 
of  his  person.  He  wrote  some  verses  and 
died  at  70  years  of  age ;  about  564  B.  C. 
Just  why  "  beauty  of  person "  and  **  some 
verses,"  entitled  him  to  be  classed  as  one  of 
the  "  seven  wise  men  of  Greece,"  or  of  any 
other  country,  is  beyond  our  comprehension ; 
unless  he  was  adjudged  so  by  some  syndicate 
of  mamas  with  marriageabe  daughters  desirous 
of  being  "fixed"  for  life. 

Chilo  was  celebrated  for  nothing  especially 
brilliant,  unless  a  few  saws  entitle  him  to  dis- 
tinction :  "  To  keep  a  secret,  to  know  best 
how  to  employ  our  time,  and  to  suffer  injuries 
without  murmuring."  The  first  clause  cer- 
tainly shows  him  to  have  been  a  woman-hater ; 
and  the  latter,  too  plainly  exhibits  his  igno- 
rance of  human  nature ;  and  he  could  not  have 
been  a  Christian,  because  he  departed  five 
hundred  years  before  the  Christian  era.  His 
fame  chiefly  rests  upon  the  saw  ''know  thy- 
self," which  was  engraved  in  golden  letters  in 
the  temple  of  Delphos.  It  is  said  he  died 
with  Joy,  embracing  his  son,  who  had  been 
crowned  at  the  Olympic  games.  This  is 
further  proof  that  he  was  not  a  Christian,  be- 
cause none  of  the  sect  could  die  happily,  em- 
bracing a  son  who  had  won  at  a  game. 

PiTTACUs  lived  about  612  B.  C.  He  as- 
sisted in  overthrowing  the  "  tyrant,"  Melan- 
chrus,  and  exhibited  great  valor  in  the  con- 
test between  the  Lesbians  and  the  Athenians 
for  the  possession  or  Sigeum  in  the  Troad. 
His  townsmen,  the  Mitylenaeans  were  so 
pleased  with  his  military  prowess  that  they 
gave  him  a  land  grant — the  first  one  we  know 
of — which,  however,  he  dedicated  to  sacred 
purposes,  the  first  grant  ever  so  dedicated, 
and  which,  ages  after  the  donor  had  passed 
beyond  the  river  Styx,  was  known  as  the 
"Pittaceian  land." 

Periakdeb  succeeded  to  authority  at  Cor- 


inth and  Corcyra  about  628  B.  C.  He  was 
•*  The  Tyrant"  and  Justly  so  designated.  In 
order  to  secure  himself  in  power  he  had  mur* 
dered  all  the  principal  citizens  of  Corinth. 
He  was  opposed  to  luxury  in  living,  and  be 
kept  the  city  in  peace.  He  levied  no  direct 
taxes  upon  the  citizens,  but  supported  bis 
government  by  export  and  import  duties.  He 
murdered  his  wife  and  banished  his  son, 
the  prince  apparent,  who  was  put  to  death  by 
the  people  of  Corcyra,  in  order  to  relieve 
themselves  from  one  bearing  the  tyrant's 
name — Periander.  The  father  took  a  most 
cruel  revenge  upon  the  perpetrators  of  the 
deed,  and  sought  further  revenge  by  sending 
three  hundred  youths  of  the  best  families  to 
be  made  eunuchs  of  by  the  King  of  Siu*dis; 
but  stopping  at  Samos  they  were  rescued  by 
the  people ;  hearing  of  the  rescue,  Periander 
died,  at  the  age  of  80  years,  it  is  said  of 
chagrin. 
The  following  appears  upon  his  tomb : 

Periander  lies  within  Corinthian  ground. 
For  power  and  wisdom  above  all  renowned. 

Periander's    most    celebrated    maxim   is, 

There  is  nothing  which  prudence  cannot  ac- 
complish." 

SoLOK,  the  most  famous  of  Greek  law- 
givers, lived  about  688  years  B.  C.  His  first 
real  service  to  the  state  was  that  of  reviving 
the  martial  spirit  of  his  countrymen ;  and  con- 
quering Salamis,  for  which  he  received  a  land 
grant.  Henceforth,  however,  his  public  ser- 
vices are  conspicuously  honorable,  an  earnest 
patriot,  honestly  working  for  the  composure 
of  the  social  and  political  distinctions  of 
Athens.  His  fame,  chiefiy,  rests  upon  his 
success  in  originating  and  carrying  through 
the  measure,  Seisachtheia,  to  lighten  the  bur- 
den of  debt  that  weighed  down  the  lower 
classes. 

Thalbs  is  regarded  by  some  as  the  first 
Greek  who  speculated  on  the  constitution  of 
the  universe.  Accordins:  to  him,  the  original 
principle  of  all  things  is  water,  from  which 
every  thing  proceeds,  and  into  which  it  is 
again  resolved.  It  is  strange  the  teetotallers 
have  not  cannonized  this  philosopher  as  the 
founder  of  the  Temperance  Order. 
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An  Important  Decision  in  the  Virginia 
Midland  Railroad  Case  was  rendered  on 
the  6th  inst.,  by  the  Supreme  Court  of  Appeals 
of  Virginia,  in  the  case  of  the  Virginia  Mid- 
land Railroad  Company.  A  decree  was  passed 
on  the  13th  of  February,  1880,  by  the  circuit 
court  of  Alexandria,  at  the  suit  of  bondholders 
of  the  company,  for  the  sale  of  the  several 
roads  owned  by  the  defendant,  an  insolvent 
corporation.  These  embraced  the  old  Orange 
and  Alexandria  road,  which  by  consolidation 
with  the  Manassas  Gap  road  became  the 
Orange,  Alexandria  and  Manassas  Railroad 
Co.,  which  latter  corporation  was  subsequently 
consolidated  with  the  Lynchburg  and  Dan- 
ville road  to  form  the  Washington  City,  Vir- 
ginia  Midland  and  Great  Southern  Railroad 
Co.  Default  having  been  made  in  the  pay- 
ment of  principal  or  interest,  or  both,  of 
several  classes  of  bonds  secured  by  successive 
mortgages  upon  these  ditferent  roads,  the  de- 
cree referred  to  for  the  sale  of  the  roads,  and 
marshaling  the  diffSerent  claims  and  liens  of 
different  classes  of  creditors,  was  obtained  by 
the  concerted  action  of  a  majority  of  the  various 
bondholders.  Exceptions  were  filed  to  the 
decree,  and  pending  the  hearing  of  these  ex- 
ceptions upon  appeal  to  the  Virginia  court  of 
appeals  an  injunction  was  obtained  staying 
the  sale.  The  court  of  appeals,  in  an  opinion 
delivered  on  the  6th  inst.,  by  Judge  Christian, 
overrules  all  these  exceptions,  seventeen  in 
number,  except  two  of  minor  importance,  and 
thus  substantially  afiQrms  the  decree  of  sale 
obtained  by  the  bondholders,  the  case  being 
remitted  to  the  lower  court  for  the  purj^ose  of 
enabling  it  to  reform  its  decree  in  the  minor 
particulars  alluded  to. 


CompArlson  •f  Handwrl  tines. 

The  following  summary  of  the  rulings  on 
the  proper  practice  in  proving  handwriting  by 
comparison  will  be  of  present  interest  under 
the  new  statute  (I  L.,  1880,  c.  36) : 

Docuemnts  which  are  proved  to  be  genuine, 
and  which  are  not  otherwise  in  evidence,  may 
go  to  the  jury  for  the  purpose  of  comparison 
of  hands.  The  genuineness  of  the  document, 
however,  which  goes  to  the  jury  for  the  pur- 
pose of  comparing  the  contested  document 


with  it,  must,  it  seems,  either  be  admitted,  or 
else  established  by  clear,  direct  and  positive 
testimony  (Adams  v.  Field,  21  Vt.,  256). 

The  genuineness  of  the  test  papers  must  be 
either  acknowledged  or  proved  (Hammond's 
Case,  2  Me.  [2  Green.],  33). 

Two  obvious  ways  of  proving  the  standard 
are  by  the  testimony  of  a  witness  who  saw 
the  party  write  it,  and  second,  by  the  party's 
admission  when  not  offered  by  himself.  The 
courts  say  they  are  not  prepared  to  adopt  the 
suggestion  that  the  standard  may  be  proved 
bv  a  witness  who  has  only  seen  the  party  write 
(Hyde  v.  Woolfolk,  1  Iowa,  159). 

The  standard  must  be  proved  by  persons 
who  testify  directly  and  positively  to  its 
having  been  written  (Pavey  v.  Pavey,  30  Ohio 
St.,  600,  citing  Bragg  v.  Colwell,  19  Ohio  St., 
407). 

A  constable's  returns  on  executions  are  not 
competent  as  a  standard  of  his  signature, 
where  the  witness,  the  Justice  of  the  peace, 
swore  that  he  saw  him  sign  some  of  them,  but 
could  not  say  which  ones,  and  believed  them 
all  to  be  in  his  handwriting  (Depue  v.  Place, 
7  Penn.  St.,  428). 

Comparison  of  hands  is  not  allowed  where 
standard  is  only  proved  by  opinion  of  wit- 
nesses (Eborn  v.   Zimpelman,  47  Tex.,  503). 

The  certificate  of  acknowledgment  of  a 
mortgage  does  no  t  prove  the  signature  of  the 
mortgagor  to  be  genuine  for  the  purpose  of 
rendering  it  admissible  as  a  standard  of  com- 
parison (Hyde  v.  Woolfolk,  1  Iowa,  159). 

Letterpress  copies  cannot  be  used  as  a 
standard  (Commonwealth  v.  Eastman,  1  Cush., 
189). 

As  to  compelling  discovery  of  writings  to 
be  used  as  test  papers,  see  Wilson  v.  Thorn- 
bury  (L.  R.  17.  Eq.,  517). 

The  sufficiency  of  the  proof  of  the  stand- 
ards is  determined  in  the  first  instance  by  the 
judge  as  a  preliminary  question  to  their  ad- 
missibility. The  jury  must  then  be  satisfied 
of  their  genuineness  before  making  the  com- 
parison (State  V.  Ward,  39  Vt.,  225 ;  contra. 
State  V.  Hastings,  53  N.  H..  452). 

It  is  the  province  of  the  court — ^that  is,  of 
the  judge,  not  the  jury — ^to  determine  whether 
the  standard  has  been  proved  beyond  a 
reasonable  doubt,  and,  if  not,  to  exclude 
(Bragg  V.  Colwell,  19  Ohio  St.,  407).— Da% 
N.  Y.  Register. 


Habits  of  literary  conversation,  and  still 
more,  habits  of  extempore  discussion  in  a 
popular  assembly,  are  peculiarly  useful  in 
giving  us  a  ready  and  practical  command  of 
our  loQowledge. 
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Executory  Devise. — Implied  Revocation. — De 
vise  over  inconsistent  with  absolute  power  of 
sale  in  first  taker. 

IsoLiNA  E.  Howard 

V. 

Adelaide   Sophia   Carusi,  JoHn  McLean 
Carusi  et  al. 

Equity  No.  6078. 

W.  B.  Webb  for  complainant. 

L.  G.  HiNE  for  respondants. 

Mr.  Justice  Cox  delivered  the  opinion  of 
the  court : 

On  the  18th  of  March,  1872,  Lewis  Carusi 
made  his  last  will,  containing  the  following 
provision : 

"  Second.  And  as  to  all  my  property,  real, 
personal  and  mixed,  after  the  payment  of  my 
just  debts  and  funeral  charges  as  aforesaid, 
and  the  payment  of  the  legacies  hereinafter 
mentioned,  I  give,  devise  and  bequeath  the 
same  to  fny  brother,  Samuel  Carusi,  to  be  held, 
used  and  enjoyed  by  him,  his  heirs,  executors, 
administrators  and  assigns  forever,  with  the 
hope  and  trust,  however,  that  he  will  not 
diminish  the  same  to  a  greater  extent  than 
may  be  necessary  for  his  comfortable  support 
and  maintenance ;  and  that  at  his  death  the 
same,  or  so  much  thereof  as  he,  the  said 
Samuel  Carusi,  shall  not  have  disposed  of  by 
devise  or  sale,  shall  descend  to  my  three  be- 
loved neices,  Philippa  Estelle  Caulfield,  n^ 
Carusi,»Genevieve  E.  Carusi,  and  Isolina  E. 
Carusi,  the  daughters  of  my  said  brother, 
Samuel  Carusi,  a)9  follows:  To  the  said 
Philippa  Estelle  Caulfield,  n^  Carusi,  the  sum 
of  five  thousand  dollars  (f  5000),  the  remainder 
of  my  estate  to  be  divided  between  Genevieve 
E.  Carusi  and  Isolina  E.  Carusi,  share  and 
share  alike,  as  tenants  in  common,  and  not  as 
joint  tenants." 

Oa  the  18th  of  July,  of  the  same  year,  he 
executed  a  deed  in  trust  to  Samuel  Carusi, 
containing  the  following  declaration  of  trusts : 

"  In  trust,  nevertheless,  to,  for  and  upon  the 
following  uses  and  trusts — that  is  to  say,  in 
trust  to  sell  and  convey  the  whole  or  any  part 
of  the  said  pieces  or  parcels  of  ground  and 
premises  at  the  discretion  of  the  said  party  of 
the  second  part,  and  to  invest  the  moneys 
arising  out  of  such  sale  or  sales  in  other 
property  or  securities,  for  the  use  and  benefit 
of  the  said  party  of  the  first  part ;  and  in  event 
of  the  death  of  the  said  party  of  the  first  part, 
so  much  of  said  pieces  or  parcels  of  ground 
as  may  remain  unsold,  or  such  other  property 


as  may  be  purchased,  or  such  securities  as 
may  be  acquired  in  manner  aforesaid,  to  con- 
vey to  such  person  or  persons  as  the  said 
party  of  the  first  part  may,  by  his  last  will  and 
testament  or  other  paper  writiiig  under  his  hand 
and  sealy  by  two  persons  witnessedt  designate 
and  direct.*' 

On  the  17th  of  October,  1872,  Lewis  con- 
veyed the  same  property  to  Samuel  absolutely, 
in  fee  simple,  reserving  to  himself  the  rents 
and  profits  during  his  life. 

On  the  23d  of  March,  1877,  Samuel  executed 
a  will,  devising  all  his  real  estate,  which  is 
admitted  to  include  the  property  described  in 
this  suit,  to  his  wife  for  life,  with  remainder 
to  all  his  children,  equally,  in  fee. 

The  complainant,  who  is  the  Isolina  E.  Ca- 
rusi named  in  the  will  of  Lewis,  insists  that, 
by  virtue  of  that  will  and  the  deed  of  trust  of 
July,  1872,  she  and  her  sister,  Genevieve,  are 
entitled,  subject  to  the  pecuniary  legacies,  to 
the  whole  estate  of  Lewis.  She  files  this  bill, 
claiming  that  the  deed  of  trust  shall  be  de- 
clared to  be  in  full  force  and  effect ;  that  the 
will  of  Lewis  Carusi  shall  be  declared  opera- 
tive to  designate  the  persons  to  whom  the  es- 
tate of  said  Lewis  was  to  go,  under  said  deed 
of  trust,  after  his  death ;  that  the  absolute 
deed  from  Lewis  to  Samuel  of  October  1872, 
be  treated  as  fraudulently  obtained  and  void. 

The  leading  facts  are,  the  will  of  Lewis  Ca- 
rusi, of  March  18th,  1872,  the  deed  in  trust 
from  him  to  Samuel,  of  July,  18th,  1872,  the 
absolute  deed  from  him  to  Samuel  of  October 
17th,  1872,  and  Samuel  Carusi* s  will  of  March 
23d,  1877. 

I  will  first  examine  the  effect  and  operation 
of  Lewis  Carusi*s  will,  as  if  it  were  the  only 
paper  executed  by  Lewis  Carusi.  It  contains 
two  important  provisions.  First.  It  gives  and 
devises  all  his  estate  to  his  brother  Samuel 
Carusi,  to  be  held,  used  and  enjoyed  by  him, 
his  h«irs,  executors,  administrators  and  as- 
signs, forever.  Secondly.  At  his  death,  it 
gives  said  estate,  or  so  much  thereof  as  Sam- 
uel shall  not  have  disposed  of  by  devise  or  sale, 
to  his  nieces,  including  the  complainant. 

The  first  provision  standing  alone  gives  a 
clear  fee  simple  estate  including  unqualified 
powers  of  sale  and  devise.  The  second,  which 
might  otherwise  be  held  to  qualify  the  first, 
distinctly  recognizes  the  power  to  sell  and  de- 
vise in  Samuel.  Now  Samuel,  by  his  will  of 
March,  1877,  devised  all  this  property  to  his 
wife  for  life,  with  remainder  to  all  bis  children. 
There  was,  therefore,  nothing  left  for  this 
complainant  to  take  under  the  strict  terms  of 
Lewis'  will,  which  only  gave  to  her  and  her 
sisters  what  should  not  have  been  devised  or 
sold  by  Samuel  in  his  lifetime,    fiut  it  is 
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maintained  by  the  complainant  that  the  fac 
of  the  gift  over  to  her  and  her  sisters,  after 
the  death  of  Samuel,  of  itself  qualifies  the 
estate  first  given  to  Samuel  and  takes  away 
from  him  the  power  o^Jevising ;  that  the  gift 
over,  in  terms,  of  what 'has  not  been  devised 
is  fatal  to  the  power  of  devise.  If  this  con- 
struction can  be  maintained,  it  must  be  by  re- 
forming the  will  and  striking  out  from  it  the 
power  to  Samuel  to  devise,  which  is  explicitly 
recognized.    Can  a  court  do  this  ? 

There  are  two  classes  of  cases  referred  to 
in  this  connection.  In  the  first,  while  the 
common  law  doctrine  is  recognized,  that  an 
estate  may  be  given  to  one  in  fee  simple,  and 
yet,  on  a  contingency,  may  be  given  over  to 
another,  by  way  of  executory  devise,  which 
gift  over  is  held  to  qualify  and  restrain  the 
first  taker's  control  over  the  estate,  yet  it  is 
further  held,  that,  where  the  first  taker  is,  in 
terms,  vested  with  the  power  of  absolute  dis- 
position, the  devise  over  is  inconsistent  with 
this,  just  as  any  restraint  upon  alienation  is 
inconsistent  wit  h  a  conveyance,  by  deed,  of  a 
fee  simple,  and  is  void.  (See  4  Kent,  271 ; 
Jackson  v.  Bull,  10th  Johnson,  p.M9;  Jack- 
son V.  Livingston,  15  Jotnson,  169,  Ide  v.  Ide, 
5  Mass.,  504 ;  Burbank  v.  Whitney,  24  Pick., 
154 ;  Ramsdale  v.  Ramsdale,  21  Maine,  293  ; 
McRee's  Ad.  v.  Means,  84  Alabama,  372; 
Cook  V.  Walker,  15  Georgia,  462 ;  Feame,  sec. 
667.)  According  to  these  authorities  the  de- 
vise over,  under  which  the  complainant  claims 
would  have  to  be  considered  void  as  incon- 
sistent with  the  devise  to  Samuel. 

Another  class  of  cases  consists  of  those 
which  hold  that  the  devise  over  cuts  down  and 
restricts  a  general  gift  to  the  first  taker  to  a 
life  estate,  and  which  endeavors  to  reconcile 
such  devise  over  with  the  power  of  disposition 
given  to  the  first  taker,  by  limiting  the  latter 
to  his  life  interest.  This  is  a  matter  of  con- 
struction. These  authorities  do  not  undertake 
to  strike  out  the  power  of  disposition  from 
the  will,  but  construe  it  as  confined  to  the  life 
estate  of  the  first  taker,  in  order  to  harmonize 
his  rights  with  those  of  the  remainderman. 
(See  Smith  v.  Bell,  6  Peters,  68 ;  Lardner  v'. 
Bridges,  17  Pick.,  339;  Terry  v.  Wiggins,  47 
N.  Y.,  516 ;  Dean  v.  Dumally,  36  Miss.,  and 
other  cases.)  It  is  obvious,  however,  that  if 
the  first  taker  has  the  power  to  devise  the  fee 
simple  after  his  death,  the  rights  of  the  re- 
mainder man  after  his  death  would  be  wholly 
inconsistent  with  such  power  of  devise.  The 
two  cannot  be  reconciled  by  any  effort  of  con- 
struction. And  this  was  recognized  by  the 
Court  of  Appeals  of  New  York  in  the  case  of 
Terry  v.  Wiggins,  47  N.  Y.,  516.  In  such 
case,  therefore,  the  title  of  the  second  devisee 


could  not  be  maintained  without  rejecting 
from  the  will  the  power  of  devise  conferred  by 
it  upon  the  first  taker,  which  no  court  can  do. 
In  this  case,  the  devise  over  by  Samuel  Caru- 
si,  being  only  of  such  property  as  Lewis  may 
not  have  disposed  of,  by  clear  implication 
gives  to  Lewis  the  power  to  dispose  of  the 
property  absolutely,  t.  e.,  in  fee  simple. 
It  seems  to  me,  therefore,  that,  in  this  case, 
the  devise  over  to  the  complainant  and  her 
sisters  is  inconsistent  with  the  estate  conferred 
in  the  first  instance  on  Samuel  Carusi,  and 
would,  therefore,  be  void. 

But  admitting  the  interpretation  and  effect 
claimed  for  the  will  by  the  complainant,  let 
us  see  what  effect  is  produced  by  the  deed 
in  trust  made  subsequently. 

This  trust  is  to  manage  the  property  for  the 
use  and  benefit  of  Lewis,  the  grantor,  during 
his  life,  and  upon  his  death  to  convey  to  such 
person  or  persons  as  Lewis  may,  by  his  last 
will  and  testament,  or  other  paper  writing  un- 
der his  hand  and  seal,  by  two  persons  wit- 
nessed, designate  and  direct.  It  is  not  *'  to 
such  persons  as  he  has  designated,"  referring 
to  a  certain  designation  in  the  past,  nor  to 
such  persons  "  as  he  may  have  designated," 
referring  to  a  possible  designation  in  the  past, 
but  to  such  as  he  **  may  designate,^*  which  is  a 
clear  and  unmistakable  reference  to  the  future. 
In  point  of  fact,  he  never  thereafter  executed 
any  will  designating  and  directing  to  what 
beneficiaries  the  property  should  go,  and  no 
snch  designation  took  pl^ce  by  any  new  act, 
unless  by  the  absolute  deed  of  October,  1872, 
which,  if  valid,  would  be  fatal  to  the  claims 
of  the  complainant.  If  the  will  of  March, 
1872  be  admitted  to  be  in  due  form  so  as  to 
answer  the  purposes  of  a  direction  and  desig- 
nation under  this  trust,  and  it  had  never  been 
revoked,  it  could  be  appealed  to  as  establish- 
ing the  rights  of  the  complainant.  A  will 
only  operates  at  the  time  of  the  testator's 
death.  It  is,  therefore,  whenever  executed, 
in  its  effect,  future,  as  to  any  act  done  by  him 
in  his  life.  As  Lord  Mansfield  expresses  it 
in  the  case  of  Spring  v.  Biles,  Ist  Term  Re- 
ports, 435,  note,  such  a  reference  means  any 
will  that  shall  be  in  force  at  the  death  of  the 
testator."  A  will,  therefore,  which  is  to  go  into 
effect  after  the  date  of  an  instrument  like  this, 
although  executed  before,  fully  gratifies  the 
language  referring  to  persons  whom  the 
speaker  m^y  by  his  last  will  and  testament 
designate. 

But  this  will  was  revoked  by  operation  of 
law.  It  is  a  well  settled  rule  of  law  that 
when  a  testator,  after  executing  his  will, 
changes  the  legal  seisin  and  conveys  away 
the  fee  simple,  the  will  is  thereby  revoked. 
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upon  the  implicatioD  of  law  that  the  testator 
has  changed  his  intention.  (See  4  Kent,  528 ; 
Bosely  v.  Bosely^s  Executors,  14  Howard,  390.) 
And  if  this  were  not  the  rule,  and  if  the  in- 
strument I  am  now  considering  were  another 
will,  instead  of  a  deed,  still  the  first  will  would 
be  considered  revoked,  because  the  second 
disposition  is  entirely  inconsistent  with  it. 
The  first  purports  to  give  absolutely  to  Sam- 
uel and  after  his  death  to  his  daughters.  The 
second  gives  neither  him  nor  them  anything, 
but  gives  the  estate  to  him  in  trust  for  such 
persons  as  the  testator  may  designate  in  future. 

It,  therefore,  follows  that  there  was  never 
any  valid  instrument  in  existence,  after  the 
execution  of  the  deed  in  trust,  which  could  be 
called  a  designation  and  direction  in  regard 
to  the  beneficiaries  under  that  trust,  unless  it 
be  the  absolute  deed,  which  will  not  avail  the 
complainant.  To  avoid  this  conclusion,  it  is 
sought  to  establish  a  connection  between  the 
will  and  the  deed  in  trust.  If  the  deed  had 
given  the  estate  "  upon  such  trusts  as  I  have 
by  my  last  will  declared,"  the  deed  would,  by 
reference  to  the  will,  have  made  those  trusts 
a  part  of  the  conveyance,  and  would  have  es* 
tablished  them  irrevocably.  The  grantor 
could  no  more  change  them  afterwards  than 
he  could  recall  the  title.  But  it  is  obvious, 
that  he  did  not  mean  to  convey  absolutely  up- 
on the  trusts  of  that  will,  because  he  clearly 
reserves  to  himself  a  power  to  designate  the 
objects  of  his  bounty  in  future  by  either  will 
or  other  paper.  The  only  construction  left 
for  the  complainant  to  rely  upon  is  to  treat 
the  deed  in  trust  as  if  it  conveyed  for  the 
benefit  of  such  persons  as  the  grantor  had 
already  designated  by  his  will,  or  might  there- 
after designate  by  will  or  other  paper.  To  do 
this  is  to  add  language  to  the  deed.  It  is  not 
impossible  that  Lewis,  the  grantor,  may  have 
supposed  that  his  will  was  unaffected  by  his 
deed  in  trust  and  would  take  effect,  unless 
subsequently  revoked,  and  that  he  may  have 
had  this  in  mind  when  executing  this  deed  in 
trust.  But,  in  the  first  place,  this  is  mere 
conjecture.  There  is  no  evidence  of  that 
fact,  even  if  such  evidence  were  admissible,  to 
control  the  interpretation  of  this  deed.  In 
the  next  place,  such  evidence  would  not  justify 
the  court  in  altering  the  terms  of  the  deed. 

We  are  now  concerned  with  the  interpreta- 
tion of  a  regular  conveyance  under  seal,  and 
not  a  will ;  and  certainly  no  parol  evidence 
could  be  admitted  of  vague  expressions  ut- 
tered from'time  to  time,  in  order  to  interpo- 
late new  terms  into  such  a  conveyance.  In 
the  next  place,  the  will  cannot  be  relied  upon 
as  a  designation  or  appointment  such  as  this 
trust  contemplates,  because  it  is  inconsistent 


with  the  trust.  The  trust  is  that  Samuel  shall 
convey  to  somebody  to  be  designated  by  Lewis, 
and  that  too  upon  the  death  of  Lewis.  The 
will  does  not  direct  Samuel  to  convey  upon 
his  brother's  death  tetany  one,  but  simply 
gives  the  estate  to  hint. 

On  these  grounds,  it  does  not  seem  to  me 
possible  to  construe  this  deed  in  trust  as  if  it 
read  that  the  beneficiaries  should  be  those 
who  are  named  in  the  past  will,  or  those  who 
might  be  designated  thereafter,  but  the  deed 
in  trust  has  reference  to  a  future  act  of  the 
grantor,  and  no  such  act  ever  took  place,  un- 
less it  was  consummated  by  the  absolute  deed 
of  October,  1872.  The  will,  then,  is  entirely 
out  of  the  case.  The  deed  in  trust  left  the 
title  in  Lewis  for  the  benefit  of  heirs  general  in 
case  of  Samuel's  failure  to  appoint  any  special 
objects  of  his  bounty.  In  that  view  the  com- 
plainant would  not  be  entitled  to  the  relief 
she  seeks,  if  there  were  no  subsequent  con- 
veyance. It  becomes,  therefore,  unnecessary 
to  inquire  into  the  validity  of  the  shbsequent 
conveyance  of  October,  1872,  because,  whether 
that  be  valid  or  not,  the  complainant  fails  to 
establish  smy  title  to  relief. 

The  decree  below  is-afiSrmed. 

I  am  requested  to  state  that  the  Chief  Jus- 
tice dissents  from  this  conclusion. 


DaUBERT  ET  AL.   V,  ECKERT,  ETC. 

Husband  and  wife :  Married  woman ;  mort- 
gage of  ,  to  secure  future  indebtedness  ofhus- 
ba7id  ;  application  of  mortgage  mxmey. 

A  married  woman,  havinfi:  tlie  power  to  mortf^age 
her  lands  to  secure  the  futiire  indebtedness  of  her 
husband,  may  ^ive  the  money  raised  by  the  mort- 
gage immediately  to  blm. 

The  mortgagee  has  nothing  to  do  with  the  applica- 
tion of  the  mortgage  money. 

Error  to  the  Common  Pleas  of  Lehigh 
County. 

Sci.  fa,  sur  mortgage,  by  Charles  Eckert, 
administrator,  etc.,  against  David  Daubert 
and  Herriena  Daubert. 

The  following  afiSdavit  of  defence  was  filed  : 
"That  this  defendant,  Herriena  Daubert,  is 
the  wife  of  David  Daubert,  the  other  defend- 
ant, and  was  a  married  woman  at  the  time  of 
executing  said  mortgage,  dated  August  1, 
1873,  recorded,  etc.,  *  *  *  on  which  said  suit 
is  brought,  that  said  money  named  in  said 
mortgage  was  loaned  to  her  by  John  Eckert 
for  the  improvement  of  her  separate  estate ; 
that  said  money  was  paid  to  her  husband,  who 
used  it  for  the  improvement  of  his  estate,  and 
no  part  of  said  money  went  for  the  necessary 
improvement  of  her  separate  estate,  nor  for 
purchase-money  of  her  separate  real  estate. 
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Dor  was  it  used  for  necessaries  in  her  family ; 
all  of  which  she  expects  to  prove  on  the  day 
of  the  trial  of  this  cause." 

The  court  made  absolute  a  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  de- 
fence, Albright,  P.  J.,  delivering  the  follow- 
ing opinion :  ''  It  is  not  alleged  that  the  mort- 
gage upon  which  suit  is  brought  was  not 
executed  and  acknowledged  in  the  manner  and 
form  requisite  to  bind  the  wife's  separate  real 
estate.  It  is  averred  in  the  affidavit  of  de- 
fence that  the  money  for  which  the  mortgage 
was  given  was  loaned  by  the  mortgagee  to  the 
wife  for  the  improvement  of  her  separate  real 
estate ;  tbat  the  money  was  paid  to  the  hus- 
band, who  used  it  for  the  improvement  of  his 
estate.  It  is  not  stated  that  the  payment  of 
the  money  to  the  husband  was  without  the 
consent  of  the  wife,  or  that  she  did  not  agree 
that  her  estate  should  be  encumbered  for  the 
debt  of  her  husband.  The  substance  of  what 
is  alleged  seems  to  be  that  the  original  inten- 
tion or  negotiation  was  for  a  loan  to  improve 
her  estate,  but  when  the  transaction  came  to 
be  consummated  she  permitted  her  husband  to 
receive  the  money  for  which  the  mortgage  was 
given.  It  is  not  said  that  any  fraud  was  prac- 
tised on  the  wife  in  the  execution  or  delivery 
of  the  mortgage. 

"  A  husband  and  wife  may  execute  a  valid 
mortgage  of  her  separate  real  estate  to  secure 
the  husband's  debt.  The  power  to  do  this  ex- 
isted before  the  passage  of  the  act  of  1848, 
and  this  was  not  changed  by  said  act.  Jami- 
son V.  Jamison,  8  Wh.,  457 ;  Black  v.  Galway, 
12  H.  19  ;  Miner  V.  Graham,  Ibid.,  491 ;  Lytle's 
App.,  12  Cas.,  131 :  Haffey  v.  Carey,  28  P.  F. 
S.,  481.  This  is  what  was  done  in  the  case 
before  us.  The  affidavit  discloses  no  facts 
eonstituting  a  defence  to  the  mortgage." 

The  defendants  took  this  writ,  assigning 
for  error  the  entry  of  judgment  on  the  affi- 
davit. 

For  the  plaintiff  in  error,  it  was  contended : 

The  court  below  decided  this  case  upon  the 
theory  that  the  mortgage  was  given  to  secure 
the  debt  of  the  husband.  If  such  were  the 
facts  of  the  case  there  would  be  no  trouble  in 
the  case,  and  the  mortgage  would  undoubtedly 
be  valid  and  binding  upoii  the  wife.  But  such 
are  not  the  facts.  The  affidavit  of  defence 
alleges  clearly  and  explicitly  that  the  husband 
was  not  the  borrower,  but  that  the  contract  of 
loan  was  made  with  the  wife,  that  she  became 
the  borrower,  that  the  loan  was  made  to  her, 
and  not  to  the  husband ;  that  the  loan  was 
made  to  her  for  the  improvement  of  her  separ- 
ate estate,  but  the  money  came  into  the  hands 
and  possession  of  her  husband,  and  was  never 
applied  to  the  improvement  of  her  separate 


estate,  but  was  used  by  him  for  other  pur- 
poses. Hence  the  mortgf^e  could  not  have 
been  given  to  secure  the  debt  of  the  husband, 
but  simply  as  a  security  for  the  wife's  con- 
tract, and  this  mortgage  in  question  cannot 
be  held  valid  upon  the  theory  on  which  the 
court  below  decided  the  case,  namely,  that  a 
married  woman  can  give  a  valid  mortgage  for 
the  debts  of  her  husband. 

A  married  woman  is  not  liable  for  debts 
contracted  or  money  borrowed  by  her  for  the 
avowed  purpose  of  improving  her  separate  es- 
tate, unless  it  be  further  shown  that  the  money 
was  actually  so  applied.  Heugh  v.  Jones,  8 
C.  482 ;  Lippincott  v.  Leeds,  27  Sm.,  420 ; 
Wolbach  V.  Lehigh  Building  Assoc,  8  N.,  211. 

For  the  defendant  in  error,  it  was  conten- 
ded: 

The  act  of  1770,  giving  to  married  women 
the  power  to  convey  real  estate,  makes  no  re- 
striction as  to  the  consideration  or  purpose  of 
the  conveyance.  If  the  mortgage  be  execu- 
ted in  due  form,  it  is  valid.  Jamison  v.  Jami- 
son, 3  Wh.,  471 ;  Journeay  v.  Gibson,  6  Sm., 
69. 

The  affidavit  amounted  simply  to  an  aver- 
ment that  the  mortgage  was  given  to  secure 
the  repayment  of  money  loaned  by  the  mort- 
gagee to  the  husband.  There  is  no  pretence 
of  want  of  knowledge  or  consent.  The  hus- 
band received  the  money,  and  the  wife  could 
lawfully  mortgage  her  real  estate  to  secure  his 
debt. 

March  22,  1880.  The  court :  If,  as  was 
settled  in  Haffey  v.  Carey  (28  P.  F.  Smith, 
481),  a  married  woman  can  mortgage  her  lands 
to  secure  the  future  indebtedness  of  her  hus- 
band, it  is  not  easy  to  understand  why  she 
may  not  give  the  money,  raised  by  the  mort- 
gage, immediately  to  him.  The  mortgagee 
has  nothing  to  do  with  the  application  of  the 
mortgage  money.  All  that  is  necessary  is, 
that  the  husband  and  wife  should  join  in  the 
execution,  and  that  she  should  be  separately 
examined,  and  acknowledge  the  instrument 
in  the  manner  prescribed  by  law. 

Judgment  affirmed. 

Per  Curiam.  Grbbn  and  Mbrcur,  JJ., 
absent. 


Many  are  willing  to  wound  who  are  yet 
afraid  to  strike. 

Good  husbandry  is  not  bad  divinity. 

Threb  may  keep  counsel  if  two  be  absent. 

Double  dealing  is  the  index  of  a  base  spirit- 

The  less  a  man  thinks,  the  more  he  talks. 


Digitized  by 


Google 


648 


WASHDfGTON  LAW  REPORTER. 


Vol.  Vm 


NOTES  OF  RE€E!f  T  DECISIONS 

Amendments  changing  cause  of  action  not 
allowed. — While  a  large  discretion  may  be  ex- 
ercised by  the  court  below  in  permitting 
amendments  to  the  pleadings,  yet  sach  an 
amendment  to  the  narr.  as  substantially 
changes  the  cause  of  action  will  not  be  al- 
lowed. 

In  an  action  against  a  constable  for  ex- 
cessive distress,  the  plaintiff  (after  an  award 
of  arbitrators  in  his  favor,  and  an  appeal  by 
defendant)  filed  a  narr.  in  trespass  vi  et  armis. 
which  set  forth  the  tenancy,  the  amount  of 
rent  in  arrear,  and  the  goods  distrained. 
Upon  the  trial  the  court  permitted  him  to 
amend  by  denying  the  tenancy. 

Held  to  be  error. 

In  such  a  case  the  narr.  not  being  under 
the  act  of  May  10,  1871,  (P.  L.  205,)  allow- 
ing  double  damages  for  distress  where  no  rent 
is  due,  there  can  be  no  recovery  under  its  pro- 
visions. 

Assignments  of  error  which  contain  merely 
a  memorandum  of  the  names  of  witnesses 
whose  testimony  has  been  erroneously  re- 
ceived or  rejected,  are  not  in  accordance  with 
Rule  xxiv,  and  will  be  disregarded.  FRoyse 
V.  May.    Supreme  Court  of  Pa.,  1880.J 

Practice, — ^Where  a  judgment  has  been  re- 
versed  on  account  of  a  fatal  defect  in  the 
sheriff's  return  to  a  writ  of  scire  facias^  the 
effect  is  as  if  there  had  been  no  return  at  all, 
or  the  entry  had  been  mcecomes  non  misit 
hreve,  and  the  proper  course  to  pursue  is  to 
issue  an  alias  writ. 

By  the  act  of  Assembly  of  March  23, 1866, 
it  was  provided  that  in  a  proceeding  on  a 
scire  facias  sur  municipal  claim  no  judgment 
by  default  should  be  entered  unless  an  affi- 
davit was  filed  stating  that  the  defendant  in 
the  writ  had  been  duly  notified  to  make  pay- 
ment of  the  claim,  etc. 

Held,  that,  when  such  affidavit  had  been 
filed  previously  to  taking  judgment  under  an 
original  writ,  the  judgment  having  been  set 
aside  on  account  of  a  defect  in  the  return,  it 
was  not  necessary  to  file  a  second  affidavit  in 
order  to  take  judgment  under  an  alias  writ, 
the  original  and  the  alias  being  part  of  one 
and  the  same  proceeding.  [Wistar  v.  City  of 
Philadelphia,  to  use,  etc.  Supreme  Court  of 
Pa.,  1880.] 

Interest  coupons, — A  was  the  owner  of  a 
coupon  bond  of  the  corporation  defendant. 
The  interest  coupon  on  which  this  suit  was 
brought  stated  on  its  face  that  it  was  payable 
December  1,  1875,  at  a  certain  banking-house. 
This  house  went  out  of  business,  and  the  B. 


Bank  occupied  its  premises,  and  the  coupons 
were  paid  at  this  bank  for  some  years,  to 
plaintiff  among  others.  On  Nov.  29,  1876, 
the  defendant  sent  to  the  bank  funds  sufficient 
to  pay  the  interest  falling  due  Dec.  1,  and  all 
coupons  presented  at  the  bank  up  to  Dec.  22, 
were  paid  by  the  bank ;  plaintiff  had  not  at 
that  date  presented  his  coupon  for  payment 
On  that  day  the  bank  made  an  assignment 
for  the  benefit  of  its  creditors,  and  subse- 
quently plaintiff  demanded  payment  of  the 
defendant,  and,  upon  refusal,  brought  suit  :— 

Held,  that  the  defendant  was  liable. 

Per  Curiam.  The  corporation  which  issues 
a  coupon  bond  is  in  the  position  of  a  maker 
of  a  promissory  note,  not  of  a  drawer  of  a 
check  or  bill  of  exchange.  There  is  no  ob- 
ligation on  the  holder  to  demand  payment 
within  a  reasonable  time.  [Williamsport  Gas 
Co.  V.  Pinkerton.  Supreme  Court  of  Pa., 
1880.] 

Silent  partner. — M  and  B  owned  a  business 
which  was  carried  on  in  B's  name,  M  being  a 
dormant  partner.  B,  without  the  authority 
and  in  fraud  of  M,  signed  accommodation 
bills  in  his  own  name,  one  of  which  was  ad- 
dressed to  him  at  the  place  of  business  of  the 
firm.  The  proceeds  were  paid  into  the  same 
banking  account  with  B's  own  money  and  that 
of  the  firm.  These  transactions  were  not  en- 
tered into  the  partnership  books,  and  their  ef- 
fect was  to  diminish  the  capital  of  the  firm. 
Held,  in  an  action  by  a  bona  fide  holder  with- 
out notice  that  these  facts  rebutted  the  pre- 
sumption that  the  bills  were  those  of  the  firm. 
[Yorkshire  Banking  Co.  v.  Beatson  &  Mycock, 
Eng.  Ct.  of  App.] 

Wills :  Aliens. — An  alien  devisee,  upon  ac- 
ceptance of  the  devise,  takes  a  conditional 
title,  absolute  against  the  heirs  of  the  testa- 
tor, but  defeasible  by  the  State  until  he  makes 
and  files  the  deposition  required  by  statute ; 
this  he  may  do  at  any  time  before  the  State 
recovers  the  lands  upon  paying  the  costs  of 
any  proceeding  for  escheat  which  may  have 
been  instituted. 

Under  ch.  115,  Laws  1845,  where  a  devise 
is  made  to  aliens,  and  one  of  the  devisees  files 
the  requisite  deposition,  the  estate  vests  in 
such  devisee. 

Affirming  S.  C.  6  W.  Dig.,  858. 
[Hall  et  al.,  v.  Hall  et  al.,  N.  Y.  Ct.  of  Appls.! 

Excise. — Commissioners  of  excise  in  any 
part  of  the  State,  including  New  York  city, 
have  authority,  in  their  discretion,  to  grant  an 
ale  and  beer  license  authorizing  its  sale  to  be 
drank  on  the  premises  to  a  person  not  licensed 
as  a  hotel  keeper.  [Wm.  H.  Mundy  v.  Rich- 
ard J.  Morrison  et  al.    N.  Y.  Sup.  Ct  N.  Y.] 
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Husband  and  wife. — ^Where  a  hnsband  acts 
for  his  wife  in  the  ordinary  management  of 
her  property,  as  in  the  collection  of  rents,  or 
interest  on  mortgages,  with  her  knowledge, 
and  withoat  any  dissent  on  her  part,  he  will 
be  presumed  to  have  acted  as  her  duly  ap- 
pointed agent,  and  she  will  be  estopped  from 
subsequently  claiming  to  recover  interest- 
moneys  so  recived  by  him. 

Whether  mere  knowledge  and  want  of  dis- 
sent on  the  part  of  the  wife  would  raise  a 
presumption  oQipower  in  the  husband  to  re- 
ceive and  receipt  for  the  corptis  of  her  per- 
sonal estate,  not  decided.  [Barley  v.  Rolfe. 
Supreme  Court  of  Pa.,  1880.J 

A  notarial  protest  of  a  promissory  note  is 
not  necessary.  It  is  only  important  as  prima 
facie  evidence  of  demand  on  the  maker  and 
notice  to  the  endorsers.  The  testimony  of  the 
notary  that  he  had  given  the  defendant  notice 
of  non-payment  on  the  day  of  protest,  and 
that  subsequently  the  defendant  admitted  its 
receipt,  was  better  evidence  than  the  certifi- 
cate of  the  same  notary  under  his  official  oath. 
[Falk  V.  W.  Lee  &  Co.    Sup.  Ct.  of  Penn.l 


■  mmw  < 


Court  of  Appeals  of  Texas — June  2,  1880. 

Alonzo  Mathews  v.  The  State  or  Texas. 

When  a  person  sells  a  horse  and  the  purchaser  wins 
back  the  money  at  cards,  if  the  former  owner  take 
the  horse  from  the  possession  of  the  purcliaser 
without  his  knowledge  or  consent  with  tlie  inten- 
tion of  regaining  ownership,  it  is  theft. 

Appeal  from  Navarro  county. 
Winkler,  J.,  delivered  the  opinion  of  the 
court: 

According  to  the  testimony,  this  appellant 
and  another,  on  a  quiet  Sunday  morning,  en- 
gage in  a  quiet  game  of  cards,  in  which  for- 
tune seems  not  to  have  favored  the  defendant. 
One  of  the  defendant's  witnesses  who,  it 
seems,  was  not  present  all  the  time,  says  the 
first  time  he  saw  them  they  (the  players),  put 
up  $1.50.  The  defendant  seems  to  have  been 
called  Lon,  which  we  suppose  to  be  an  abbre- 
viation for  Alonzo,  the  christian  name  of  the 
defendant ;  his  adversary  seems  to  have  been 
called  Tobe ;  the  witness,  after  mentioning  the 
wager  of  a  $1.50,  says:  "Tobe  won  Lon's 
money;  Lon  put  up  his  saddle;  Tobe  won 
that  also,  and  Lon  put  up  his  horse,  and  Tobe 
won  him."  There  seems  to  be  some  discre- 
pancy between  the  witnesses  as  to  whether 
the  defendant  really  staked  the  horse  on  the 
game  or  whether  he  did  not  sell  the  horse  to 
Tobe  for  $25  in  money  and  lost  that  instead 
of  the  horse ;  be  this  as  it  may,  whether  he 


staked  the  horse  or  the  money  Tobe  was  the 
winner,  either  of  the  horse  or  the  $25. 

Counsel  for  the  defendant  states  this  part 
of  the  case  in  this  way :  "  On  Sunday  morn- 
ing, in  January,  1878,  the  appellant  and  Tobe 
Green  begun  playing  cards  at  the  latter's 
house  for  money ;  Green  won  all  of  appellant's 
money,  and  appellant  *  put  up '  his  saddle  and 
Green  won  that;  then  appellant  *put  up' 
his  coat  and  Green  won  that  also ;  appellant 
then  proposed  to  *  put  up '  his  horse,  but  Tobe 
thought  it  was  '  against  the  law '  to  play  for  a 
horse,  so  he  proposed  to  pay  $25  for  the  horse 
with  the  understanding  that  they  would  play 
for  the  money,  which  they  accordingly  did  ; 
Green  was  *  in  luck '  decidedly  and  won  the 
$25  also;  this  ended  the  game."  "Green," 
counsel  continues,  "  took  appellant's  money 
.and  stufied  it  down  his  pocket ;  took  his  coat 
and  put  it  on  ;  took  bis  saddle  and  strapped 
it  on  his  horse ;  got  on  the  horse  and  rode 
away  proud  and  happy,  whilst  appellant  fol- 
lowed on  fool,  sad  and  dejected." 

They  went  to  Green's  brother*  shouse,  when, 
counsel  says,  appellant  was  inveigled  into 
signing  a  bill  of  sale.  After  which  Green 
locked  the  horse  up  in  his  brother's  blacksmith 
shop,  and  appellant  left  "  a  sadder,  but  not  a 
wiser  man."  That  night,  his  counsel  says,  he 
returned,  broke  open  the  shop  door,  took  his 
horse  and  left. 

The  grand  jury  indicted  the  defendant  for 
the  theft  of  tlie  horse,  describing  him  as  one 
certain  gelding,  and  took  from  the  possession 
of  the  owner,  Tobe  Green.  The  offense  is  set 
out  by  appropriate  averments.  But  this  is 
not  all.  The  defendant,  it  seems,  after  his 
arrest,  was  admitted  to  bail,  and  was  in  the 
custody  of  his  surety,  S.  W,  Bell ;  some  time 
before  the  trial  it  seems  he  took  it  into  his 
head  that  he  would  leave,  and  putting  the  idea 
intc  execution,  his  surety  followed  him 
and  brought  him  back  without  flifficulty  and 
delivered  him  up  to  the  sheriff;  witness  says 
he  was  within  thirty  yards  of  the  defendant 
before  he  saw  him,  and  the  witness  had  a  Win- 
chester rifle. 

The  defendant  appears  to  have  been  vigor- 
ously defended  in  the  court  below,  and  well 
represented  here  by  brief  of  counsel.  When 
it  was  attempted,  on  the  trial,  to  prove  the  at- 
tempted escape  of  the  defendant,  the  defend- 
ant's counsel  objected.  The  witness.  Bell, 
being  interrogated  and  answered,  as  in  the 
statement  of  facts,  the  defendant  having  ob- 
jected to  the  answer  of  the  witness,  and  his 
objections  having  been  overruled,  the  defend- 
ant reserved  a  bill  of  exceptions  to  the  rul- 
ing of  the  court.  The  principle  ground  of  ob- 
jection to  this  testimony  seems  to  be  that  the 
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defendant  being  on  bail  was  not  required  to 
remain  at  any  partictflar  place  so  that  he  was 
present  at  the  trial,  and  that  proof  of  an  at- 
tempt to  effect  an  escape  under  these  circum- 
stances was  inadmissible,  and  calculated  to 
prejudice  his  case  in  the  estimation  of  the 
jury.  The  position  contended  for  b3'^  counsel 
would,  we  are  of  opinion,  be  carrying  the  doc- 
trine too  far.  Whilst  not,  perhaps,  in  the  ac- 
tual custody  of  his  sureties,  still  the  principal 
is  not  free  from  the  control  of  his  sureties. 
It  is  said  that  the  custody  of  the  principal  has 
been  confided  to  his  sureties,  and  they  are  said 
to  be  his  keepers,  and  hence,  those  who  have 
become  bail  for  the  accused  may,  at  any  time 
relieve  themselves  of  their  undertaking  by 
surrendering  the  accused  into  the  custody  of 
the  sheriff  (C.  C.  P.,  Art.  297),  which  seems 
to  have  been  done  in  this  case.  The  evidence 
was  admissible  to  go  to  the  jury  for  what  they 
might  consider  it  worth  as  a  circumstance  in- 
dicative of  guilt. 

At  least  a  portion  of  the  defense  relied  on 
was,  that  the  horse  having  been  won  at  a  game 
of  chance,  the  right  by  which  the  alleged  owner 
held  the  property,  would  not  support  a  prose 
cution  for  the  theft  of  property  thus  acquired. 
This  theory  of  the  defense  is  embodied  in  a 
charge  asked  by  th?  defendant's  counsel  and 
which  was  refused  by  the  court  as  follows : 

*•  If  the  jury  believe,  from  the  evidence,  that 
the  horse  in  controversy  was  won  at  a  game 
of  chance,  and  that  there  was  no  valid  con- 
sideration paid  for  the  gelding  alleged  to  have 
been  stolen  in  the  indictment,  and  that  the 
defendant  took  the  horse  believing  he  had  not 
parted  with  the  title  thereto,  though  the  tak- 
ing may  have  been  wrongful,  the  jury  cannot 
find  the  defendant  guilty  of  theft." 

The  court  declined  to  give  the  jury  the  in- 
struction requested,  giving  as  a  reason  there- 
for, that  the  general  charge,  it  was  believed, 
contains  the  correct  rule  on  the  subject.  We 
are  of  opinion  that  the  general  charge  of  the 
court  fully  submitted  to  the  jury  the  issues 
arising  upon  the  evidence.  The  following 
instruction  in  opposition  to  that  asked,  was 
given  by  the  court : 

"  If  Green  bought  and  paid  for  the  horse 
and  possession  was  delivered  to  him,  it  would 
be  immaterial  where  he  got  the  money  with 
which  such  payment  was  made,  whether  he 
borrowed  the  whole  or  a  part,  or  any  portion 
of  it  or  not ;  nor  would  the  fact  that  said  Green 
afterwards  won  this  money  from  the  defend- 
ant on  cards  make  any  difference." 

If  this  had  been  a  civil  action  for  the  re 
covery  of  the  horse  the  argument  of  counsel 
and  the  authorities  cited  in  support  thereof, 
would  have  been  more  appropriate.    As  it  is, 


however,  there  was  evidence  going  to  show 
that  the  horse  was  sold  by  the  defendant  and 
delivered  to  Green,  the  alleged  owiier.  This 
was  an  issue  in  the  case  and  submitted  to  the 
jur}'^  for  their  determination.  The  jury  hav- 
ing determined  that  issue  against  the  defend- 
ant, and  there  being  testimony  to  support  it, 
we  are  of  opinion  the  conviction  was  proper, 
even  though  the  testimony  showed  that  the 
defendant,  subsequently  to  the  purchase  and 
sale,  did  lose  the  money  he  received  for  the 
horse  at  cards  with  the  purclBiser. 

Finding  no  material  error  the  judgment 
must  be  afltaned. — Teoxis  Law  [JourncU. 


Iiit«rMi(lii«  Will  Cmo. 

The  suit  of  Emma  McGrath  and  others 
against  Emma  Van'Stavoren  and  others,  in 
the  court  of  common  pleas,  was  brought  for 
the  construction  of  some  of  the  clauses  of  the 
will  of  George  W.  Van  Stavoren,  who  died  in 
1861.  To  his  niece  Emma  H.  McGrath,  Mr. 
Stavoren  gave  two  $1,000  Erie  Railway  bonds, 
on  which  there  were  interest  coupons  due  to 
the  amount  of  $280.  The  plaintiffs  claimed 
that  this  sum  belonged  to  the  legatee.  Chief 
Justice  Daly,  before  whom  the  case  was  tried, 
has  given  judgment  for  defendants.  The  fol- 
lowing is  his  opinion : 

Daly,  C.  J. — ^The  coupons  attached  to  the 
bond  were  due  and  payable  at  the  time  of 
the  death  of  the  testator  and  did  not  pass 
with  the  bond  to  the  legatee,  but  form  a  part 
of  the  coupons  of  the  estate  (De  Gendre  v. 
Kent,  L.  R.,  4  Eq.,  283,  5  ;  Wright  v.  Tucker, 
1  Johns  &  Hem.,  266 ;  Brundap  v.  Brundap, 
60  N.  Y.,  644,  651 ;  Lock  v.  Venables,  27 
Beav.,  598 ;  In  re  Rogers,  1  Drew  &  Small, 
338  ;  Paton  v.  Shephard,  10  Sim.,  186  ;  Earp's 
Will,  1  Parson's  Eq.  R.  (Penn.),  458,  464-5 ; 
Spear  v.  Hart,  3  Robertson,  420.) 

"Specific  legacies,"  says  Williams,  "are 
considered  as  separated  from  the  general 
estate,  and  appropriated  at  the  time  of  the 
testator's  death,  and  consequently,  from  that 
period,  whatever  proceeds  accrue  upon  them, 
and  nothing  more  or  less,  belongs  to  the  1^- 
atee"  (2  Williams  on  Executors,  4th  Am.  ed., 
1221).  And  it  is  equally  an  established  rule 
that  the  bequest  of  a  bond  or  other  security 
does  not  pass  the  interest  which  has  accrued 
and  is  payable  on  the  security,  unless  there 
is  something  superadded  to  the  bequest  to 
show  that  such  was  the  intention  (Roberts  v. 
Kuflfln,  2  Atk.,  112 ;  Gibbon  v.  Gibbon,  13  C. 
B.  [4  J.  Scott],  217  per  Maule,  J. ;  1  Roper  on 
Legacies,  2d  Am.  ed.,  285 ;  Floyd  on  WiUs. 
227-8.) 

The  cases  suggested— of  a  bond  with  con- 
ipons  attached,   given  mortia  causa  (Wash  r 
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Sexton»  55  Barb.,  251),  or  the  bequest  of  a 
promissory  note  ( Willard,  J.,  in  Tifl^  v.  Porter, 
8  N.  Y.,  516)— are  not  analogous.  The  gift 
mortis  caasaof  a  bond,  with  coupons  attached 
which  were  then  due  and  payable,  shows  by 
the  delivery  of  the  bond  with  the  coupons  the 
intention  that  the  donee  is  to  have  both  the 
bond  and  the  interest  that  is  due  on  the  cou- 
pons. But  no  such  intent  is  inferable  by  the 
bequest  of  a  bond  in  a  will,  where  nothing^^is 
said  about  interest  which  is  then  due  upon 
coupons  attached  to  the  bond  or  which  may 
become  due  at  the  time  of  the  testator's  death, 
and  in  the  case  of  a  promissory  note  drawing 
interest,  the  interest  is  payable,  together  with 
the  principal,'  when  the  note  becomes  due,  and 
necessarily  passes,  as  incident  of  the  note,  by 
the  transfer  of  a  note  to  another. — N.  Y, Daily 
Register. 

€oii»(meilon  of  Wills. 

The  duty  of  a  guardian  ad  litem  or  a  next 
friend,  as  he  is  called  in  the  £nglish  practice, 
to  allow  an  appeal  in  his  name,  notwithstand- 
ing his  legal  adviser  refuses  to  sanction  it, 
was  asserted  in  De  Puy  v.  Welsford,  in 
Chancery  (in  28  Weekly  R.,  762).  The  action 
was  for  the  construction  of  a  will,  and  several 
of  the  plaintiffs  were  infants,  and  sued  by 
their  next  friend,  and  the  case  was  decided 
by  the  vice  chancellor  (Bacon),  in  favor  of 
the  defendants.  The  plaintiffs  were  advised 
to  appeal,  and  all  of  them,  and  also  one  of  the 
defendants,  wished  so  to  do,  but  the  next 
friend  declined  and  refused  to  allow  his  name 
to  be  used,  alleging  that  he  was  acting  under 
l^al  advice,  and  there  had  been  quite  enough 
litigation  already. 

The  vice  chancellor  said  :  I  am  surprised 
to  hear  such  an  argument  as  that  which  has 
been  addressed  to  me  on  behalf  of  the  next 
friend.  I  thought  it  was  one  of  the  rights  of 
the  Queen's  subjects  to  have  a  suit  prosecuted 
to  the  fullest  extent  allowed  by  law.  In  the 
case  of  infants,  there  is  an  instrument  called 
a  next  friend.  One  of  the  rights  which  the 
plaintiffs  are  entitled  to  is  the  full  right  of 
appeal.  What  law  gives  the  next  friend  the 
power  to  deprive  the  children  of  that  right  of 
appeal  ?  If  they  were  adult  and  wished  to 
appeal  they  could  do  so.  If  the  plaintiffs 
wish  to  appeal,  why  should  the  next  friend 
say  they  should  not  have  the  power  to  do  so? 
He  is  only  an  instrument,  and  has  no  power 
to  decide  such  questions  as  this.  It  is  said 
that  a  next  friend  can  only  be  removed  for 
misconduct,  but  that  is  a  mistake  of  practice. 
He  can  be  removed  for  other  causes.  In  this 
case,  I  am  of  opinion  that  opposing  the  appeal 
is  equivalent  to  misconduct  and  a  sufficient 
ground  for  his  removal. 


jDry  Trial  in  Divorce  Soitg. 

William  E.  Gross  is  seeking  a  divorce  from 
his  wife  Harriet  H.  Gross,  for  her  alleged  in- 
fidelity. The  plaintiff  says  he  was  married  to 
defendant  on  June  1,  1870,  and  charges  that 
she  has  been  unduly  intimate  with  a  man 
named  Lawrence  at  various  times  from  June, 
1876,  to  July,  1879.  Mrs.  Gross  denies  the 
alleged  marriage,  and  says  that  in  September, 
1879,  the  plaintiff  condoned  any  previous  er- 
ror on  her  part,  if  she  had  committed  any. 
She  charges  to  othat  there  have  been  improper 
relations  since  September,  1879,  between 
plaintiff  and  a  Mrs.  Devreaux.  Judge  Law- 
rence, in  Supreme  Court  chambers,  yesterday 
granted  a  motion  opening  an  inquest,  saying : 

On  the  same  day  that  the  inquest  was  or- 
dered in  this  case,  and  four  days  before  it  was 
actually  taken,  an  order  was  made  directing 
certain  questions  of  fact  to  be  "  passed  upon 
and  answered  by  a  jury."  It  was  the  right  of 
the  defendant  to  have  these  questions  tried 
bj^  jury,  unless  such  trial  had  been  waived 
(see  5  Waite's  Practice,  702 ;  Dietz  v.  Dietz, 
48  How.,  114 ;  Leslie  v.  Leslie,  2  Abb.  N.  S.. 
811 ;  Code  of  Procedure,  sec.  253 ;  Code  Civ. 
Pro.,  sees.  823,  968,  919.  See  Mr.  Throop's 
note  as  to  the  provisions  of  the  Revised  Stat- 
utes in  relation  to  the  trial  of  such  issues  be- 
ing still  in  force.  And  also,  2  R.  S.,  408,  sec. 
1 ;  also  chapter  15  Code  Civ.  Pro.,  sec.  1757, 
and  Rule  81  of  this  court)  There  docs  not 
appear  to  have  been  a  waiver  of  the  right  of 
the  defendant  to  a  jury  trial,  and  the  order  di- 
recting that  such  trial  should  be  had  stands  on 
the  record  unvacated  and  unreversed.  Until 
it  has  been  vacated  or  reversed,  the  defend- 
ant is  entitled  to  avail  herself  of  its  provisions. 


A  Bristol  paper  states  that  a  young  gen- 
tleman who  has  been  for  some  months  an  in 
mate  of  a  lawyer's  office,  entered  with  the  de- 
termination, as  he  announced  to  his  family, 
to  become  Secretary  of  State.  There  would 
seem  to  be  some  probability  of  his  succeeding, 
to  judge  from  the  following  note  sent  the  other 
day  to  his  anxious  mother,  who  had  inquired 
why  he  did  not  come  home  to  see  them  oftener : 
"The  impossibility  of  my  absence  will  be 
readily  apparent  when  I  convey  the  intelli- 
gence that  my  senior  principal  is  at  the  cur- 
rent juncture  exhaustively  engf^ed  in  the 
preparation  of  a  voluminous  series  of  inter- 
calatory  interrogatories  to  be  propounded  to 
a  supposedly  recalcitrant  witness  whose  tes- 
timony is  of  cardinal  importance  in  the  initial 
stages  of  an  approaching  preliminary  investi- 
gation involving  the  most  momentous  conse- 
quences*" 
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Sand  Jiiprtnuint 


Furnished  by  D.  K.  SlOKEl^. 

1.  The  location  of  a  minla^  claim  in  Colorado  mu8( 
comply  witli  the  requirements  of  the  State  law 
f^oyernhi^  tlie  location  of  mining  claims,  but  the 
expenditure  necessary  thereto  will  apply  to  the 
ilrst  annual  expenditure  required  to  hold  the 
possessory  title  to  such  claim. 

2.  Under  the  provisions  of  the  act  approved  Janu- 
ary 22, 1880,  the  time  within  which  the  first  an- 
nual expenditure  must  be  mnde  will  not  expire 
until  December  31,  1881,  where  the  location  was 
made  July  1,  1880  (or  at  any  time  durin;;  the 
year  1880). 

Department  of  the  Interior, 
General  Land  Office, 
Washington,  D.  C,  Sept.  25, 1880. 
Alfred  H.  Hale,  Esq., 

Ohio,  Gunnison  Co.,  Colorado. 

Sir  :  I  am  in  receipt  of  your  communica- 
tion dated  July  23d,  1880,  wherein  you  inquire 
whether  the  act  of  Congress  approved  Jaifti- 
ary  22,  1880.  amendatory  of  the  mining  act, 
annuls  the  Colorado  State  law  in  regard  to  the 
same  matter :  That  is — "  Is  a  man  compelled 
to  sink  a  ten  foot  shaft,  or  its  equivalent,  in- 
side of  sixty  days  to  secure  his  claim  from 
relocation  ? 

The  Colorado  statute  **  governing  the  loca- 
tion, manner  of  recording,  amount  of  work 
necessary  to  hold  possession  of  a  mining 
claim,"  is  an  enactment  made  in  pursuance  of 
the  power  conferred  by  section  2324  U.  S. 
Revised  Statutes,  and  is  in  force  except  so 
fftr  as  it  may  conflict  with  express  enactment 
by  Congress. 

One  of  the  conditions  prescribed  by  the 
State  legislature  "  governing  the  location  "  of 
a  mining  claim  is,  that  the  locator  or  dis- 
coverer **  shall  locate  his  lode  by — first,  sink- 
ing a  discovery  shaft  upon  the  lode  to  the 
depth  of  at  least  ten  feet  from  the  lowest  part 
of  the  rim  of  such  shaft  at  the  surface,  or 
deeper,  if  necessary,  to  show  a  well-defined 
crevice.  Second,  by  posting  at  the  point  of 
discovery  on  the  surface  a  plain  sign  or  notice," 
&c. 

Another  provision  is  as  follows:  "The 
amount  of  work  done,  or  improvements  made 
during  each  year,  shall  be  that  prescribed  by 
the  mining  laws  of  the  United  States." 

I  therefore  answer  your  inquiry  in  the  af- 
firmative ;  the  locator  of  a  mining  claim  must 
perform  all  acts  required  by  the  statute,  or 
the  local  rules  and  regulations  adopted  by  the 
miners  in  the  absence  of  statutory  provisions 
relating  to  such  locations.  I  see  no  reason 
why  the  labor  or  expenditures  necessary  to 
comply  with  the  law  in  making  the  location 


should  not  apply  to  the  expenditures  required 
by  law,  to  be  made  during  the  first  year. 

Under  the  provisions  of  the  act  of  Congress 
approved  January  22,  1880,  a  claim  located, 
for  instance,  on  the  1st  day  of  July,  1880,  and 
requiring  an  expenditure  of,  say  $50,  to  sink 
the  necessary  shaft,  &c.,  it  will  not  be  neces- 
sary to  perform  the  remaining  fifty  dollars' 
worth  of  work,  required  to  complete  the  pre- 
scribed annual  expenditure  of  $100,  until  the 
8l8t  day  of  December,  1881,  the  year  within 
which  such  annual  expenditures  must  be  com- 
pleted, beginning  to  run  from  the  1st  day  of 
January  next  succeeding  the  date  of  location. 
Very  respectfujly, 
J.  A.  Williamson, 

Commissioner, 


The  census  tells  us  that  we  have  advanced 
in  a  century  from  3,000,000  to  50,000,000; 
from  villages  to  metropolitan  cities ;  from  37 
to  9,000  periodicals ;  from  75  ppst-oflSccs  to 
33,000 ;  from  1,900  miles  of  horse-back  mail 
service,  costing  $32,000  a  year,  to  265.000 
miles,  costing  $129,000,000,  together  with  a 
quarter  of  a  million  miles  of  telegraph  wires. 
We  have  141,629  school-houses  and  63,082 
churches.  Our  farms,  implements  and  live 
stock  are  valued  at  over  $11,000,000,000.  oar 
farm  products  and  farm  wages  nearly  $8,000- 
000,000,  and  our  exports  nearly  $500,000,000 
a  year. 


Remarkable  Detection  of  Fraud. — ^A 
few  years  ago  an  important  suit,  in  one  of  tha 
legal  courts  of  Tuscany,  depended  on  ascer- 
taining whether  a  certain  word  had  been 
erased  by  some  chemical  process  from  a  deed 
then  before  the  court.  The  party  who  insisted 
that  an  erasure  had  been  made,  availed  them- 
selves of  the  knowledge  of  M.  Gazzeri,  who, 
concluding  that  those  who  committed  the 
fraud  would  be  satisfied  by  the  disappearance 
of  the  coloring  matter  of  the  ink,  suspected 
(either  from  some  colorless  matter  remaining 
in  the  letters,  or  perhaps  from  the  agency  of 
the  solvent  having  weakened  the  fabric  of  the 
paper  itself  beneath  the  supposed  letters,) 
that  the  effect  of  the  slow  application  of  heal 
would  be  to  render  some  difference  of  texture 
or  of  applied  substance  evident,  by  some 
variety  in  the  shade  of  color,  which  heat  in 
such  circumstances  might  be  expected  to  pro- 
duce. Permission  having  been  given  to  try 
the  experiment,  on  the  application  of  heat  the 
importmant  word  re-appeared,  to  the  great 
satisfaction  of  the  court. 


It  is  better  to  be  always  on  our  guard,  than 
to  suffer  once. 
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"  Children  may  do  so,  but  woman,  on  the 
contrary" — said  the  counsel;  the  judge  cut 
him  off  by  grunting,  «  yes,  woman's  always  on 
the  contrary." 


The  late  Judge  W ,  on  a  visit  to  Nia- 
gara, when  the  car  was  in  use  on  the  inclined 
plane,  raised  and  lowered  by  steam-power, 
went  into  the  starting  house  to  witness  the 
descent,  too  timid  to  go  himself.  After  the 
car  started,  fully  impressed  with  the  danger, 
he  turned  to  the  man  in  charge,  and  said, 
*'  Suppose,  sir,  the  rope  should  break  ?*'  The 
man,  with  a  serious  countenance,  and  an  eye 
single  to  business  replied,  <*  Oh,  they  all  paid 
before  they  went." 

•  01*^  ■ 

Determined  not  to  be  Forgotten. — **  I 
have  willed  all  my  fortune  to  my  wife,"  said 
an  old  lawyer  spouse  of  a  Xantippe,  **  on  con- 
dition that  she  remarry."  "What  did  you 
do  that  for,  judge?  "  queried  his  companion, 
**  I  desire  to  be  sure  that  there  will  be  some 
one  who  will  regret  my  death  when  I  am  in 
the  peaceful  grave,"  gravely  replied  the  old 
heathen  of  briefs. 


A  lawyer  who  was  badgering  a  colored 
witness  by  asking  him  if  he  had  not  been  con- 
victed of  larceny,  assualt  and  arson,  receiving 
a  negative  reply  in  every  case,  finally  in- 
quired :  **  Have  you  ever  been  in  the  peniten- 
tiary? "Yes,  sah."  Attorney  smiled  com- 
placently and  resumed :  "  How  often  have  you 
been  in  the  penitentiary  ?"  "  Twice,  sah." 
•'  Where  ?"  In  Baltimore,  sah."  "  How  long 
were  you  there  the  first  time  ?"  "  About  tw 
hours,  sah."  "  How  long  the  second  time  ?" 
asked  the  attorney,  rather  crestfallen.  "  An 
hour,  sah.  I  went  there  to  whitewash  a  cell 
for  a  lawyer  who  had  robbed  his  client."  The 
attorney  sat  down  amid  the  laughter  of  the 
spectators. 

Positive  Testimony. — Judge  (severely) — 
*•  How  do  you  know  the  defendant  is  a  mar- 
reid  man?  Were  you  ever  at  his  house?" 
"  No,  sir."  "  Do  you  know  him  personally  ?" 
No,  sir."  "  Do  you  know  his  wife?"  "  No, 
sir."  "  Did  anybody  ever  tell  you  they  were 
married?"  "  No,  sir ;  but  when  1  see  a  man 
and  woman  come  to  the  same  church  regularly 
for  three  years,  occupy  the  same  pew,  and 
have  a  hymn  book  apiece  to  sing  out  of,  I 
don't  want  to  see  no  marriage  certificate 
from  them.  I  can  swear  to  their  relation 
all  the  time."  Verdict  for  plaintiff. 
■  <•»  • 

"Penny-wise,  pound-foolish,"  soliloquized 
the  man  in  church,  and  he  put  the  penny  in 
the  box  and  the  pound  in  his  pocket. 


A  certain  manufacturer,  who  had  made  a 
composition  with  his  creditors,  was  under 
cross-examination  at  the  assizes.  "Now, 
sir,"  cried  Mr.  Bagwig,  ferociously,  "  attend 
to  me !  Were  you  not  in  diflftculties  a  few 
months  ago?"  "Noa."  "What,  sir?  At- 
tend to  my  question.  I  ask  you  again — and 
pray  be  careful  in  answering,  for  you  are  up- 
on your  oath,  I  need  hardly  remind  you — were 
you  not  in  difficulties  some  months  ago  ?" 
"Noa — not  as  I  knows  of."  "Sir,  do  you 
pretend  to  tell  this  court  that  you  did  not 
make  a  composition  with  your  creditors  a  few 
months  ago  ?"  "  Oh,  ah,"  a  bright  smile  of 
intelligence  spreading  over  the  ingenuous  face 
of  the  witness,  "that's  what  you  mean,  is  it  ? 
But,  ye  see,  it  were  my  creditors  as  were  i' 
difficulties  then,  an'  not  me !" 


n^  ((ourts. 


IN  K<4UITY—-M«w  Salts. 

OCT.  4,  1880. 
74A5  Benjamin  Oharlton  v.  Henry  Himber.    To  enforce 
deed  of  trust.    Oura  sol.,  Biadley  k  Dovall. 

745«.  Arrabella  Dorsett  r.  Charles  Dorsett.  Diyorce.  Com. 
sol.,  J.  R.  McConnell. 

Oct.  6. 1880. 
7467.  Ellen  Kelly  y.  B,  H.  Warner.     Injunction.    Com. 
sol.,  W.  T.  Johnson. 

'    Oct.  6. 1880. 
7408.  Sarah  J.  Thomas  y.  Johnson  P.  Thomas.    Diyorce. 
Com.  sol.,  Wm.  A.  Meloy. 

7469.  Wm  B.  Jackson  v.  J.  W.  Gales  etai.    Creditors* 
bill,    (?om.  sols.,  Edwards  ft  Barnard 


4?IR€Iirr  €OURT.~IV«w  Hnlfii  at  I.«w. 

Oct.  4, 1680. 

38298.  Michael  Walsh  y.  Joseph  F  Brown.    Judgment  of 
Justice  Hal*.  $25 

22297.  J.  W.Cooksey  T.Joseph  P  Qlotxback.    Judgment 
of  Justice  Wolf,  $26. 

Oct  fi,  1880. 

22898.  Robert  Onld,  trustee,  y.  John  H.  Newman.    l£jecl- 
ment.    Plffs  atty,  R.  P.  Jackson. 

2S299.  Elizabeth  Collins  v  Jas.  F.  Wollard.    Note,  $1,200. 
Plffs  attys,  Uagner  k  Maddoz. 

22.SU0.  John  (Collins  v.  same.    Notes,  $2,600.    Plffs  attys. 


22301.  Ohapin  Brown,  trnstee,  v.  BenJ.  Cooley.  Replevin. 
Plffs  atty,  John  W.  Ross. 

22802.  Payne  ft  Co.  v.  N.  White  ft  Cu.    Note,$1.000.    Plffs 
attys,  K«nt  ft  Neale. 

22SUS.  Samuel  Cross  et  al.,  assignees,  y.  Arthui  G.  l*um- 
phrey.    Acc't,  $117.96.    Plffs  attys.  Perry  ft  Wilson. 

Oct  6. 1880. 

S2304.  Ellen  Cady  v.  Mary  DriscoU.    Issues  from  Probate 
Court.    Plffs  attys.  Gordon  ft  Gordon. 

22!IOft.  Bernard  Buscher  y.  Joel  Weller.    Appeal.    Defts 
attys,  Ross  ft  Dean. 

22306.  Dunn  ft  Fagan,  use  of  Patrick  B.  Dunn,  y.  Margaret 
Quilier.    Note,  $14S.S6.    Plffs  atiy,  H  T.  Taggart. 

Oct.  7,  1880. 

22807.  Edward  Abner  r.  Gustave  Broche.    Acc't,  $97.40. 
Plffs  atty.  Leon  Tobriner. 

22308.  Washington  T.  Nailor  y.  John  B.Ciagett.  Replevin. 
Plff^  aitvs.  Miller  ft  Riley. 

22909.  Margaret  Killien  y.  German  American  Fire  In«. 
Co.    Policy,  $760.    Plffs  atty,  R.  J.  Murray. 

22310.  Julluls  C.  Eastwood     v.  James  W.  Barker.    Note^ 
$S40.    Plffs  atty,  W.J.  Newton. 

2S311.  Gilbert  M.  Wright  v.  John   W.De  Kraft.    Notes, 
$421.29.    PlUs  atty,  R.  T.  Morsell. 

22312.  R.  A.  Dimmick  y.  J.W.  Hall.    Certiorari.    Deft« 
aity,  A.  T.  Randall. 

22813.  District  ol  Conlumbla.  use  of  Charles  Walter,  v. 
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Robert  O.  Hewitt  and  P.  Collisaa.    Appeal.    Defte  atty, 
W.  A.  Oook. 

3S314.  Oeo.  Killlen,  nse  of  Mary  McQnire,  r.  Glen  Falls 
Ins.  Ck>.  of  New  York.  PoUcy,  $4M  90.  Plffs  att'y,  R.  J. 
Murray. 

Oct.  8,  1880. 

S2316.  Oeo.  J.  Johnson  r.  Oharlee  O.  Graham.  Judgment 
of  Justice  Richards.  $37.04. 

22316.  Thos.  E.  Want^man  v.  Geo.  J.  Johnson.  Account, 
$600.    Plflfs  attys,  Carrlnrton  k  Oarrlngton. 

22817.  Robert  Graves  It  Co.  t.  John  Alexander.  Note, 
$167.69.    PUTS  attrs,  Abert  k  Warner. 

Oct.  9.  1880. 

22318.  Sarah  Darls  r.  W.  B.  Marche.  Note.  $200.  Pills 
attys,  Geo.  F.  Appleby  and  Wm.  W.  Muhun. 

22S19.  TUe  United  States,  use  of  Thomas  Seeks  and  Wm. 
Seeks.  ▼.  Ohas.  Brewer  et  al.  Bond,  $89.17.  Plffs  atty,R. 
P.  Jackson. 


PROBATB  0017BT. 


1 


Oct.  8,1880. 

In  the  matter  of  the  will  of  Henri  Rochat;  order  trans- 
mitting Issues  to  circuit  court  for  trial,  and  flxlnff  parties. 
"Estate  of  Henry  Taffi: ;  letters  Issued  to  Charles  Walter ; 
>ond.$200. 

Estate  of  Wm.  S.  Stickney ;  letters  issued  to  W.  Stlckney. 

Estate  of  John  B.  Hutchinson ;  letters  Issued  to  Arthur 
Griffin. 

Eil'tsS.  Hutchinson  was  appointed  icuardian  toLiszie  A. 
Balloch ;  bond.  $3,400. 

The  will  of  Sarah  Jane  Tardley  was  admitted  to  probate. 

An  exemplified  copy  of  the  will  of  Renjaroln  F.  Macall, 
from  Fairfax  Oounty,  Virffinia,  was  filed  and  admitted  to 
probate. 

Calvm  O.  J.  Norris  was  appointed  i^uardian  to  Francis  E. 
Norris ;  bond.  $900. 


Legal  Notices* 


[N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  8th  day  of  October,  1880. 


Robkkt  J.  Douglass 

▼. 

Samukl  £.  Lkwis  kt  al. 


A 


No.  7462.    Equity. 


On  motion  of  the  plaintiff,  by  Mr.  J.  McD.  Carrlnrton,  his 
solicitor.  It  Is  ordered  that  the  defendant,  John  Thomas, 
cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  ruleHlay  occnrrinfc  forty  days  after  this  day ;  other, 
wise  the  cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  C^urt.  W.  S.  COX,  Justine. 

True  copy.  Test:    R.  J.  Msios.  Clerk.  41-3 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  9th  day  of  October.  1880. 


William  B.  Jackson  kt  al. 

V. 
JULIAKA  W.  GALBS  kt  AL. 


No.  7460.    Equity. 


on  motion  of  the  plaintiffs,  by  Messrs.  Edwards  &  Bar* 
nard,  their  solicitors,  ft  is  ordered  that  the  deiSendants. 
Thomas  G.  Stone,  George  B.  Stone,  Mary  L.  Hutton.  and 
Hobart  Hutton.  cause  their  appearance  to  be  entered  here- 
in on  or  before  the  first  rule-day  occurring  forty  days  after 
this  day :  otherwise  the  cause  will  be  proceeded  with  as 
In  case  of  default. 

By  the  court.  W.  S.  COX,  Asso.  Justice. 

Test:  R.  J  Mbios,  Clerk  41-8 

N  THE  SUPREME   COURT  OF  THE  DISTRICT  OF 
Columbia,  the  0th  day  of  October,  1880. 


I 


GlOROB  UkNDKRSOX  it  AL.    ) 

T.  [No.  7461.    Eq.  Doc. 

Robert  Alison  bt  al.      3 

On  motion  of  the  plaintiffs,  by  Mr.  Alexander  Porter 
Morse,  their  solicitor,  it  Is  ordered  that  the  defendants, 
Robert  Alison,  Caroline  E.  Henderson,  now  Mrs.  Alison, 
and  her  husband.  Robert  Alison.  Ann  HeLderson  Alison, 
now  Mrs.  Kenneth,  and  her  husband.  James  S  Kenneth. 
Maty  Alison,  now  Mrs.  Ross,  widow  of  John  Rots,  Robert 
L.  Henderson,  Zelln  Henderson.  Thomas  Beaumont  Hen- 
derson, Henry  Henderson,  Francis  Gardere  Henderson,  and 
Caroline  Eugenia  Henderson,  cause  their  .'ippearanee  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day  :  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

By  the  court.  W.  S.  COX,  Justice. 

True  eopy.  Test :     R.  J.  Mbios.  Clerk.         41-8 


Legal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holdinc  a  Special  Term  fbr  Oiphans* 
Court  Business,  October  1. 1880. 

In  the  case  of  Jane  Read,  adm'x  w.  a.  of  Frances  S 
Read,  deceased,  the  adm'x  w.  a  ,  aforesaid  has.  with  the 
approral  of  the  Court,  appointed  Friday,  the  2Mb  day  of 
October,  A.  D.  1880,  at  11  o'clock  a.  m.  for  making  paTmeat 
and  distribution  under  the  Court's  direction  and  con- 
trol; when  and  where  all  creditors  and  persons  entiUed 
to  distributive  shares,  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  a^ent  or  attorney  duly  an- 
thorized,  with  their  claims  against  the  estate  properly 
Touched ;  otherwise  the  adm'x  w.  a.  will  take  the  benefit 
of  the  law  against  them :  Prorided.  a  copy  of  this  order  be 
pnblishe<l  once  a  week  for  three  weeks  in  the  Washingtoa 
Law  Reporter  previous  to  said  day. 

41-8*  Test :         A.  WEBSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  4th  of  day  October.  1880. 
Abrabblla  Dorsbtt        ) 

y.  \    No.  7486.    Equity. 

Chablbs  T.  Dorsbtt.  ) 
On  motion  of  the  plaintiff,  by  Mr.  J.  R.  McConneU.  her 
solicitor,  it  is  ordered  that  the  defendant,  cause  his  appear- 
ance to  be  en  lered  herein  on  or  before  the  first  nue-day 
occurring  forty  days  after  this  day :  otherwise  the  eaose 
will  be  proceeded  with  as  in  case  of  default. 
By  the  ooiirt.  W.  S.  COX,  Jnstke, 

Test:  R.  J.  Mbios.  Clerk.  40-S 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  bath 
obtained  from  the  Supreme  Court  of  the  District  of  Coliun- 
bia,  holding  a  Special  Term  for  Orphans'  Court  bnsincsf, 
Letters  Testamentarv  on  the  personal  estate  of  Ansc 
EUxa  Lamb,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voncben 
thereof,  to  the  subscriber  at  or  before  the  1st  day  of  October 
next:  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  1st  day  of  October.  1880. 
41 -S  WILLIAM  A.  GORDON,  Executor. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colnn* 
bia,  holding  a  special  term  for  Orphans' Court  bosincst, 
Letters  of  Administration  on  the  personal  estate  of  George 
Savage,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  thesame,with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  8th  day  of  October 
next;  they  may  otherwise  bylaw  beexclndeU  from  all  bene- 
fit of  the  said  estate. 
Given  under  my  hand  this  8th  day  of  October.  1880. 

GEORGE  GROSS,  Administrator. 
M.  Langbornb,  Solicitor.  41-S 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  Oitjr,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Let 
t«rs  of  Administration  on  the  personal  estate  of  Jacob 
C.  Miller,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  arc 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  6th  day  of 
October  next ;  they  may  otherwise  by  law  be  excluded 
from  all  *>enefit  of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  October.  1880. 
41-8  CATHERINE  MILLER. 

E.  A.  Nbwmak,  Solicitor. 

rIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  hatk 
obtained  from  the  Supreme  Court  of  the  District  of  Colon- 
bia,  holding  a  Special  Term  for  Orphan^'Couri  bnslnefe. 
Letters  of  Administration  on  the  personal  estate  of  Joha 
B.  Hutchinson,  late  of  the  District  of  Colombia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voachert 
thereof,  to  the  subscriber,  at  or  before  the  8th  day  of 
October  next :  they  may  otherwise  by  law  be  excluded  f  roa 
all  benefit  of  the  said  estate. 

Giyen  under  my  hand  this  8th  day  of  October.  1880. 
41-8  ARTHUR  GRIFFITH. 
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mHIS  IS  TO  OIVE  NOTICE. 

X  That  the  subscribers,  of  Washington,  D.  0.»  hare  ob- 
tained from  theSapreme  Ooart  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  of  Administration,  on  the  personal  estate  of  Ben- 
Jaml^i  Reiss,  late  of   the  District  of  Columbia,  deceased. 

All  persons  hayinr  claims  against  the  said  deceased  are 
hereby  wHmed  to  exhibit  thesame.with  the  vouchers  there- 
of, to  the  subscribers,  at  or  before  the  Uth  day  of  Sept. 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Glren  under  our  hands,  this  14th  day  of  September,  1880. 
ELIZABETH  REISS. 
40^  ROBERT  McMEEN. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia, Ihis  24th  day  of  September,  A.  D.  1880. 


ABUNDBL  XT  AL. 

T. 

IMLAT  XT  AL. 


N0.6SM.    In  Equity. 


Upon  consideration  of  the  trustee's  report  filed  on  July  18 
1880,  it  is,  this  day  ordered,  that  the  sale  thereby  reported  be 
ratified  and  confirmed,  unless  cause  to  the  conirary  thereof 
be  shown  on  or  before  the  24th  day  of  October,  A.  D. 
1880.  Provided  a  copy  of  this  order  be  Inserted  in  the 
Washington  Law  Reporter,  once  in  each  of  three  successive 
weelcs  before  said  day. 

The  report  states  the  amount  of  sale  to  be  $766. 

By  the  Court:  W.  S.  COX,  Justice,  &c. 

True  copy.    Test:       80-8  R.  J.  Mxios,  Clerk,  &c. 


[N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia, 


Wabnxb  Waddxt 

V. 

Clifton  Andxrson  xt  al 


] 


No.  8,769.    Eq.  Doc  19. 


It  is  by  the  court  this  36th  day  of  September,  A.  D.  1880, 
ordered  that  the  sale  made  and  this  day  repoi-ted  by  John 
D.  Couffhlan,  trustee  in  the  above-entitled  cause,  of  thereal 
estate  therein  mentioned,  be  ratified  and  confirmed  unless 
cause  to  the  contrary  be  shown  on  or  before  the  26th  day 
of  October,  A.  I).  1880.    Provided,  a  copy  of  this  order  be 

{mblished  in  the  Washington  Law  Reporter  once  a  week 
br  three  successive  weeks  before  said  dav. 
The  report  states  the  amount  of  sale  to  be  fSO, 


True  copy.    Test:       SO-8 


W.  S.  (;OX.  Justice. 
R.  J.  Mxios,  Clerk,  etc. 


THIS  IS  TO  OIVE  NOTICE, 
That  the  subscriber,  of  Washington  Citv,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Si>ecial  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Wal- 
ter S.  Ringgold,  late  of  the  State  of  Maryland,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  ator  before  the  17th  day  of  September, 
next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

aiven  under  my  hand  this  17th  day  of  September,  1880. 
88-8  WALTER  S.  COX,  Adm'r. 


[N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  l7th  day  of  September,  1880. 

ROBBRT  J.  I8HBRWOOD 
V. 

ZOB  Halxt  ktal. 


[No.  74SA.    Eq.  Doc.  20. 


On  motion  of  the  plainttflT,  by  Mr.  O,  W.  Cooper,  his  sob 
ictor,  it  Is  ordered  that  the  defendant,  Joseph  Dawson- 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occourring  forty  days  after  this  dav  :  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  Court :  W.  S.  COX,  Justice,  &c. 

A  true  copy.         Test :  88-8        R.  J.  Mbios.  Clerk. 

[N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  18th  day  of  Sept.,  1880. 

SU6Air  RiLBY  ) 

V.  >    No.  7438.    Eq.  Docket  20. 

Waltbr  S  Wbst.       ) 

On  motion  of  the  plaintiff,  by  Messrs.  Cook  k  Cole,  her 
solicitors,  it  is  ordered  that  the  defendant  cause  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  day :  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  de&ult. 

By  the  court.  W.  S.  COX,  Justice. 

▲  true  oopy.      Test:       38-8         B.  J.  Mbkm.  Clerk. 


Legal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  18th  day  of  September.  1880. 

Frank  J.  Clarkb       ) 

V.  {    No.  7,434.    Equity  Docket,  SO. 

Ellbn  M.  Clarkb.       ) 

On  motion  of  the  plaintiff,  by  Mr.  Wm.  T.  Bailey,  his 
solicitor,  it  is  ordered  that  the  defendant.  Ellen  M.  Clarke, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
first  rule  day  occurring  forty  days  after  this  day:  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  Court:  W.  S  COX,  Justice. 

A  true  copy. ^-8 Test;  R.  J.  Mxios,  Clerk. 


THIS  IS  TO  OrVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Thomas 
Hoynes,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  thevouchers  there- 
of, to  the  subscriber,  at  or  before  the  20th  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 
Given  under  my  hand,  thit*  20tli  day  of  August,  1880. 

PETER  CAMPBELL. 
H.  T.  Taooart,  Solicitor.  38-8 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  D  C  ,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'Courtbusiness,Letters 
of  Administration,  on  the  personal  estate  of  John  Qu liter, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to    the  subscriber,  at  or  before  the  17th  day  of 
September  next;   they    may  otherwise    by  law    be  ex- 
cluded from  all  benefit  of  the  said  estate. 
Given  under  my  hand  this  17th  day  of  September,  1880. 
MARGARET  aUILTER,  Adm'x. 
Haonbr  h  Maddox,  Solicitors.  38-3 


IN   THE   SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  18th  day  of  September,  1880. 
Phillip  Hunckbl,   traoikq    as^ 

HunckblACo.  r     N^^^^j     Eq.  Doc. 

Emma  Rbindl  bt  al.  J 

On  motion  of  the  plaintiff,  by  Mr.  Charles  A.  Elliot,  his 
solicitor,  it  is  ordered  ths  t  the  defendants,  Emma  Reindl 
and  Anton  C.  Tandte,  cause  their  appearance  to  be  en- 
tered herein  on  or  before  the  first  rule-day  occurring 
fortv  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 


By  the  Court. 
Airue copy.    Test : 


W.  S.  COX.  Justice,  kc, 
88  3  R.  J.  Mbios.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

GbOBOB  COBURN  XT  AL.         ) 

V.  \    No.  6880.     Equity  Doc.  19 

William  Hbndbrsoit  bt  al,  j 

It  is  ordered  by  the  court  this  17th  day  of  S<*ptember,  A . 
D.  1880.  that  the  snle  made  and  reported  by  M.  F  Morris, 
truftee.  in  the  above  entitled  cause,  of  the  real  estate  therein 
mentioned,  be  ratified  and  confirmed,  unless  cause  to  the 
contrary  thereof  be  shown  on  or  before  the  16th  day  of 
October  next;  Provided,  a  copy  of  this  order  be  published 
in  th«  Washington  Law  Reporter  once  a  week  for  three  suc- 
cessive weeks  before  said  day  The  report  states  the 
amount  of  sales  to  be  $1,800.  subject  to  deduction  of  arrears 
of  taxes. 
Bv  the  Court.  WALTER  S.  COX,  Justice 

True  copy.  Test:  R.  J.  Mbios,  Clerk.       88.-S 


THIS  IS  TO  GIVE  NOTICE 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administratton  on  the  personal  estate  of  John  G.  Staf- 
ford, late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  loth  day  of 
September  next ;  they  may  otherwise  by  law  be  excluded, 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  September,  1880. 
40-3  ANN  M.  STAFFORD. 

ROBBBT  CBBISTT,      lft„n«i*«,. 

E.D.F.  Bbadt.        jSoUoitoTs. 
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THIS  IS  TO  OIVE  NOTICE. 
That  the  •ubccriber,  of  Washington,  D.  O  hath  ob- 
tained from  the  Supreme  Oonrtof  the  DUirlet  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Let- 
ters of  Administration  on  the j>er*onal  estate  of  Franklin 
Steele,  late  of  the  Dlstrlpt  of  Columbia,  deceased. 

All  persons  harlng  claims  against  the  »ald  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vonchers 
thereof,  to  the  subscriber,  at  or  before  the  «th  day  of 
October  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  «th  day  of  October,  1880. 
41-S  ANNIE  £.  STEELE. 

Jambs  Hoba.n,  Solicitor. 


Legal  Notices. 


IN  THE  SUPREME  COURT  OF   THE  DISTRICT  OF 
COLUMBIA,  the  atth  duy  of  September,  1880. 
DOBBTT.V  Rbum  ) 

T.  \    No.  7105    Equity. 

MnrKA  Kbfflkr.  )  . 

On  motion  of  the  plaintlfl*,  by  Messrs.  L.  G.  HIne 
and  Leon  Tobriner,  her  solicitors,  It  Is  ordered  that  the  de- 
fendant, Minna  Reppler,  cause  her  appearance  to  be  en- 
tered herein  on  or  before  the  first  rule^ay  occurring  forty 
days  after  this  day,  otherwise  the  cause  will  be  proceeded 
with  as  In  case  of  default. 
By  the  Court.  W.  S.  COX,  Justice. 

True  copy.     Test:  3»-8  R.  J.  MBics.Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT   OF 
Columbia,  the  S4th  day  of  September,  188o. 
Thbodobb  a.  Kbndio  and  Mary] 
H.  Kbndiq  I 

T.  y  No.  7444.  Eq.Doc.SO. 

GlOROB  BUTLBR  Ain>  Albbrt  O.  I 

S.  RiLBT  BT  AL.  J 

On  motion  of  the  plaintiffs,  by  Mr.  Judson  T.  Cull,  their 
solicitor.  It  Unordered  that  the  defendants,  George  Butler 
and  Albert  O.  S.  Riley,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day  :  otherwise  the  cause  will  be  proceeded 
with  as  In  case  of  default. 

W.  S.  COX,  Joatlce. 

True  copy.  Test:         SO-8  R.  J.  M bios.  Clerk. 

mHis  IS  TO  gTve  notTceI 

I  That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Coui  t  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  Personal  Estate  of  Henry  C. 
Tonng,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  «ieceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof ,  to  the  subscriber,  at  or  before  the  24th  day  of  Sept. 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  24ih  day  of  September,  1880. 
JANE  TOUNG,  Administratrtx. 

Haonbr  a  Maddox,  Solicitors  40  8 


pANKRUPTCY  NOTICE. 

Notice  Is  hereby  given  that  a  third  general  meeting  of  the 
creditors  of  George  F.  and  James  U.  Gulick,  composmg 
the  firm  of  GULICK  BROTHERS,  bankruuta.  will  beheld 
at  the  office  of  J.  Sayles  Brown.  Register  in  Bankruptcy, 
District  of  Columbia,  on  the  20th  day  of  October.  A.D. 
1880,  at  11  o'clock  a.  m. 
40  2  THOMAS  L.  HUME,  Assignee. 


■n  ANKRUPTCY  NA I  ICE. 

Ton  are  hereby  notified  that  a  third  meeting  of  the  credi- 
tors uf  Abner  B.  Kelly,  in  bankruptcy,  will  be  held  at  Wash- 
ington, D.  C.  at  the  office  of  J.  Sayles  Brown,  Register,  on 
the  18th  day  of  October,  A.  I>.  ISSU.at  11  o'clock  a.  m.  for 
the  purposes  of  the  final  settlement  of  said  estate. 
40-2  JOHN  A.  RUFF,  Assignee. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

R.  K.  Elliot,  admlnistrntor,  d.  b.  n.,  c.  t.  a.,  of  James 
Hughes,  ▼.  Juliette  K.  McLean  et  al.    No.  7191  Equity. 

This  cause  being  referied  to  me  to  state  the  administra- 
tor's account  and  proper  distrlbntlon  of  the  asseu  of  the 
late  .fames  Hughes :  Notice  Is  hereby  given  that  I  will  hear 
all  creditors  and  parties  Interested,  at  my  office.  No.  482 
Louisiana  avenue,  on  Monday,  the  11th  day  uf  October, 
1880,  at  2  o'clock  p  m. 

JAMES  G.  PAYNE. 
0-2  Audit  .or 


•pANKRUPTCY  NOTICE. 

To  all  the  creditor*  of  MOSES  D.  FRANK  and  SARAH 

ROSENBERG,  trading  as  M.  D.  Frank  A  Co.,  who  may 

have  proved  their  claims : 

Yon  are  hereby  notified  to  appeer  before  the  Supreme 
Court  of  the  District  of  Columbia,  sli  '4ng  in  Bankruptcy,  to 
hear  the  petition  of  Moses  D.  Frank  on  the  ISth  day  of 
October,  1880,  at  11  o'clock  a.  m..and  to  hear  the  petition  of 
Sarah  Rosenberg,  on  the  14th  day  of  October.  1880,  at  II 
o'clock  a.  m.  at  the  office  of  J.  Saylee  Brown.  Register,  at 
the  City  Hall,  Washington,  D.  C,  to  show  cause  why  a  dis- 
charge from  all  their  debts  should  not  be  granted  to  said 
Bankrupts. 

You  are  also  notified  that  the  f^cond  and  third  meetings 
of  said  bankrupu'  creditors  will  be  held  before  the  Reg- 
ister at  the  same  place  on  the  11th  day  of  October.  1880. 
at  11  o'clock  a.  m. 

By  order  of  the  Conrt.  FREDK.  DOUGLASS. 

40-2  U.  S.  Marshal  of  D.  C.  as  Messenger. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Conrt  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  bnsfnees. 
Letters  of  AdmMMstratlon  ^w.  a.  on  the  peronal  estate  of 
James  H.  Gnlick,  late  of  District  of  the  Columbia,  deceased. 
All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the   same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  24 th  day  of  Sep- 
temberlnext:   they  may    otherwise  by  law  be  excluded 
from  all  ^eneflt  of  the  said  estate. 
Given  under  my  hand  this  24th  day  of  September,  1880. 
SIDNEY  T.  THOMAS, 
40-S  Administrator  w.  a. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia.    Holding  a  Special  Term  for  Orphans'  Court 
Business.  October  1. 1880. 
In  the  matter  of  the  Will  of  Ellsa  H.  Gamer,  deceased. 
Applicat,on  for  Probate  of  Will,  and  for  Letters  Testa- 
mentarv  on  the  estate  of  Elisa  H.  Gamer,  late  of  the  Dis- 
trict of  Columbia,  has  this  day  been  made  by  Charles  E. 
Fraser.  of  the  city  of  Washington. 

All  persons  Interested  are  hereby  notified  lo  appear  in 
this  court  on  Friday,  the  29Lh  day  of  October  next,  at  11 
o'clock  a.  m  ,  to  show  cause  why  said  will  should  not  be 
proved  and  admitted  to  probate  and  record,  and  Letters 
Testamentary  on  the  estate  of  the  said  deceased  should  not 
issue  as  prayed.  Provided,  a  copy  of  this  order  be  pub- 
lished once  a  week,  for  three  weeks,  in  the  Washington 
Law  Reporter  previous  to  the  said  day. 
By  the  Court:  W.  S.  COX,  Justice.  &c. 

Test :  40-8       A.  WEBSTER,  Reflster  of  WUU. 

C.  £.  Frasbr,  Solicitor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  T«*rm  for  Orphan's  Court 
Business.    October  1, 1880. 

In  the  case  of  Elisabeth  Q,ueen.  Administratrix,  of 
Charlotte  Q,ueen.  deceased,  the  Admlnistmtrix  aforesaid 
has.  with  the  ttpproval  of  the  Court,  appointed  Friday,  the 
29th  day  of  October,  A.  D.  1880.  at  11  o'clock  a.  m  .  for 
making  payment  and  distribution  under  the  Coon's 
direction  and  control :  when  and  where  all  creditors  and  )ier- 
sons  entitled  to  distributive  shares,  or  a  residue,  are  hereby 
notified  to  attend  In  person  or  by  agent  or  attorney  duly  an- 
thorlsed,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  administratrix  will  take  the  ben- 
efit of  the  law  against  them :  Provided  a  copy  of  this  or* 
der  be  published  once  a  week  for  three  wneks  in  the  Wash- 
ington Law  Reporter  previous  to  the  said  day 

40-8  Test:  A.  WEBSTER,  Register  of  Wills. 

W.  W.  BOARMAN,  Solicitor. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Baltimore,  Maryland,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colan- 
bla,  holding  a  Special  Term  for  Orphans*  Court  business, 
letters  on  the  personal  estate  of  John  M.  Belt,  late  of  the 
District  of  Colombia,  deceased. 

All  person*  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscriber,  at  or  before  the  28th  day  of  September 
next :  they  may  otherwise  by  law  be  excluded  mm  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  September,  1880. 
»0-3  CHARLES  MAOKALL,  Executor. 

GOBDON  A  GOBDOH,  Solicitors,  221 4M  St.,  Washington  City- 
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GEORGE  B.  CORKHILL       -        -       Editor 
A.  H.  JACKSON      .     -      AasooiATE  Editor 


It  gives  ns  pleasure  to  state  that  Associ- 
ate Justice  Clitiford  has  greatly  improved  in 
•health,  and  is  now  able  to  entertain  his  friends 
in  conversation.  No  adverse  fortune  betiding 
the  Associate  Justice  will  be  in  his  chair  in 
the  Supreme  Court  within  a  short  time. 


The  Docket  of  the  Supreme  Court  of  the 
United  States  for  the  October  Terra,  1880, 
has  852  cases  thereon  for  hearing,  and  two  or 
three  hundred  others  ready  for  docketing. 
There  is  at  least  three  years  work  now  in 
readiness  for  this  Court. 


Railway  Discnmination. 
The  question  of  discrimination  in  railway 
freight  rates  was  before  an  English  court  re- 
cently,  and  as  it  was  a  test  case,  involving 
important  questions  of  principle,  although 
arising  under  the  "traffic  act,"  the  decision  is 
of  interest  in  the  United  States.  The  South 
Yorkshire  hard  steam  coal  extends  over  an 
area^of  several  miles.  Scattered  over  it  are 
several  collieries,  and  as  they  all  send  their 
coals  over  one  railway,  it  follows  that  the 
company  carries  the  coals  of  some  companies 
further  than  others,  and  that,  on  any  system 
of  charging  per  ton  per  mile — ^that  is,  accord- 
ing to  the  service  rendered — ^the  rate  to  the 
same  place  would  be  higher  for  some  compa- 
nies than  for  certain  others,  according  to  the 
extra  length  of  road  over  which  the  coal  was 
carried.  But  the  railway  company  had  only 
general  rates  for  the  whole  coal  field,  and  all 
collieries  paid  the  samo  rate  to  the  same  sta- 
tion, irrespective  of  the  distance.  The  anal- 
ogy to  a  single  rate  charged  by  a  combination 
of  railroads  from  the  west  to  tidewater  ports 
is  obvious,  and,  as  discrimination  may  as  well 
be  shown  by  rendering  greater  service  for  the 
same  money  as  by  charging  higher  rates  for 
the  same  service,  there  is  also  considerable 
similarity  in  the   discrimination   §hown  by 


some  American  railroads  to  merchants  situa- 
ted in  the  same  town  and  sending  merchandise 
to  the  same  destination.  Naturally  enough, 
the  Denaby  Main  Colliery  Company,  whose 
natural  position  was  most  favorable,  after 
complaining  for  a  number  of  years,  finally 
brought  suit  against  the  Manchester,  Sheffield 
and  Lincolnshire  Railway  Company.  The 
railway  company  made  a  strong  defense.  It 
was  shown  that  the  system  of  uniform  charges 
was  of  great  convenience  in  the  transaction  of 
business,  and  that  it  was  in  existence  before 
the  complaining  colliery  was  opened.  And 
it  was  most  strongly  urged  that  the  company's 
chief  reason  for  the  system  of  uniform  charges 
was  that,  by  equalizing  competition,  it  in- 
creased traffic  by  inducing  the  opening  of 
pits,  which  would  otherwise,  under  any  sys- 
tem of  unequal  but  so-called  equitable  charges, 
have  been  unprofitable  and  so  not  undertaken. 
It  is  doubtful  whether  our  railroad  companies, 
if  called  upon  as  common  carriers  to  defend 
their  rates  in  a  court  of  law,  could  make  out 
so  strong  a  case.  Nevertheless  judgment 
was  given  for  the  plaintifl*.  "  There  can  be 
no  doubt,"  said  Sir  Frederick  Peel,  "that 
charges  on  traffic  using  the  same  railway  un- 
der the  same  circumstances  ought  to  be  after 
the  same  rate  per  ton  per  mile.  *  *  There 
was  no  better  measure  of  the  service  a  railway 
company  performed  in  the  conveyance  of 
goods  than  the  distance  over  which  the  goods 
are  conveyed,  and  the  due  and  reasonable 
charge  was  that  which  was  proportioned  to 
the  service  rendered."  And  it  was  ordered 
that  a  mileage  rate  should  be  charged,  and  the 
uniform  system  abandoned.  The  rule  of  some 
companies,  it  will  be  remembered,  is  not  to 
charge  either  a  uniform  rate,  nor  yet  a  mile- 
age rate  according  to  the  cost  and  risk  of  ser- 
vice and  making  due  allowance  for  a  carrier's 
profit,  but  to  charge  whatever  the  business 
will  bear,  of  which  they  are  now  the  sole 
Judges. 


The  following  are  the  names  of  the  Chief- 
Justices  of  the  United  States  : 

John  Jay,  J.  Rutledge,  Oliver  Elsworth, 
John  Marshall,  Roger  B.  Taney,  Salmon  P. 
Chase,  and  Morrison  R.  Waite,  now  presiding. 
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Color  Blindnegs. 

Though  not  strictly  a  legal  proposition,  the 
questions  and  litigations  growing  out  of  rail- 
road and  steamboat  accidents,  have  grown  in- 
to such  vast  importance,  that  it  becomes  a 
matter  of  interest  to  corporations  and  indi- 
viduals to  know  whether  the,  accidents  occur 
from  **  color  blindness "  or  carelessness ;  in 
this  behalf  we  copy  the  following  very  in- 
teresting article  from  the  American  Railroad 
Journal  of  October  9th,  1880 : 

The  most  valuable  of  recent  contributions 
to  this  mooted  subject,  is  contained  in  the 
last  report  of  the  railroad  commissioners  of 
Massachusetts.  The  legislature  of  1879 
passed  the  following  resolve:  ** Resolved, 
that  the  board  of  railroad  commissioners  be 
instructed  to  consider  whether  any  legislation 
is  expedient  or  needful  with  reference  to  the 
employment  by  railroad  corporations, of  per- 
sons afflicted  with  color  blindness;  and  re- 
port thereon  to  the  next  general  court." 

By  virtue  of  this  resolve  the  commissioners 
gave  early  and  careful  attention  to  the  subject ; 
witnessed  an  interesting  examination  of  rail- 
road employees,  conducted  by  Dr.  Jeffries, 
and  united  with  him  in  sending  circulars  of 
inquiry  to  various  experts  and  officials  in 
Europe.  The  commissioners  examined  a  large 
number  of  persons  employed  for  the  most 
part  by  railroad  companies,  using  for  tests, 
colored  worsteds,  as  recommended  by  Prof. 
Holmgren,  and  as  practised  by  Dr.  JefiVies. 
They  supplemented  this  examination  by  ex- 
periments with  colored  flags  and  lanterns, 
whenever  any  visual  defect  was  found  to  ex- 
ist, and  sought  in  various  ways  to  obtain  in- 
formation on  the  subject. 

While  the  commissioners  were  unable  to 
find  that  any  railroad  accident  had  ever  been 
clearly  traced  to  color  blindness,  they  early 
became  convinced  that  the  possible  dangers 
that  might  result  from  this  cause  were  such 
that  an  examination  should  be  had  of  all  per- 
sons employed  on  railroads  in  Massachusetts, 
whose  duties  were  in  any  way  connected  with 
signals.  They  sent  circulars  therefore  to  the 
presidents  of  all  railroads  within  their  juris- 
diction, asking  that  all  such  employees  might 
be  examined  and  the  results  reported.  In 
answer  to  these  circulars,  reports  were  re- 
ceived from  the  various  roads  showing  that 
intelligent  and  careful  investigation  has  been 
made  on  most  of  them.  The  commissioners 
say :  '*  A  striking  result  of  these  investigations 
was  the  effect  upon  the  railroad  officials,  who 
conducted  or  witnessed  them.    There  had  been 


much  scepticism  among  them  as  to  the  ex- 
istence of  color  blindness.  The  experiments 
opened  their  eyes  to  a  source  of  danger 
hitherto  unknown,  and  insured  attention  to 
this  matter  in  the  future." 

The  official  circular  of  the  commissioners 
called  attention  also,  to  defects  of  vision, 
although  this  subject  had  not  been  directly  re- 
ferred to  them.  They  found  that  many  rail- 
roads had  apparently  been  in  the  habit  of 
employing  men  in  places  where  sight  was  of 
the  highest  importance,  without  examination,^ 
and  of  keeping  in  their  employ  men  whose 
sight  was  failing,  without  making  regular 
tests  of  their  visual  power.  One  railroad  of- 
ficial wrote :  "  We  once  had  an  engineer  who 
was  near  sighted  and  removed  him  at  once ; 
but  he  was  the  onlj'  man  I  have  ever  known, 
who  could  not  see  an  object  six  hundred  feet 
from  him,  that  was  willing  to  risk  his  life  on 
a  locomotive.  There  are  many  persons  who 
are  near  sighted,  and  a  small  percentage  of 
the  people  are  color  blind ;  but  I  do  not  be- 
lieve they  prefer  railroading  as  a  means  of 
living." 

The  commissioners  very  pertinently  remark, 
that  "such  reasoning  is  unsafe;  and  men 
whose  vision  has  gradually  become  defective, 
without  being  conscious  of  it,  are  found  em- 
ployed on  railroads ;  and  it  is  probable  that 
men  who  know  their  defect  are  willing  to  risk 
their  lives,  and  the  lives^f  others,  rather  than 
to  lose  their  means  of  gaining  a  livelihood. 
Members  of  this  board,  while  they  cannot 
speak  of  any  railroad  accidents  as  resulting 
from  color  blindness,  do  know  cases  where  de- 
fective vision  has  led  to  such  accidents.  In 
one  case,  at  least,  the  defect  was  never  sus- 
pected by  the  person  himself,  until  it  had 
caused  a  considerable  destruction  of  property. 
It  was  then  recognized  ;  and  a  new  employ- 
ment, not  requiring  vigorous  eyesight,  was 
given  to  the  employee. 

It  has  seemed  to  the  board  that  examination 
as  to  the  strength  of  the  vision  was  even  more 
importa:nt  than  an  examination  as  to  color 
blindness.  And  this  view  is  confirmed  by 
Prof.  Holmgren's  statement :  "  If  the  system 
of  signals  were  based  upon  form,  and  all  per- 
sons discharged  from  the  service  of  railways, 
who,  in  consequence  of  an  imperfection  of 
vision,  could  not  clearly  and  decidedly  dis- 
tinguish these  signals  at  a  distance,  the  pro* 
portion  of  such  would  be  larger  than  that  of 
the  color  blind."  The  final  conclusions 
reached  by  the  commissioners  were : 

1.  That  the  existence  of  color  blindness, 
total  and  partial,  is  a  well-established  fact,  and 
that  there  are  men  who,  by  reason  of  such  de- 
fect, are  .unfit  for  positions  on  raihroads  re- 
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qairing  ability  to  distinguish  color  signals. 

2.  That  the  extent  of  dangerons  color  blind* 
ness,  1.  e.,  such  color  blindness  as  unfits  per- 
sons for  railroad  employment,  has  been  greatly 
exaggerated,  and  that  a  very  small  per  cent, 
of  persons  are,  for  this  reason,  unfit  for  such 
employment. 

8.  That  examinations  may  be  properly  made 
by  persons  not  medical  experts;  and  that 
such  examinations  will  certainly  be  sufiScient, 
if  doubtful  cases  are  referred  to  such  experts. 

4.  The  board  recommends  that  every  rail- 
road company  shall  have  an  annual  examina- 
tion of  every  employee  whose  duties  require 
or  may  require  capacity  to  distinguish  form  or 
color  signals,  and  that  no  one  shall  be  so  em- 
ployed who  has  not  been  thus  examined.  The 
examination  should  refer  to  color  blindness 
and  to  other  defects  in  vision.  It  should  in- 
clude all  who  are  in  any  way  concerned  in  the 
movement  of  trains. 

5.  The  board  does  not  recommend  any  leg- 
islation on  the  subject.  The  interest  of  each 
corporation  is  strong  enough  to  insure  careful 
examination.  Humanity  would  prevent  any 
company  from  knowingly  employing  a  person 
whose  defective  sight  might  at  any  time  cause 
a  fatal  accident.  And  self-interest  will  make 
railroad  managers  careful  in  avoiding  even 
false  charges  that  accidents  have  resulted 
from  such  defects. 

The  failure  to  make  examinations  heretofore 
is  owing  to  the  want  of  information  on  the 
•  subject ;  and,  in  regard  to  color  blindness,  to 
the  general  incredulity  as  to  its  existence. 
Information  is  now  generally  ditfnsed,  and 
incredulity  has  ceased,  thanks  to  the  efforts  of 
scientific  men.  And  there  is  no  reason  to 
fear  that  due  attention  will  not  be  given  to 
the  recommendation  that  all  applicants  for 
employment  on  railroads,  and  all  persons  em- 
ployed, shall  be  examined  for  defects. 


Mr.  A.  B.  Williams,  of  the  Washington 
Bar,  has  returned  from  Massachusetts,  where 
he  was  called  to  attend  the  funeral  of  his 
father,  who  died  at  the  age  of  83  years,  be- 
loved and  regretted  by  all  who  knew  him-  A 
Springfield,  Mass.,  paper,  refers  to  the  de- 
ceased in  the  following  terms : 

"In  the  death  of  Lester  Williams,  at  the  age 
of  83,  West  Springfield  has  lost  one  of  her  old 
landmarks.  He  was  bom  in  the  town,  and 
spent  his  whole  life  there,  and  filled  a  large 
place  in  its  affairs  when  in  the  prime  of  life, 
occupying  every  important  office  in  the  gift 
of  the  town.  For  many  years  he  was  at  dif- 
ferent periods  selectman,  town  treasurer,  town 


clerk  and  overseer  of  the  poor ;  he  was  justice 
of  the  peace  21  years,  and  served  the  town 
and  district  four  years  in  the  State  legisla- 
ture, his  first  term  as  representative  being  in 
1840,  and  the  last  in  1870.  In  every  trust  he 
was  called  upon  to  fill  he  educated  himself  to 
perform  his  duties  thoroughly  and  well,  and 
with  the  same  vigilance  and  economy  which 
he  exhibited  in  his  private  affairs." 


htf^tA  Personals. 

Hon.  James  Baker,  of  St.  Louis,  Mo.,  has 
been  in  the  city  during  the  past  week,  in  at- 
tendance upon  the  United  States  Supreme 
Court,  as  attorney  in  an  important  railroad 
litigation. 

Hon.  Orlando  W.  Aldrich,  editor  of 
The  Weekly  Jurist,  of  Bloomington,  III.,  paid 
us  a  visit  during  the  past  week ;  and  was  ad- 
mitted a  counsellor  of  the  Supreme  Court  of 
the  United  States.  We  only  regret  we  could 
not  have  paid  him  more  attention. 


Four  young  women  have  entered  the 
Freshman  Class  of  Colby  University,  in 
Maine — three  in  the  regular  course  and  one 
in  a  special  course.  This  makes  the  total 
number  of  female  students  ten  in  the  regular 
coi^se  and  two  in  special  courses. 
■  »  ■ 

H OTES  OF  RECBH T  DEGISIOlf  S. 

Investment  of  funds, — ^The  share  of  one  T 
in  the  proceeds  of  a  sale  on  partition  were  de- 
posited to  his  credit  with  the  city  chamber- 
lain, who  paid  the  money  to  other  parties,  and 
transferred  mortgages  held  for  such  parties  to 
T.  The  mortgaged  premises,  having  subse- 
quently depreciated  in  value,  were  bid  in  by 
the  chamberlain  on  foreclosure  for  tlie  amount 
of  the  assessment  thereon.  Heldy  that  no 
remedy  for  the  loss  existed  against  the  cham- 
berlain. [Chesterman  et  al.,  v.  Eyland  et  al. 
N.  Y.  Ct.  of  Appls.     1880.] 

Order  of  Sale. — One  S.  accepted  a  devise 
of  lands  charged  with  payment  of  a  legacy, 
and  afterwards  conveyed  the  same  to  W.,  sub- 
ject to  the  legacy.  W.  reconveyed  a  part  to 
S.,  and  the  balance  at  different  times  to  other 
parties.  On  foreclosure  of  the  lien  of  the 
legacy  the  lands  were  sold  in  the  inverse  or. 
der  of  alienation  by  W.,  enough  being  realized 
to  satisfy  the  Judgment  without  selling  that 
coneeyed  to  S.  Held,  no  error ;  that  the  re- 
conveyance by  W.  to  S.,  constituted  the  land 
remaining  in  the  hands  of  W.  the  primary 
fund  for  the  payment  of  the  legacy :  and  the 
fact  that  S.  was  personally  liable  and  W.  was 
not,  did  not  affect  this  equity.  [Hopkins, 
adm'r.  v.  Wooley,  imyl' d.    N.  Y.  Ct.  of  Appls.] 
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notion  to  Dissolve  Injiisedon. 

The  Western  Unioii  Telegraph  Company 

V. 

The  Union  Pacific  Railway  Company,  The 
Kansas  Pacific  Railway  Company,  and 
The  American  Union  Telegraph  Com- 

PANY. 

In  the  United  States  Circuit  Court  for  theDiS' 
trict  of  Kansas. 
Miller,  J. : 

The  suit  in  this  case  was  brought  by  the 
Western  Union  Telegraph  Company  in  one  of 
the  State  courts  of  Kansas,  and,  on  applica- 
tion to  a  probate  judge  of  the  proper  county, 
an  injunction  was  allowed  which  it  is  the  pur- 
pose of  the  present  motion  to  dissolve.  The 
laws  of  Kansas  make  the  indorsement  of  the 
county  judge,  on  the  petition  that  an  injunc- 
tion is  allowed,  to  have  the  same  effect  as  in 
the  courts  of  the  United  States  in  equity  pro- 
ceedings is  allowed  to  a  writ  of  injunction 
regularly  issued  under  the  seal  of  the  court. 

The  county  judge  made  such  an  indorse- 
ment, allowing  the  injunction  as  prayed  for 
by  the  bill.  The  prayer  of  the  bill  was  in 
substance  to  restrain  The  Union  Pacific  Rail- 
way Company,  The  Kansas  Pacific  Railroad 
Company,  The  American  Union  Telegraph 
Company,  from  interfering  in  any  manner 
with  the  telegraph  wires,  and  other  appurte- 
nant apparatus  of  The  Western  Union  Tele- 
graph Company.'  The  allegation  on  which 
the  allowance  was  made,  was  to  the  effect 
that  the  defendants  were  about  to  sever  the 
connection  between  the  wires  of  The  Western 
Union  Telegraph  Company  and  its  batteries, 
so  that  they  could  not  be  worked  by  the  tele- 
graph company,  and  to  connect  those  wires 
with  the  batteries  of  The  American  Union 
Telegraph  Company  and  with  batteries  of  The 
Union  Pacific  Railroad  Company,  and  thus  de- 
stroy the  utility  of  those  wires  for  the  pur- 
poses  of  The  Western  Union  Telegraph  Com- 
pany, which  would  be  thereby  excluded  from 
the  use  of  them  for  five  or  six  hundred  miles, 
along  which  they  now  enjoy  that  use.  There 
is  no  denial  on  the  part  of  either  of  the  de- 
fendants that  they  had  such  purpose,  and  it 
is  a  part  of  the  case  shown  by  the  record,  that 
after  the  granting  of  this  injunction  by  the 
probate  judge,  these  parties  did  sever  the 
wires  as  threatened,  and  did  connect  them  or 
attempt  to  connect  them  with  The  American 
Union  Telegraph  Company.  An  application 
was  made  to  the  probate  judge  after  the  allow- 
ance of  this  order  to  dissolve  the  injunction. 
This  being  refused,  the  case  was  removed  in- 
to the  Circuit  Court  of  the  United  States  for 
the  District  of  Kansas,  and  there  an  applica- 


tion was  made  to  Judge  Foster  to  dissolve  the 
injunction,  which  was  overruled  by  him.    A 
similar  application  was  made  to  the  circuit 
court  in  session,  before  Judges  McCrary  and 
Foster ;  and  in  that  case,  while  the  presiding 
judge  held  that  there  were  certain  inherent 
defects  in  the  contract  between  The  Kansas 
Pacific  Railroad  Company  and  The  Western 
Union  Telegraph  Company,  under  which  the 
latter  erected  its  wires  and   was  operating 
them,  which  would  probably  authorize  a  dis- 
solution of  the  injunction,  he  declined  to  dis- 
solve it  at  the  time,  in  order  to  give  the  plain- 
tiff an  opportunit}',  by  amended  bill,  to  make 
a  case  which  would   remove  those  defects. 
The   plaintiffs  accordingly  filed  an  amended 
bill.    A  demurrer  to  the  amended  bill  was 
overruled  by  Judge  McCrary  at   Chambers, 
whereupon  defendants  answered  ;  and  on  that 
amended   bill  and  answer  and  the  original 
papers,  another  application  was  made  before 
Judge  McCrary  at  Chambers,  in  Keokuk,  for 
a  dissolution  of  the  injunction,  and  was  by 
him  set  down  to  be  heard  before  us  at  this 
time,  in  St.  Louis.    This  application  has  been 
heard  before  Judge  McCrary  and  myself,  on 
all    the  original    papers    in    the    case — the 
amended  bill  and  answer,  and  a  very  large 
number  of  documents  and  afl9davits,  now  in- 
troduced for  the  first  time.    After  a  week  of 
argument  and  a  very  careful  consideration  of 
the  case,  I  propose  to  give  the  result  of  that 
consideration  in  the  present  opinion. 

The  line  of  telegraph  which  is  the  subject 
of  the  present  controversy,  extends  from 
Kansas  City  in  Missouri,  to  Denver  City  in 
Colorado;  and  consists  of  three  wires,  the 
requisite  poles,  batteries,  and  other  machinery 
necessary  to  the  successful  working  of  those 
wires,  erected  along  the  line  and  on  the  right 
of  way  of  the  Kansas  branch  of  The  Pacific 
Railway  Company.  That  branch  has  become 
consolidated  with  The  Union  Pacific  Railroad 
Company,  and  they  are  both  worked  and  held 
as  one  corporation,  under  the  style  of  The 
Union  Pacific  Railwa}-  Company.  The  con- 
tract was  made  in  the  year  1866,  between  The 
Kansas  Pacific  Railway  Company  on  the  one 
part,  and  The  Western  Union  Telegraph  Com- 
pany on  the  other,  under  which  this  telegraph 
line  has  been  mainly  erected  and  operated 
since  it  was  erected.  By  that  contract,  about 
the  construction  of  which  the  parties  differ 
somewhat,  there  is  no  disagreement  as  to  the 
following  matters :  Poles  were  to  be  erected 
on  ground  embraced  within  the  right  of  way 
of  the  railroad  company.  That  company  was 
either  to  furnish  the  poles  or  to  pay  the  price 
of  them  if  furnished  by  The  Western  Union 
Telegraph  Company,  and  to  furnish  one  wir« 


Digitized  by 


Google 


Vol.  Vm 


WASHINQTON  LAW  REPORTER. 


661 


or  pay  the  cost  of  that  wire.    The  telegraph ' 
company  was  to  furnish  the  batteries,  and  to ! 
furnish  any  other  wire  beyond  that  one,  as  it  | 
should  become  necessary,  at  their  own  cost.  { 
The  erection  of  the  poles,  the  attachment  of 
the  wires  to  them,  and  the  expense  of  placing 
the  batteries  in  position  connecting  them  with  | 
the  wires,  was  to  be  borne  jointly  and  equally ; 
by  the  parties.    The  lines  of  these  wires  were 
both  to  be  operated  by  operators  appointed 
by  the  railroad  company,  and  paid  for  jointly. ' 
The  railroad  company  was  to  have  the  exclu- 
sive control  and  use  of  the  first  wire  put  up. 
The  telegraph  company  was  to  have  the  ex- 
clusive use  of  the  other  wires  until,  in  the  | 
opinion  of  the  railroad  company,  the  first  wire 
should  be  insufficient  for  the  demands  of  the 
business  of  the  road ;  in  which  event,  by  a 
proper  compensation,  the  railroad  company 
was  to  have  the  use  of  another  one  of  the 
wires  put  up  by  the  telegraph  company.     It 
was  one  of  the  provisions  of  this  contract  that 
the  railroad  company  should  not  send  over  its 
wire  any  commercial  messages  or  any  paid 
messages,  or  messages  for  any  other  persoa 
than  for  its  own  business ;  the  purposes  of 
which  evidently  was  to  leave  the  exclusive 
right  to  convey  such  messages  to  the  telegraph 
company.    Ai)d  it  was  to  enforce  this  clause 
of  the  contract  that  the  injunction  was  obtained 
by  The  Western  Union  Telegraph  Company 
in  the  State  court.     And  it  is  to  get  rid  of 
this  provision  and  permit  the  railroad  com- 
pany to  convey  such  messages,  and  to  unite 
the  wires  of  the  telegraph  company  with  The 
American  Union  Telegraph  Company,  that 
messages  may  be  conveyed  brought  by  The 
American  Union  Telegraph  Company,  over 
the  wires  of  The  Western  Union  Telegraph 
Company,  that  the  present  motion  is  made. 

The  first  legal  proposition  involved  in  the 
case,  as  presented  is  that  The  Kansas  Pacific 
Railroad  Company  is  forbidden  by  the  acts 
of  Congress  of  the  United  States  under  which 
it  was  built,  and  under  which  it  received  large 
grants  of  money  and  public  lands  and  other 
rights  and  privileges,  to  make  any  such  con- 
tract as  excludes  or  prevents  it  from  carrying 
messages  for  the  general  public  over  the  tele- 
graphic lines  erected  on  its  right  of  way.  I 
concur  with  Judge  McCrary  in  the  opinions 
delivered  by  him  on  the  former  applications 
before  him  to  dissolve  this  injunction ;  that 
on  the  face  of  the  acts  of  Congress  of  1862  and 
1864,  called  *'The  Pacific  Railroad  Acts,"  the 
obligation  of  building  a  telegraph  line  along 
its  right-of-way,  and  of  operating  that  line  or 
having  it  operated  under  the  control  of  the 
railroad  company,  was  an  obligation  which 
they  could  not  abandon,  and  which  was  incon- 


sistent with  the  contract  made  in  this  case,  so 
far  as  those  two  acts  are  concerned ;  and  that 
if  the  case  rested  on  the  provision  of  those 
original  Pacific  Railroad  acts,  namely,  the  act 
of  1862  and  amendatory  act  of  1864,  the 
present  contract  would  be  void,  as  in  viola- 
tion of  the  obligations  imposed  upon  the 
railroad  company  by  those  acts ;  and  I  do  not 
propose  to  add  anything  to  what  he  has  said 
on  that  subject.  If,  therefore,  there  are  n^o 
other  acts  of  Congress  on  the  subject,  nor 
anything  else  that  will  remove  that  inherent 
vice  in  the  contract  between  the  two  com- 
panies, the  injunction  ought  to  be  dissolved 
and  the  railroad  company  permitted  to  operate 
the  telegraph  in  accordance  with  the  obliga- 
tions which  those  acts  impose  upon  it  for  the 
benefit  of  the  public.  The  amended  bill,  how- 
ever, which  was  not  before  Judge  McCrary 
when  he  decided  that  proposition,  sets  up  an 
act  approved  July  2,  1864,  entitled  **  An  act 
for  increasing  the  facilities  of  telegraph  com- 
munication between  the  Atlantic  and  Pacific 
States  and  the  territory  of  Idaho,"  and  claims 
that  by  virtue  of  that  statute  the  present  con- 
tract is  a  valid  one.  The  first  section  of  that 
act  declared  that  **  The  United  States  Tele- 
graph Company  and  their  associates  were 
authorized  to  erect  a  line  of  magnetic  tele- 
graph between  the  Missouri  river  and  the  city 
of  San  Francisco,  in  the  State  of  California, 
on  such  route  as  they  may  select,  to  connect 
with  the  lines  of  said  United  States  Telegraph 
Company  now  constructed  and  being  con- 
structed through  the  States  of  the  Union." 
It  gave  the  right  of  way  over  the  public  lands 
of  the  United  States  and  the  right  to  draw 
materials  for  the  construction  of  the  line  from 
the  same  public  lands.  The  fourth  section  is 
as  follows :  **  That  the  several  railroad  com- 
panies authorized  by  the  act  of  Congress  of 
July  2,  1862,  are  authorized  to  enter  into  an 
arrangement  with  The  United  States  Telegraph 
Company,  so  that  the  line  of  telegraph  between 
the  Missouri  river^and  San  Francisco  may  be 
made  upon  and  along  the  line  of  said  road 
and  branches  as  fast  as  said  road  and  branches 
are  built.  And  if  said  arrangement  be  en- 
tered into  and  the  transfer  of  said  telegraph 
line  be  made  in  accordance  therewith,  to  the 
line  of  said  railroad  and  branches,  such  trans- 
fer shall,  for  all  purposes  of  the  act  referred 
to,  be  held  and  considered  a  fulfilment  on  the 
part  of  said  railroad  companies  of  the  pro- 
vision in  the  act  in  regard  to  the  construction 
of  telegraph  lines.  And  in  case  of  disagree- 
ment, said  telegraph  company  is  authorized 
to  remove  their  line  of  telegraph  along  and 
upon  the  line  of  railroad  therein  contemplated, 
without  prejudice  to  the  rights  of  said  railroad 
companies." 
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The  allegation  of  the  amended  bill  is,  that 
The  Western  Union  Telegraph  Company  was 
at  the  time  it  made  the  contract  for  the  erec- 
» tion  of  the  telegraph  line,  now  in  question, 
with  the  Kansas  branch  of  The  Pacific  Rail- 
road Company,  the  successor  in  right  and  in 
power  of  The  United  States  Telegraph  Com- 
pany mentioned  in  this  act.  And  that  by 
virtue  of  the  fourth  section  of  the  act,  the 
railroad  company  had  the  right  to  make  the 
contract  which  was  made,  and  was  by  that 
section  relieved  from  the  obligation  to  con- 
struct and  operate  a  line  of  telegraph  for  the 
public  use.  It  does  not  admit,  in  my  opinion, 
of  any  reasonable  doubt  that  if  The  United 
States  Telegraph  Company  mentioned  in  that 
statute,  or  any  company  which  had  the  same 
rights  and  authorities  on  that  subject  that 
that  company  had,  entered  into  an  agreement 
with  The  Pacific  Railroad  Company,  or  any 
of  its  branches  built  under  the  authority  of 
the  original  act  of  1862,  which  secures  the 
proper  construction  and  operation  of  a  line  of 
telegraph  along  its  road  for  the  benefit  of  the 
public,  that  it  is  absolved  from  the  obligation 
imposed  upon  it  by  the  act  of  1862.  to  con- 
struct and  to  operate  such  a  telegraph  line. 
It  was  manifestly  the  design  of  this  act  of 
1864,  to  enable  The  United  States  Telegraph 
Company  to  become  substituted  by  a  proper 
arrangement  with  The  Pacific  Railroad  Com- 
pany and  its  branches,  to  the  right  to  build  a 
telegraph  line  along  the  track  and  right  of 
way  of  those  railroad  companies,  and  thereby 
to  relieve  those  companies  from  the  obligation 
to  build  and  operate  such  a  line.  If,  there- 
fore,  the  contract  is  one  which  provides  for 
the  erection  of  a  telegraph  line  to  answer 
both  the  purposes  of  the  public  and  of  the 
railroad  company,  it  is  one  which  is  authorized 
by  this  statute,  and  which  relieved  the  rail- 
road company  from  the  obligation  to  construct 
and  build  another  line,  or  any  line.  That 
such  is  the  proper  construction  of  the  fourth 
section  of  this  act  of  1864,  is  obvious  from  an 
examination  of  section  nineteen  of  the  original 
act  of  1862.  That  section  provided,  "that 
the  several  railroad  companies  herein  named, 
are  authorized  to  enter  into  an  arrangement 
with  The  Pacific  Telegraph  Company,  The 
Overland  Telegraph  Company,  and  The  Cali- 
fornia Telegraph  Company ;  so  that  the  present 
line  of  telegraph  between  the  Missouri  river 
and  San  Francisco  may  be  moved  upon,  or 
along  the  line  of  said  railroad  and  branches 
as  fast  as  said  road  and  branches  are  built ; 
and  if  said  arrangement  be  entered  into,  and 
the  transfer  to  said  telegraph  line  be  made  in 
accordance  therewith,  to  the  line  of  said  rail- 
road and  branches,  such  transfer  shall  for  all 


purposes  of  this  act  be  heM  and  considered 
a  fulfilment  on  the  part  of  said  railroad  com- 
panies of  the  provisions  of  this  act  in  regard 
to  the  construction  of  said  line  of  telegraph." 

The  three  telegraph  companies  here  spoken 
of,  together  constituted  at  the  time  this  statute 
was  passed,  a  continuous  line  of  telegraph 
from  the  Missouri  river  to  San  Francisco ;  and 
it  was  obvious  that  the  building  of  another 
line  parallel  to  that,  and  not  far  distant  from 
it,  would  have  a  very  injurious  effect  upon 
the  value  of  the  property  of  those  telegraph 
companies ;  and  it  was  to  protect  those  com- 
panies and  to  prevent  the  injury  which  would 
follow  from  the  construction  of  another  line 
between  the  same  points  over  an  uninhabited 
region  of  country,  that  Congress   provided, 
that  by  an  arrangement  with  the  railroad  com- 
pany, if  those  companies  should  remove  their 
wires  along  the  line  of  that  road  so  they  could 
be  used  both  for  railroad  purposes  and  the 
use  of  the  general  public,  then  the  obligation 
of  the  railroad  company  under  the  act  of  Con- 
gress to  build  another  line  should  no  longer 
exist.    The  act  of  1864,  which  we  have  just 
referred  to,  concerning  The  United   States 
Telegraph  Company,  was  clearly  designed  to 
give  it  a  similar  privilege,  and  if  the  arrange- 
ment was  made  and  that  company  should 
build  or  transfer  its  line  to  the  line  of  the 
railroad   company,  the  railroad   company  in 
like  manner  was  released  from  the  obligation 
to  construct  and  build  another  line.     I  hold 
it,  therefore,  to  be  very  clear  that  if  the  present 
telegraph  line,  as  it  is  now  operated  and  run 
by  The  Western  Union  Telegraph  Company, 
can  be  traced  to  the  authority  of  that  act  of 
1864,   and    The   Western   Union  Telegraph 
Company  in  making  that  contract  exercised 
rightfully  the    powers  conferred   upon   The 
United  States  Telegraph  Company,  that  the 
contract  is  valid,  although  it  forbids  the  rail- 
road company   to  convey  commercial  mes- 
sages over  the  single  wire  which  it  has  the 
right  to  control  for  its  own  business. 

It  is  said  that  the  proof  offered  by  com- 
plainants fails  to  show  that  it  is  the  proper 
successor  or  in  any  manner  entitled  to  the 
right  which  Congress  conferred  upon  The 
United  States  Telegraph  Company.  The  first 
item  of  evidence  produced  by  complainants 
upon  that  subject  is  a  certified  copy  of  the 
organization  of  a  telegraph  company  under 
the  laws  of  the  State  of  New  York,  styling 
itself  "The  United  States  Telegraph  Com- 
pany.*' The  articles  of  association  of  that 
company,  signed  by  three  associates  who  had 
taken  stock  in  it,  acknowledged  before  the 
proper  oflScer,  were  duly  filed  in  the  ofiSce  of 
the  clerk  of  the  proper  county ;  but  it  does 
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not  appear  from  anything  before  us,  that  the 
paper  itself  or  any  copy  of  it  was  ever  filed 
in  the  office  of  the  Secretary  of  State  of  New 
York ;  and  it  is  urged  that  this  objection  is 
fatal  to  the  existence  of  such  a  corporation, 
and  of  its  right  to  make  any  contract,  or 
transfer  any  privileges  or  rights  to  any  other 
company. 

The  question  here  presented  is  one  in  re- 
gard to  which  there  exists  some  conflict  of 
authority  in  the  decisions  of  the  higher  courts 
of  other  States  which  have  adopted  laws 
similar  to  that  in  New  York.  The  State  of 
Illinois,  under  a  statute  very  similar,  has  de- 
cided that  the  failure  to  record  a  copy  of  the 
instrument,  or  deposit  a  copy  of  the  instru- 
ment, in  the  office  of  the  Secretary  of  State, 
is  not  fatal  to  the  validity  of  the  organization. 
The  State  court  of  Indiana  seem  to  have  de- 
cided, in  a  case  very  nearly  similar,  that  it 
is.  However  this  may  be,  it  seems  to  me  that 
the  Congress  of  the  United  States  could  adopt 
this  imperfect  or  inchoate  organization  need- 
ing nothing  but  the  filing  of  a  copy  of  its 
articles  of  association  in  the  office  of  the  Sec- 
retary of  State,  and  could,  if  it  was  the  pur- 
pose of  Congress  to  do  so,  confer  upon  it  all 
the  rights  and  powers  which  it  has  conferred 
upon  The  United  States  Telegraph  Company ; 
and  the  only  question  left,  therefore,  for  con- 
sideration, is  whether  this  company,  of  which 
the  articles  of  association  were  presented  by 
complainants,  was  The  United  States  Tele- 
graph Company,  to  which  the  act  of  Congress 
refers.  That  company,  very  shortly  after 
these  proceedings,  took  steps  to  consolidate 
itself  with  three  other  telegraph  companies, 
also  organized  or  preparing  to  be  organized 
under  the  authority  of  the  laws  of  New  York, 
and  steps  were  taken,  the  proceedings  of 
which  are  presented  to  us,  which  were  mani- 
festly designed  in  effect  to  amalgamate  and 
consolidate;  and  bring  together  in  one  organ- 
ization, the  rights  and  franchises,  grants  and 
powers  of  each  of  them.  This  consolidated 
company  adopted  the  name  of  The  United 
States  Telegraph  Company,  and  it  is  recited 
in  its  articles  of  association  that  one  of  its 
elements  is  The  United  States  Company, 
which  existed  prior  to  the  act  of  Congress  of 
1864. 

We  see  here  a  conscious  effort,  although 
there  may  be  some  imperfection  in  carrying 
that  into  effect,  to  unite  the  powers  of  this 
United  States  Telegraph  Company,  organized 
in  1862,  prior  to  the  act  of  Congress,  with  the 
powers  of  other  companies,  and  to  keep  up 
its  name  and  authority  by  the  use  of  the  same 
name  in  the  consolidated  company.  This 
ast  United  States  Telegraph  Company  finally 


became  consolidated  with  The  Western  Union 
Telegraph  Company,  or  their  fortunes  became 
united  and  amalgamated  in  some  shape  not 
very  clearly  made  out,  and  this  is  the  action 
under  which  the  The  Western  Union  Telegraph 
Company  claims  the  right  to  make  the  con- 
tract which  is  the  subject  of  consideration. 

I  am  not  prepared  to  say,  with  any  degree 
of  assurance,  that  if  this  case  comes  to  a  final 
hearing,  and  no  more  complete  evidence  is 
then  given  of  the  corporate  existence  of  the 
first  United  States  Telegraph  Company  of 
New  York,  and  of  the  transfer  of  the  powers 
granted  to  it  by  the  act  of  Congress  of  1864, 
to  The  Western  Union  Telegraph  Company 
than  has  been  presented  on  this  hearing,  that 
that  contract  can  be  sustained  under  the  act 
of  1864.  But  I  am  prepared  to  hold  that  there 
is  no  such  clear  case  made  against  the  right 
of  The  Western  Union  Telegraph  Company 
to  all  the  franchises  and  privileges  of  the 
original  United  States  Telegraph  Company, 
as  to  justify  me  in  totally  dissolving  the 
present  injunction,  in  view  of  the  consequences 
which  would  follow  such  action,  which  will 
be  hereafter  considered.  There  is  enough 
testimony  to  show  that  there  was  a  purpose 
and  design,  through  a  series  of  transactions,  to 
vest  in  The  Western  Union  Telegraph  Com- 
pany the  rights  which  the  act  of  July  2,  1864, 
conferred  upon  The  United  States  Telegraph 
Company,  whatever  company  that  might  be. 
The  existence  of  this  United  States  Telegraph 
Company,  and  the  assertion  of  the  rights  of 
The  Western  Union  Telegraph  Company  un- 
der it,  and  the  effort  to  show  that  the  contract 
now  in  question  was  made  under  the  act  of 
1864,  with  the  successor  of  that  company,  is 
for  the  first  time  presented  to  the  court  at  this 
hearing,  and  much  that  might  make  it  plain 
either  that  there  was  such  a  right  or  that  there 
was  not  such  a  right,  may  possibly  exist  and 
be  brought  *  to  light  hereafter,  when  the  case 
can  be  heard  at  a  final  hearing  on  the  issues 
made  by  the  pleadings.  And  this  branch  of 
the  subject  will  therefore  be  postponed  for  the 
present. 

We  must  further  hold  that  for  the  purposes 
of  this  motion  to  dissolve  an  injunction  which 
has  been  four  times  before  the  consideration 
of  the  proper  courts  already,  and  which  have 
thus  far  failed  to  dissolve  it,  there  is  sufficient 
evidence  of  the  authority  to  make  that  con- 
tract under  the  act  of  1864. 

It  is  said  that  the  Kansas  branch  of  the 
Pacific  Railroad  Company  was  the  successor 
of  a  corporation  organized  under  the  laws  of 
Kansas,  and  not  by  the  act  of  Congress,  and 
the  acts  of  Congress  of  1862  and  1864,  called 
'*  The  Pacific  Railroad  Acts,"  conferring  upon 
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that  company  the  right  to  build  a  railroad  and 
telegraph;  and  that  because  the  Kansas 
branch  of  The  Pacific  Railroad  Company  does 
not  owe  its  existence  as  a  corporation  to  the 
United  States,  nor  to  any  law  of  the  United 
States,  that,  therefore,  it  is  not  bound  by  the 
provisions  which  would  forbid  it  fh>m  making 
a  I  contract  such  as  that  made  with  The 
Western  Union  Telegraph  Company.  But 
this  proposition  cannot  be  maintained.  The 
corporation  which  accepted  the  grant  of  the 
United  States  of  millions  of  money  by  way  of 
subsidy,  and  millions  of  acres  of  land,  and 
many  other  advantages,  must  be  held  to  have 
accepted  the  entire  act  of  Congress  with  all 
the  conditions  which  it  imposed.  This  was 
held  in  the  Supreme  Court  of  the  United 
States  in  the  recent  Sinking  Fund  Case  (99 
U.  S.  Sup.  Ct.  Rep..  700),  in  which  the  validity 
of  the  Thurman  act  requiring  all  those  rail- 
roads to  provide  a  sinking  fund  for  the  pay- 
ment of  their  debt  was  resisted  by  the  Central 
Pacific  Railroad  Company,  organized  under 
the  laws  of  California,  on  the  ground  that 
Congress  could  impose  no  such  obligation  up- 
on that  road.  This  proposition,  though  ui^ed 
upon  the  court  very  fort}ibly,  and  much  relied 
upon  in  Judge  Field's  dissenting  opinion,  was 
overruled  by  the  court ;  and  it  is  held  that  in 
accepting  grants  made  by  Congress  to  those 
roads,  it  bound  itself  by  all  the  provisions  of 
the  act  of  Congress  for  the  government  of  the 
companies. 

Another  ground  of  objection  to  the  contract 
between  The  Western  Union  Telegraph  Com- 
pany and  the  railroad  company  under  which 
this  telegraph  line  was  built,  which  objection 
goes  to  the  validity  of  the  whole  contract,  re- 
lates to  a  clause  in  it  by  which  the  telegraph 
company  bound  itself  to  carry  over  its  line 
private  and  family  messages  of  its  executive 
officers,  without  charge  to  them.  The  prin- 
ciple  on  which  this  objection  rests,  is  that 
this  clause,  securing  a  private  advantage  to 
certain  officers  of  the  railroad  company,  was 
in  efiTect  a  bribe  to  secure  from  them  the  con- 
tract to  the  advantage  of  the  telegri^h  com- 
pany, and  the  disadvantage  of  the  railroad 
company.  In  one  of  the  opinions  delivered 
by  Judge  McCrary,  on  the  motions  before  him 
to  dissolve  or  modify  this  injunction,  he  ex- 
pressed the  opinion  that  the  clause  in  the  con- 
tract, as  it  stood  on  its  face,  without  any  ex- 
planation of  it,  was  fatal  to  the  validity  of  the 
entire  contract.  I  am  not  prepared  now  to 
either  affirm  or  deny  the  soundness  of  that 
proposition. 

The  language  of  the  contract  on  that  sub- 
ject is  as  follows : 

Fourth.    The  business  of  said  railway,  in- 


cluding its  construction,  lands,  and  all  busi- 
ness of  the  company,  and  the  family,  private, 
and  the  social  messages  of  the  executive  of- 
ficers, shall  be  transmitted  without  charge  be- 
tween all  telegraph  stations  on  the  line  of 
said  railway,  and  also  between  all  such  sta- 
tions and  the  city  of  St.  Louis,  Missouri,  and 
over  all  other  lines  in  Missouri,  Kansas, 
Colorado,  and  New  Mexico,  now  owned  or 
controlled,  or  that  may  hereafter  be  owned  or 
controlled,  by  The  Western  Union  Telegraph 
Company ;  provided,  as  far  as  said  lines  in 
Colorado  and  New  Mexico  are  concerned,  the 
said  road  or  roads  of  The  Union  Pacific  Rail- 
way Company,  Eastern  Division,  shall  at  the 
time  be  in  process  of  construction  towards 
Santa  Fe,  or  Denver,  or  both ;  and  all  such 
business  shall  be  transmitted  free  of  charge, 
over  all  other  lines  owned  or  controlled,  or 
that  may  hereafter  be  owned  or  controlled  by 
the  said  Telegraph  Company  within  the 
United  States,  to  an  amount  not  exceeding 
the  rate  of  four  thousand  dollars  per  annum ; 
and  for  any  excess  above  such  rate  the  tele- 
graph company  will  deduct  and  rebate  one- 
half  the  regular  tariff  charges,  settlements, 
and  payments  for  such  excess  to  be  made 
yearly. 

There  arises  on  the  face  of  this  clause  of 
the  contract  an  ambiguity  as  to  the  precise 
meaning  of  the  words  "executive  officers." 
It  is  claimed  by  complainants  that  "  executive 
officers "  here  referred  to  were  not  the  direc- 
tors, but  were  the  president,  superintendent* 
general  manager,  and  other  officers  of  that 
class.  It  must  be  confessed  that  there  is 
nothing  in  the  context  and  nothing  in  the 
definition  of  the  word  *'  executive,"  until  ap- 
plication is  made  to  the  facts  which  concern 
the  nature  and  functions  of  the  various  offi- 
cers of  the  company,  to  determine  whether  the 
directors  other  than  the  president  were  in- 
cluded under  the  phrase  **  executive  officers." 
If  there  has  been  a  practical  construction  of 
that  agreement  by  the  acts  of  the  parties 
during  the  twelve  years  that  the  contract  has 
been  in  existence,  further  proof  may  show 
what  that  construction  has  been,  and  give 
light  to  the  court  in  deciding  the  question. 
While  I  am  strongly  in  favor  of  the  assertion 
of  the  general  proposition  that  where  one  of  a 
body  of  individuals  jointly  interested  in  a 
matter  consents  to  take  a  special  advantage 
to  himself  and  receives  a  valuable  considera- 
tion for  using  his  efforts  to  procure  an  agree- 
ment of  the  whole  for  the  benefit  of  a  third 
party,  if  such  receipt  of  special  advantages, 
whether  of  money  or  of  property,  be  kept 
secret  from  his  co-partners,  or  joint  stock- 
holders, or  those  interested  with  in  the  same 
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matter,  and  they  act  upon  the  belief  that  he 
is  governed  by  no  other  interest  than  that 
which  is  common  to  them  all,  the  contract  so 
obtained  on  the  part  of  the  third  person  is 
flagitious  and  should  be  held  to  be  void,  there 
are  circumstances  in  connection  with  this  con- 
tract which  may  or  may  not  be  held  to  take  it 
out  of  this  principle.  The  first  one  of  these 
circumstances  which  strikes  one  impressively, 
is  that  there  was  no  attempt  to  conceal  from 
the  stockholders  of  the  railroad  company,  nor 
from  anybody  interested  in  its  affairs,  this 
clause  of  the  contract  by  which  the  executive 
officers  were  to  have  this  special  privilege  in 
the  use  of  the  telegraph  wires.  There  was, 
therefore,  absent  the  indication  which  secrecy 
in  such  case  gives  of  a  corrupt  and  improper 
motive.  It  is  also  to  be  observed  that  the 
benefits  secured  did  not  flow  to  the  individual, 
but  to  the  office,  and  that  as  soon  as  any  one 
ceased  to  be  a  member  of  the  executive  office 
he  ceased  to  have  the  privilege  conferred  by 
this  contract ;  and  there  is  no  evidence  before 
the  court  that  this  privilege  was  enjoyed  for 
any  length  of  time  by  any  one  individual,  or 
that  it  amounted  in  point  of  fact,  to  a  pecu- 
niary sum  whose  influence  would  be  at  all  ap- 
preciable. 

These  propositions,  and  the  facts  which  may 
be  proved  on  the  final  hearing  in  regard  to  the 
terms  under  which  these  privileges  were  to  be 
used,  and  the  reasons  why  they  were,  as  sug- 
gested by  plaintiffs  counsel,  designed  to  re- 
lieve the  railroad  company  itself  of  a  burden 
which  it  would  have  borne  if  the  telegraph 
company  had  not  made  these  grants  of  privi- 
leges, all  lead  me  to  doubt  very  much  whether 
the  contract  will  be  finally  held  invalid  on  ac- 
count of  that  clause  in  its  original  conception. 

For  the  same  reason,  then,  that  I  have 
already  stated  in  regard  to  the  other  allegation 
of  invalidity  of  the  contract  that  the  objection 
may  be  removed  on  the  final  hearing ;  that  it 
is  not  at  all  clear  to  me  that  the  objection  is 
a  valid  one  as  the  matter  stands,  and  on  ac- 
count of  the  great  and  important  consequences 
which  would  flow  fh>m  a  dissolution  of  the  in- 
junction, I  do  not  think  that  on  this  motion, 
the  objection  should  be  held  to  be  fatal  to  the 
contract.  \ 

I  wish  again  to  recall  the  fact  that  four  or 
five  motions  to  dissolve  this  injunction  have 
been  made  and  overruled  as  many  times  by  as 
many  as  three  or  four  different  and  very  com- 
petent judges.  It  is  also  proper  to  look  to  the 
consequences  which  would  flow  from  a  dis- 
solution of  the  injunction.  It  is  mad^  per- 
fectly plain,  both  by  the  answer  of  the  defen- 
dants, and  by  what  they  have;  done  and  what 
they  propose  to  do,  that  if  this  injunction  is 


dissolved  and  another  injunction  which  covers 
the  telegraph  along  the  line  of  The  Union  Pa- 
cific Railroad  from  Omaha  to  Ogden,  that  The 
Western  Union  Telegraph  Company,  which 
now  and  for  twelve  or  fifteen  years  past  has 
been  working  a  continuous  line,  and  the  only 
line  between  the  Atlantic  coast  and  the  Pacific 
coast,  and  especially  between  the  Missouri 
river  and  San  Francisco,  will  be  at  once  de- 
prived of  the  power  to  work  any  such  line  at 
all  until  it  shall  be  enabled  to  construct  a  new 
line  at  least  six  hundred  miles  in  length. 

This  corporation  has  come  to  be  one  whose 
property  is  of  immense  value — a  value  almost 
unknown  to  any  one.  The  shares  of  its  stock 
are  scattered  all  through  the  country,  and  now 
are  and  long  have  been  the  most  profitable 
shares  of  any  corporation  now  in  existence. 
It  has  done  the  business  of  almost  the  entire 
country  for  many  years  past  west  of  the  Al- 
leghanj'  Mountains — all  the  business  west  of 
the  Missouri  river.  To  suspend  this  business 
by  the  act  of  a  single  party,  to  permit  the  rail- 
road company,  both  at  Omaha  and  Kansas 
City,  to  cut  ofiT  the  connections  of  these  wires 
with  The  Union  Pacific  Railn)ad  Company 
east  of  those  points,  and  to  turn'those  wires 
into  that  of  a  rival  company,  is  to  produce  an 
amount  of  financial  ruin  hard  to  be  appreciated. 
Telegraph  lines  and  telegraph  business,  like 
the  good-will  of  a  newspaper  and  hotel,  have 
a  character  so  diflerent  from  ordinary  personal 
property,  or  ordinary  real  estate,  that  when 
we  come  to  deal  with  injuries  to  it  we  must 
look  at  it  in  a  different  light  from  what  we  do 
the  injuries  to  those  classes  of  property. 

The  total  suspension  of  its  business  for  the 
period  of  time  necessary  to  construct  a  line 
from  Omaha  or  Kansas  City  to  Ogden,  would 
produce  an  irreparable  injury  within  the 
meaning  of  that  term,  as  used  in  equity  pro- 
ceedings. 

It  would  be  an  injury  to  that  company  by 
no  means  commensurate  with  any  good  to 
result  to  the  other  company  which  is  in  con- 
test with  it.  It  is  eminently  fit,  therefore, 
that  before  the  judges  at  Chambers  should 
pronounce  an  order  dissolving  an  injunction, 
which  merely  restrains  the  hands  of  the  other 
side  from  this  destructive  proceeding,  that 
they  shall  be  satisfied  that  the  rights  of  the 
party  seeking  this  dissolution  are  clear,  and 
that  they  are  entitled  to  exercise  the  powers 
which  will  produce  such  disastrous  results. 
As  we  have  already  said,  we  are  not  by  any 
means  satisfied,  at  least  I  am  not,  that  such 
a  right  exists  in  the  plaintiff;  and  I  have  a 
strong  belief  that  it  is  the  duty  of  the  court  to 
keep  the  hands  of  both  of  these  parties  so 
tied  up,  and  so  far  at  liberty  only»  as  that  the 
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public  shall  not  suffer,  and  each  shall  not  de- 
stroy the  other,  until  this  litigation  shall  come 
to  a  final  close  by  a  full  hearing  on  the  merits 
of  the  case. 

As  I  have  already  said,  the  injunction 
stands  now  upon  the  order  of  the  probate 
judge  in  Kansas — an  order  which  merely  al- 
lowed the  injunction  as  prayed  in  the  bill. 
There  seems  to  be  a  dispute  between  the 
counsel  on  either  side  as  to  the  precise  extent 
of  the  relief  prayed  in  that  bill,  and  therefore, 
as  to  the  extent  and  meaning  of  the  injunction 
as  it  now  stands.  We  are  both  of  opinion 
that  the  railroad  company  has  the  right,  as  it 
has  always  had,  to  the  exclusive  use  of  the 
first  wire  on  the  telegraph  poles ;  and  we  are 
of  opinion  that  as  the  matter  stands  at  this 
stage  of  the  proceeding,  that  company  should 
have  the  right,  pending  the  further  litigation 
of  the  case,  to  use  that  wire,  not  only  for  the 
ordinary  business  of  the  road,  but  for  the  pur- 
pose of  transmitting  commercial  and  paid 
njessages  for  the  public  in  general ;  that  it 
has  no  right  to  interfere  with  The  Western 
Union  Telegraph  Company  in  the  use  of  the 
other  two  wires  for  the  purpose  of  carrying 
all  messages  of  whatever  class  it  may  choose 
to  carry  over  those  wires ;  and  that  it  is  proper 
that  an  order  should  be  made  instead  of  the 
order  of  the  probate  court,  which  is  ambiguous 
and  indefinite,  which  shall  stand  to  represent 
this  principle,  and  as  a  substitute  for  that 
order. 


TlB«  I«aw  or  AdT«rtl«lBC- 

Several  points  have  recently  been  ruled  on 
this  new  and  growing  subject. 

In  one  case,  recently  decided  in  this  State, 
the  publisher  of  a  book,  sold  by  subscription, 
sued  one  of  his  advertisers  on  the  contract  to 
pay  at  a  certain  rate  upon  every  volume  or 
copy  sold.  The  recitals  or  introductory  part 
of  the  contract  recited  that  the  book  *♦  will  be 
sold"  in  every  State  and  Canada;  but  the 
stipulations  of  the  contract  did  not  contain 
any  stipulation  or  covenant  that  it  should 
have  such  sale.  The  main  questions  were 
whether  the  publisher  was  not  bound  to  prove 
sales  in  every  State  and  Canada,  to  entitle 
him  to  recover,  and  whether  he  could  be  al- 
lowed to  prove  sales  by  his  own  clerks  and 
accounts  at  the  central  office,  showing  orders, 
shipment  of  books,  and  receipt  of  payment, 
without  calling  the  agents  or  the  purchhsers 
to  testify  to  the  very  transactions  of  sales. 
On  both  points  the  contention  of  the  publisher 
was  sustained. 

Another  case  is  a  recent  English  injunction 
suit,  where  a  manufacturer  of  and  dealer  in 
needles  sued  to  enjoin  a  rival  in  the  trade 


from  publishing  advertisements,  circulars, 
<&;c.,  denouncing  plaintiff's  goods  as  spurious, 
an  imitation  and  inferior.  After  the  evidence 
was  closed,  the  circumstances  involved  in  tlie 
rivalry  and  the  right  to  trade-mark  having 
been  proved,  but  no  evidence  having  been 
given  of  actual  damage,  defendant  objected 
that  the  grievance,  if  any,  was  a  libel,  and 
that  an  injunction  would  not  lie  against  a 
libel,  and  if  it  would,  plaintiff  must  first  prove 
it  to  be  a  libel  before  a  Jury. 

The  court.  Fry,  J.,  in  the  Chancery  Divis- 
ion, held  the  contrary.  He  said,  in  substance, 
that  the  defendants  in  the  present  case  made 
no  attempt  to  change  the  mode  of  trial  which 
the  plaintiff  desired,  and,  in  fact,  this  objec- 
tion was  never  taken  till  the  eleventh  hour, 
after  the  case  had  proceeded  to  trial,  and 
after  the  whole  of  the  evidence*  both  of  the 
plaintiff  and  defendants,  had  been  put  in.  In 
the  exercise  of  their  discretion  as  to  whether 
a  cause  shall  be  tried  before  a  jury  or  a  judge 
sitting  alone,  the  court  would  have  regard  to 
the  fact  that  a  libel  has  for  a  long  series  of 
years  been  accustomed  to  be  submitted  to  the 
decision  of  a  jury,  and  certainly  such  a  con- 
sideration would  be  operative  on  his  mind  in 
ordinary  cases ;  but  here,  the  objection  not 
having  been  taken,  it  could  only  be  used  as 
influencing  the  discretion  of  the  court.  As 
the  circular  was  calculated  and  intended  to 
do  a  serious  injury  to  the  plaintifl^s  business, 
it  could  be  restrained  without  actual  proof  of 
injury.  *  Because  to  require  evidence  of  injuiy 
in  a  case  where  the  prospective  injury  is  visi- 
ble, and  not  to  interfere  until  it  has,  to  some 
extent,  effected  its  injurious  purpose,  would 
be  clearly  a  defect  in  the  jurisdiction ;  and 
we  are  all  acquainted  with  the  case  of  trade- 
marks where  the  court,  seeing  that  the  trade- 
mark is  designed  and  will  naturallv  have  the 
effect  of  perpetrating  or  assisting  the  perpe- 
tration of  a  fraud,  is  accustomed  to  restrain 
the  use  of  it,  although  no  positive  evidence 
has  been  given  of  injury  resulting  from  it. 
Citing  also  Riding  v.  Smith  (84  L.  T.  Rep^ 
N.  S.,  500 ;  L.  Rep.,  1  Ex.  Div.,  91) ;  Thor- 
ley's  Cattle  Food  Company  v.  Massam  (41  L. 
T.  Rep.,  N.  S.,  548 ,  42  Id.,  851.)  As  to  the 
objection  that  this  being  a  libel  no  injunction 
ought  to  be  granted  in  respect  to  it,  he  said 
he  was  at  a  loss  to  see  why  libel  affecting 
property  and  affecting  trade  may  not  be  the 
subject  of  injunction.  It  was  not  necessary 
to  rely  on  the  Judicature  Act  of  1878,  which 
seemed  to  enlarge  rather  than  to  diminish  the 
arm  of  the  court  in  respect  of  injunction.  But 
beyond  that  there  are  distinct  authorities  for 
the  granting  of  un  injunction  in  such  cases. 
Citing  James  y.  James,  26  L.  T.  B.,  N.  Sn 
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569 ;  L.  R..  13,  Eq.,  421 ;  Saxby  v.  Easter- 
brook,  8  C.  P.  Div.,  839;  Thorley's  Cattle 
Food  Company  v.  Massam,  above. — N,  Y. 
Daily  Register. 


Copjrl^^t  And  Trad«iiiArk  Cmm^m, 

The  Misses  Irving,  nieces  of  Washington 
Irving,  and  G.  P.  Putnam's  Sons,  sued  Pol- 
lard <&  Moss  to  restrain  the  latter  from  pub- 
lishing a  volume  of  the  works  of  Mr.  Irving, 
and  also  from  using  the  title  *•  Irving's  Works** 
on  the  back  of  the  cover.  It  was  claimed  for 
plaintiffs  that  the  Misses  Irving  were  the 
owners  of  the  copyrights  of  the  works  of  Mr. 
Irving  as  well  as  all  the  rights  of  authorship 
which  he  possessed  daring  his  lifetime,  and 
that  an  author  retains,  on  the  expiration  of 
the  statutory  copjrright,  a  common  law  copy- 
right which  is  not  lost  by  publication  nor  ta- 
ken away  by  the  copyright  laws  of  Congress, 
and  that  plaintiffs  had  a  trademark  right  in 
the  title  "  Irving's  Works," 

Judge  Beach,  before  whom  the  case  was 
tried  in  Supreme  Court,  special  term,  decided 
in  favor  of  defendants,  giving  the  following 
opinion : 

"  I  consider  it  settled  by  authoritative  adju- 
dications, that  an  author  has  no  common  law 
right  of  property  in  literary  works  after  pub- 
lication, i,  e.,  by  printing  and  sale,  and  even 
had  it  existed,  the  right  was  taken  away  by 
the  act  of  Congress  relating  to  copyright 
(Palmer  v,  Dewitt,  2  Sweeny,  547  ;  s.  c,  47 
N.  Y.  R.,  582,  589 ;  Dudley  v.  Mayhew,  8  N. 
Y.  R..  912 ;  Miller  v.  Taylor,  4  Burrows,  2803.) 
The  defendants'  use  of  the  title  *•  Irving's 
Works"  does  not  interfere  with  any  legal 
right  of  the  plaintiffs.  It  is  true  they  have 
applied  it  for  many  years  to  the  author's 
revised,  corrected  and  complete  writings.  But 
the  defendant's  use  does  not  mislead  the  pub- 
lic, because  the  application  is  to  the  author's 
productions,  although  not  revised  or  corrected 
and  in  some  instances  incomplete.  Neverthe- 
less, what  the  defendants  print  and  sell  are 
in  truth  the  words  of  Washington  Irving  as 
they  originally  appeared.  They  make  no  ef- 
fort to  induce  the  public  to  think  their  publi- 
cation to  be  that  of  the  plaintiffs.  This  des- 
ignation could  not  be  the  exclusive  property 
of  the  plaintiffs  unless  it  marked  a  published 
work  which  they  had  the  exclusive  right  to 
print  as  against  the  defendants.  This  right 
they  do  not  possess,  and  any  one  lawfully 
printing  the  writings  of  Irving  may  designate 
them  "Irving's  Works."  The  name  seems 
merely  descriptive  of  an  article  of  trade,  of 
its  qualities,  its  ingredients  and  characteris- 
tics. Presence  of  fraudulent  imitation  or 
practiced  deceit  upon  the  public  will  not  avail 


unless  there  be  a  trademark.  Caswell  v. 
Davis.  58  N.  Y.  R.,  288,  285.  In  my  opinion 
it  does  not  indicate  origin  or  ownership.  The 
former  is  in  the  author,  and  not  the  plaintiffs, 
while  the  latter  is  now  in  the  public.  This 
conclusion  seems  warranted  by  many  adjudi- 
cations, and  the  accepted  definition  of  a  trade- 
mark. Upton  on  Trademarks,  9;  Newman 
V.  Alvord,  51  N.  Y.  R.,  189,  and  cases  cited. 
Decree  for  the  defendants,  with  costs. — N.  Y. 
Daily  Register, 


Inited  $mi  |atiint  (Sfiw 


Wir«*BMrbliiv  MiMhfii«. 

Stevens  v.  Putnam. 

1.  The  earliest  c)at»at  which  an  invention  can  be 
said  to  exist  Is  that  time  when  there  was  in  the 
mind  of  the  inventor  a  well-defined  idea  of  some- 
thinf^  which  might  rightfully  constitute  the  sub- 
ject of  a  patent. 

2.  The  law  is  well  settled  that  a  mere  unembodied 
principle  or  discovery  is  not  a  subject  of  a  patent, 
and  it  must  follow  that  the  mere  mental  appre- 
hension of  the  same  Is  not  the  conception  of  an 
Invention.  When,  however,  the  principle  of  dis- 
covery is  rendered  of  practical  service  by  its  em- 
bodiment in  material  form,  there  exists  some- 
thing for  which  a  patent  can  be  allowed,  and  the 
union  in  the  mind  of  the  inventor  of  the  principle 
or  discovery  with  the  means  of  its  embodiment  is 
conception  of  the  invention. 

3.  A  combination,  as  distinguished  from  a  mere 
aggregation,  may  be  defined  a^  a  union  of  ele- 
mental parts  co-operating  dependently  to  pro- 
duce a  desired  result,  and  a  conception  of  such 
combination  must  include  not  only  the  idea  of 
associating  the  parts,  but  also  that  of  so  uniting 
them  that  there  will  be  a  dependent  co-operation. 

4.  The  factof  the  conception  of  an  invention  Is  one 
which  public  policy  demands^hall  have  been  so 
evidenced  as  to  be  capable  of  other  proof  than 
the  mere  allegation  of  the  inventor  that  such  in- 
vention was  at  a  certain  time  In  his  mind,  before 
it  can  avail  him  anything,  and  so  long,  therefore, 
as  he  keeps  his  invention  unembodied  and  undis- 
closed It  cannot  serve  to  antedate  and  thus  de- 
feat the  Invention  of  a  contestant. 

Motion  for  rehearing. 

Application  of  S.  M.  Stevens,  filed  Decem- 
ber 8,  1877.  Patent  granted  to  H.  W.  Put- 
nam, February  15,  1876,  No.  173,667. 

Messrs.  Munday  <&  Evarts  for  Stevens. 
Mr.  Thomas  H.  Dodge  for  Putnam. 

Marble,  (Jommissioner : 

My  predecessor,  on  April  15,  1880,  issued 
an  order  allowing  the  present  motion  on  be- 
half of  Putnam  for  a  rehearing  of  this  inter- 
ference to  be  made.  The  grounds  upon  which 
this  motion  is  based  are  alleged  errors  of  law 
and  fact  in  the  findings  of  my  predecessor  in 
that  portion  of  his  decision  rendered  April 
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10,  1880,  wherein  priority  of  invention  as  to 
tlie  first  issue  of  the  interference  was  awarded 
in  favor  of  Stevens. 

It  appears  from  the  record  of  the  case  that 
concurrent  decisions  were  rendered  by  both 
the  Examiner  of  Interferences  and  the  Board 
of  £xaminers-in-Chief  in  favor  of  Putnam 
upon  all  the  combinations  of  mechanism  em- 
braced by  the  three  issues  of  the  interference. 
The  basis  of  their  decisions  was  that  Stevens, 
although  the  first  to  conceive  of  the  inven- 
tion, had  forfeited  by  his  delay  in  his  reduc- 
tion to  practice  his  inchoate  right  to  a  patent 
in  favor  of  his  more  diligent  opponent.  My 
predecessor,  while  affirming  the  decisions  of 
the  lower  tribunals  as  to  the  second  and  third 
issues  involved,  reversed  their  findings  as  to 
the  first  issue  of  the  interference,  since,  in  his 
judgment,  Stevens  was  the  first  to  conceive 
the  invention,  and  proceeded  with  reasonable 
diligence  to  reduce  the  same  to  practice,  and 
was  the  party  justly  entitled  to  a  patent 
therefor.  The  first  of  the  points  assigned  as 
of  error  is  the  finding  that  Stevens  was  the 
first  to  conceive  the  invention. 

It  conclusively  appears  from  the  testimony, 
and  has  been  uniformly  so  held,  that  this  in- 
vention was  conceived  and  reduced  to  prac- 
tice by  Putnam  prior  to  any  reduction  on  the 
part  of  Stevens.  It  is  apparent,  therefore, 
that  the  case  of  Stevens  is  dependent  solely 
upon  the  fact  of  prioritj'  in  date  of  concep- 
tion, and  if  there  has  been  an  error  in  this 
finding  it  is  one  necessarily  fatal  to  his  case. 

I  concur  in  the  statement  of  counsel  for 
Stevens  that  the  conception  of  an  invention 
is  that  "state  or  stage  of  the  invention  when 
it  is  complete  in  tl^  inventor's  mind,  but  has 
not  yet  been  reduced  to  practice  or  embodied  I 
in  material  form,*'  as  I  do  also  with  counsel 
for  Putnam  that  a  mere  conception  that  a  de- 
sired result  can  be  accomplished  is  not  such 
a  conception  as  can  give  date  to  an  invention. 

The  earliest  date  at  which  an  invention  can 
be  said  to  exist  is  that  time  when  there  was 
in  the  mind  of  the  inventor  a  well-defined  idea 
of  something  which  might  rightfully  consti- 
tute the  subject  of  a  patent.  The  law  is  well 
settled  that  a  mere  unembodied  principle  or 
discovery  is  not  a  subject  of  a  patent,  and  it 
must  logically  follow  that  the  mere  mental 
apprehension  of  the  same  is  not  the  concep- 
tion of  an  invention.  When,  however,  the 
principle  or  discovery  is  rendered  of  practi- 
cal service  by  its  embodiment  in  material 
form,  there  exists  something  for  which  a  pa- 
tent can  be  allowed,  and  the  union  in  the 
mind  of  the  inventor  of  this  principle  or  dis- 
covery with  the  means  of  its  embodiment  is 
conception  of  the  invention. 


Commissioner  Leggett,  in  the  case  of  Cam- 
eron &  Everett  v.  J.  R.  Brick,  (C.  D.,  1871,  p. 
89,)  in  discussing  this  subject,  used  the  fol- 
lowing language : 

•*  The  point  of  time  at  which  invention  in 
such  sense  ad  to  merit  the  protection  of  law 
dates,  is  neither  when  the  first  thought  of  it  ia 
conceived  nor  when  the  practical  working  ma- 
chine is  completed,  but  it  is  when  the  thought 
or  conception  is  complete ;  when  it  has  as- 
sumed such  shape  in  the  mind  that  it  can  be 
described  and  illustrated  ;  when  the  inventor 
is  ready  to  instruct  the  mechanic  in  relation 
to  putting  it  in  working  form ;  when  the  "  em- 
bryo" has  taken  some  definite  form  in  the 
mind  and  seeks  deliverance,  and  when  this 
is  evidenced  by  such  description  or  illustration 
as  to  demonstrate  its  completeness.  It  may 
still  need  much  patience  and  mechanical  skill, 
and  perhaps  a  long  series  of  experiments,  to 
give  the  conception  birth  in  a  useful  working 
form.  The  true  date  of  invention  is  at  the 
point  where  the  work  of  the  inventor  ceases 
and  the  work  of  the  mechanic  begins.  Up  to 
that  point  he  was  inventiig  but  had  not  invent- 
ed, and  he  must  have  invented  before  the  law 
will  come  to  his  protection." 

The  issues  involved  in  this  interference  are 
certain  combinations  of  mechanisms  for  mak- 
ing barbed  fence  wire.  A  combination,  as 
distinguished  from  a  mere  aggregation,  may 
be  defined  as  a  union  of  elemental  parts  co- 
operating dependently  to  produce  a  desired 
result,  and  a  conception  of  such  combination 
must  include  not  only  the  idea  of  associating 
the  parts,  but  also  that  of  so  uniting  them  that 
there  will  be  a  dependent  co-operation. 

The  fact  of  the  conception  of  an  invention 
is  one  which  public  policy  demands  shall  have 
been  so  evidenced  as  to  be  capable  of  other 
proof  than  the  mere  allegation  of  the  inventor 
that  such  invention  was  at  a  certain  time  in 
his  mind  before  it  can  avail  him  anything, 
and  as  long,  therefore,  as  he  keeps  his  inven- 
tion unembodied  and  undisclosed  it  cannot 
serve  to  antedate  and  thus  defeat  the  inven- 
tion of  a  contestant.  (Berring  v.  Haworth, 
14  0.  G.,  117;  Farmer  v.  Brush.  17,  O.  G^ 
150 ;  Kinsman  v.  Dickson,  MS.,  Dec.,  vol.  21. 
p.  323.)    In  the  last  cited  case  I  stated  that— 

**  The  reason  of  this  mle  is  obvious,  since 
the  mere  conception*  while  it  remains  in  the 
mind  of  the  inventor,  must  perish  with  him 
and  can  add  nothing  to  the  world's  store  of 
knowledge,  and  it  is,  moreover,  a  matter  ut- 
terly incapable  of  rebuttal,  and  were  a  party 
permitted  by  such  a  mere  allegation  of  con- 
ception to  establish  priority  of  invention  a 
premium  to  false  swearing  would  be  offered 
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against  which  honest  inventors  could  have 
but  little  security." 

Applying  the  above  considerations  to  the 
present  case,  it  remains  to  determine  whether 
the  testimony  in  behalf  of  Stevens  is  suffi- 
cient to  prove  that  he  had  conceived  the  com- 
binations at  issue  in  this  interference  prior  to 
the  time  of  their  conception  by  Putnam. 

The  first  issue  of  the  interference  is  as  fol- 
lows: 

''  The  combination,  with  mechanism  con- 
structed and  arranged  to  automatically  feed 
forward  the  fence  wires  at  stated  intervals, 
and  mechanism  constructed  and  arranged  to 
coil  the  barb  about  the  main  wires,  and  me- 
chanism constructed  and  arranged  to  auto- 
matically feed  forward  the  barb  wire  across 
the  main  wires  at  stated  intervals,  of  mechan- 
ism for  cutting  oif  the  barb  wire,  claimed  by 
applicant  in  his  first  claim,  and  shown  by 
each  of  the  patentees  above  named." 

I  must  concur  with  the  Examiner  of  Inter- 
ferences and  with  the  Board  of  Examiners-in- 
Chief  that  the  testimony  adduced  on  behalf  or 
Stephens  to  show  a  conception  of  the  inven- 
tion in  1874  is  utterly  insufficient  for  that 
purpose.  It  appears  that  in  1874  Stevens 
produced  a  machine  for  the  purpose  of  manu- 
facturing what  was  known  as  the  ''Rose" 
fence,  which  consisted  of  a  wooden  rod  pro- 
vided with  projecting  barbs.  In  this  machine 
the  rod  was  advanced  at  intervals,  and  the 
barb  wire  forced  through  the  same  and  cut  off 
and  the  wire  fed  forward.  This  machine  ob- 
viously did  not  cover  the  combination  of  the 
first  issue,  as  the  necessity  did  not  exist  for 
coiling  the  barb.  In  the  same  year  Stevens 
also  made  two  models  by  which  barbs  could 
be  coiled  around  a  wire.  Clearly  those  mod- 
els did  not  cover  the  invention  in  controversy. 
It  appears  conclusively  that  in  the  early  part 
of  the  year  1875  he  explained  his  coiling 
models,  and  said  that  in  the  machine  to  which 
they  would  be  applied  the  feeding  of  the  wire 
for  the  barbs  and  the  general  manner  of  man- 
ufacturing would  be  similar  to  the  machine 
employed  in  making  the  Rose  fence. 

This  is  the  strongest  testimony  in  favor  of 
Stevens,  and  is  that  upon  which  was  based 
the  finding  of  the  lower  tribunals  that  he  was 
prior  to  Putnam  in  his  date  of  the  conception 
of  the  invention.  I  am  unable  to  find  in  the 
testimony,  however,  any  satisfactory  evidence 
that  Stevens  had  at  that  time  invented  the 
combinations  of  mechanisms  involved  in  this 
interference.  Undoubtedly  the  thought  of 
associating  these  together  was  in  his  mind, 
but  there  is  nothing  to  show  that  he  bad  any 
well  defined  idea  as  to  the  manner  or  means 
by  which  they  were  to  he  united  for  depen- 


dent co-operation.  It  can  scarcely  be  said 
that  with  the  realization  of  the  necessity  and 
possibility  of  the  improvement  the  work  of 
the  inventor  was  finished.  It  had,  in  fact, 
just  begun,  for  up  to  that  time  there  was  no 
conception  as  to  how  the  principle  was  to  be 
embodied  or  how  the  combination  of  the  as- 
sociated mechanism  was  to  be  effected.  All 
of  this  required  the  genius  of  the  inventor  in 
the  re-organization  of  existing  machines,  and 
not  merely  the  skill  of  a  mechanic. 

I  must,  therefore,  hold  that  the  first  ground 
in  the  motion  for  rehearing;  is  well  taken,  and 
that  there  was  an  error  in  the  finding  that 
Stevens  was  the  first  to  conceive  the  inven- 
tion at  issue.  I  have  reached  this  conclusion 
realizing  fully  the  fact  that  to  warrant  the 
grant  of  a  motion  of  this  character  the  error 
must  appear  to  have  been  such  a  one  as  would 
entitle  the  defeated  party  to  a  new  trial 
in  the  courts,  and  I  would  feel  great  hesita- 
tion in  disturbing  the  judgment  of  my  prede- 
cessor were  I  not  satisfied  from  the  proofs 
that  substantial  justice  requires  me  to  do  so. 

This  motion  on  behalf  of  Putnam  is  accord- 
ingly granted.  The  decision  of  April  10, 
1880,  so  far  as  it  relates  to  the  first  issue  is 
set  aside,  and  priority  of  invention  as  to  the 
matter  embraced  in  such  issue  is  awarded  to 
Henry  W.  Putnam,  the  patentee. 


Perseverance. — "I  recollect,"  says  Sir 
Jonah  Barrington,  "in  Queen's  county,  to 
have  seen  a  Mr.  Clerk,  who  had  been  a  work- 
ing carpenter,  and  when  making  a  bench  for 
the  session  justices  at  the  court-house,  was 
laughed  at  for  taking  peculiar  pains  in  planing 
and  smoothing  the  seat  of  it.  He  smilingly 
observed,  that  he  did  so  to  make  it  easy  for 
himself,  as  he  was  resolved  he  would  never  die 
till  he  had  a  right  to  sit  thereupon,  and  he 
kept  his  word.  He  was  an  industrious  man — 
honest,  respectable,  and  kind-hearted.  He 
succeeded  in  all  his  efforts  to  accumulate  an 
independence  ;  he  did  accumulate  it,  and  up- 
rightly. His  character  kept  pace  with  the  in- 
crease of  his  property,  and  he  lived  to  sit  as 
a  magistrate  on  that  very  bench  that  he  sawed 
and  planed." 


:ihit  (|ourts. 


«ElfKRAl4  TERM. 

Oct.  a.  1880. 

United  Suites  t  Samnel  Smoot  et  at.  Motion  to  plac«  ap* 
peal  on  calendar  overraled. 

Catherine  M.  Donnelly  ▼.  James  A.  Ponnellj.  Motion  to 
set  anlde  order  affirming  decree  below  overruled. 

Frank  Lee  v.  John  W.  Starr  et  al.  Leave  granted  com- 
plainant to  prosecute  hts  appeal  without  printing  record. 

Draper  v.  Hvde.  The  question  aa  to  sufflclency  of  bond 
•W9M  reminded  to  Special  Term. 
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Oct  4, 1880. 

The  application  of  Edmund  A.  Bailey,  student,  for  ad- 
mission to  the  bar  was  referred  to  the  committee  on  exam- 
ination. ^ 

Oct.  6. 1880. 

On  motion  of  Mr.  Mussey,  Theophilns  J.Minton,  of  South 
Oarolina,  was  admitted  to  the  bar. 

The  application  of  Charles  J.  Hayes,  student,  for  admis- 
sion to  the  bar  was  referred  to  the  committee  on  ezamma- 
tlon. 

Washinfct<  n  Market  Oo.  ▼.  Commissioners  of  the  District 
of  Columbia,  the  First  NaUonal  Bank  of  New  York,  the 
Secretary  of  the  Interior,  and  the  Engineer  of  Public  Build- 
ings and  Grounds.  The  assessment,  from  the  point  where 
the  sonth  line  of  Louisiana  avenue  mtersecu  with  the 
south  line  of  PennsylTania  aTenue,  declared  illegal  and 
void  as  against  complainants. 

Oct.  «.  1880. 

William  W.  Wishart  was  appointed  an  Examiner  in 
Chancery. 

Oct.  7. 1880. 

Mary  P.  Collins,  administratrix  of  Napoleon  Collins,  ▼. 
Steamer  Florida,  etc.  Mandate  of  Supreme  Court  of  the 
United  States  filed. 

Bennet  Wright  t.  Dewitt  C.  Marshall  et  al.  Judgment 
reversed. 

Oct.  8  1880. 

William  H.  Mills,  trustee.  ▼.  Esther  A.  Keyser  et  al. 
Judgment  affirmed. 

Charles  £.  Rice,  student,  was  admitted  to  the  bar.  on  re- 
port of  committee  on  examination. 

Oct.  11. 1880. 

Robert  McMeen,  of  PennsyWania,  was  admitted  to  the 
bar. 

Oct.  is,  1880. 

H.  M.  Rohrer.  student,  was  admitted  to  the  bar,  on  re- 
port of  committee  on  examination. 

J.  Thos.  Turner,  of  the  bar  of  the  United  States  Supreme 
Court,  was.  on  motion  of  Mr  Bell,  admitted. 

Rudolph  Elchom,  executor.  Ac,  t  Joseph  Fisher.  Judg- 
ment affirmed. 

John  M.  Walsh  y.  William  Kennedy  et  al.  Judgment  af- 
firmed.' 

Oct.  14, 1880. 

Samuel  Cross  et  al  v.  Darid  R.  Bell  et  al.    Cause  settled. 

Arthur  C.  Arnsthall  t.  John  W.  Starr.  Appeal  dismissed. 

Edmund  A.  Bailey  and  Chas  J.  Hayes,  studenu.  were  tid- 
mitted  on  report  of  committee  on  examination. 


IN  BaiTITT.-K«w  Sniia. 

Oct.  7, 1880. 

7480.  Theresa  Wright  ▼.  Wm.  Wright.    Divorce.    Com. 
sol..  F.  D.  Mackey. 

7481 .  Oeorge  Henderson  et  al  t.  Robt.  Alison  et  al.    For 
receiver.    Com.  sol.,  A.  P  Morse. 

7463.  John  O'Connor  r.  John  Murphy.  To  set  aside  fraud- 
ulent deed.    Com.  sol.,  IX.  B.  Moulton. 

746S.  J.  Li.  Barbour  r.  John  Alexander  et  al.    Creditor's 
bill.    Com.  sols.,  Elliot  A  Robinson. 

7484.  Mary  Y.  Rows  ▼.  £.  S.  Rowe.    Divorce.    Com.  sol., 
Belva  A.  Lockwood. 

OCT.  8, 1880. 

7486.  Charles  Miller  v.  Anna  Miller.     Divorce.     Cem. 
sol.,  same. 

7468.  Leonhardt  S.  Chaffee  y.  Catherine  Murphy.    To 
subsiitnte  trustee.    Com.  sol.,  Louis  Schade. 

7467.  Dora  Kllugburg  v.  August  Kiingburg.     Divorce. 
Cam.  sols.,  S.  T.  Drury  and  L.  I.  O'Neal. 

Oct.  13.  1880. 

7468.  Ulysses  E.  Fisher  v.  Oeorge  L.  McDonougli.    In- 
junction.   Com  kol..  B.  Zevely. 

7460.  Sarah  F.  Hampton  v.  W.  F.  Hampton.    Partition. 
Com.  sol.,  S.  R.  Bond. 


CIRCUIT  COURT.— N«w  Anltii  at  I.aw. 

Oct.  11,1880. 
8SS90.  Peter  Shields  v.  Patrick  Keniely.    Note,  #200.    Plffs 
atty,  A.  A.  Brooke. 

22321.  Marvin  Fastwood  v.  George  E.  Kirk.  Checks;  $316. 
Plffs  atty,  W.  J.  Newton. 

Oct.  12, 1880. 

22322.  David  L.  Morrison  v.  Matilda  Rutherford.    Note, 
$913.67. 

22323.  OtU  Brothers  A  Co.  v.  Ijetiiia  P.  Clarke.    Acc't, 
#727.26.    Plffs  atty,  N.  Wilson. 

22924.  Charles  Schroth  v.  Edward  Kolb.    Note  and  accH, 
$376  80.    Plffs  atty,  J.  T  Cull. 

82325.  Wm.  Q-raham  et  al.  v.  Samuel  Lindheimer.    Acc't, 
#179  93.    IMffs  atty,  Abert  k  Warner. 

Oct.  13  1880. 

9SS26.  W.  W.  Burdette  A  Co.  v.  Edwin  J.  Sweet.'  Note, 
#688.16.    Plffs  atty,  S.  R.  Bond. 


22327.  F.  G.  Smith  v.  Lockwood  A  Co.  Note,  $161.61 
Plffs  atty.  J.  J.  Darlington. 

22828.  H.  P.  Gilbert  v.  John  J.  Shipman  et  al.  IllSJi 
Plffs  atty.  N.Wi'son. 

22329.  Wieler  A  EUls  v.  Jas.  G.  Fowler.  Note.  #132 10. 
Plffs  atty,  W.  F.  Mattingly. 

22830.  Cornelius  A  Co.  v.  James  Talty.  Notes  and  aee't, 
#105.68.    Plffs  attys,  Ross  A  Dean. 

22331 .  Windsor  k  Ford  v.  J.  W.  Barker.  Notes,  #S.64l.tf. 
Plffs  atty,  I.  H.  Ford. 

S393S.  C.  G.  Ball  V.  Trustees  of  Baptist  Church.  Notsi, 
#836.66.    Plffs  atty,  Wm.  J.  Miller. 

22333.  Henry  Kottman  v.  James  A.  Main.  Account. IIM. 
Plffs  atty,  J.  T.  Cull. 

22334.  James  E.  Dexter  v.  Richard  H.  Taylor.  Aceooit. 
#1,162.86.    Plir^  atty,  J.  J.  Weed. 

Oct.  14. 1886. 

22236.  Annie  Nidas  v.  S.  T.  Baldwin.  #840.  Plfls  atty. 
M.  Langhome. 

22336.  George  N.  Hopkins  v.  James  A.  Bean.  Bepleris. 
Plffs  att'y,  W.  T.  Johnson. 

22327.  G.  B.  Davids  v.  The  NaUonal  Brick  Machlnt  Oo. 
Acc't.  #7.083.88.    Plffs  atty.  W.  B.  Webb. 

OcT.16.1«8». 

29388.  Dennis  Looney  v.  Margaret  Zange.  Appeal  Defti 
atty.  F.  H.  Mackey. 

22339.  George  Bogus  v.  Adolphns  Wurder.  Judgment  of 
Justice  Hall.  #28.66. 

Oct  16. 1881. 

22340.  Richard  Jackson  v.  Grand  United  Order  of  tht 
Sons  and  Daughters  of  Liberty.  Appeal.  Defts  attys,  Ou- 
rtngton  A  Carrington. 

22341.  Alfred  Speer  v.  Owen  Leddy.  Account,  #108.  Plfi 
atty,  T.  A.  Lambert. 

22342.  E.  O.  F.  Hastings  v.  I.  R.  Blumenberg  et  al.  Note, 
#2,690.    Plffs  atty.  E.  Totlen. 

22343.  The  United  States,  use  of  Nathan  B.  Olarke.  t. 
Jeremiah  Costello.    Appeal. 


PROBATB  COURT. 

Oct.  16. 1880. 

The  will  of  James  Eslin  was  filed  for  probate. 

Estate  of  George  Savage ;  citation  issued  against  Jos.  L. 
Savage. 

Estate  of  Richard  Young ;  letters  issued  to  Patrick  Goz; 
bond.  #600  ^ 

Estate  of  Josephine  Coethens;  citation  against  un. 
Babit  Keefer  issued. 


Legal  Notices* 


TTNITED  QTATES  MARSHAL'S  SALE. 

By  virtue  of  a  writ  of  venditioni  exponas,  issued  oot  of 
the  Clerk's  Office  of  the  Supreme  Court  of  the  Dlstriet  of 
Columbia,  and  to  me  directed,  I  will  sell  at  public  ssle.  for 
cash,  at  the  Court-house  door  of  said  District,  oo  MON- 
DAY, the  8ih  day  of  November,  1880,  at  12  o'clock  m.,  sH 
the  right,  title,  claim  and  Interest  of  the  defendant.  John 
G.  Stafford,  in  and  to  the  following  described  propertj.  to 
wit:  Lots  72, 73  and  74  in  Square  602,  and  west  half  of  Lot 
22  in  Square  496.  in  the  city  of  Washington,  said  Distnet. 
together  with  all  and  singular  the  improvemenu  tbfreoo. 
levied  apon  as  the  property  of  John  G.  Stafford,  to  ssU«i7 
execution  No.  16.673  at  law,  in  favor  of  Gilbert  Tandcr- 
werkeii.  use  of  A.  B.  Grunwell. 

FRED'E  DOUGLASS, 

U.  S.  Marshal.  ^ 

September  16, 1880.  ^ 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orpbsnf 
Court  Business.    October  16,  1880. 

In  the  case  of  Albina  Selbert,  executrix  of  Andr«v 
Kramer,  dereased,  the  executrix  aforesaid  has.  wits 
the  approval  of  the  Court,  appointed  Friday,  the  Ifu 
day  of  November.  A.  D.  1880.  at  11  o'clock  a.  m.  fbr  mv 
king  payment  and  distribution  under  the  Court's  di- 
rection and  control ;  when  and  where  all  creditors  and 
persons  entitled  Xo  distributive  shares  or  a  residue,  sr« 
hereby  notified  to  attend  in  person  or  by  agent  or  attorsey 
duly  authorised,  with  their  claims  against  the  estate  prop 
erly  vouched ;  olherwiso  the  executrix  will  take  the  bssot 
of  the  law  against  them :  Provided  a  copy  of  this  or- 
der be  published  once  a  week,  for  three  weeks,  in  the  Wss^ 
ington  Law  Reporter,  previous  to  the  said  day. 
4A-^  'Test :     A.  WEBSTER,  Redster  of  WlUt- 

EDWABD8  k  Babkabd.  SoUoitors, 

(t 
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THIS  IS  TO  OITE  NOTICE. 
That  the  tabtcriber,  of  the  District  of  Oolambia,  hath 
obtained  from  the  Supreme  Court  of  theDistrictof  Colum- 
bia, holdlnjc  a  Special  Term  for  Orphans' Court  business. 
Letters  Testamentanr  on  the  personal  estate  of  Sarah 
Jane  Yardley.  late  of  the  District  of  Columbia,  deceased. 
All  persons  haTlnf  claims  against  the  said  deceased  are 
hereby  warned  toexnlblt  the  same,  with  the  Toucherei  there- 
of, to  the  subscriber,  at  or  before  the  8th  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 
Given  under  my  hand,  thin  8th  day  of  October,  1880. 

M.  LOUISA  HOUSTON. 
Jas.  H.  Savillc,  Solicitor.  42-S 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holdlnr  a  Special  Term  for  Orphaub*  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  John 
B.  Hutchinson,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  8th  day  ol 
October  next :  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  October.  1880. 
41-S  ARTHUR  GRIFFITH. 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business, 
Letters  of  Administration  on  th<>  personal  estate  of  George 
Savage,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  8th  day  of  October 
next;  they  may  otherwise  bylaw  be  excluded  from  all  bene- 
fit of  the  said  estate. 
Given  under  my  hand  this  8th  day  of  October,  1880. 

GEORGE  GROSS,  Administrator. 
M.  LAifOHOBNB,  Solicitor.  41-8 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscribers,  of  Washington,  D.  C,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration,  on  the  personal  estate  of  Ben- 
jamin Reiss,  late  of  the  District  of  Columbia,  deceased. 
All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  thesame.wlth  the  vouchers  there- 
of, to  the  subscribers,  at  or  before  the  ]4th  day  of  Sept. 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Given  under  our  hands,  this  14th  day  of  September,  1880. 
ELIZABETH  REISS. 
404  ROBERT  McMEEN. 


[N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  9th  day  of  October.  1880. 


William  B.  Jackson  kt  al. 

V. 

Juliana  W.  Galbs  kt  al. 


:\ 


No.  7460.    Equity. 


on  motion  of  the  plaintiffs,  by  Messrs.  Edwards  &  Bar* 
n'ard,  their  solicitors,  ft  is  ordered  that  the  defendants. 
Thoma*  G.  Stone.  George  B.  Stone.  Mary  L.  Hutton,  and 
Hobart  Hutton.  cause  their  appearance  to  be  entered  here- 
in on  or  before  the  first  rule-day  occurring  forty  days  after 
this  day :  otherwise  the  cause  will  be  proceeded  with  as 
In  case  of  default. 

By  the  court.  W.  S.  COX,  Asso.  Justice. 

Test:  R.  J  Mkios,  Clerk  41-8 


[N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  8th  day  of  October,  1880. 


ROBKUT  J.  DOUGLA88 
V. 

Samuel  E.  Lkwis  kt  al. 


No.  7463.    Equity. 


On  motion  of  the  plaintifT,  bv  Mr.  J.  McD.  Carrlngton,  bis 
solicitor,  it  is  ordered  that  the  defendant,  John  Thomas, 
CADse  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day :  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  Court.  W.  S.  COX,  Justine. 

True  copy.  Teat:    B.  J.  Hkios,  Clerk.  41-3 


Legal  Notices. 


[N  THE  SUPREME  COURT  OF   THE  DISTRICT  OF 
Columbia, 


Warnbb  Waddkt        ] 
Clifton  Andkbson  kt  al.  ; 


No.  6,76S.    Eq.  Doc.  10. 


It  is  by  the  court  this  S6th  dav  of  September.  A.  D.  I860, 
ordered  that  the  sale  made  and  this  day  repoi-ted  by  Joiin 
D.  Coughlan.  trustee  in  the  above-entitled  cause,  of  thereal 
estate  therein  mentioned,  be  ratified  and  confirmed  unless 
cause  to  the  contrary  be  shown  on  or  before  the  26th  day 
of  October.  A.  D.  1880.    Provided,  a  copy  of  this  order  be 

J>ubiished  in  the  Washington  Law  Reporter  once  a  week 
or  three  successive  weeks  before  said  day. 
The  report  states  the  amount  of  sale  to  be  fSO. 


Tnftcopy.    Test:       30-8 


W.  S.  t^OX.  Justice. 
R.  J.  Mkigs,  Clerk,  etc. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing n  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  John  G.  Staf- 
ford, late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  loth  day  of 
September  next ;  they  may  otherwise  by  law  be  excluded, 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  September,  1880. 
403  ANN  M.  STAFFORD. 

Robert  Christy, 
E.  D.  F.  Bbady. 


>  Solicitors. 


IN   THE   SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  18th  day  of  September,  1880. 

Phillip  Hunckbl,   traoikq   as^ 
HUNCKKL  ft  Co. 


No.  7440.    Eq.  Doc. 


EmcA  Rbihdl  kt  al. 


On  motion  of  the  plaintifT,  by  Mr.  Charles  A.  Elliot,  his 
solicitor,  it  is  ordered  that  the  defendants.  Emma  Reindl 
and  Anton  C.  Taudte,  cause  their  appearance  to  be  en- 
tered herein  on  or  before  the  first  rule-day  occurring 
forty  days  after  this  day :  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

By  the  Court.  W.  S.  COX.  Justice,  &c. 

A  true  copy.    Test:  42  3  R.  J    Mcios.  Clerk. 


FN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
L    Columbia,  the  8th  day  of  October,  1880. 


Gbobgb  Hbndbrson  bt  al. 

V. 

Robbrt  Alison  bt  al. 


I  No. 


7461.    Eq.  Doc. 


On  motion  of  the  plain  tiffs,  by  Mr.  Alexander  Porter 
Morse,  their  solicitor,  it  is  ordered  that  the  defendants, 
Robert  Alison,  Caroline  E.  Henderson,  now  Mrs.  Alison, 
and  her  husband,  Robert  Alison.  Ann  HeLderson  Alison, 
now  Mrs.  Kenneth,  and  her  husband,  James  S  Kenneth. 
Maijr  Alison,  now  Mrs.  Ross,  widow  of  John  Ro»s,  Robert 
la.  Henderson,  Zeiia  Henderson.  Thomas  Beaumont  Hen- 
derson, Henry  Henderson,  Francis  Gardere  Henderson,  and 
Caroline  Eugenia  Henderson,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day  :  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

By  the  court.  W.  S.  COX,  Justice. 

True  copy.  Test:      R.  J.  Mbios.  Clerk.  416 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans* 
Court  Business,  October  1. 1880. 
In  the  case  of  Jane  Read,  adm'x  w.  a.  of  Frances  R 
Read,  deceased,  the  adm'x  w.  a  ,  aforesaid  has.  with  the 
approval  of  the  Court,  appointed  Friday,  the  29tb  day  of 
October.  A.  D  1880,  at  11  o'clock  a.  m.  for  making  payment 
and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares,  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorised, with  their  claims  against  the  estate  properly 
vouched  ;  otherwise  the  adm'x  w.  a.  will  take  the  benefit 
of  the  law  against  them  :    Provided,  a  copy  of  this  order  be 

Enblishe<l  once  a  week  for  three  weeks  in  the  Washington 
.aw  Reporter  previous  to  said  day. 
41-8*  Test:        A.  WEBSTER.  Register  of  WUlt. 
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JOeg€U  NoHceB. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  tab«crlb«r,  of  Washington,  D.  O  hath  ob- 
tained from  the  Supreme  Ooartof  the  District  of  Oolambia. 
holding  a  Special  Term  for  Orphans*  Ooart  bosiness.  Let- 
ters of  Administration  on  the  personal  estate  of  Franklin 
Steele,  late  of  the  District  of  Oolnmbla,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
herebj  warned  to  exhibit  the  same,  with  the  Yonchers 
thereof,  to  the  subscriber,  at  or  before  the  Cth  day  of 
October  next;  they  maj  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

GiYen  under  my  hand  this  8th  day  of  October,  1880. 
41-8  ANNIE  E.  STEELE. 

JAMK8  HOBAK,  Solicitor. 


IN  THE  SUPREME  COURT  OF   THE  DISTRICT  OF 
COLUMBIA,  the  S4th  day  of  September,  1880. 
DoRBTT.v  Rkhm  ) 

T.  [    No.  7106     Equity. 

MiNXA   KXPPLKR.  3 

On  motion  of  the  plain tlfT,  by  Messrs.  L.  G.  Hlne 
and  Leon  Tobriner,  her  solicitors.  It  is  ordered  that  the  de- 
fendant, Minna  Keppler,  cause  her  appearance  to  be  en- 
tered herein  on  or  before  the  first  rule^ay  occurring  forty 
days  after  this  day,  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

By  the  (Jourt.  W.  S.  COX,  Justice. 

True  copy.     Test:  80-6  R.  J.  Mates. Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT   OF 
Columbia,  the  84th  day  of  September,  l88o. 
Thbodori  a.  Krndio  and  Mary 
H.  Kkndio 

▼.  V  No.  7444.  Eq.Doc.  SO. 

Gborok  Bctlrr  and  Albrrt  O 

S.  RiLSTKTAL. 

On  motion  of  the  plalntUTs,  by  Mr.  Judson  T.  Cull,  their 
solicitor,  it  Is  ordered  that  the  defendants,  George  Butler 
and  Albert  O.  S.  Riley,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  role-day  occurring  forty 
days  after  this  day  :  otherwise  the  cause  will  be  proceeded 
with  as  In  case  of  default. 

W.  S.  COX,  Justice. 

True  copy.  Test:         80-8  R.  J.  Mbios.  Clerk. 

THIS  IS  TO  GIVE  NOTICE: 
That  the  subscriber,  of  Washington  City,  hath  obtained 
from  the  Supreme  Com  t  of  the  District  of  Columbia,  hold- 
ing a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  Personal  EsUie  of  Henry  C. 
Young,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers 
thereof,  to  the  subscriber,  at  or  before  the  34th  day  of  Sept. 
next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Glren  under  my  hand  this  24ih  day  of  September,  1880. 
JANE  TOUNG,  Administratrix. 
Haonbr  k  Maddox,  Solicitors  40  8 


DANKRUPTCY  NOTICE. 

Notice  Is  hereby  given  that  a  third  general  meeting  of  the 
creditors  of  George  F.  and  James  H.  Gnlick,  composing 
the  firm  of  GULICK  BKOTHERS.  banknipU,  will  beheld 
at  the  office  of  J.  Sayles  Brown,  Register  in  Bankruptcy, 
District  of  Columbia,  on  the  20th  day  of  October,  A.  D. 
1680,  at  11  o'clock  a.  m. 
40  3  THOMAS  L.  HUME,  Assignee. 


IN  THE  SUPREMK  COURT  OF  THE  DISTRICT  OF 
Columbia.    Holding  a  Special  Term  for  Orphans*  Court 
Business.  October  1, 1880. 
In  the  matter  of  the  Will  of  Elisa  H.  Gamer,  deceased. 
ApplicatfOn  for  Probate  of  Will,  and  for  Letters  Testa- 
mentary on  the  estate  of  Ellsa  H.  Gamer,  late  of  the  Dis- 
trict of  Columbia,  has  this  day  been  made  by  Charles  E. 
Eraser,  of  the  city  of  Washington. 

All  persons  intere«ied  are  hereby  notified  lo  appear  in 
this  court  on  Friday,  the  30(h  day  of  October  next,  at  1 1 
o'clock  a.  m  ,  to  show  cause  why  said  will  should  not  be 
proved  and  admitted  to  probate  and  record,  and  Letters 
Testamentary  on  the  estate  of  the  said  deceased  should  not 
issue  as  prayed.  ProYlded,  a  copy  of  this  order  be  pub- 
lished once  a  week,  for  three  weeks,  in  the  Washington 
Law  Reporter  preYlous  to  the  said  day. 
By  the  Court:  W.  S.  COX,  Justice,  Ac. 

Test :  40-8       A.  WEBSTER,  Register  of  WIIU. 

0.  £.  Fbasbr,  Solicitor. 


Legal  Notices* 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  4th  of  day  October.  1880. 
Abrabklla  Dorsbtt        ) 

T.  \    No.  7400.    Equity. 

Cbarlbo  T.  Dobsbtt.  ) 
On  motion  of  the  plaintilT,  by  Mr.  J.  R.  McConnell,  her 
solicitor,  it  is  ordered  tliai  the  defendant,  cause  his  appear^ 
ance  to  be  en  lered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  day :  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 
By  the  court.  W.  S.  COX,  Justice, 

Test:  R.  J.  Mbioo.  Clerk.  40-8 


mnis  IS  TO  GIVE  notice. 

X  That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  CoIobi- 
bia,  holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Anno 
Elisa  Lamb,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haYing  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Yonchers 
thereof,  to  the  subscrib*trat  or  before  the  1st  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  trxsm.  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  1st  day  of  October,  1880. 
42^8 WILLIAM  A.  GORDON,  Executor. 

THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington  City,  has  ob- 
tainiMl  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Let ' 
ters  of  Administration  on  the  personal  estate  of  Jacob 
C-  Miller.  late  of  the  District  of  Columbia,  deceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  yonchers 
thereof,  to  the  subscriber,  at  or  before  the  0th  day  of 
October  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Giyen  under  my  hand  this  0th  day  of  October,  1880. 
418  CATHERINE  MILLER. 

E.  A.  Nbwmav,  Solicitor. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hathob> 
talned  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  ,w.  a.  on  the  peronal  estate  of 
Jame^H.  Gulick,  late  of  District  of  the  Columbia,  deceased. 
All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the   same,  with  the  yonchers 
thereof,  to  the  subscriber,  at  or  before  the  94  th  day  of  Sep- 
tember:uext:  they  may    otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
GiYen  under  my  hand  this  34th  day  of  September,  1880. 
SIDNEY  T.  THOMAS, 
40-8  Administrator  w.  a. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Trrm  for  Orphan's  Conn 
Business.    October  1, 1880. 

In  the  case  of  Elliabeth  Queen,  Administratrix,  of 
Charlotte  Q,neen,  deceased,  the  Adminisiratrix  aforesaid 
has.  with  the  npproyai  of  the  Court,  appointed  Friday,  the 
30th  day  of  October,  A.  D.  1880.  at  11  o'clock  a,  m  .  f or 
making  payment  and  distribution  under  the  Conn's 
direction  and  control:  when  and  where  all  creditors  and  per- 
sons entitled  lo  distribuiiye  shares,  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly  an- 
thorixed.  with  their  claims  against  the  estate  properly 
vouched  ;  otherwise  the  administratrix  will  take  the  ben- 
efit of  the  law  against  them :  Provided  a  copy  of  this  or- 
der be  published  once  a  week  for  three  weeks  in  the  Wash- 
ington Law  Reporter  preyions  to  the  said  day 

40-8  Test:  A.  WEBSTER.  Register  of  WilU. 

W.  W.  Boarmax,  Solicitor. 


rIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Baltimore.  Maryland,  hath  ob- 
tained from  tlie  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
letters  on  the  personal  estate  of  John  M.  Belt,  late  of  the 
District  of  Colambia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  88lh  day  of  September 
next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

I  Giyen  upder  my  hand  this  38th  day  of  September,  1880. 
40-3  CHARLES  MACKALL.  Executor. 

GOBDOii  k  GOBDOK,  Sollcitort,  t»iH  St.,  WaahiBgtoo  01^. 
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WASHINGTON October  25,  1880 


QEOHGE  B.  CORKHILL 
A.  H.  JACKSON 


I  Editors. 


Election  of  0.  S.  Senators. 
Hon.  Randall  Gibson,  of  Louisiana,  is  a 
Gan<Hdate  for  re-election  to  the  House  of  Rep- 
resentatives, although  he  was  last  January 
elected  United  States  Senator  from  that  State. 
He  does  not,  however,  take  his  seat  until  1883. 
It  rarely  happens  that  a  United  States  Sen- 
ator is  elected  three  years  before  the  expira- 
tion of  the  term  of  the  Senator  whom  he  is 
to  succeed,  and  it  could  not  be  legally  done, 
except  under  peculiar  circumstances.  It  may, 
therefore  be  of  interest  to  explain  why  it  oc- 
curred in  Gen.  Gibson's  case.  That  State  elects 
its  legislature  for  four  years,  though  the  ses- 
sions are  biennial.  The  law  of  the  United 
States  regarding  the  election  of  United 
States  Senators,  is  in  the  following  explicit 
terms.  Sec.  14,  Rev.  Stats,  provides  that: 
"The  legislature  of  each  State  which  is 
chosen  next  preceding  the  expiration  of  the 
time  for  which  any  Senator  was  elected,  to 
represent  such  State  in  Congress,  shall,  on 
the  second  Tuesday  after  the  meeting  and 
organization  thereof,  proceed  to  elect  a  Sen- 
ator in  Congress."  It  will  be  seen  that  the 
legislature  is  required  to  proceed  to  -the 
election  on  the  secojid  Tuesday  after  the  meet- 
ing and  organization  thereof,  and  not  on  the 
first,  as  many  of  our  exchanges  have  stated  in 
this  connection.  The  present  Louisiana  legis- 
lature met  last  January,  and  Senator  Kel- 
logg's  time  will  expire  March  4,  1884.  It 
will  meet  again  in  1882,  but  that  will  be  the 
second  session,'  and  the  law  as  to  the  election 
during  the  first  session  is  imperative- 
No  one  was  expecting  the  election  to  occur 
last  winter,  but  its  necessity  dawned  upon 
some  of  the  Louisiana  law -makers,  and  they 
promptly  telegraphed  General  Gibson  as  to 
whether  the  election  was  clet^rly  obligatory  at 
that  time.  Gen.  Gibson  telegraphed  to  the 
legislature  that  it  was,  and  was  duly  elected  U. 
S.  Senator. 


The  next  legislature,  which  will  meet  in 
1884,  will  elect  the  Senator  who  will  take  his 
seat  in  1885,  succeeding  Senator  Jonas,  while 
Senator  Gibson's  successor,  who  will  be  sworn 
in  in  1889,  will  be  elected  by  the  new  legisla- 
ture which  will  meet  in  1888.  Gen.  Gibson 
will  have  time  to  serve  another  full  term  in 
the  House  of  Representatives  before  taking 
his  seat  in  the  Senate. 


Important  Railroad  Land  Grant  Decision. 

We  publish  in  this  number  of  the  Law  Re- 
POBTER  an  important  decision  by  the  Secre- 
tary of  the  Interior  and  opinion  of  the  Attor- 
ney-General. This  decision  is  of  interest  to 
a  great  many  persons,  and  involves  title  to 
large  tracts  of  land  claimed  by  different  rail- 
road companies  as  indemnity  for  lands  within 
their  granted  limits,  which  had  been  sold  or 
disposed  of,  or  to  which  a  homestead  or  pre- 
emption right  had  attached,  prior  to  the  defi- 
nite location  of  said  roads ;  though  general  in 
its  terms,  it  relates  specifically  to  lands  claimed 
by  the  Western  Railroad  of  Minnesota,  and 
also  by  the  St.  Paul,  Minneapolis  and  Mani* 
toba  Railway  Company  of  the  same  State.  It 
allows  indemnity  for  all  sections  or  parts  of 
sections  within  the  limits  of  said  grants,  which 
had  been  sold  or  disposed  of,  or  to  which  a 
homestead  or  pre-emption  right  had  attached, 
prior  as  well  as  subsequent  to  the  date  of  said 
grants. 

This  decision  will  have  an  important  bear- 
ing on  the  adjustment  of  all  outstanding  grants 
of  land  for  the  use  and  benefit  of  railroads ; 
it  is  based  upon  an  opinion  of  the  Attorney- 
General  of  the  United  States,  on  points  of 
law  submitted  by  the  Interior  Department  for 
his  official  decision. 

The  case  was  elaborately  ai^ued  by  W.  P. 
Clough,  of  St.  Paul,  for  the  Western  Railroad 
Company  of  Minnesota,  and  by  Ex-Senator 
J.  B.  Henderson,  of  Missouri,  and  by  Curtis, 
Earle  A  Burdett,  land  attorneys  of  this  city, 
in  the  interest  of  the  St.  Paul,  Minneapolis 
and  Manitoba  Railway  Company. 

Messrs.  Britton  and  Gray  and  Mr.  M.  D. 
Brainard,  attorneys  of  Washington,  D.  C, 
also  represented  interests  in  this  very  impor- 
tant litigation. 
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Book  Notices. 
The  Third  Volume  of  Woods'  Reports, 
United  States  CmcuiT  Courts — Fifth  Cir- 
cuit, has  been  received,  containing  cases 
argued  and  determined  in  the  Circuit  Courts 
of  the  United  States,  reported  by  Judge  Wm. 
B.  Woods,  Circuit  Judge.  This  valuable  vol- 
ume contains  one  hundred  and  twenty-five 
important  decisions  rendered  by  the  courts, 
presided  over  by  Justice  Bradley  and  circuit 
Judge  Woods,  and  District  Judges,  Erskine, 
Settle,  Locke,  Bruce,  Hill,  Billings,  Morryi, 
Duvall  and  McCormick,  in  the  States  of  Geor- 
gia, Florida,  Alabama,  Mississippi,  Louisiana, 
and  Texas.  Scarcely  any  cause  can  come 
before  the  practitioner,  in  which  he  will  not 
find  valuable  information  and  precedent,  by 
consulting  this  volume.  The  publishers,  Cal- 
laohan  &  Co.,  Chicago,  111.,  exhibit  wonder- 
ful enterprise  and  g(K>d  judgment  in  this,  as 
well  as  their  other  numerous  publications  of 
law  books ;  among  which  are  Adams  &  Dur- 
ham's Real  Estate  Decisions  of  Illinois, 
American  Criminal  Reports,  Anson  on  the 
Law  of  Contracts,  Brandt  on  Suretyship  and 
Guaranty,  Cooley  on  Taxation,  Cooley  on 
Torts,  Ewell  on  Fixtures,  High  on  Injunctions, 
High  on  Receivers,  Illinois  Reports,  Decisions 
by  Justice  Miller  in  the  U.  S.  Courts  of  the 
Eighth  Circuit,  Roscher's  Political  Economy, 
Rorer  on  Inter-State  Law,  and  Wade  on  the 
Law  of  Notice.  All  of  these  are  of  great  value 
to  the  student  of  the  law,  and  often  of  abso- 
lute necessity  to  the  practitioner.  Those 
mentioned  are  only  a  few  of  the  valuable 
works  published  and  for  sale  by  Messrs.  Cal- 
llighan  <&  Co.  Those  desiring  to  purchase  law 
books  and  having  an  eye  to  economy  will  con- 
serve their  interests  by  corresponding  with 
these  publishers. 


Le/^al  Personals. 


During  the  past  week  the  following  gentle- 
men were  admitted  counsellors  of  the  Supreme 
Court  of  the  Supreme  Court  of  the  United 
States : 

On  motion  of  Mr.  Enoch  Totten,  Frank  T. 
Browning,  of  Prince  George  county,  Md.  On 
motion  of  Mr.  W.  G.  Henderson,  C.  H.  Patton, 
of  Mt.  Vernon,  III.  On  motion  of  Mr.  J.  M. 
Wilson,  Georgia  C.  Wing,  of  Auburn,  Me.,  and 
William  G.  Tenn,  of  Evanston,  Wyoming 
Territory.  On  motion  of  Mr.  J.  D.  McPher- 
son,  Floyd  B.  Wilson,  of  Chicago.  On  mo- 
tion of  Mr.  Warren  C.  Stone,  Watson  J.  New- 
ton, of  Washington,  D.  C. 

Col.  W.  P,  Adair,  the  well  known  half- 
breed,  who  has  represented  the  Cherokee 
Nation  at  the  capital  for  many  years,  with 


credit  to  himself  and  profit  to  his  people,  died 
in  this  city  October  28.  Col.  A.  was  a  fine  law. 
yer,  an  eloquent  orator  and  an  able  advocate. 
He  belonged  to  Lafayette  R.  A.  Chapter  and 
Columbia  Commandery,  No.  2,  E.  T.,  and  his 
brother  Masons  have  arranged  to  have  a  Ma- 
sonic funeral.  The  remains  will  be  taken 
from  here  to  the  Indian  Territory  for  inter- 
ment. 

Edward  G.  Ryan,  chief  justice  of  the  Sn- 
dreme  Court  of  Wisconsin,  has  closed  his 
earthly  career.  He  died  at  Milwaukee,  Oct 
19th.  The  State  authorities  took  charge  of 
his  funeral. 


lTii4«r  wliAi  €lr«iiiii«t  Aii«««  mn  ABflw^r  tn  a  Sail 
for  liliiif tad  DiTorea  m ajr  b«  ftirnek  oat. 

New  York  Court  of  Appeals,  October  Term, 

1880. 

Eliza  Jane  Walker,  respondent,  against 

Joseph  Walker,  appellant. 

This  action  was  for  a  limited  divorce  on 
the  ground  of  cruelty.  The  defendant  was 
ordered  to  pay  alimony,  upon  which  he  left 
the  State.  Upon  the  return  of  precept  un- 
satisfied,  an  order  nisi  was  made  that  he  pay 
within  five  days  or  that  his  answer  be  struck 
out.  On  proof  of  default  an  order  absolute 
was  made  striking  out  bis  answer,  which  con- 
tained a  general  denial,  and  directing  a  ref- 
erence to  take  proof  as  if  no  answer  had  been 
served.  The  defendant  appealed  from  these 
orders  to  the  general  term,  where  they  were 
affirmed.  He  th^n  appealed  to  the  court  of 
appeals. 

FoLGER,  J. — The  defendant,  having  refused 
or  neglected  to  obey  an  important  order  of  the 
court,  was.  in  contempt,  and  liable  to  punish- 
ment by  reason  thereof.  The  punishment  in- 
flicted by  the  court  was  by  an  order  in  the 
cause,  to  strike  out  the  answer  that  had  been 
put  in  by  him,  and  to  direct  a  reference  to 
take  proof  of  the  matters  stated  in  the  order; 
the  reference  to  proceed  as  if  there  had  been 
no  answer  to  put  in. 

It  is  claimed  that  the  court  had  no  power  to 
make  that  order ;  that  every  defendant  has  % 
vested  right  to  make  a  defense  to  any  action 
or  suit  or  legal  proceeding  begun  against  him, 
and  that  he  cannot  be  deprived  of  it. 

It  is  conceded  by  the  defendant  that  the 
supreme  court,  on  its  equity  side,  has  all  the 
power  and  authority  that  formerly  existed  in 
Chancery  in  England,  and  was  continuously 
exercised  by  it.  **  The  rule  there  must  be  the 
rule  here,"  says  Ch.  Kent,  "  for  I  take  this  oc- 
casion to  observe  that  I  consider  myself  bound 
by  those  principles  which  were  known  and  es- 
tablished  as  law  in  the  courts  of  equity  in 
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England,  at  the  time  of  the  institution  of  this 
court"  (Manning  v.  Manning,  1  Johns.  Ch., 
527-9).  It  is  not  to  be  denied  that  a  court  of 
equity  may  refuse  to  a  defendant  in  contempt 
the  benefit  of  proceedings  in  it,  when  asked 
by  him  m  a  favor,  until  he  has  purged  himself 
of  his  contempt  (see  Brinkley  v.  Brinkley,  47 
N.  Y.,  40-9,  and  cases  there  cited).  But  the 
rule  has  been  held  broader  than  that  and  en- 
forced with  much  vigor.  Ch.  Baron  Gilbert 
lays  it  down  in  his  Forum  Romanorum,  p.  83, 
that  "  if  the  defendant  appeared  before  the ; 
secundum  decretum^  he  was  liable  to  a  mulct, 
for  he  could  not  be  heard  in  the  cause  till  he 
had  cleared  his  contempt  *  *  *  '*  It  is 
suggested  in  Cooper's  Cases  {temp.  Colt,  p. 
209,)  that  this  is  merely  a  statement  of  the 
practice  according  to  the  canon  law.  But  the 
Chief  Baron,  says  at  another  place  (p.  71), 
that  "  the  answer  will  not  bcLreceived  without 
clearing  his  contempts ;  '*  and  at  another  (p. 
211),  "so  it  is  where  a  man  hath  a  bill  de- 
pending in  court,  and  falls  under  the  dis- 
pleasure of  the  court,  and  is  ordered  to  stand 
committed.  Here,  when  his  cause  is  called, 
if  the  other  side  insist  he  hath  not  cleared  his 
contempt,  nor  actually  surrendered  his  body 
to  the  warden  of  the  fleet,  he  must  do  both 
these  things  before  his  cause  can  be  proceeded 
in  ♦  *  *"  It  is  stated  by  Lord  Eldon, 
that  it  is  a  general  rule,  that  a  party  who  has 
not  cleared  his  contempt  cannot  be  heard 
(Vowles  V.  Young,  9  Ves.  Jr.,  173  ;  Anonymous, 
16  id.,  174).  The  same  is  said  with  the  addi- 
tion of  the  words  "  in  the  principal  case,"  in 
2  Com.  Dig.  Chy.  Process,  D.  8,  citing  Prac- 
tical Register  in  Chy.,  217.  (See  also  Heyn 
V.  Heyn,  Jacobs,  49 ;  Clark  v.  Dew,  1  Russ  & 
Myl.,  i03.)  The  rule  in  the  Chancery  of  Ire- 
land is  stated  thus :  A  party  in  contempt  will 
not  be  allowed  to  oppose  the  relief  sought  by 
the  plaintiff  by  contradicting  the  allegations 
of  the  bill  or  bringing  forward  any  defense,  or 
alleging  new  facts  (Anon.  v.  Lord  Grort,  1 
Hogan,  77 ;  Valle  v.  O'Reilly,  id.,  199).  And 
the  rule,  as  thus  stated,  is  cited  and  approved 
in  Mussina  v.  Bartlett  (8  Porter,  17  Ala.,  277 ;) 
see  also,  Rutherford  v.  Metcalf,  (3  Hayw., 
Tenn.,  58,  61) ;  and  in  Saylor  v.  Mockbie  (1 
Withrow,  9  Iowa,  209,  212),  it  is  held  that  un 
til  the  defendant  had  purged  himself  of  con- 
tempt, the  court  might  well  refuse  to  receive 
his  answer  to  the  complainant's  bill,  or  to  con- 
sider the  matters  set  up  in  it  by  way  of  excuse 
for  refusal  to  obey  the  order.  The  reporter 
(Coop,  temp.y  Colt,  at  page  211)  cites  in  a  note 
the  case  of  Anon.  v.  Lord  Gort,  supra,  and 
says  of  it :  "  The  accuracy  of  some  of  these 
dicta  may  be  doubted."  He  does  not  state  as 
to  which  of  them  he  queries.    Many  cases  are 


collected  in  the  note  just  above  mentioned. 
Some  of  them  show  that  the  rule  has  not  been 
vigorously  applied  in  later  times  (see  King  v. 
Bryant,  3  Myl.  and  Cr.,  191,  especially);  but 
it  does  not  appear  that  it  has  been  abolished 
or  abandoned  entirely.  It  seems,  too,  that 
the  authors  of  the  Revised  Statutes  thought 
that  this  power  resided  in  the  English  Court 
of  Chancery.  In  preparing  the  sections  rela- 
tive to  the  production  and  discovery  of  books 
and  papers  (2  R.  S.,  p.  199,  sec.  21  et  seq.), 
they  provided  (sec.  26)  that  in  case  of  a  party 
n^lecting  or  refusing  to  obey  an  order,  the 
court  might  strike  out  his  plea  and  debar  him 
from  a  defense ;  and  they  sought  thus  to  as- 
similate the  practice  to  that  of  the  court  of 
chancery  (see  rev.  note,  5  Edm.  Stat.,  411), 
The  legislature  gave  its  sanction  to  the  pro- 
posed practice  by  passing  into  law  the  sections 
reported  by  the  revisers.  It  is  well  to  say 
here  that  Rice  v.  Ehle  (65  N.  Y.,  518)  does 
not  condemn  this.  That  case  holds  that  the 
pleading  may  not  be  stricken  out,  save  on 
notice  to  the  party  (p.  523),  and  that  the  ex- 
ercise of  this  power  was  legitimate,  was  rec- 
ognized by  Marcy,  J.,  in  Birdsall  v.  Pixley  (4 
Wend.,  196).  The  power  seems  to  have  been 
exerted  or  recognized  by  the  supreme  court  in 
several  instances,  without  question  made  by 
appeal  (Farnham  v.  Farnham,  9  How.  Pr„  231 : 
Barker  v.  Barker,  15  id.,  568 ;  Ford  v.  Ford, 
41  id.,  169.) 

We  are  brought  to  the  conclusion  that  there 
has  long  been  exerted  by  the  court  of  chancery 
in  England,  the  power  to  refuse  to  hear  the 
defendant  when  he  was  in  contempt  of  the 
court  by  disobeying  its  orders,  and  that  th^ 
power  was  in  the  courts  of  chancery  of  this 
country. 

We  do  not  think  that  the  cases  of  Wayland 
V.  Tyson  (45  N.  Y,,  282)  and  Thompson  v. 
Erie  Railway  (Id.,  471),  and  others  of  like  re- 
sult, are  in  the  way  of  this  conclusion.  They 
were  not  cases  of  contempt,  nor  were  they 
equity  cases.  Besides,  there  the  answer  was 
stricken  out,  with  no  loophole  left  for  relief 
to  the  defendant. 

It  is  always  in  the  power  of  the  defendant, 
in  a  case  like  that  in  hand,  to  apply  to  the 
court  and  show  that  the  order  was  irregularly 
made,  or  for  leave  to  purge  himself  of  the  con- 
tempt and  be  let  in  again  to  make  his  defense 
(Brinkley  v.  Brinkley,  supra). 

The  order  should  be  affirmed. 


All  concur. 


Daily  {N.  Y.)  Register. 


We  will  not  refuse  or  postpone  the  justice 
which  is  due  to  any  man. — Magna  Charta. 
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Supreme  Court  of  Pennsylvania. 

The  will  of  a  single  woman  is  revoked  by  her  sub- 
sequent marrla/^e ;  but  when  a  sin/^le  woman,  In 
contemplation  of  marriafce,  wishes  to  make  a  dis- 
position of  her  estate  that  would  be  valid  and  ef- 
fectual after  marriaf^e.  In  ignorance  of  this  statu- 
tory enactment,  puts  it  in  the  form  of  a  will,  a 
court  of  equity  will  reform  the  instrument  so  as 
to  give  full  effect  to  the  intentions  of  the  party. 

A  parol  an te*nuptial  contract,  being  in  considera- 
tion of  marriage,  Is  valid  and  binding  upon  the 
parties  to  it ;  hence  a  man  who  agrees  by  parol 
with  the  woman  to  whom  he  is  al>out  to  be  maw 
ried,  that ''  she  may  dispose  of  her  fortune  by  will 
or  otherwise,  any  way  she  pleased,"  cannot  avoid 
the  contract  because  it  is  not  in  writing. 

A  paper  which,  though  ineffectual  as  a  will,  may, 
under  the  equitable  doctrine  that  whatever  a 
chancellor  on  the  facts  of  a  case  would  have  de- 
creed to  be  done,  the  courts  will  consider  as  hav- 
ing actually  been  done,  have  full  force  and  ef- 
fect given  to  it  as  an  instrument  in  the  nature  of 
a  last  will  and  testament. 

Where  a  person  has  a  full  legal  right  to  dispose  of 
property,  but  mistakes  the  form  of  the  instru- 
ment, a  court  of  equity  will  correct  the  mistake 
so  as  to  carry  out  the  intentions  of  the  party. 

Appeal  from  the  decree  of  the  Orphans' 
Court  of  Lancaster  county. 

Opinion  by  Sharswood,  C.  J.  Delirered 
October  4,  1880. 

There  are  some  matters  involved  in  this 
controversy  which  must  be  assumed  if  not  con- 
ceded as  not  in  dispute.  First,  that  the  in- 
strument purporting  to  be  the  last  will  and 
testament  of  Elizabeth  M.  Dunn,  dated  Feb- 
ruary 8,  1876,  cannot  take  effect  as  a  will, 
having  been  revoked  by  her  marriage  with  the 
appellee  on  the  following  day.  Probate  of  it 
was  refused  by  the  tribunal  having  exclusive 
jurisdiction  as  far  as  personal  property  is  con- 
cerned, and  its  decree  unappealed  from  is  con- 
clusive. Second,  this  revocation  was  by  the 
positive  provision  of  the  statute  of  April  8, 
1838,  Sec.  16,  Pur.  Dig.,  1477 :  "  A  will  exe- 
cuted by  a  single  woman  shall  be  deemed  re- 
voked by  her  subsequent  marriage."  This 
law  was  not  known  to  her  and  not  adverted 
to  by  her  counsellor  called  in  by  her  to  give 
his  advice  and  prepare  the  instrument.  It 
was  certainly  not  thought  by  her  that  such  a 
result  would  follow.  She  did  not  mean  it  to 
be  revoked  by  her  marriage.  On  the  contrary 
both  she  and  her  counsel  meant  to  make  a  dis- 
position which  would  be  effectual  after  the 
marriage,  which  was  to  be  celebrated  within 
twenty-four  hours  after  that  paper  was  execu- 
ted. The  execution  of  the  will  at  the  time 
and  nnder  the  circumstances  was  a  plain  mis- 
take. Had  it  been  postponed  only  a  few 
hours,  until  after  the  marriage  ceremony  was 
performed,  it  would  have  been  a  valid  and  ef- 


fectual disposition  of  her  property.  Third, 
there  was  a  contract  made  by  John  A.  Mullen, 
the  intended  husband,  at  or  about  the  time  the 
instrument  was  executed,  by  which  she  was 
to  have  the  power  **  to  dispose  of  her  fortune 
by  will  or  otherwise,  any  way  she  pHased." 
That  this  was  the  contract  is  establised  by  the 
most  conclusive  testimony,  confirmed  by  the 
admission  of  the  husband  afterwards,  who  put 
his  refusal  to  give  effect  to  it,  not  on  the 
ground  that  he  had  not  freely  and  fairly  so 
agreed,  but  that  becanse  it  was  not  in  writing 
he  was  not  bound  by  it.  In  this  he  was  mis- 
taken, for  a  parol  ante-nuptial  contract  such 
as  this,  being  in  consideration  of  marriage, 
which  is  a  valuable  one,  is  unquestionably 
binding  on  the  parties.  Gackenbach  v.  Brown, 
4  W.  and  S.,  546.  That  he  knew  and  consid- 
ered at  the  time  the  instrument  in  question 
was  executed  that  it  was  intended  to  carry  out 
and  give  effect  to  his  ante-nuptial  agreement 
is  proved  by  the  clearest  and  most  convincing 
evidence. 

If,  as  it  has  been  earnestly  contended,  the 
decree  of  the  court  below  must  be  affirmed  and 
the  entire  personal  estate  of  the  decedent 
awarded  to  the  appellee,  then  it  is  not  to  be 
disputed  that  there  must  be  some  palpable  de- 
fect in  equitable  Jurisdiction  in  this  Common- 
wealth, to  render  necessary  so  gross  an  injus- 
tice, so  revolting  to  the  moral  sense  of  what 
is  right  and  wrong.  We  think,  however,  that 
fortunately  there  are  two  very  familiar  and 
well  settled  principles  of  equity,  often  recog- 
nized and  applied  by  our  courts,  which  pre- 
vent such  a  result.  One  of  these  principles 
is,  that  whatever  a  chancellor  on  the  facts  of 
a  case  would  have  decreed  to.be  done,  the 
courts  will  consider  as  having  actually  neen 
done.  Another  principle  is,  that  wherever  a 
person  has  the  legal  right  to  dispose  of  prop- 
erty and  means  to  do  so,  the  form  of  the  in- 
strument adopted  for  the  purpose,  if  at  law 
ineffectual,  will  be  disregarded,  and  it  will  be 
reformed  so  as  to  be  made  effectual. 

Suppose,  then,  that  at  the  time  the  pi4)er  of 
February  8,  1876,  was  executed  by  Elizabeth 
M.  Dunn,  she  had  filed  a  bill  in  equity  setting 
forth  the  ante-nuptial  contract  made  by  John 
A.  Mullen  and  the  marriage  about  to  be  sol- 
emnized, and  praying  that  it  might  be  carried 
into  execution  by  some  instrument  of  writing 
to  be  signed  by  him,  what  would  have  been 
the  decree  of  the  court  ?  Surely  upon  the  un- 
disputed facts  the  prayer  of  the  bill  would 
have  been  granted,  and  the  decree  would  have 
been  either  that  the  husband  and  wife  should 
join  in  a  conveyance  to  trustees  in  trust,  for 
the  separate  use  of  the  wife,  with  full  power 
in  her  to  dispose  of  the  same  in  her  life-time 
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by  sale  or  gift,  and  after  her  death  by  a*  will 
in  writing,  or  any  writing  in  the  nature  of  a 
last  will  and  testament.  Such  is  the  ordinary 
form  of  such  powers  in  marriage  settlements. 
If  the  complainant  was  willing,  the  court 
might  decree  simply  that  the  husband  himself 
should  execute  a  declaration  of  trust  to  the 
same  effect.  Nothing  is  better  settled  than  a 
court  of  equity,  in  decreeing  the  specific  per- 
formance of  marriage  articles,  will  make  such 
a  decree  as  will  give  full  effect  to  the  inten- 
tion of  the  parties,  without  regard  to  the  legal 
construction  of  the  words  in  them.  Thus,  if 
by  the  words,  according  to  their  legal  con- 
struction, a  fee  tail  would  be  vested  in  the 
parties  or  either  of  them,  a  strict  settlement 
will  be  decreed  to  the  husband,  or  husband 
and  wife  for  life,  with  remainder  to  the  chil- 
dren of  the  marriage  successively  in  tail,  ac- 
cording to  the  most  approved  form  of  deeds 
of  inarriage  settlements.  (2  Story  Eq.  Jur., 
sec.  98S,  and  authorities  there  cited.)  Now, 
if  we  are  to  consider  as  having  actually  been 
done  what  a  chancellor  would  have  decreed  to 
be  done,  then  we  have  at  the  time  of  the  exe- 
cution of  the  paper  of  February  8, 1876,  either 
a  conveyance  to  a  trustee  or  a  declaration  ex- 
ecuted by  the  husband  to  the  same  effect. 
Surely  then,  under  such  a  declaration  or  deed 
of  settlement,  this  paper,  though  ineffectual  as 
a  will  under  the  statute,  was  still  a  writing  in 
the  nature  of  a  last  will  and  testament,  a 
clause  introduced  into  such  powers  for  the 
very  purpose  of  providing  against  mere  tech- 
nical objections  which  would  prevent  the  in- 
strument fh>m  being  admitted  to  probate  as  a 
will.  It  was  a  disposition  of  property  to  take 
effect  at  death  if  not  revoked  by  the  party 
during  life.  That  is  a  writing  in  the  nature 
of  a  last  will  and  testament.  This  paper  was 
so  intended  beyond  all  question.  It  was  ex- 
ecuted under  and  in  pursuance  of  the  contract 
on  the  eve  of  the  marriage — ^indeed  it  might 
almost  be  said  to  have  been  in  the  considera- 
tion of  equity,  contemporaneous  with  the  cer- 
emony—-executed  for  the  express  purpose 
with  the  knowledge  and  consent  of  John  A. 
Mullen,  of  having  just  the  effect  here  stated. 
It  makes  a  most  liberal  provision  for  him,  and 
upon  every  principle  of  equitable  estoppel  his 
mouth  ought  to  be  shut  from  interposing  an 
objection  to  its  full  enforcement. 

The  case  too,  is  equally  within  the  second 
principle  of  equity  adverted  to :  a  paper  exe- 
cuted by  a  person  who  had  a  perfect  legal 
right  to  dispose  of  her  property,  and  intended 
to  do  so,  but  by  a  plain  mistake  of  the  scriv- 
ener it  was  drawn  in  the  form  of  a  will  when 
it  ought  to  have  been  a  deed  or  declaration  of 
trust.    Surely  it  must  be  in  the  power  of  a 


court  of  equity  in  this  Commonwealth,  to  cor- 
rect so  gross  and  palpable  a  mistake— to  re- 
form the  instrument  and  decree  it  to  be  such 
as  it  ought  to  have  been  so  as  effectually  to 
carry  out  the  intention  of  the  parties.     . 

Decree  reversed,  and  record  remitted  to  the 
Orphans'  Court  of  Lancaster  county,  that  dis- 
tribution may  be  there  made,  according  to  the 
principle  of  this  opinion — the  costs  of  this 
appeal  to  be  paid  by  the  estate. 


A  Rhode  Island  justice  refused  to  marry 
a  man  named  Carr  to  a  lady  of  the  same 
name,  on  the  ground  that  he  was  afraid  to 
couple  cars. 


MOTES  OF  REOEITT  DECMIOITS. 

Master  aad  Servant, — If,  under  the  provis- 
ions of  the  •*  Mine  Ventilation  Act,"  the  op- 
erators of  a  mine  employ  as  mining  boss,  one 
whom,  after  making  due  inquiry,  fthey  have 
reason  to  believe  a  competent  man,^they  are 
not  liable  for  injuries  resulting  to*  a  miner 
from  the  negligence  of  such  mining  boss  or 
his  assistants,  in  discharging  the  duties  allot- 
ted them.  Delaware  and  Hudson  Canal  Co., 
V.  Carrol.    Phila.  Notes  of  Cases,  v.  8,  p.  49. 

An  employer  is  not  responsible  for  an  ac- 
cident to  his  employee  resulting  from  the  de- 
fective construction  of  a  bridge,  used  by  the 
latter^in  the  course  of  his  employment,  where 
the  former  exercised  ordinary  care  in  select- 
ing an  experienced  workman  .to  build  the 
same,  and  to  whom  was  given  "  the  supervis- 
ion and  control  of  the  work,"  unless  it  was 
shown  that  the  employer  had  knowledge  of 
such  defects,  which  he  neglected  to  repair. 
Mansfield  Coal  Co.  v.  McEnery.  Phila.  Notes 
of  Cases,  vol.  viii,  p.  81. 

Injunction:  Copyrights;  trademarks. — Rights 
secured  by  the  United  States  laws  to  the  owners 
of  copyrights  must  be  enforced  in  the  federal 
courts,  the  State  courts  have  no  jurisdiction 
over  the  subject-matter  of  a  controversy  in- 
volving such  /ights. 

A  book  or  literary  composition  until  pub- 
lished is,  by  the  common  law,  the  private  prop- 
erty of  the  author,  but  when  published  with 
the  assent  of  the  author  it  becomes  the  prop- 
erty of  the  world.  The  only  manner  this  re- 
suit  can  be  prevented  Ib  by  the  author  or  pub- 
lisher availing  himself  of  the  rights  secured 
by  the  laws  of  the  United  States  with  respect 
to  copyrights. 

The  law  will  protect  a  party  whose  wares, 
commodities  and  publications  have  become 
identified  in  the  market,  under  any  appropri- 
ate symbol,  words,  phrases  and  devices,  fh)m 
their  appropriation  and  use  by  other  and  com. 
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peting  dealers  in  the  same  description  of  prop- 
erty. [Potter  et  al.  v.  McPlierson  et  al.  N. 
y.  Sup.  Ct.    Gen.  Term.    Decided  1880.] 

Attorney's  lien :  Services. — The  right  of  an 
attorney  to  retain  money  in  his  hands  col- 
lected by  him,  as  compensation  for  profes- 
sional services  rendered,  and  for  disburse- 
ments expended  by  him,  is  settled. 

Where  the  question  of  an  attorney's  com- 
pensation is  involved  the  court  ought  to  con- 
sider whether  the  items  of  service  were  such 
as  to  be  the  proper  subject  of  chaise,  and  also 
whether  they  have  been  shown  to  have  been 
necessary  under  the  circumstances,  flu  re  Pe- 
tition of  Jane  Knapp,  executrix.  N.  Y.  Sup. 
Ct.     Gen.  Term.     Decided  1880.] 

Ultra  vires:  Corporations — The  directors 
of  a  company  have  not  the  power  to  so  dis- 
pose of  the  property  of  a  corporation,  volun- 
tarily, as  to  work  its  political  death. 

Where,  however,  a  judgment  is  obtained 
against  the  company,  and  the  directors  of  the 
company,  failing  to  negotiate  a  settlement, 
find  it  necessary,  in  satisfaction  of  the  judg- 
ment, to  dispose  of  so  much  of  the  property 
as  to  render  the  company  incapable  of  carrying 
on  its  business,  such  a  sale  is  not  tdtra  vires. 

The  trustees  of  a  corporation  under  the  act 
of  1848  cannot  be  increased  by  a  vote  of  the 
trustees,  without  a  compliance  with  the  law 
requiring  the  making,  signing  and  filing  the 
certificate  required  by  chapter  269,  sec.  2,  of 
the  laws  of  1860,  as  amended  laws  of  1867, 
chap.  248,  sec.  2.  [The  Sheldon  Hat  Block- 
ing Co.  v.  The  Eickmeyer  Hat  Blocking  Co. 
et  al.    N.  Y.  Supreme  Court.] 


BzplosiT«ft. 

In  the  increasing  use  of  great  mechanical 
and  chemical  forces  the  law  of  explosives  has 
an  increasing  interest.  The  subject  lies  be- 
tween the  domain  of  the  law  of  negligence 
and  that  of  nuisance,  and  litigation  in  respect 
to  the  liability  of  the  owner  of  an  explosive 
for  the  damage  done  by  it,  oomftionly  involves 
the  contention  in  which  of  these  categories 
the  liability  falls.  If  the  keeping  be  a  nui- 
sance, negligence  need  not  be  shown,  and  there 
is  no  burden  on  plaintiff  to  show,  in  the  first 
instance,  his  own  freedom  from  negligence. 
If  the  liability  rests  on  the  principles  of  the 
law  of  negligence,  then  plaintiff's  evidence 
must  connect  defendant  not  merely  with  the 
explosive,  but  indirectly,  at  least,  with  the 
disaster,  and  must,  according  to  the  New  York 
rule,  justify  the  jury  in  an  affirmative  finding 
that  plaintiff  was  not  chargeable  with  contrib- 
utory negligence. 

In  the  case  of  Heeg  v.  Lioht,  recently  de- 


termined by  the  Court  of  Appeals  of  New 
York,  the  question  arose  as  to  a  powder  mag- 
azine outside  of  the  city  limits,  and  the  court 
below  held  that,  as  such  a  magazine  was  not 
necessarily  a  nuisance  per  se,  plaintiff  could 
not  recover  without  giving  evidence  of  some 
negligence  on  defendant's  part.  The  mere 
fact  of  explosion,  they  ruled,  was  not  enough. 

The  appellate  court  reversed  the  judgment 
on  the  ground  that  evidence  of  keeping  such 
a  danger,  with  evidence  of  the  disaster,  was 
enough  to  carry  to  the  jury  the  question 
whether  it  was  not  in  fact  a  nuisance ;  and 
for  this  purpose  evidence  of  negligence  is  not 
necessary. 

Even  if  the  circumstances  were  such  that 
evidence  of  negligence  could  be  required,  a 
slighter  measure  of  proof  would  suffice  than 
in  ordinary  cases  of  negligence,  for,  in  pro- 
portion, as  a  thing  is  dangerous,  the  custodian 
is  under  a  duty  of  more  sedulous  care,  and 
liability  arises  upon  slighter  neglect,  if  it 
causes  disaster,  than  would  need  to  be  shown 
in  other  classes  of  cases. 

In  the  same  case  the  court  advert  to  the 
controverted  question  as  to  degrees  in  negli- 
gence. This  is  really  a  verbal  question,  and 
like  most  verbal  controversy — or,  as  the  school 
called  them  logomachies — is  very  slow  in  get- 
ting itself  settled.  All  agree  that  there  are 
different  measures  or  degrees  of  care.  There 
is  such  a  thing  as  slight  care,  and  such  a  thing 
as  extreme  care.  The  usual  line  of  require- 
ment for  ordinary  bailees  for  hire  is  such  care 
as  prudent  men  usually  take  in  their  own  af- 
fairs. Some  bailees  are  held  to  a  higher  de- 
gree of  care,  some  justified  even  by  a  less  de- 
gree. Now,  if  the  word  **  negligence  "  is  used 
to  mean  the  want  of  that  degree  of  care  that 
the  law  requires  in  that  particular  case,  then 
it  is  useless,  and  perhaps  senseless,  to  speak 
of  degrees  in  negligence,  for  the  only  relevant 
question  is  of  neglect  of  the  duty  required ; 
whatever  the  degree  of  that  duty  may  be,  a 
neglect  of  it  is  absolute  and  complete  negli- 
gence, and  a  neglect  of  something  less  is  not 
negligence  at  all  in  the  sense  of  legal  liability. 
But  if  the  word  is  used  not  as  a  conclusion  of 
law,  but  to  decide  a  fact,  then  there  are  de- 
grees which  correspond  inversely  to  the  de- 
grees of  care. 

If  we  do  not  allow  ourselves  to  speak  of 
slight  negligence,  then  we  must  express  the 
idea  by  such  a  phrase  as  n^ligence  of  the 
duty  of  extreme  care,  and  so  in  the  other 
cases ;  if  it  is  not  allowable  to  speak  of  gross 
negligence,  we  must  reach  the  same  legal  re- 
sult by  speaking  of  neglect  to  exercise  ex- 
treme care. 

For  these  reasons,  the  use  of  the  familiar 
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phrases  indicating  degrees  of  negligence  will 
continue  as  a  convenient  designation  of  fact, 
notwithstanding  all  the  objections  of  philoso- 
phic Jurists ;  but  the  profession  will  at  last 
come  to  understand  that  as  a  legal  conclusion 
the  neglect  to  give  the  degree  of  care  which 
the  law  requires  is  negligence,  is  nothing  more 
and  nothing  less. 


Jnnd  Si^artnutnt. 


Furnished  by  D.  K.  Siokblb. 

AiUastoi^B*  •f  IfAiid  Grants. 

1.  Grants  for  railroad  purposes  where  the  language 
employed  is  descriptive  of  ^*  every  alternate  sec- 
tion," for  six  or  ten  "  sections  In  width,"  are 
grants  in  place^  as  distinguished  from  grants  of 
quaniiiy^  such  as  are  made  by  descriptive  words 
**  to  the  amount  of"  any  designated  number  of 
"  sections  per  mile." 

2.  Orants  in  place  convey  only  such  amounts  of 
lands  as  fall  within  the  lines  of  every  alternate 
section,  for  the  prescribed  distance  In  width,  on 
each  side  of  the  line  of  road,  not  sold,  pre-empted, 
nor  reserved  at  the  dates  when  the  ^[rants  at- 
tach; and  Indemnity  is  provided  for  such  sections 
or  parts  of  sections  as  may  have  been  sold,  pre- 
empted, etc.,  prior  to  the  attachment  of  the  grant, 
whether  sold,  pre-empted,  etc.,  before  or  after 
the  date  of  the  ^p^nting  acts;  but  the  indemnity 
grant  does  not  apply  to  lands  reserved  by  com- 
petent authority  prior  to  the  date  of  the  granting 
acts,  such  lands  being  absolutely  reserved  from 
any  operation  of  the  grants. 

3.  Comparing  the  several  decisions  of  the  courts, 
reservations  alone  are  altogether  excepted  from 
the  operation  of  the  grants,  and  Indemnity  may 
be  taken  for  losses  by  sales,  pre-emptions,  and 
other  appropriations  under  the  land  laws. 

4.  Indemnity  rights  are  to  be  adjusted  according 
to  the  foregoing,  care  beiufi:  taken  to  determine 
the  exact  status  of  lands  alleged  to  have  been 
lost  m  plaee^hinl  discriminating  between  reserva- 
tions and  other  appropriations  of  lands. 

Department  of  the  Interior, 
Washington,  D.  C,  Oct.  16, 1880. 
Sir  :  Referring  to  your  report  of  November 
7,  1879,  in  the  matter  of  the  right  of  the  State 
of  Minnesota  to  receive  from  the  United 
States,  under  the  acts  of  March  3,  1857  (11 
Stat.,  195),  and  March  8.  1865  (13  Stat.,  526), 
embracing,  among  others,  what  is  known  as 
the  Western  Railroad,  the  full  quantity  of  ten 
sections  per  mile  of  public  lands  along  the 
line  of  constructed  road,  I  have  to  state  that 
the  subject  was  on  the  4th  of  June  last,  sub- 
mitted to  the  Hon.  Attorney-General  for  an 
authoritative  expression  of  his  views ;  and  a 
copy  of  his  opinion  rendered  June  5,  1880,  is 
transmitted  herewith  for  your  information  and 
gaidance,  the  same  having  been  fully  examined 
and  concurred  in  by  this  Department. 


t  The  opinion  holds  in  effect,  that  the  grants 
I  made  by  these  and  similar  acts  for  railroad 
I  purposes,  where  the  language  employed  is  de- 
scriptive of  **  every  alternate  section  for  six 
or  ten  sections  in  width,*'  as  the  case  may  be, 
are  grants  of  lands  in  place  as  distinguished 
from  grants  of  quantity,  such  as  are  made  by 
descriptive  words,  **  to  the  amount  of  any  des- 
ignated number  of  sections  per  mile,"  etc. 

The  Minnesota  grants  and  all  others 
governed  by  the  same  limitations,  are  there- 
fore to  be  treated  as  grants  in  place,  convey- 
ing only  such  amount  of  lands  as  fall  within 
the  lines  of  every  alternate  section,  for  the  pre- 
scribed distance  in  width,  on  each  side  of  the 
respective  lines  of  road. 

The  opinion  further  holds  that  these  grants 
embrace  all  lands  contained  in  such  sections 
not  sold,  pre-empted,  nor  reserved  at  the  date 
when  said  grants  attach,  and  indemnity  for 
such  sections  or  parts  of  sections  as  may  have 
been  sold  or  pre-empted  prior  to  such  date, 
whether  before  or  after  the  date  of  the  granting 
acts.  Such  indemnity  grant  does  not,  how- 
ever, apply  to  lands  lost  by  reservation,  made 
by  competent  authority,  prior  to  the  date  of 
the  respective  acts.  Such  land^  are  held  to 
have  been  absolutely  reserved,  by  express  pro- 
vision firom  the  operation  of  the  grants,  and 
consequently,  cannot  be  considered  within 
them,  nor  affected  by  them  for  any  purpose. 

Entertaining  these  views  of  the  law,  the 
Attorney-General  advises  a  return  to  the  prac- 
tice in  vogue  before  the  promulgation  of  the 
supreme  court  decisions,  in  the  cases  of  the 
Leavenworth,  Lawrence  and  Galveston  Rail- 
road  Company  v.  The  United  States  (2  Otto, 
733),  and  United  States  v.  Burlington  and 
Missouri  River  Railroad  Company  (8  Otto, 
334),  which  seem  to  hold  that  indemnity  can 
only  be  taken  for  lands  lost  between  the  dates 
of  the  granting  act,  and  of  the  definite  location 
of  the  road. 

Upon  consideration  and  comparison  of  these 
with  other  decisions  of  the  courts,  he  arrives 
at  the  conclusion  that  the  weight  of  authority 
is  in  favor  of  the  doctrine  that  reservations 
alone,  are  alt<^ether  excepted  from  the  opera- 
tion of  the  grants,  while  indemnity  may  be 
selected  for  losses  on  account  of  sales,  pre- 
emptions, and  other  appropriations  under  the 
land  laws ;  and  that  this  doctrine  is  not  incon- 
sistent with  the  real  import  of  the  decisions 
in  the  cases  cited. 

The  foregoing  suggestions  are  believed  to 
be  sufficiently  explicit  to  enable  your  office  to 
adjust  the  indemnity  rights  of  the  various 
grantees,  care  being  necessary  in  determining 
the  exact  status  of  lands  alleged  to  be  lost  in 
place,  keeping  well  in  mind  the  distinction 
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between  reservations  and  other  appropriations, 
as  defined  in  the  opinion  of  the  Attorney-Gen- 
eral. 

The  papers  accompanying  the  case  are  for- 
warded herewith. 

Very  respectfully, 

C.  ScHTJRZ,  Secretary. 
The  CmmW.  of  the  General  Land  Office. 


Department  of  Justice, 
Washington,  June  5,  1880. 
Hon.  Carl  Schurz, 

Secretary  of  the  Interior. 

Sir  :  The  letter  of  the  Acting  Commissioner 
of  the  General  Land  Office,  accompanying  your 
communication  of  the  4th  inst.,  submits  the 
following  facts : 

By  an  act  of  Congress  approved  March  8d, 
1857,  (11  Stat.,  195)  there  was  granted  to  the 
then  territory  of  Minnesota,  to  aid  in  the  con- 
struction of  certain  railroads,  among  which 
was  a  road  "  from  Stillwater,  by  way  of  Saint 
Paul  and  Saint  Anthony,  to  a  point  between 
the  foot  of  Big  Stone  Lake  and  the  mouth  of 
Sioux  Wood  River,  with  a  branch  via  Saint 
Cloud  and  Crow  Wing  to  the  navigable  waters 
of  the  Red  River  of  the  North  *  *  *  * 
every  alternate  section  of  land  designated  by 
odd  numbers,  for  six  sections  in  width  oo  each 
side  of  said  roads  and  branches." 

It  provided  that  *'  in  case  it  shall  appear 
that  the  United  States  have,  when  the  lines  or 
routes  of  said  roads  and  branches  are  definitely 
fixed,  sold  any  sections  or  any  parts  thereof, 
granted  as  aforesaid,  or  that  the  right  of  pre- 
emption has  attached  to  the  same,  then  it  shall 
be  lawful  for  any  agent  or  agents,  to  be  ap- 
pointed by  the  governor  of  said  territory  or 
future  State,  to  select,  subject  to  the  approval 
of  the  Secretary  of  the  Interior,  from  the  lands 
of  the  United  States  nearest  to  the  tiers  of 
sections  above  specified,  so  much  land  in  al- 
ternate sections,  or  parts  of  sections,  as  shall 
be  equal  to  such  lands  as  the  United  States 
have  sold,  or  otherwise  appropriated,  or  to 
which  the  rights  of  pre-emption  have  attached 
as  aforesaid.  *  *  Provided,  that  the  land 
to  be  so  located  shall  in  no  case  be  further 
than  fifteen  miles  from  the  lines  of  said  roads 
or  branches,  and  selected  for  and  on  account 
of  each  of  said  roads  or  branches."  Any  and 
all  lands  theretofore  reserved  to  the  United 
States  for  the  purpose  of  aiding  in  any  object 
of  internal  improvement,  or  for  any  other  pur- 
pose whatever,  were  reserved  from  the  opera- 
tion of  the  said  grant. 

Section  four  declared,  <*  that  the  lands  here- 
by granted  to  said  territory  or  future  State 
shall  be  disposed  of  by  said  territory  or  future 
State,  only  in  the  manner  following,  that  is  to 


say :  That  a  quantity  of  land,  not  exceeding 
one  hundred  and  twenty  sections,  for  each  of 
said  roads  and  branches,  and  included  within 
a  continuous  length  of  twenty  miles  of  each 
of  said  roads  and  branches,  may  be  sold ;  and 
when  the  governor  of  said  territory  or  future 
State  shall  certify  to  the  Secretary  of  the  In- 
terior that  any  twenty  continuous  miles  of  any 
of  said  roads  or  branches  is  completed,  then 
another  quantity  of  land  hereby  granted,  not 
to  exceed  on€  hundred  and  twenty  sections  for 
each  of  said  roads  and  branches  having  twenty 
continuous  miles  completed  as  aforesaid,  and 
included  within  a  continuous  length  of  twenty 
miles  of  each  of  such  roads  or  branches,  may 
be  sold ;  and  so  fVom  time  to  time  until  said 
roads  and  branches  are  completed ;  and  if  any 
of  said  roads,  or  branches  is  not  completed 
within  ten  years  no  further  sale  shall  be  made 
and  the  lands  unsold  shall  revert  to  the  Uni- 
ted States." 

By  an  act  of  the  legislature  approved  May 
19th  of  the  same  year,  the  grant  of  March  3d 
was  accepted  on  the  terms,  conditions  and  re- 
strictions therein  contained ;  and  an  act  passed 
May  22d,  granted  to  the  Minnesota  and  Pa- 
cific Railroad  Company,  to  aid  in  the  con- 
struction of  several  lines  and  branches  of 
roads,  including  the  branch  from  St.  Cloud  to 
Crow  Wing  and  the  navigable  waters  of  the 
Red  River  of  the  North,  all  the  interest,  pres- 
ent and  prospective,  of  the  territory  and  future 
State  of  Minnesota,  on  said  lines  and  branches 
to  any  and  all  lands  granted  to  the  territory 
by  said  act  of  March  3d,  together  with  all  the 
rights,  privileges  and  immunities  conferred  or 
intended  by  said  act.  A  map  of  the  definite 
location  of  the  branch  from  St.  Anthony  to 
Crow  Wing  was  filed  in  the  Greneral  Land  Of- 
fice December  5,  1857. 

In  1862,  (March  10th)  the  legislature  of  the 
State,  on  account  of  the  failure  of  the  said 
Minnesota  and  Pacific  Railroad  Company  to 
build  and  complete  the  road  in  accordance 
with  the  terms  of  the  grant  of  May  22,  1857, 
aforesaid,  created  the  St.  Paul  and  Pacific 
Railroad  Company,  and  granted  to  it  all  the 
rights,  benefits  and  privileges,  property  and 
franchises  of  the  first-named  company,  includ- 
ing the  lands. 

By  joint  resolution  approved  July  12,  1862, 
(12  Stat.,  624,)  Congress  provided  that  in  lieu 
of  the  branch  via  St.  Cloud  and  Crow  Wing 
to  the  navigable  waters  of  the  Red  River  there 
might  be  constructed  a  new  branch  line  hav- 
ing its  southwestern  terminus  at  any  point  on 
the  existing  line  between  the  Falls  of  St.  An- 
thony and  Crow  Wing,  and  extending  in  a 
north-easterly  direction  to  the  waters  of  Lake 
Superior ;  and  in  its  aid  (here  were  granted 
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"  the  alternate  sections  within  six  mile  limits 
of  such  new  branch  line  of  route  *  *  with 
a  right  of  indemnity  between  the  fifteen  mile 
limits  thereof." 

By  an  act  approved  March  3, 1865,  (13  Stat., 
526,)  Congress  extended  the  time  for  the  com- 
pletion of  certain  railroads,  among  which  was 
the  one  under  consideration,  and  declared : 
"  That  the  quantity  of  lands  granted  to  the 
State  of  Minnesota,  to  aid  in  the  construction 
of  certain  railroads  in  said  State,  as  indicated 
in  the  first  section  of  an  act  entitled  '  an  act 
making  a  grant  of  land  to  the  territory  of 
Minnesota  in  alternate  sections,  to  aid  in  the 
construction  of  certain  railroads  in  said  terri- 
tory *  *  *  approved  March  3d,  eighteen 
hundred  and  fifty-seven,'  shall  be  increased  to 
ten  sections  per  mile  for  each  of  said  railn)ads 
and  branches,  subject  to  any  and  all  limita- 
tions contained  in  said  act  and  subsequent  acts 
and  as  hereinafter  provided.** 

Section  2  provided  that  the  1st  proviso  in 
the  first  section  of  the  act  aforesaid  should  be 
so  amended  as  to  read  as  follows,  to  wit: 
"Provided,  That  the  land  to  be  so  Ibcated 
shall  in  no  case  be  further  than  twenty  miles 
from  the  lines  of  said  roads  and  branches,  to 
aid  in  the  construction  of  which  said  grant 
is  made.** 

By  section  3  similar  exception  to  that  con- 
tained in  the  grant  of  1857  was  made,  of  lands 
reserved  to  the  United  States  for  purposes  of 
internal  improvement;  but  that  it  was  pro- 
vided "  that  any  lands  which  may  have  been 
granted  to  the  territory  or  State  of  Minnesota 
for  the  purpose  of  aiding  in  the  construction 
of  any  railroad,  which  lands  may  be  located 
within  the  limits  of  this  extension  of  said 
grant  or  grants,  shall  be  deducted  from  the 
full  quantity  of  lands  hereby  granted,"  etc. 

The  fourth  section  provided,  "That  the  sec- 
tions and  parts  of  sections  of  lands,  which  by 
said  acts  and  this  grant  shall  remain  to  the 
United  States,  within  ten  miles  on  each  side 
of  daid  roads  and  branches,  shall  not  be  sold 
for  less  than  double  the  minimum  price  of  pub- 
lic lands  when  sold,  nor  shall  any  of  said  lands 
become  subject  to  sale  at  private  entry  until 
the  same  shall  have  been  first  offered  at  pub- 
lic sale  to  the  highest  bidder  at  or  above  the 
minimum  price  as  aforesaid.'* 

The  sixth  section  of  the  act  provided  for 
the  disposal  of  the  lands,  the  certification  by 
the  governor  to  the  Secretary  of  the  Interior 
upon  the  completion  of  any  section  of  ten 
consecutive  miles,  and  the  patenting  of  lands 
granted  not  exceeding  ten  sections  per  mile. 

By  an  act  of  March  3,  1871,  (16  Stat.,  588) 
Congress  provided  that,  upon  certain  condi- 
tions, the  St*  Paul  and  Pacific  Railroad  Com-. 


pany  "may  so  alter  and  amend  its  branch 
lines  that  instead  of  constructing  a  road  from 
Crow  Wing  to  St.  Vincent,  and  from  Saint 
Cloud  to  the  waters  of  Lake  Superior,  it  may 
locate  and  construct  in  lieu  thereof  aline  from 
Crow  Wing  to  Brainard  to  intersect  with  the 
Northern  Pacific,  *  *  *  with  the  same 
proportional  grant  of  lands,  to  be  taken  in  the 
same  manner  along  said  altered  line  as  is  pro- 
vided for  the  present  lines  by  existing  laws." 

By  act  of  March  3, 1873,  (17  Stat.,  631),  the 
time  for  the  completion  of  the  road  from  St. 
Anthony  to  Brainard  was  extended  to  Decem- 
ber 3,  1873. 

By  act  of  June  22,  1874.  (18  Stat.,  203),  the 
time  for  the  completion  of  said  branch  (among 
others)  was  extended,  upon  certain  conditions, 
until  March  3,  1876.  The  company  did  not 
accept  the  conditions  of  that  act,  and  upon 
that  ground  it  has  since  been  declared  by  the 
Interior  Department  inoperative. 

Farther  legislative  action  by  Congress  has 
not  been  taken,  but  the  State,  by  an  act  ap- 
proved March^l,  1877,  resumed  the  grant  there- 
tofore held  by  the  said  St.  Paul  and  Pacific 
Railroad  Company,  appertaining  to  the  un- 
completed portion  between  Watab  and  Brain- 
ard, and  conferred  it  upon  a  company  to  be 
organized  in  manner  provided.  In  the  event 
of  a  failure  by  said  company  to  do  and  per- 
form certain  things  within  a  specified  time, 
then  any  company  or  corporation  then  organ- 
ized, or  to  be  thereafter  organized,  upon  the 
performance  of  certain  requirements,  was  to 
succeed  to  the  rights  intended  to  be  conferred 
by  the  act,  etc. 

Under  this  legislation  the  Western  Railroad 
Company  of  Minnesota,  a  corporation  duly 
qualified,  succeeded  to  those  rights,  and  com- 
pleted and  equipped  the  said  line  of  road  be- 
tween Watab  and  Brainard  aforesaid,  as  ap- 
pears from  satisfactory  evidence  presented  to 
your  Department. 

All  objections  known  to  the  Interior  De- 
partment to  the  approval  of  the  lands  due  to 
the  company  having  been  removed,  on  Febru- 
ary  18,  1879,  you  directed  the  General  Land 
Office  to  prepare  lists  of  lands  enuring  to  the 
grant  and  submit  them  for  your  approval. 
Accordingly,  on  April  8th  of  that  year,  a  list 
containing  121,502.31  acres  of  land,  found  to  be 
vacant,  and  lying  within  ten  miles  of  the  road, 
was  submitted  to  you  and  received  your  ap- 
proval on  the  11th  of  the  same  month,  and  on 
the  21st  patent  was  regularly  executed. 

A  request  is  now  made  by  the  company  for 
patent  of  the  lands  embraced  in  the  indem- 
nity selection,  covering  153,089.34  acres ;  and, 
in  order  to  properly  decide  upon  this  request, 
you  submit  to  me  two  inquiries. 
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1.  Is  the  grant  of  March  8,  1857,  as  altered 
or  amended  by  the  act  of  March  8, 1865,  to  be 
treated  as  a  grant  of  quantity  in  the  sense  that 
the  railroad  is  to  be  entitled  to  receive  ten 
sections  of  land  for  each  and  every  mile  of 
road  constructed  by  it? 

2.  Whether  this  be  so  or  not,  is  the  rail- 
road company  entitled  to  indemnity  for  the 
sections  of  land  which  may  have  been  sold  by 
the  United  States,  or  pre-empted,  previous  to 
the  original  grant  of  March  8,  1857? 

1.  The  grant  of  March  8,  1857,  was  a  grant 
of  *'  every  alternate  section  of  land,  designated 
by  odd  numbers,  for  six  sections  in  width  on 
each  side  of  each  of  said  roads  and  branches." 
This  grant  was  therefore  a  grant  of  lands  in 
place.  It  was  a  grant  of  particular  parcels 
(sections)  of  land  lying  within  prescribed  lat- 
eral limits  to  the  road,  each  of  which  was  def- 
initely marked  out  and  numbered  by  the  pub- 
lic surveys,  and  to  each  of  which  the  grant 
attached  by  distinct  terms  of  description. 
The  indemnity  which  was  provided  for  by  the 
grant,  of  lands  in  lieu  of  such  of  the  lands 
thereby  granted  as  might  be  found,  upon  the 
definite  location  of  the  road,  to  have  been  pre- 
empted or  sold,  was  equally  precise,  as  such 
lieu  lands  were  to  be  selected  **  from  the  lands 
of  the  United  States  nearest  to  the  tiers  of 
sections  above  specified,  so  much  land,  in  al- 
ternate sections  or  parts  of  sections,  as  shall 
be  equal  to  such  lands  as  the  United  States 
have  sold,  or  otherwise  appropriated,  or  to 
which  the  rights  of  pre-emption  have  attached, 
as  aforesaid.'*  Such  indemnity  lands  so  lo- 
cated were  to  be  in  no  case,  farther  than  fif- 
teen miles  from  the  lines  of  said  roads  or 
branches." 

The  fourth  section  of  the  act  provided  for 
a  disposition  by  the  territory  or  future  State 
of  the  lands  granted,  and  contemplated  that 
the  road  itself  was  to  be  built  in  divisions  of 
a  continuous  length  of  twenty  miles  each,  the 
territory  or  future  State  being  entitled  to  sell 
a  quantity  of  land  not  exceeding  120  sections 
for  each  division  of  twenty  miles. 

Upon  consideration  of  this  act,  I  am  of 
opinion  that  no  grant  was  intended  which 
should  be  considered  one  of  quantity  as  dis- 
tinguished from  a  grant  of  lands  in  place. 
The  location  of  the  lands  granted,  and  of  the 
indemnity  lands,  is  definitely  stated.  Both 
the  granted  lands  and  the  indemnity  lands  to- 
gether, are  in  point  of  quantity  not  to  exceed 
120  sections  for  every  twenty  miles  of  road. 
The  quantity  might  obviously  be  less  than  120 
sections ;  as  under  the  grant  (which  is  limited 
to  the  odd  numbered  sections  lying  within  the 
width  of  six  sections  on  each  side  of  the  road, 
and  does  not  call  for  an  amount  of  land  equal 


to  the  one-half  of  six  sections  in  width  on 
each  side  of  the  road)  a  claim  to  six  sections 
for  every  linear  mile  of  the  road  and  its  bran- 
ches, including  all  sinuosities  and  deflections 
fh>m  a  straight  line,  would  not  be  tenable ;  and 
this  according  to  what  is  deemed  by  me  to  be 
well  settled  law.    (5  Op.,  518.) 

If  this  was  not  a  grant  of  quantity,  but  a 
grant  of  lands  in  place,  did  it  become  a  grant 
of  quantity  by  the  operation  of  the  statute  of 
1865? 

The  word  "  quantity  "  is  undoubtedly  used 
as  a  convenient  mode  of  designating  the  pos- 
sible amount  of  lands  granted,  and  the  first 
section  of  the  act  of  1865  increased  the  quan- 
tity of  lands  granted  to  the  State  of  Minne- 
sota by  the  act  of  1857,  "  to  ten  sections  per 
mile  for  each  of  said  railroads  and  branches, 
subject  to  any  and  all  limitations  contained 
in  said  act  and  subsequent  acts,  and  as  here- 
inafter provided."  The  effect  of  this  is  to 
amend  the  act  of  1857,  by  substituting  for  the 
word  "six"  the  word  **ten,"  and,  if  the  rest 
of  the  act  be  taken  into  consideration,  it  will 
be  satisfactorily  seen  that  this  is  the  full 
scope  of  the  first  section.  An  attempt  is  made 
to  give  to  the  word  **  limitations  "  in  the  clause 
above  quoted  the  narrow  and  peculiar  sense 
which  it  bears  in  the  real  estate  law ;  but  this 
seems  to  me  to  be  unwarranted.  The  mean- 
ing to  be  attributed  to  this  clause  is  not  dif- 
ferent from  that  which  it  would  have  if  it  read 
*'  subject  to  all  the  terms  and  conditions  in  the 
act  of  March  8,  1857." 

The  second  section  of  the  act  of  1865,  provides 
that  the  location  of  the  land  ''  shall  in  no  case 
be  further  than  twenty  miles  from  tjhe  lines  of 
said  roads  and  branches,  to  i^id  in  the  con- 
struction of  each  of  which  said  grant  is  made." 
The  granted  limits  having  been  extended  from 
six  to  ten,  the  indemnity  limits  are  thus  ex- 
tended from  fifteen  to  twenty. 

The  fourth  section  of  the  same  act  renews 
the  provision  in  the  original  act,  that  the  lands 
which  '*  shall  remain  to  the  United  States, 
within  ten  miles  on  each  side  of  said  roads 
and  branches,  shall  not  be  sold  for  less  than 
double  the  minimum  price  of  public  lands 
when  sold,"  contemplating  that  the  United 
States  is  under  this  act,  as  under  the  act  of 
1857,  to  own  the  even  sections. 

The  sixth  section  provides  for  the  construc- 
tion of  the  road  in  divisions  of  ten  miles  in 
length  each,  and  the  lands  granted  and  selec- 
ted, not  exceeding  ten  sections  per  mile,  are 
to  be  selected  opposite  to  and  within  a  limit 
of  twenty  miles  of  the  line  of  the  completed 
division,  extending  along  the  whole  length 
thereof.  The  use  of  the  phrase  **  not  exc^- 
ing  ten  sections  per  mile"   indicates    that, 
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owing  to  the  sinaoslties  of  the  road,  less  than 
ten  sections  per  mile  may  actually  become  due 
to  the  State  for  tlie  construction  of  a  mile  of 
road.  By  this  section  it  is  also  contemplated 
that  it  may  be  that  the  indemnity  lands  with- 
in particular  divisions  of  ten  miles,  may  not 
be  sufficient  to  compensate  the  loss  in  the 
granted  lands  appertaining  to  such  divisions, 
and  provision  is  made  for  such  deficiency  by 
a  clause  which  may,  p  Thaps  better  be  con- 
sidered in  connection  with  the  second  branch 
of  your  inquiry. 

This  case  is  readily  distinguished  from  the 
case  of  the  United  States  v.  The  Burlington 
and  Missouri  River  Railroad  Company,  in 
Nebraska,  where  the  grant  was  held  to  be  one 
of  quantity  as  distinguished  from  a  grant  of 
lands  in  place.  From  the  language  used  in 
that  case,  the  grant  was  distinctly  a  grant 
to  the  amount  of  ten  alternate  sections ;  there 
were  no  lateral  limits  to  the  grant,  and  there 
was  no  indemnity  provision.  It  was  thus  well 
held  to  be  a  grant  of  an  amount  of  land  by 
way  of  compensation  for  the  public  service  of 
constructing  the  railroad. 

In  the  view  of  the  applicant  it  would  seem 
that  this  grant  is  at  first  a  grant  of  lands  in 
place,  and  that  afterwards  it  becomes  a  grant 
of  lands  by  the  quantity.  It  can  hardly  bear 
this  double  character.  Were  this  so,  the  in- 
demnity would  be  used,  not  to  compensate 
the  applicant  for  that  which  it  had  lost  alone, 
but,  further,  to  give  it  the  benefit  of  an  addi- 
tional grant. 

In  direct  answer  to  your  first  inquiry,  I  am 
then  of  opinion  that  the  grant  is  to  be  treated 
as  a  grant  of  lands  in  place,  as  distinguished 
from  a  grant  of  an  amount  or  quantity  of  land. 

2.  The  second  inquiry  proposed,  in  view  of 
the  remarks  that  have  been  made  in  opinions 
of  the  learned  judges  of  the  supreme  court, 
undoubtedly  presents  a  question  of  consider- 
able diflaculty. 

It  is  understood  that  up  to  the  tim^  of  the 
decision  of  the  case  of  the  Leavenworth,  Law- 
rence and  Galveston  Railroad  Co.  v.  The 
United  States  (2  Otto,  783),  the  rule  of  the 
Department  had  been  to  indemnify  the  rail- 
road, not  only  for  lands  which  had  been  sold 
or  pre-empted  after  the  date  of  the  passage  of 
the  granting  act,  but  previous  thereto,  and 
that  in  consequence  of  the  remarks  made  in 
that  case,  the  rule  has  been  changed. 

The  case  referred  to  involved  the  title  to 
the  Osage  Indian  lands,  in  the  State  of  Kansas ; 
the  question  being  whether  said  lauds  were 
reserved  to  the  United  States  under  the  pro- 
visions of  the  Indian  treaty,  and  also  under 
the  last  proviso  of  the  first  section  of  the  act 
of  Maifch  3, 1863,  or  were  granted  to  the  State 


of  Kansas,  under  the  act  of  1863,  to  aid  in  the 
construction  of  railroads.  It  was  held  that 
those  lands  never  passed  by  the  grant  to  the 
State  of  Kansas  or  the  railroad  companies, 
that  they  were  reserved  and  excepted  out  of 
it,  and,  therefore,  that  the  patents  \7hich  had 
issued  therefor  had  improvidently  issued. 
To  that  extent  the  decision  is  undoubtedly 
authority,  and  it  must  be  held,  therefore,  that 
all  lands  reserved  to  the  United  States  by  an 
act  of  Congress,  or  in  any  other  manner  by 
competent  authority,  for  the  purpose  of  aid- 
ing in  any  object  of  internal  improvement,  or 
for  any  other  purpose  whatever,  under  the  last 
proviso  of  the  first  section  of  the  act  of  March 
3,  1857,  do  not  pass  to  the  railroad  companies, 
nor  are  said  companie.4  entitled  to  indemnity 
therefor.  In  commenting,  arguendo,  upon  the 
indemnity  clause,  Mr.  Justice  Davis  remarks : 
"  The  words  employed  show  clearly  that  its 
only  purpose  is  to  give  sections  beyond  that 
limit'*  (the  original  ten  mile  limit),  *'  for  those 
lost  within  it  by  the  action  of  the  government, 
between  the  date  of  the  grant  and  the  location 
of  the  road."  But  it  is  to  be  observed  that  he 
does  not  rest  his  decision  upon  this  point,  but 
upon  the  fact  heretofore  adverted  to,  that  the 
lands  in  question  (whose  ownership  he  was 
then  discussing),  were  excepted  from  the  grant 
made.  His  remark,  therefore,  is  a  dictum  en- 
titled only  to  the  weight  which  is  given  to  the 
dicta  of  eminent  Judges. 

In  the  case  of  the  United  States  v.  The 
Burlington  and  Missouri  River  Railroad  (8 
Otto,  334),  the  main  question  under  discussion 
was  whether  the  grant  was  or  was  itbt  a  grant 
of  a  specific  amount  or  quantity  of  land.  It 
was  held  to  be  one  of  quantity,  and  the  selec- 
tion of  the  land  was  subject,  in  the  opinion  of 
Mr.  Justice  Field,  to  certain  limitations,  the 
fourth  of  which  was  that,  it  must  not  have 
been  sold,  reserved,  or  otherwise  disposed  of 
by  the  United  States,  and  a  pre-emption  or 
homestead  claim  must  not  have  attached  to  it 
at  the  time  the  line  of  the  road  was  definitely 
located.  In  this  case,  however,  there  was  no 
question  of  indemnity.  Upon  this  part  of  the 
case,  the  grant  being  held  to  be  one  of  quantity, 
the  only  inquiry  was  where  the  lands  were  to 
be  selected,  which  were  to  make  up  the  quan- 
tity to  which  the  road  was  entitled.  The 
mere  fact  that  in  considering  this  question, 
Mr.  Justice  Field,  speaking  of  many  other 
grants,  incidentally  remarks  that  they  are  in- 
tended to  provide  •*  for  the  selection  of  land 
elsewhere,  to  make  up  any  deficiency  arising 
from  the  disposition  of  a  portion  of  it  within 
such  limit,  between  the  date  of  the  act  and  the 
location  of  the  road,*'  cannot  be  considered  as 
a  distinct  expression  of  opinion  by  that  learned 


Digitized  by 


Google 


084 


WASHINGTOK  LAW  REPORTER. 


Vol.  Vm 


judge,  that  in  a  case  like  this,  only  deficiencies 
were  to  be  compensated  when  land  had  been 
disposed  of  by  sale  or  pre-emption,  after  the 
date  of  the  act. 

On  the  other  hand,  Mr.  Justice  Harlan,  in 
an  opinion  (concurred  in  by  the  circuit  and 
district  judges)  in  the  case  of  the  Madison  and 
Portage  Railroad  Company  v.  The  Treasurer 
of  the  State  of  Wisconsin,  etc.,  (Circuit  Court 
of  the  United  States  for  the  Western  District 
of  Wisconsin)  in  commenting  upon  the  mode 
in  which  deficiencies  of  lands  in  plcice  were  to 
be  made  up  from  indemnity  limits,  says : 

•*  In  supplying  deficiencies,  it  must  be  by 
sections,  whether  full  or  fractional,  and  by 
legal  subdivisions.  Deficiencies  in  0  place- 
limits  caused  by  sales  or  pre-emption  previous 
to  the  location  of  routes,  whether  before  or 
after  the  passage  of  the  acts,  may  be  supplied 
from  the  indemnity  limits." 

In  view  of  these  conflicting  expressions,  it 
would  seem  to  me  that  the  safer  course  for  the 
Department  would  be  to  return  to  its  original 
construction  ;  and,  while  it  holds  that  all  lands 
reserved  to  the  United  States  by  any  act  of 
Congress,  or  in  other  manner  by  competent 
authority,  do  not  pass  to  the  railroad  com- 
pany, and  that  there  can  be  no  indemnity 
therefor,  also  to  hold  that,  when  lands  have 
been  sold  or  pre-empted  along  the  line  of  the 
road  within  its  granted  limits,  there  should  be 
indemnity  for  the  lands  thus  lost,  even  if  such 
sale  or  pre-emption  took  place  previous  to  the 
date  of  the  grant.  This  construction  is  in  no 
wise  in  conflict  with  the  decision  made  in  the 
case  of  the  Leavenworth,  Lawrence  and  Gal- 
veston Railroad.  It  gives  the  company  no 
title  to  indemnity  for  lands  reserved  from  and 
excepted  out  of  the  grant,  but  does  entitle  it 
to  indemnity  when  within  the  granted  limits 
there  are  found  lands  which  have  been  sold  by 
the  United  States,  or  pre-empted,  whether 
such  sale  or  pre-emption  took  place  prior  or 
subsequently  to  the  passage  of  the  act  of  1857, 
and  prior  or  subsequently  to  the  definite  lo- 
cation of  the  road.  But  this  indemnity  can 
be  carried  no  further  than  to  compensate  the 
railroad  for  the  lands  which  it  has  thus  lost. 
It  cannot  be  extended  so  far  as  to  indemnify 
the  road  for  lands  which  were  never  included 
within  its  grant.  Where,  therefore,  (Act  of 
March  8,  1865,  sec.  6),  a  division  of  ten  con- 
secutive miles  of  road  has  been  completed, 
the  railroad  is  entitled  to  lands,  not  exceed- 
ing ten  sections  a  mile,  situated  opposite  to 
and  within  the  limits  of  twenty  miles  of  the 
line  of  said  road,  and  within  the  lateral  limits 
of  the  division.  If  such  lands  are  not  found 
within  the  granted  limits  of  ten  miles  on  each 
side  of  the  road,  then  they  may  be  obtained 


by  the  road  within  the  corresponding  indem- 
nity limits.  Until  the  road  is  finally  com- 
pleted, this  is  to  be  the  arrangement  as  divis- 
ion after  division  is  finished.  As  it  may  hap- 
pen, however,  that  on  certain  divisions  there 
may  be  neither  within  the  granted  limits,  nor 
within  the  indemnity  limits  suflQcient  public 
lands  to  satisfy  the  grant  for  such  divisions, 
while  on  other  divisions  there  may  have  been, 
no  deficiency,  or  there  may  have  been  more 
than  enough  within  the  indemnity  limits  to 
satisfy  the  deficiency,  provision  is  made  by 
which,  at  the  completion  of  the  railroad  the 
Secretary  of  the  Interior  **  shall  issue  to  the 
said  State,  patents  to  all  the  remaining  lands 
granted  for  and  on  account  of  said  completed 
road  and  branches  in  this  act,  situate  within 
the  said  limits  of  twenty  miles  from  the  line 
thereof  throughout  the  entire  length  of  sdd 
road  and  branches."  This  language  must  be 
construed  as  intending  that  when  the  road  is 
fully  completed  as  required  by  law  the  com- 
pany so  completing  is  entitled  to  lands  in  any 
or  all  divisions  of  its  entire  length  to  make  up 
the  losses  sustained  in  any  one  di\ision.  Bat 
the  scheme  of  the  act  distinctly  shows  that 
these  selections  are  confined  to  such  alternate 
odd  numbered  sections,  as  remain  undisposed 
of  in  the  respective  divisions.  It  was  only 
these  sections  which  were  included  within 
either  the  granted  or  the  indemnity  limits. 
And  the  indemnity  is  not  made  in  order  that 
the  road  shall  have  necessarily  a  hundred  sec- 
tions of  land  for  each  ten  miles  in  length  of 
its  road,  but  only  so  far  as  it  is  required  to 
make  the  grant  good.  If  there  were,  there- 
fore, reservations  within  the  granted  limits  to 
the  United  States,  or  if  the  road  was  not  en- 
titled to  one  hundred  sections  of  land  for  any 
ten  miles  constructed  by  it  in  consequence  of 
the  curvature  or  sinuosities  of  the  road  in 
that  division,  there  can  be  no  indemnity  for 
a  deficiency  thus  arising.  The  indemnity  is 
limited  strictly  by  the  sections  lost  in  place, 
which  were  granted  by  the  United  States,  but 
were  previously  or  subsequently  sold  or  pre- 
empted. 

In  direct  answer  to  your  second  inquiry,  I 
am,  therefore,  of  opinion  that  the  road  is  en- 
titled to  indemnity  provided  the  lands  can  be 
found  within  the  proper  limits,  for  the  lands 
which  it  may  have  lost  by  reason  of  the  fact 
that  lands  within  the  granted  limits  were  sold 
or  pre-empted  previously  or  subsequently  to 
the  date  of  the  grant. 

In  view  of  the  interest  manifested  in  the 
questions  submitted  by  you,  on  account  of 
their  relation  to  other  railroads  as  well  as  the 
one  immediately  concerned,  I  have  felt  it  my 
duty  fully  to  hear  arguments  of  all  other  par- 
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ties  who  have  deemed  that  rights  might  be  af- 
fected by  any  opinion  which  should  be  given 
in  the  present  case. 

Very  respectfully,  your  ob*t  servant, 
Chas.  Devens, 

AUomey-Oeneral. 


§)x6i  (JourtB 


GENEBAI^  TEBM. 

^  .  Oct.  18,  IMO. 

Eoffene  Oarasl  aad  Nath'l  Oanisl.  executors  of  Natli*! 
OaruBi,  v.  John  E.  Carter.    Jadinnent  affirmed. 

In  the  matter  of  the  estate  of  Robert  Harrison,  the  de- 
tree  of  the  Special  Term  was  reversed,  and  the  petition  of 
the  olaimanu  was  ordered  dismissed. 

Francl8  D.  Chapline  v.  Geo.  Taylor.    Judgment  affirmed. 

John  T.  Lighter  y.  John  N.  Habbard  et  al.    Judgment  re- 
Tersed. 
»     In  re  petition  of  Wm.  O.  Dodge,  for  improvements  m  fire- 
arms.   Petition  dismissed. 

In  re  petition  of  Thomas  L.  Olingman,  for  electric  light. 
PeUtion  dismissed. 

Oct.  19. 1B80. 

The  following  rule  was  passed : 

Ordered  tluit  either  of  the  justices  assigned  to  hold  Di- 
visions One  and  two  of  the  Special  Terms  at  law  shall  have 
power,  in  the  absence  of  the  other  justice  so  assigned,  to 
call  over  the  full  calendar  of  causes  m  both  divisions ;  may 
enter  up  judgments  by  default,  non'sult  and  confession; 
may  dispose  of  motions,  and  make  such  other  orders  as' are 
usual  aud  proper  to  be  made  on  the  call  of  the  calendar. 

On  motion  Sir.  Sands,  George  W.  Howard,  of  Maryland, 
was  admitted  to  the  bar. 

Maria  Rerry  v.  Mtiry  A.  Berry  et  al.  Order  on  receiver 
to  pay  to  Mary  A.  Berry  $660,  and  $100  per  month  from  the 
rents  collected. 

William  U.  Burr  v.  John  G.  Myers.  Mandate  of  Supreme 
Gourt  United  Slates  affirming  decree  below  $led. 

John  T.  Bloxam  et  al.  ▼.  Thomas  Page.  .Tudgment  af- 
firmed. 

John  Van  Riswiclc  v.  Wro.  E  Spalding  et  ai.  Judgment 
reversed. 

Charles  Schlesslnger  et  al.  v.  Charles  A.  Best.  Appeal 
dismissed. 

Oct.  20, 1880. 

Harriet  Cahill  v.  Calvin  Witmer  et  al.  Judgment  af- 
firmed. 

Francis  J.  Adt  v.  F.  T.  Browning,  garnishee.  Judgment 
affirmed. 


IN  EaVITT—N^w  Suite. 

Oct.  14.  1880. 

7470.  Andrew  Bischoff  v.  John  Schegel  et  al.    To  substi- 
tute trustee.    Com.  sol.,  B  Fendall. 

Oct.  18. 1880. 

7471.  Louisa  £.  Estren  v.  D.  L.  Morrison  et  al.    To  bub- 
■titute  trustee.    Com.  sol.,  Robert  McMeen. 

7472.  Mary  J.  Wiard  v.  Norman  Wiard.    Divorce.    Oofn. 
soi.,  S.  S.  Henkle. 

Oct.  19, 1880. 

7473.  Ida  E.  Evans  v    Richard  Evans.    Divorce.    Com 
eol.,  John  E.  Norris. 

7474.  Wm    C.  McCaulev  v.  Richard  A.  Adams.    Injunc- 
tion and  Interpleader.    Com.  sol..  I.  G.  Kimball. 

7476.  Robert  A.  La  Bille  v.  Martin  Cronin  etaL    Com. 
■ol.,  C.  F.  Rowe. 


€IRCI7IT  €017ItT.— N« 


nt  I«aw. 


Oct.  li.  1880. 
S2S44.  .Tohn  W.  Starr  v.  FranlcLee.     Appeal.    Deftsatty, 
C.  A  Elliot 


3»4A.  Joseph  Shiltlngton  v.  A.  O.  Stevens  k  Co,     Appeal. 

efts  atiy,  W.  S.  Pray. 

2V840.  Wm.  U.  Estep  et  al.  v.  Thos.  D.  Lewis.    Damages. 


Defts  atijj  W.  S.  Pray. 
U.  Estep 
PIffs  attys,  H.  O.  k  R.  Claughton, 


Oct.  18. 1880. 

S3S47.  BenJ.  Cay  wood  v.  Julia  Leisman.  Acc't,  $164.89. 
PlfTs  attys,  same. 

22348.  Gray  k  Page  v.  A.  J.  Falls.  Appeal.  Defts  atty. 
Wm.P.Bell. 

22349.  Eliza  S.  Morrow  v.  Kate  Kettering.  Plea  of  title. 
PlfTs  atty,  R.  T.  Morsell. 

22360.  Evans  k  McLeod  v.  Thomas  Pate.  Appeal.  DefU 
atty.  W.  T.  BailCy. 

S8861.  Champllne  k  Hilton  v.  Henry  Golman.  Certiorari. 
Delta  atty.  J.  R.  McConnel. 


2SS68.  Benevolent  Grand  Evening  Star  No.  1  v.  Reuben 
Felix.    Replevin.    Plfls  attys,  Carrington  k  Carrington. 

S286S.'  Belva  A.  Lockwood  v.  Fannie  EL  GoAion.  Appeal. 
Defts  atty.  L.  C.  Williamson. 

28364.  Wash'n  Nailor  v.  John  H.  Clark.  Appeal.  Plffs 
attys,  MUler  k  Riley. 

Oct.  19, 1880. 

22866.  Wm,  H.  Dalton  v.  Mary  J.  Welch.  Appeal.  Defta 
atty,  F.  W.  Jones. 

22366.  Thos.  H.  BrenU  v.  S.  Katsenstlen.  Appeal.  Defta 
atty,  J.  A.  Clarke. 

22867.  P.  M  McGill  V.  William  Dixon.  Appeal.  Defta 
atty,  J.  B.  Lamer. 

22368.  Barber,  Henderson  k  Co.  v.  Chas.  Ford.  Appeal 
Plffs  atty,  A.  B.  Duvall. 

82369.  Lewis  k  McKinley  v.  Patrick  H.  Shngrue.    Appeal. 

22800.  Flora  A.  Sawyer  v.  S  P.  Brown  k  Son.  Notes, 
$1 ,600.    Plffs  atty.  W.  B .  Webb. 

PBOBATE  COVBT. 

Oct.  22. 1880. 

Estate  of  Peter  O'Donoghue ;  Dennis  T.  Keady  was  ap- 
pointed administrator  de  bonis  non  ;  bond,  $600. 

Hester  O.  Wvman  was  appointed  guardian  to  William  H. 
Wvman;  bond,  $500. 

Estate  of  L  w.  Gulnand ;  J.  S.  Edwards  was  appointed 
administrator :  bond,  $16,000. 

The  will  of  Nancy  Boland  was  filed  for  probate. 

The  will  of  Wm.  Tolman  was  filed  for  probate. 

Estate  of  Fn^d'k  L.  Christmas ;  Henry  K.  Willard  was 
appointed  administrator;  bond,  $1,000. 

Estate  of  John  E.  Hughes ;  R.  E.  Tenney  was  appointed 
administrator ;  bond,  $2,000. 


Legal  Notices* 


R' 


ECETVER'S  NOTICE. 


The  undersigned  herebv  gives  notice  that  he  has  been  ap- 
pointed Receiver  of  the  National  Capital  Insurance  Com- 
pany, a  corporation  in  the  District  of  Coliimbla,  by  the  Su- 
Rreme  Court  of  the  District  of  Columbia,  in  Equity  Cause 
o.  7877,  wherein  Margaret  Dlmond  is  plaintiff,  and  said 
Company  is  defendant ;  that  he  has  qualified  as,  and  en- 
tered upon  the  duties  of,  such  receiver;  that  the  officers, 
agenta  and  employees  of  said  company  are  enjoined  and  re- 
strained from  receiving  or  paying  out  any  moneys  due  to  or 
by  said  company.  All  persons  indebted  to  said  company  are 
notified  to  make  payment  to  me  forthwith.  And  all  persons 
having  claims  against  said  company  are  notified  to  pre- 
sent the  same  with  the  proofs  thereof  to  me  on  or  before 
the  16th  of  November  next. 

W.  K.  DU  HA  MEL. 
Receiver  Nat.  Cap'l  Ins.  Co. 
40-3  460  La  Ave,  n.  w  ,  Wash.,  D.  C. 


U 


NITED  STATES  MARSHAL'S  SALE. 


By  virtue  of  a  writ  of  venditioni  exponas,  issued  out  of 
the  Clerk's  Office  of  the  Supreme  Court  of  the  District  of 
Columbia,  and  to  me  directed,  I  will  sell  at  public  sale,  for 
cash,  at  the  Court-house  door  of  said  District,  on  MON- 
DAY, the  8th  day  of  November,  1890.  at  IS  o'clock  m.,  all 
the  right,  title,  claim  and  interest  of  the  defendant,  John 
G.  Stafford.  In  and  to  the  following  described  property,  to 
wit:  Lota  72,  73  and  74  in  Square  602,  and  west  half  of  Lot ' 
22  In  Square  496.  in  the  city  of  Wa«hington,  said  District, 
together  with  all  and  singular  the  improvements  thereon, 
levied  upon  as  the  property  of  John  O.  Stafford,  to  satisfy 
execution  No.  16.673  at  law.  in  favor  of  Gilbert  Tander* 
werkeii.  use  of  A  B.  Grunwell. 

FRED'K  DOUGLASS, 
U.  S.  Marshal. 

Septamber  16, 1880.  42-4 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Business.    October  16,  1880. 

In  the  case  of  Albinti  Seibert,  executrix  of  Andrew 
Kramer,  deceased,  the  executrix  aforvsaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  12th 
day  of  November,  A.  D.  1880,  at  H  o'clock  a.  m.  for  ma- 
king payment  and  distribution  linder  the  Court's  di- 
rection and  control;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  or  a  residue,  are 
hereby  notified  to  attend  In  person  or  by  agent  or  attorney 
duly  authorised,  with  their  claims  against  the  estate  prop> 
erly  vouched;  otherwise  tUe  executrix  will  take  the  benefit 
of  the  law  against  them :  Pro  Tided  a  copy  of  this  or- 
der be  published  once  a  week,  for  three  weeks.  In  the  Wash- 
ington Law  Reporter,  previous  to  the  said  day. 
42-8  Test:     A   WEBSTER, RegUter of  Wilta. 

Edwabds  k  Babnabd,  SoUoltor*. 


/ 
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FTHE  SUPREME  OOUBT  OF  THE  DISTRICT  OF 
OolombU,  the  ISth  day  of  Ootobor,  1880. 

ULTMif  £.  FitHBB  ) 

y.  >    No.  7,461.    Equity. 

Obobob  L.  McDonouoh  bt  al.  ) 

On  motion  of  the  plain tiir,by  Mr.  Bartram  Zevelr,  his  eol- 
loltor,  it  U  ordered  tnat  the  defendant.  Oeo.  L.  Mouonoiifch, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  mle  day  occnrrlng  forty  days  after  this  day ;  other- 
wise the  caose  will  be  proceeded  with  as  in  case  of  default. 

By  the  Court:  W.  S.  OOX«  Justice. 

A  true  copy.  4S-t*  Test :  R.  J.  Msioa,  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  »d  day  of  September,  1880. 

Maboabbt  Cobh sua  O.  Laxsbnbt     a 

y.  I  No.  §784.    Equity. 

Pabkbb  H.  Swbbt,  8r.,  bt  al.        ) 

On  motion  of  the  plaintiff,  by  Mr.  Nathaniel  Carnsl.  her 
solicitor.  It  Is  ordered  that  the  defendanu,  Anna  A.  Tan- 
ner, Fannie  M.  Fisher  and  Lillie  M.  Tanner,  cause  their  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
day  occuniuK  forty  days  after  this  day :  otherwise  the 
cause  win  be  proceeded  with  as  in  case  of  default. 

By  the  Court :  W.  8.  COX,  Justice,  ke. 

A  true  copy.        Test :  48-8        R.  J.  Mbios,  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  90th  day  of  October,  1880. 
Sabab  F.  Hamtton.      ) 

y.  {    No.  7488.    Eq.  Docket  SO. 

WiLUAM  W.  Hampton.  ) 

On  motion  of  the  plaintiff,  by  Mr.  S  R.  Bond,  her  solicitor, 
It  la  ordered  that  the  defendant,  Wm  W.  Hampton,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  oceurriuff  forty  days  after  tbls  day :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  court.  W.  S.  COX,  Justice. 

A  true  copy.       Teet:        43-8  R  J.  M bios.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  18th  day  of  October.  1800. 

CHAULBS  MlLLBB  ) 

y.  {    No.  7488.     Equity  Doc.  So 

Ahjta  Millbb.  3 

On  motion  of  the  plaintiff,  by  BeWa  A.  Lockwood,  his 
solicitor.  It  Is  ordered  that  the  defendant,  Anna  Miller, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurrinff  forty  days  afrer  this  day  :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  Court.  WALTER  S.  COX,  Justice 

True  copy.  Test :  R.  J.  Mbios,  Clerk.        48-8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 

EOWABD  D.  Wriout         ) 

y,  \    No.  7104.    Equity. 

Ohablbs  H.  Pabkbb  bt  al  ) 

Edward  H.  Thomas,  the  trustee  In  tlils  cause,  haylnc  re- 
ported that  he  has  sold  parts  of  lou  numbered  ten  (10)  and 
twelye  (IS)  and  all  of  lot  numbered  eleven  (11)  in  the  re- 
corded snbdiylslon  of  original  lots  four  (4)  and  fire  (6)  in 
square  west  of  tquare  numbered  six  hundred  and  fori>-flve 
(648),  WashluKtoq,  D.  C,  and  more  particularly  described 
in  said  report  filed  this  day,  subject  to  taxes  and  assess- 
ments amounting  to  about  one  hundred  and  forty -eight 
18-100  (14tt  19-100)  dollars  to  Edward  D.  Wright,  the  above 
complainant,  for  two  hundred  and  fifty  (890)  dollars,  as  set 
forth  In  said  report ■  It  is,  by  the  court,  this  19th  day  of 
October,  1880,  ordered  and  decreed  that  said  salf  as  reported 
will  stand  ratified  and  confirmed  on  the  19th  day  of  Novem- 
ber next,  unless  cause  to  the  contrary  be  shown  on  or  be- 
fore that  day ;  Provided,  a  copy  of  this  decree  be  published 
In  the  Washington  Law  Reporter,  at  least  once  a  week  for 
three  successive  weeks  before  said  date. 

W.  S  COX,  Justice. 

True  oopy.   Test :        43-8         R.  J.  Mbiob,  Clerk,  kt. 


•pANKRUPTCY  NOTICE. 

In  re  RICHARD  F.  HARVEY. 

Notice  is  hereby  given  that  there  will  be  a  meeting  of  the 
creditors  of  said  bankrupt,  to  be  held  at  Washington,  l>.  C. 
on  the  16th  day  of  November,  A.  D.  1880,  aril  o'clock  a.  m., 
at  the  office  of  J.  Sayles  Brown,  the  Register  in  Bankruptcy, 
for  this  District,  for  the  purposes  named  in  Section  27  of  the 
Bankrupt  Aoi  approyed  March  8, 1887. 
4M  JOHN  O.  POOR,  Assignee. 


Legal  Koticee* 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  fbr  Orphans*  Court 
Business.    October  SS,  1880. 

In  the  matter  of  the  Will  of  William  C.  Tolman. 

Application  for  probate  of  the  Will  and  for  Letters  Tes- 
tamentary on  the  estate  of  William  C.  Tolman«  of  the 
District  of  Columbia,  has  this  day  been  made  by  Sarah  Jane 
Tolman,  of  Washington  city. 

All  persons  Interested  are  hereby  notified  to  appear  In 
this  court  on  Friday,  the  S6th  dav  of  November  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  the  Will  should  not  be 
proved  and  admitted  to  probate  andf  Letters  Teetamentary 
on  the  estate  of  the  said  deceased  should  not  Issue  as  prayed. 
Provided,  a  oopy  of  this  order  be  published  once  a  week, 
for  three  weeks,  in  the  Washington  Law  Reporter,  previous 
to  the  said  day. 

By  the  court  :  WALTER  S.  COX,  Justice. 

48-8        Test:  A.  WEBSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Business.    October  38, 1 880. 
In  the  matter  of  the  Will  of  Nancy  Boland. 


Application  for  probate  of  the  Will  of  Nancy  Boland,  of 
the  District  of  Columbia,  has  this  day  been  made  by  Patrick 
Boland,  of  Washington  city. 


All  persons  interested  arehereby  notified  to  appear  In  this 
court  on  Friday,  the  28th  day  of  November  next,  at  11  o*clock 
a  m.,  to  show  caose  why  the  Will  should  not  be  proyedand 
admitted  to  probate  as  prayed.  Provided,  a  oopy  of  this 
order  be  published  once  a  week  for  three  weeks.  In  the 
Washington  Law  Reporter,  previous  to  the  said  day 


Test: 


49-8 


ALTER  S.  COX,  Justice. 
A    WEBSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT   OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Tvrm  for  Orphans*  Court 
Business.    October  19.  1880. 
lu  the  matter  of    the  Will   and  Codicil  of  James  A. 
Kennedy,  deceased. 

Application  for  probate  of  the  Will  and  Codldl  and  for 
Letters  Testamentary  on  the  estate  of  said  James  A.  Ken- 
nedy, late  of  the  District  of  Columbia,  has  this  day  been 
made  by  Oeorge  A  Kennedy,  the  executor  named  In  said 
wUl. 

All  persons  Interested  are  hereby  notified  to  appear  In  this 
court  on  Friday,  theiiSth  day  of  Noy*rnext,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  Will  and  Codicil  should  not 
be  proved  and  Letters  Testamentary  on  the  estate  of  the 
saia  deceased  should  not  issue  as  prayed.  Provided,  a  copy 
of  this  order  be  published  once  a  week,  for  three  weeks,  la 
the  Washington  Law  Reporter,  previous  to  the  said  day. 
WALTER  S.  COX,  Justice. 
Test:         [48-8]  A.  WEBSTER.  Register  of  Wills. 

•pAUKRUPTCY  NOTICE. 

To  all  the  creditors  of  CHARLES  H.  HOLDEN,  who  may 
have  proved  their  claims : 

You  are  hereby  notified  to  appear  before  the  Supreme 
Coari  of  the  District  of  Columbia,  sitting  in  Bankruptcy  on 
the  6th  day  of  Nov*r,J880,  at  11  o'clock  a.  m.,  at  theofllce  of 
J.  Sayles  Brown,  Register,  at  the  City  Hall,  Washington 
city,  to  shnw  cause  why  a  discharge  from  all  his  debts 
should  not  be  granted  to  said  bankrupt.  You  are  also  noti- 
fied that  the  second  and  third  meetings  of  satd  bankrupt's 
creditors  will  be  held  before  the  Register  at  the  same  place 
on  the  4th  day  of  November.  1880 

By  order  of  the  Court  FRED'K  DOUGLASS, 

U.  S.  Marshal  of  D.  C,  as  Messenger. 

True  copy.    Test:  4S-S       R.  J.  Msioi.  Clerk.  Ac. 


B 


ANKRUPTCY  SALE. 


On  Monday,  November  10th.  A.  D.  1880,  at  S  o'clock  p.  m. 
at  the  ofllce  of  the  Register  in  Bankruptcy,  at  the  Cltv 
Hall,  Washington,  D.  C  .  I  will  sell,  at  public  auction,  the 
following  property  belonging  to  the  individual  esute  of 
Jerome  J.  Hinds,  of  the  firm  of  Hinds  and  Iddings,  bank- 
rupts, to  wit: 

Several  promissory  notes  and  choses  in  action  ; 

A  hnlf  interest  in  the  machinery  of  two  steamboats; 

Twelve  )4-acre  lots  at  Decatur.  Alabama  ; 

019  acres  of  land  in  Lawrence  county.  Alabama. 

The  above  real  estate  will  be  sold  subject  to  a  deed  of 
trust  dated  abont  July,  1872,  for  86.000,  with  interest  at  8 
per  cent.,  and  also  all  taxes  that  may  be  due  thereon. 

Terms  cash. 

M.  L.  HOWSER. 
4S-S 
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WASHINGTON 


NoYenber  8, 1880 


GEOKGE  B.  CORKHILL 
A.  H.  JACKSON 


I  Editors. 


Antiqnity  of  Interest  on  Money. 

Interest  is  the  payment  made  by  the  bor- 
rower of  a  *sum  of  money  to  the  lender  for  its 
use.  The  rate  of  interest  varies  in  different 
countries  and  fluctuates  according  to  various 
circumstances  ;  supply,  demand  and  profit 
being  generally  the  regulating  powers. 

It  is  not  our  object  to  give  a  legal  disquisi- 
tion on  the  subject  of  interest,  but  a  mere  his- 
torical account  thereof,  and  we  shall  confine 
ourselves  to  the  history  of  the  subject  rather 
than  the  subject  itself. 

Interest  is  first  mentioned  in  authentic  or 
Biblical  history,  receiving  the  Old  Testament 
as  the  foundation  thereof,  in  the  22d  chapter, 
25th  verse,  of  the  l>ook  of  Exodus  in  the  fol- 
lowing words :  "  If  thou  lend  money  to  any 
of  my  people  that  is  poor  by  thee,  thou  shalt 
not  be  to  him  as  an  usurer;  neither  shalt 
thou  lay  upon  him  usury."  In  the  25th  chap- 
ter of  Leviticus,  39th  verse,  the  following  oc- 
curs :  "And  if  thy  brother  that  dwelleth  by 
thee  be  waxen  poor,  and  be  sdld  unto  thee, 
thou  shalt  not  compel  him  to  serve  as  a  bond 
servant ;  but  as  an  hired  servant,  and  as  a 
sojourner,  he  shall  be  with  thee,  and  shall  serve 
thee  unto  the  year  of  Jubilee.  And  then  shall 
he  depart  from  thee,  both  he  and  his  children 
with  him,  and  shall  return  unto  his  own  fam- 
ily, and  unto  the  possession  of  his  fathers 
shall  he  return."  It  is  very  evident  that  a 
reasonable  interest  was  duly  contemplated, 
and  that  no  such  extravagance  as  compound 
interest  was  allowable,  as  the  year  of  Jubilee 
closed  the  account,  and  the  lender  could  own 
the  borrower  no  longer. 

In  II  Kings,  chapter  4,  sections  1  to  8,  we 
have  the  beautiful  story  of  the  widow  and  the 
prophet  Elisha  ;  where  the  former  said,  "  the 
creditor  is  come  to  take  unto  him  my  two  sons 
to  b  e  bondmen,"  and  that  she  had  nothing  in 
the  house  ••  save  a  pot  of  oil."  The  prophet 
then  told   her  to  borrow   vessels  of  all  the 


neighbors,  which  she  did;  and  he  quietly 
filled  them  out  of  the  original  pot,  and  said : 
**  Go,  sell  the  oil,  and  pay  thy  debt,  and  live 
thou  and  thy  children  of  the  rest."  It  was 
either  this  or  allow  the  "  creditor  "  to  take  her 
sons  **to  be  bondmen"  to  pay  the  interest 
on  the  original  debt ;  Elisha  recognised  the 
debt  and  devised  the  means  with  which  to 
cancel  the  same! 

So  it  is  perfectly  apparent  that  Elisha  not 
only  instructed  the  widow  how  to  speculate 
in  oil  and  make  her  dividend,  but  that  she 
should  pay  the  interest  upon  the  sum  bor 
rowed,  and  should  "  live,  she  and  her  children 
of  the  rest." 

Notwithstanding  this  recognition  by  Elisha 
of  interest  being  a  debt^  a  very  strong  preju* 
dice  existed  in  early  times  against  taking  in- 
terest for  loaned  money  or  property,  and, 
strange  to  say,  this  prejudice  grew  out  of  a 
misconstruction  of  the  very  Mosaic  law  first 
quoted.  During  the  reign  of  Edward  VI,  a 
prohibitory  act  was  passed,  because  ''the 
charging  of  interest  was  a  vice  most  odious 
and  detestable,  and  contrary  to  the  laws  of 
God." 

Under  the  ancient  common  law,  interest 
was  illegal  in  England  and  was  not  counte- 
nanced until  about  A.  D.  1554,  when  a  law 
was  enacted  fixing  the  rate  of  interest  on 
money  at  ten  per  centum.  Prior  to  this  date 
all  loans  at  the  rate  of  ten  per  cent,  were  usu- 
rious, and  the  preamble  of  this  very  law  treats 
the  charging  of  interest  on  money  as  being 
illegal  and  criminal. 

In  1624  the  rate  was  reduced  to  8  per  cent. ; 
and  by  the  act  of  12  Anne,  ch.  16,  to  five  per 
cent.  This  act  says :  *'  That  all  persons  who 
shall  receive,  by  means  of  any  corrupt  bar- 
gain, loan,  exchange,  chevizance,  or  interest, 
of  any  wares,  merchandise,  or  other  thing 
whatever,  or  by  any  deceitful  way  or  means, 
or  by  any  covin,  engine,  or  deceitful  convey- 
ance, for  the  forbearing  or  giving  day  of  pay- 
ment for  one  whole  year,  for  their  money  or 
other  thing,  above  the  sum  of  5^  for  100/.  for 
a  year,  shall  forfeit  for  every  such  offence, 
the  treble  value  of  the  moneys  or  things  so 
lent,  bargained,"  &c. 
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The  Legal  Forum  and  what  are  proper 
matters  of  consideration  and  the  duties  of  the 
advocate  therein,  are  thus  discoursed  on  by 
Cicero,  in  his  De  Orat.,  ii,  24,  100-101.  He 
says: 

"Bat  in  the  forum,  wills,  evidence,  con- 
tracts,  covenants,  stipulations,  relationship  by 
blood,  by  affinity,  decrees,  opinions  of  law- 
yers, and  even  the  lives  and  characters  of 
those  concerned  in  the  cause,  are  all  to  be  in- 
vestigated ;  and  by  negligence  in  these  par- 
ticulars we  see  many  causes  lost,  especially 
those  relative  to  private  concerns,  as  they  are 
often  of  greater  intricacy.  Thus,  some,  while 
they  may  seem  to  fly  about  the  whole  forum, 
and  to  go  from  one  cause  to  another,  speak 
upon  causes  which  they  have  not  mastered, 
whence  they  incur  much  censure,  censure  for 
negligence  if  they  voluntarily  undertake  the 
business,  or  for  perfidiousness  if  they  under- 
take it  under  any  engagement ;  but  such  cen- 
sure is  assuredly  of  worse  consequence  than 
they  imagine,  since  nobody  can  possibly  speak 
on  a  subject  which  he  does  not  understand 
otherwise  than  to  his  own  disgrace,  while  they 
despise  the  imputation  of  ignorance,  which  is 
in  reality  the  greater  fault,  they  incur  that  of 
stupidity  also,  which  'they  more  anxiously 
avoid." 


Legal  Personals. 

The  following  gentlemen  were  admitted 
counsellors  of  the  United  States  Supreme 
Court  during  the  past  week : 

Henry  B.  Underbill,  of  San  Francisco,  Cal. ; 
Edward  P.  Kirby,  of  Jacksonville,  Illinois ; 
Treadwell  Cleveland,  of  New  York  city ;  A. 
Ricketts,  of  Wilkesbarre,  Pa;  Newton  H. 
Chittenden,  of  Santa  Barbara,  Cal. 


Book  Notiees. 


We  are  in  receipt  of  the  second  volume  of  the 
Federal  Reporter.  It  consists  of  the  eleven 
weekly  numbers  of  that  publication  which 
have  been  issued  f^om  May  11,  to  July  20, 
1880.  It  contains  924  pages  of  text,  besides 
a  fiiU  table  of  the  cases  reported  and  of  the 
cases  cited  by  the  courts,  together  with  an  in- 
dex of  53  pages.  It  embraces  within  its 
covers,  in  a  compact  and  permanent  form,  200 
decisions  of  the  Federal  courts,  derived  from 
some  thirty  judicial  districts.  Forty  of  these 
decisions  relate  to  questions  of  Admiralty,  an 
equal  number  concern  the  investigation  of 
patent  causes,  while  some  twenty  more  are 
devoted  to  the  adjudication  of  cases  in  bank- 
ruptcy.   The  balance  of  the  decisions  are  of 


geileral  public  interest,  and  many  of  them 
have  been  the  subject  of  discussion  both  in 
legal  and  secular  publications.  Among  these 
are  to  be  noted  the  opinion  of  Judge  Baxter 
of  the  Sixth  Circuit,  in  Dinsmore  v.  L.  C.  & 
L.  Ry.  Co.,  on  page  465,  in  relation  to  Ex- 
press Companies ;  of  Judge  Wallace,  of  the 
Northern  District  of  New  York,  in  Campbell 
V.  Crampton,  on  page  417,  in  relation  to  the 
Contract  of  Marriage ;  of  Judge  McCrary  of 
the  Eighth  Circuit,  in  Missouri  Valley  Life 
Ins.  Co.  V.  Kittle,  on  page  113,  in  regard  to 
Usury ;  of  Judge  Sawyer  of  the  Ninth  Circuit, 
in  In  re  Wong  Yung  Quy,  page  624,  and  in 
In  re  Ah  Chong,  page  733,  in  relation  to  the 
rights  of  the  Chinese ;  and  of  Judge  Deady  of 
the  District  of  Oregon,  in  the  case  of  The 
United  States  v.  Williams,  page  61,  in  rela- 
tion to  a  remarkable  omission  in  the  Criminal 
Statutes  of  the  United  States.  Among  the 
decisions  on  the  subject  of  Fire  Insurance 
there  should  be  noted  a  series  of  interesting 
adjudications  from  the  Southern  District  of 
Ohio,  involving  questions  of  jurisdiction  over 
Foreign  Companies,  (Ruukle  v.  The  Lamar  Ins. 
Co.  9,)  and  of  liability  for  loss,  caused  in  part 
by  explosions.  Washburn  v.  Farmers'  Ins- 
Co.,  304;  Washburn  V.  Miami  Valley  Ins.  Co., 
633.  There  are  also  furnished  by  the  same 
district  a  series  of  novel  rulings,  growing  out 
of  the  indictment  and  prosecution  of  the  clerk 
of  the  federal  courts  of  that  district,  which 
would  seem  to  be  of  the  first  importance. 
United  States  v.  Ambrose,  522 ;  Same  v.  Same, 
556;  Same  v.  Same,  764.  There  are  also 
published  several  decisions  of  great  practical 
importance  upon  the  subject  of  the  Removal 
of  Causes,  and  two  of  the  same  (Whitehouse  v. 
Continental  Fire  Ins.  Co.,  498,  and  Murray  v. 
Holden,  740)  would  seem  to  indicate  a  cUf- 
ference  in  judicial  opinion  as  to  the  time  with- 
in which  a  petition  for  removal  should  be  filed. 
No  less  than  65  sections  of  the  Revised 
Statutes  have  been  cited  and  construed  by 
the  courts  in  the  compass  of  these  decisions, 
besides  many  State  laws  and  corporate  char- 
ters. The  cases  cited  and  frequently  analyzed 
by  the  courts  are  also  very  numerous,  and 
furnish  a  table  of  not  4ess  than  570  cases. 
Published  by  West  Publishing  Co.,  St.  Paul 
Minn. 


Part  6,  Vol.  35,  advance  sheets  of  Ohio 
State  Reports  has  been  received,  and  like  its 
predecessors  is  an  interesting  volume,  especi- 
ally so  as  it  contains  a  complete  index  of 
cases  reported  from  June  19,  1879,  up  to 
June  8,  1880.  Reported  by  E.  L.  DeWitt, 
State  Reporter.  Published  by  Robert  Clarke 
&  Co.,  Cinn.,  O. 
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Sapr«]ii«'Goart  Proeeedings. 

Opinions  in  the  following  cases  were  ren- 
dered Monday  Not.  8th,  1880. 

No.  46.  O.  W.  Potter,  executor  of  E.  B. 
Ward,  deceased,  plaintiff  in  error,  v.  Third 
National  Bank  of  Chicago ;  in  error  to  Circait 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois ;  judgment  affirmed  with 
costs  and  interest.  Opinion  by  Mr.  Justice 
Harlan. 

No.  32.  The  New  Orleans,  Mobile  and 
Texas  Railroad  Co.,  plaintiff  in  error,  v.  the 
State  of  Mississippi ;  in  ^rror  to  the  Supreme 
Court  of  the  State  of  Mississippi ;  judgment 
reversed,  with  costs  and  cause  remanded,  with 
directions  to  proceed  in  conformity  with  the 
opinion  of  this  court.  Opinion  by  Mr.  Jus- 
tice Harlan ;  dissenting,  Mr.  Justice  Miller, 
Mr.  Justice  Field  did  not  hear  the  argument, 
and  took  no  part  in  the  decision. 

No.  19.  Thomas  D.  Pearce,  appellant,  v. 
Lewis  J.  Mulford  et  al. ;  appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the 
Southern  District  of  New  York ;  decree  re- 
versed with  costs  and  cause  remanded,  with 
directions  to  dismiss  the  bill.  Opinion  by 
Mr.  Justice  Strong. 

No.  86.  The  People's  Bank  of  Belleville, 
plaintiff  in  error,  v.  Edward  F.  Winslow  et  al. ; 
in  error  to  the  .Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois ; 
judgment  affirmed  with  costs.  Opinion  per 
Mr.  Justice  Miller. 

No.  39.  Loren  and  Leander  Giddings,  ad- 
ministrators of  Silas  Giddings,  deceased,  ap- 
pellants, V.  the  Northwestern  Mutual  Life  In- 
surance Co.,  of  Milwaukee ;  appeal  from  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois ;  decree  affirmed 
with  costs.    Opinion  by  Mr.  Justice  Swayne. 

No.  85.  Mr.  H.  Grote  and  Henry  Himber, 
appellants,  v.  Owen  O'Hare ;  appeal  from  the 
Supreme  Court  of  the  District  of  Columbia ; 
decree  reversed  with  costs  and  cause  reman- 
ded for  further  proceedings  in  conformity  with 
the  opinion  of  the  court.  Opinion  by  Mr. 
Chief  Justice  Waite. 

No.  38.  Alfred  H.  Andrews  et  al.,  plain- 
tiffs in  error,  v.  Henry  M.  Cougar ;  in  error 
to  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois ;  judgment 
affirmed  with  costs  and  interest.  Opinion  by 
Mr.  Chief  Justice  Waite. 

No.  40.  Caroline  Pell  et  al.,  appellants,  y. 
Horace  S.  Johnston ;  appeal  from  the  Supreme 
Court  of  the  District  of  Columbia ;  decree  af- 
firmed with  costs.  Opinion  per  Mr.  Chief 
Justice  Waite. 

No.  50.  Paul  Leary,  appellant,  v.  Mary 
Long,   administratrix    of   Daniel  Long,  de- 


ceased,  et  al. ;  appeal  from  the  Supreme  Court 
of  the  District  of  Columbia ;  decree  affirmed 
with  costs.  Opinion  by  Mr.  Chief  Justice 
Waite. 

No.  52.  John  Pool  et  al.,  plaintiffs  in  error, 
v.  J.  C.  G.  Kennedy ;  in  error  to  the  Supreme 
Court  of  the  District  of  Columbia ;  judgment 
affirmed  with  costs,  $280  damages  and  interest. 
Opinion  by  Mr.  Chief  Justice  Waite. 

No.  58.  The  County  of  Greene,  plaintiff  in 
error,  v.  R.  C.  Daniel. 

No.  54.  The  County  of  Pickens,  plaintiff  in 
error,  v.  R.  C.  Daniel;  in  error  to  Circuit 
Court  of  the  United  States  for  Southern  Dis- 
trict of  Alabama ;  judgments  affirmed  with 
costs  and  interest.  Opinion  by  Mr.  Chief 
Justice  Waite. 

No.  287.  Josephine  Fant,  appellant,  v.  Wil- 
liam A.  Gordon  et  al. ;  appeal  from  the  Su- 
preme Court  of  the  District  of  Columbia ;  de- 
cree affirmed  with  costs.  Opinion  by  Mr, 
Chief  Justice  Waite. 

No.  878.  James  M.  Schoonmaker  et  al., 
plaintiff  in  error,  v.  John  Gilmore. 

No.  879.  Samuel  S.  Brown  et  al.,  plaintiff 
in  error,  v.  J.  N.  Davidson  et  al. ;  in  error  to 
the  Supreme  Court  of  the  State  of  Pennsylva- 
nia ;  judgments  affirmed  with  costs.  Opinion 
by  Mr.  Chief  Justice  Waite. 
» <•>  ■ 

HOm  OF  SBOEMT  DECISIOH8. 

Batik  Officials:  Appeal. — Where  moneys 
have  been  wrongfully  obtained  by  a  bank,  an 
officer  thereof  who  has  committed  none  of  the 
alleged  wrongs,  but  has  acted  merely  as  the 
agent  or  officer  of  the  bank  in  receiving  the 
money  is  not  personally  liable  therefor. 

An  appeal  will  not  lie  to  the  Court  of  Ap- 
peals, from  an  order  of  general  term  reversing 
a  judgment  where  it  cannot  be  maintained  that 
the  uncontrovertcd  facts  entitled  the  respond- 
ent below  to  an  affirmance.  [The  Am.  Nat. 
Bk.  of  N.  Y.,  V.  Wheelock.  N.  Y.  a.  Ap. 
Sept.  21,  1880.] 

Married  Women :  Separate  Estate ;  Posses- 
sion,— A  husband  conveyed  the  separate  es* 
tate  of  his  wife  to  a  trustee,  to  secure  his  own 
debt ;  his  wife  joined  in  the  conveyance,  but 
her  acknowledgment  was  fatally  defective. 
The  trustee,  some  time  afterwards,  sold  the 
land  to  plaintiff,  who  thereupon  leased  it  to 
the  husband,  and  afterwards  brought  this  ac- 
tion against  him  to  recover  possession.  Held, 
as  to  the  wife,  the  conveyances  were  nullities ; 
that  she  was  entitled  to  be  made  a  defendant 
in  the  action  to  recover  possession  of  the 
land,  and  that  an  exclusive  right  to  possession 
having  been  established  in  her,  such  action 
must  fail  as  to  both  defendants.  [Chaffe  v. 
Oliver.    U.  S.  C.  C,  E.  D.  Ark.     1880. 
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1.  Executory  Contracts :  Part  Performance ; 
Refusal  to  complete  ;  Recovery — Where  the 
contract  is  executory  and  the  plaintiff  has 
performed  part  of  it,  and  then  wilfully  and 
without  legal  excuse  refuses  to  perform  the 
rest  of  it,  he  Qannot  recover  either  in  general 
or  special  assumpsit. 

2.  Ibid:  Abandonment;  Employing  others, 
— ^Where  a  party  voluntarily  abandons  an  ex- 
ecutory contract  after  a  part  performance,  the 
other  party  may  employ  others  to  finish  the 
work  besun.  [Gill  v.  Vogler.  Court  of  Ap- 
peals Md.    April  Term,  1880.] 

1.  Married  Women:  Contractual  liability; 
Presumption, — Where  a  married  woman  has 
signed  a  note  with  her  husband,  it  will  not  be 
presumed,  but  must  be  shown,  that  the  cir- 
cumstances were  such  as  to  bring  the  case 
within  the  statute  as  to  the  contractual  liabil- 
ity of  married  women. 

2.  Ibid:  Declaration  of  husband, — ^The  dec- 
laration of  the  husband  at  the  time  a  loan  was 
made,  as  to  the  object  for  which  the  money 
was  borrowed,  made  to  the  lender,  but  in  the 
absence  of  the  wife  and  without  her  authority, 
are  not  binding  on  her. 

3.  Ibid :  Facts  showing  liability, — ^The  fact 
that  a  part  of  money  loaned  was  deposited  by 
the  husband  in  a  bank  to  the  credit  of  the 
wife,  and  drawn  out  by  her  in  payment  of 
bills  for  an  addition  to  her  house,  though  sig- 
nificant as  evidence  that  the  loan  was  ob- 
tained for  the  benefit  of  herself  or  her  estate, 
yet  was  not  conclusive  of  the  fact.  [Way  v. 
Peck.    S.  C.  of  Err.,  Conn.    1880.   47  Conn.] 

Contracts:  Sale  of  good-will ;  Agreement 
not  to  engage  in  same ;  Conditions ;  Breach ; 
Construction;  Right  of  Action;  Damages. — 
Where  a  person  sells  his  Interest  in  a  firm  to 
his  partner  for  a  certain  sum  of  money,  tak- 
ing notes  payable  at  different  times  therefor, 
and  transfers  the  good-will  of  the  business  to 
the  same  person,  and  agrees  not  to  engage  in 
the  business  himself  at  a  certain  place  fbr  a 
certain  number  of  years,  the  said  agreement 
to  be  binding  on  him  only  in  case  the  said  sum 
of  money  is  paid  according  to  the  purchaser's 
agreement  to  pay  the  same,  and  at  the  time 
agreed  upon  for  said  payment,  and  then  vio- 
lates the  agreement  before  all  the  notes  be- 
come due,  those  that  have  become  due  being 
paid  at  maturity,  the  payment  of  all  the  notes 
is  not  a  condition  precedent  to  the  mainte- 
nance of  an  action  for  the  violation  of  the 
agreement ;  but  damages  which  have  accrued 
before  the  commencement  of  the  action  only 
are  recoverable,  and  subsequent  breaches  may 
be  the  subject  of  another  action.  [Hunt  v. 
Tibbetts.  Sup.  Jud.  Ct.  Me.   Sept.  16,  1879.] 


1.  Contract  of  Suretyship. — It  is  well  set- 
tled and  undisputed  law  that  a  surety  is  only 
bound  by  the  very  terms  of  his  contract,  and 
that  if  the  creditor  does  any  act  which,  in 
contemplation  of  the  law,  alters  the  surety's 
liability,  increases  his  risk,  or  deprives  him 
even  for  ^  moment  of  the  right  to  pay  the 
debt  and  assume  the  position  of  creditor,  or 
of  his  right  to  seek  indemnity,  the  surety  is 
thereby  discharged  and  the  fact  that  the 
surety  may  not  have  been  actually  injured  is 
immaterial. 

2.  Release  by  Act  of  Principal  and  Creditor, 
— It  does  not  matter  that  the  creditor  has  re- 
moved the  burden.  The  relation  of  the  parties 
were  such  that  the  surety  had  a  right  to  pay 
the  debt  at  any  time,  and  as  the  creditor,  by 
her  own  voluntary  act,  placed  him  for  a  mo- 
ment in  a  condition  in  which  he  could  not,  up- 
on paying  it,  have  all  the  rights  and  remedies 
he  would  otherwise  have  had,  or  in  which  his 
burden  was  increased  beyond  the  terms  of 
this  contract,  he  was  dischai^ed,  and  no  sub- 
sequent act  of  his  could  revive  his  liability. 
There  is  no  locus  penitentia  in  such  cases. 

8.  The  Rule  in  Bankruptcy  Cases, — Section 
5,112  of  the  Revised  Statutes  of  the  United 
States,  providing  that  *'no  discharge  in  bank- 
ruptcy shall  release,  discharge  or  effect  any 
person  liable  for  the  same  debts,  for  or  with 
the  bankrupt,  either  as  partner,  contracting 
surety,  or  otherwise,"  does  not  undertake  to 
declare  what  effect  the  acts  of  creditors  be- 
fore the  discharge,  or  in  aiding  the  bankrupt 
to  obtain  a  discharge,  shall  have ;  and  conse- 
quently the  effect  of  such  acts  is  left  to  be 
determined  upon  general  principles.  Under 
the  English  statute  the  assent  of  the  pre- 
scribed proportion  of  creditors  is  necessary  to 
secure  to  all  the  benefit  of  the  composition  of- 
fered by  the  debtor ;  the  action  of  creditors  is 
a  necessary  step  in  the  proceeding ;  it  is  quasi 
judicial,  and  it  would  be  unreasonable  to  hold 
that  the  exercise  of  the  power  was  a  release 
of  the  surety.  Brown  v.  Carr,  7  Bing.,  508 ; 
McGrath  v.  Gray,  9  Brit.  C.  L.  R.,  216. 

But  under  our  statute,  the  assent  of  cred- 
itors to  the  discharge  of  a  debtor  who  has  not 
surrendered  the  requisite  amount  of  assets  is 
mere  matter  of  grace ;  it  is  not  necessary  to 
the  completeness  of  the  bankruptcy  proceed- 
ing, is  not  in  the  interest  of  the  creditors  gen-- 
erally,  or  even  of  those  who  give  their  con- 
sent, but  it  is  in  the  interest  of  the  debtor 
alone,  and  to  the  prejudice  of  his  creditors. 
The  consent  to  the  discharge  of  the  b&nknipt, 
therefore,  operated  to  discharge  the  surety. 
[S.  N.  Calloway  v.  Martha  A.  Snapp,  &c.  Ct. 
of  Appeals  of  Kentucky.] 
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Syllabi  of  Cases  and  €<impilatiOB  of  Aathorities 
Cited. 

Liens— ^Vendor  and  vendee — Lien  for  purcJuise 
money — Equitable  and  legal  title — What  a 
vendor  must  do  upon  the  conveyance  of  the 
legal  estate  to  preserve  the  priority  of  ?Us  lien 
for  purchase  money  against  liens  which  bind 
the  vendee's  equitable  interest. 

The  Court :  Applying  a  very  strict  rule  to 
the  case  before  us,  any  interval  of  time,  how- 
ever short,  becween  the  delivery  of  the  deed 
and  the  entry  of  the  Judgment  for  the  purchase- 
money,  ought  to  let  liens  upon  the  vendee*s 
equitable  title  in  upon  tlie  legal  estate  accord- 
ing to  their  priority.  But  apices  juris  non 
sunt  jura.  A  different  principle  was  therefore 
adopted  in  Love  v.  Jones  (4  Watts,  465),  in 
which  Mr.  Justice  Kennedy  said :  ''It  is  evi- 
dent, however,  that  the  delivery  of  the  deeds 
to  Stouffer  (the  vendee),  and  liis  confession  of 
the  judgment  an  hour  afterwards  for  the  resi- 
due of  the  unpaid  purchase-money,  were  but 
parts  of  the  same  transaction,  done  in  pursu- 
ance of  the  same  agreement,  and  were  to  have 
such  operation  only  as  would  most  effectually 
promote  the  intention  of  the  parties,  so  far  as 
it  w  as  lawful."  It  is  true  that  it  was  decided 
in  Watt  V.  Steel  (1  Barr,  386),  that  a  judg- 
ment for  the  residue  of  purchase-money 
entered  up  a  day  after  the  vendor  had  con- 
veyed the  legal  title,  did  not  exclude  a  prior 
judgment  against  the  vendee.  In  that  case, 
however,  there  was  an  evident  break  in  the 
transaction,  and  for  all  that  appeared,  it  would 
have  been  entirely  practicable  to  have  pro- 
ceeded to  the  seat  of  justice  and  entered  up 
the  judgment  on  the  same  day.  In  Jacob's 
Appeal  (11  Harris  480),  Mr.  Justice  Lewis 
said  :  "The  administrator  of  Samuel  Jacobs 
conveyed  to  Grove,  on  Saturday  evening,  the 
19th  May,  1849,  taking  at  the  same  time 
judgments  for  the  unpaid  purchase-money. 
This  transaction  took  place  sixteen  miles 
from  Gettysburg,  the  seat  of  justice.  It  was 
unreasonable  to  require  the  entry  of  tlie  judg- 
ment that  night.  It  was  equally  unreasonable 
to  expect  them  to  be  entered  the  next  day, 
which  was  Sunday.  They  were  regularly  en- 
tered on  Monday."  It  is  true  that  he  distin- 
guished the  case  from  Watt  v.  Steel,  by  the 
consideration  that  this  was  the  act  of  an  ad- 
ministrator, under  an  order  of  the  court,  and 
that  the  act  of  the  law  does  not  receive  so 
strict  a  construction.  But  so  far  as  respects 
the  rights  of  the  prior  judgment,  it  seems  to 
be  a  distinction  without  a  difference.  Both 
cases  were  within  the  rule  as  originally  an- 
nounced in  Love  v.  Jones  (4  Watts,  465),  that 
the  whole  proceeding  must  be  one  continuous 
act,  clearly  evincing  that  it  was  the  intention 


of  the  vendor  to  preserve  the  lien  of  the  pur- 
chase-money. In  the  case  before  us,  accord- 
ing to  the  facts  as  reported  by  th^  auditor,  it 
is  very  apparent  that  both  parties  intended  to 
continue  the  lien,  and  so  he  reports.  The 
judgments  were  to  have  been  entered  up  on 
the  same  day,  but  from  a  circumstance  not 
within  the  control  of  either  party,  the  deed 
was  not  delivered  until  late  in  the  afternoon, 
and  the  judgment  was  entered  in  the  prothono- 
tary*s  office  the  next  morning,  as  soon  as  it 
was  open.  We  think  with  the  learned  auditor, 
whose  report  was  confirmed  by  the  court  be- 
low, that  this  was  all  one  continuous  transac- 
tion, all  done  within  the  space  of  a  day,  with- 
in twenty-four  hours,  and  it  is  entirely  within 
the  spirit  and  principle  of  the  authorities  to 
give  effect  to  the  judgment  as  a  lawful  con- 
tinuation of  the  lien  for  the  purchase-money. 

Decree  affirmed,  and  appeal  dismissed  at 
the  cost  of  the  appellant. 

Opinion  by  Sharswood,  C.  J. 

[Snyder's  Appeal.     Supreme  Court  Penn.] 


THF  PLEA  OF  BrON-DAHNIFlCATUS. 

The  plaintiff,  in  an  action  of  debt  at  the 
common  law,  upon  a  bond  with  a  collateral 
condition,  may  simply  state  the  execution  of 
the  bond  by  the  defendant,  his  refusal  to  pay, 
and  then  lay  damages,  without  assigning  any 
breach  of  the  condition.  If  the  condition  is 
not  set  forth  in  the  declaration,  the  defendant 
may  crave  oyer  of  the  bond  and  condition 
which  is  granted  to  him,  and  the  condition 
thus  made  a  part  of  the  declaration.  Andrus 
V.  Waring,  20  Johns.,  158 ;  Williams  v.  Will- 
son,  1  Vt.,  266;  James  v.  State,  3  Md.,  211. 
If  the  condition  is  merely  to  indemnify  the 
plaintiff  or  keep  him  harmless,  the  defendant 
may  plead  that  the  plaintiff  has  not  been  in 
anywise  damnified  by  reason  or  means  of  any 
matter,  cause  or  thing  mentioned  in  the  con- 
dition, without  showing  the  particular  manner 
in  which  he  indemnified  the  plaintiff  or  saved 
him  harmless.  Godner  v.  Dalby,  Cro.  Jac, 
565 ;  Manser's  Case,  2  Co.,  8 ;  Horseman  v. 
Obbins,  Cutler  v.  Southern,  1  Levinz,  194 ; 
Douglass  V.  Clark,  14  Johns.,  177.  The  plea 
in  such  a  case  is  in  the  nature  of  a  plea  of 
performance,  and  is  allowed  because  the  thing 
from  which  the  plaintiff  is  to  be  saved  harm- 
less, or  against  which  he  is  to  be  indemnified, 
is  uncertain.  Prolixity  of  pleading,  is  there- 
fore, avoided  by  throwing  on  the  plaintiff  the 
duty  of  showing  the  damnification. 

The  reason  for  the  rule  is  in  the  uncertainty 
of  the  condition,  and  the  duty  of  the  obligee 
to  make  it  certain  in  order  to  maintain  his 
action.  The  plea  is,  therefore  good,  although 
the  cooditioa  is  to  acquit,  discharge  and  sava 
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the  obligee  harmless  fh>m  all  manner  of  costs 
and  charges  by  reason  of  a  certain  thing,  be- 
cause that  is  in  truth  the  same  as  a  condition 
to  indemnify  and  save  harmless.  Mather  v. 
Mills,  3  Mod.,  252.  It  is  also  a  good  plea  to 
a  bond  with  a  condition  to  free  and  keep  the 
obligee  harmless  from  all  costs  and  damages 
which  may  arise,  by  reason  of  a  certain  suit, 
(Harris  v.  Pett,  5  Mod.,  248 ;  s.  c,  Carthew, 
374,)  or  to  keep  the  obligee  harmless  and  in- 
demnified ft'om  the  payment  of  a  certain  bond 
and  from  all  costs,  damages  and  charges 
thence  arisin.  Douglass  v.  Clark,  14  Johns., 
177. 

If,  however,  the  condition  of  the  bond  is 
certain,  as  for  instance  to  do  a  particular 
thing,  then  the  reason  for  the  principle  ceases, 
and  the  plea  is  not  a  good  plea.  It  is  not, 
therefore,  a  good  plea  to  a  bond  with  a  condi- 
tion to  pay  a  certain  sum  of  money,  (Ingram 
V.  Wilson,  11  Rich.,  461 ;  Holmes  v.  Rhodes,  1 
Bos.  &  Pul.,  638,)  or  to  keep  within  the  limits 
of  the  liberties  of  the  gaol,  (Woods  v.  Rowan, 
5  Johns.,  42 ;  McClure  v.  Erwin,  3  Cow.,  313,) 
or  to  perform  the  duties  of  an  office,  and  to 
render  a  just  and  true  account  of  all  business 
that  comes  to  the  hands  of  the  obligor  as 
such  officer,  (Andrus  v.  Waring,  20  Jphns., 
153,)  or  to  stand  by  an  award,  although  the 
arbitrator  awards  that  the  obligor  shall  acquit, 
discharge  and  save  the  obligee  harmless  from 
a  certain  obligation.  Brett  v.  Andas,  1  Leon, 
71 ;  8.  c,  Owen,  7.  Nor  is  it  a  good  plea  to 
a  bond  with  a  condition  to  do  a  particular  act 
as  well  as  to  indemnify  the  obligee ;  for  the 
obligor  must  aver  a  performance  of  the  par- 
ticular act.  Coombs  v.  Newton,  4  Blackf., 
120 ;  Everett  v.  State,  28  Md.,  190.  If  the 
condition  is  in  the  alternative  to  pay  the  dam- 
age or  repair  the  damage,  the  plea  is  not  a 
good  plea ;  for  it  ought  to  show  which  of  the 
alternative  things  the  obligor  did.  Barrett  v. 
Barron.  13  N.  H.,  150. 

The  plaintiff,  instead  of  simply  declaring 
on  the  bond,  may  assign  the  breaches  in  the 
declaration.  In  such  case  he  fully  performs 
the  duty  of  making  the  condition  certain 
whether  the  assignment  be  special  or  general. 
When  the  declaration  is  so  framed,  a  plea  of 
non  damnificatus  is  not  suAcient.  Everett  v. 
State,  28  Md.,  190 ;  McClure  v.  Erwin,  3  Cow., 
813.  Contra,  Williams  v.  Wilson,  1  Vt.,  266. 
A  valid  plea  ought  to  go  to  the  right  of  action 
and  not  to  the  damages.  A  plea  of  non  damni- 
ficatus  to  such  a  declaration  admits  the  breach 
of  the  condition,  and  therefore  concedes  the 
right  of  the  plaintiff  to  maintain  the  action. 
In  pleading,  moreover,  the  only  purpose  of 
such  a  plea  is  to  compel  an  assignment  of 
breaches ;  and  the  only  answer  that  can  be 


made  is  to  assign  the  breaches.  But  if  the 
breaches  have  been  already  assigned  in  the 
declaration,  the  plea  is  needless,  and  would 
lead  to  an  absurdity  in  the  replication. — CeTi- 
tral  Law  Journal, 


Thtt  F^rm  •f  Proe««dliis  MTMlBst  Solicitors. 

The  case  of  Cave  v.  Cave,  in  re  Cave,  re- 
ported in  the  October  number  of  the  Law 
Journal  Reports,  49  Law  J.  Rep.  Chanc,  656, 
is  of  some  interest  and  importance,  and  re- 
quires a  little  research  before  it  can  be  folly 
understood.  It  deals  with  a  point  of  practice 
of  a  very  minute  kind,  depending  upon  the  in- 
terpretation of  an  order  of  court  issued  in 
1877,  which  has  yet  hardly  found  its  way  in- 
to the  treatises  on  the  judicature  acts.  The 
rule  in  question  is  one  of  the  rules  of  the  sn- 
preme  court,  1877,  which  now  figures  in  its 
place  as  la  of  order  LI,  and  will  be  found 
printed  at  the  beginning  of  the  chancery  vol- 
ume of  the  Law  Journal  Reports  for  1878. 
Its  object  was  to  allow  actions  to  be  trans- 
ferred to  a  chancery  judge  for  trial  only,  and 
it  provided  that  all  other  proceedings  except 
the  trial  should  take  place  as  if  the  action  had 
not  been  transferred,  '  unless  the  judge,  to 
whom  such  cause  is  transferred,  shall  direct 
that  any  further  proceedings  therein,  before 
or  after  the  hearing  or  trial  thereof,  shall  be 
taken  and  prosecuted  before  himself.'  This 
rule  had  in  contemplation  the  case  of  Mr.  Jus- 
tice Fry,  who  had  been  appointed  a  judge  un- 
der a  special  act  authorizing  the  creation  of  a 
new  judge,  but  who  had  ne  chief  clerk's  cham- 
bers ;  and,  by  an  order  of  June  19, 1877,  which 
will  be  found  at  page  404  of  the  Law  Journal, 
for  that  year,  the  causes  transferred  to  Mr. 
Justice  Fry  were  ordered  to  be  deemed  trans- 
ferred for  trial  only.  Cave  v.  Cave  was  a 
cause  so  transferred ;  and  Mr.  Justice  Fry. 
from  what  was  disclosed  in  the  case,  ordered 
the  papers  to  be  laid  before  tlie  official  solici- 
tor. An  application  was,  thereupon,  made  to 
Mr.  Justice  Fry  himself  to  make  an  order  on 
the  solicitor  involved,  to  show  cause  why  he 
should  not  be  struck  off  the  rolls.  Mr.  Jus- 
tice Fry  doubted  whether  he  had  jurisdiction, 
and  whether  the  motion  against  Mr.  C.  W. 
Cave,  the  solicitor,  was  a  *  further  proceeding' 
in  the  action  of  Cave  v.  Cave,  which  he  was 
authorized  by  order  LI,  rule  la,  to  direct 
should  be  taken  before  himself.  At  first 
sight  it  would  seem  an  abuse  of  words  to  say 
that  an  application  against  a  solicitor,  whose 
conduct  is  disclosed  in  an  action,  is  a  pto- 
ceeding  in  the  action.  Where  is  the  line  to 
be  drawn  ?  Must  the  application  be  against 
a  solicitor  on  the  record ;  or,  must  the  solici- 
tor have  sinned  against  one  of  the  parties  to 
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the  record  ?  Suppose  facts  come  oat  of  a 
reprehensible  transaction  which  was  quite  in- 
dependent of  the  action  and  of  the  parties  to 
it,  could  the  motion  be  made  in  the  action  ? 
We  should  have  thought  the  best  solution  of 
these  difficulties  would  have  been  to  hold  an 
application  against  a  solicitor  an  independent 
proceeding  altogether.  It  has,  in  reality, 
nothing  to  do  with  the  parties  to  the  action, 
whose  interests  are  disposed  of  in  the  action 
itself;  but  it  is  a  penal  proceeding  which  con- 
cerns the  court  and  the  profession.  Wheatley 
V.  Barstow,  24  Law  J.  R.  Chanc,  7S2,  was 
cited  on  behalf  of  the  official  solicitor,  in  sup- 
port of  the  form  of  proceeding  adopted.  In 
that  case,  no  doubt,  an  application  was  made 
against  a  solicitor  in  a  chancery  suit,  but  no 
point  was  taken  involving  the  proper  title  of 
the  affidavits.  It  is,  therefore,  only  an  author- 
ity to  tiie  extent  that  applications  haye  been 
made  in  actions  without  objection.  Mr.  Jus- 
tice Fry  allowed  the  order  to  show  cause  to 
go.  When  the  order  came  on  for  argument, 
the  point  of  jurisdiction,  as  might  have  been 
expected,  was  not  taken.  We  cannot  help 
thinking  that  this  decision — if  decision  it  can 
be  called  when  counsel  is  only  heard  on  one 
side — was  a  little  precipitate.  If  actions  are 
not  strictly  confined  to  their  own  limits,  great 
confusion  may  be  introduced.  Moreover,  if 
an  application  is  to  be  made  against  a  solici- 
tor, it  is  much  fairer  that  it  should  be  heard 
by  a  fresh  judge,  rather  than  by  one  who 
has  already  formed  an  opinion  and  suggested 
the  proceedings. — Ltyn.  Law  Journal. 


SaborBAtion  orPeiJary. 

The  court  of  appeals  in  affirming  the  de- 
cision of  the  supreme  court,  in  the  case  of 
Eldridge,  reported  on  Friday,  have  done  well 
in  condemning  doubtful  practices,  that  whether 
wilfully  pursued  or  not  must  inevitably  open 
the  door  to  unreliable  testimony  and  false 
conclusions. 

One  of  the  most  serious  uncertainties  that 
counsel  have  to  contend  with  in  trying  a  case 
agiiinst  an  unscrupulous  adversary,  is  the  con- 
siderable possibility  of  false  testimony,  and 
the  difficulty  of  detecting  it  and  the  bringing 
home  the  responsibility  for  it  if  it  is  offered. 
The  freedom  with  which  the  law  now  admits 
the  testimony  of  parties  and  interested  wit- 
nesses has  enhanced  greatly  this  lurking  and 
ill-defined  danger ;  and  while  probably  direct 
subornation  of  perjury  is  far  less  frequent  now 
than  formerly,  the  half  unconscious  toleration 
of  false  testimony  is  probably  much  more  fre- 
quent. There  are  many  men  who  would  think 
themselves  far  above  concocting  such  testi- 
mony, and  too  shrewd  to  allow  themselves  to 


be  visibly  in  any  wise  connected  with  it,  who 
yet  are  able  to  see  and  even  arrange  the  situ- 
ation in  which  testimony  grows  of  itself,  or 
is,  as  it  were,  produced  to  order,  with  no  scru- 
tiny as  to  whether  it  be  true  or  false.  An 
impecunious  witness  is  brought  to  see  the  at- 
torney. He  states  some  useful  facts,  and  bor- 
rows  a  little  money,  and  appoints  another  in- 
terview. As  he  learns  more  of  the  case  in 
conversation  with  the  attorney,  he  discloses 
more  *'  knowledge  of  the  facts  "  and  a  fresher 
memory.  He  is  seen  to  be  a  valuable  witness, 
and  borrows  enough  to  keep  him  in  town  till 
the  trial.  In  successive  interviews  his  knowl- 
edge of  the  facts  is  developed,  as  he  becomes 
familiar  with  the  points  on  which  the  case 
turns,  and  his  value  as  a  witness  grows  with 
his  successive  interviews  on  different  branches 
of  the  case.  He  borrows  and 'talks,  and  talks 
and  borrows,  till  the  case  is  ready  for  trial ; 
and  the  testimony  of  this  witness  is  just  as 
truly  manufactured  as  if  the  attorney  bad  set 
down  what  answers  he  wished  given,  and  paid 
a  man  to  read  them  over  and  swear  accord- 
ingly. 

There  are  other  indirect  methods  in  which 
the  artificial  production  of  testimony  is  con- 
ducted and  concealed.  In  one  aspect  these 
indirect  means  are  worse  than  direct  suborna- 
tion, for  they  are  more  irresponsible  and  less 
likely  to  betray  themselves. 

There  is  no  greater  offense  against  justice 
and  no  greater  wrong  to  the  profession  itself 
than  to  set  such  methods  of  chicanery  against 
the  fair  and  open  practice  of  others,  and  steal 
the  victory  which  straightforward  advocacy 
and  genuine  evidence  deserves,  by  these  dark 
ways  of  what  may  almost  be  called  construc- 
tive subornation.  The  idea  somewhat  preva- 
lent among  a  certain  class  of  theorists  in  the 
law,  that  the  attorney  or  party  has  no  respon- 
sibility for  the  character  of  his  witnesses,  is 
a  most  pernicious  one.  The  calling  of  a  wit- 
ness is  justly  considered  as  a  representation 
that  the  party  calling  him  believes  him  worthy 
of  credence  in  the  matters  to  which  he  speaks. 
—The  Daily  {N.  T.)  Register. 
*^f$^ 

When,  in  a  civil  case  a  Scotch  jury  of 
twelve,  has  been  out  for  three  hours,  a  ma- 
jority of  nine  may  bring  in  a  verdict. 


It  transpires  in  a  Keokuk,  Ia«,  lawsuit, 
that  the  defendant  had  sent  his  wife  to  the 
poorhouse  and  married  his  father's  divorced 
wife. 


The  love  of  justice  is  in  most  men  nothing 
more  than  the  tear  of  suffering  injustice. — 

ROCHEFOXTCAULT, 


Digitized  by 


Google 


728 


WASHINGTON  LAW  KEPORTER. 


Vol.  Vm 


Tr»d«-BIarlL  in  ib«  Pattern. 

The  case  of  Mitchell  v.  Henry  (49  Law 
Times  R.,  N.  S.,  186),  in  the  English  court  of 
appeal,  is  significant  as  presenting  what  is, 
so  far  as  we  recollect,  a  new  kind  of  trade- 
mark, viz..  a  mark  inwrought  in  the  fabric  at 
large.  Plaintiffs  were  manufacturers  of  black 
mohair  goods,  ai;id  registered  as  their  trade- 
mark in  respect  to  these  goods  a  white  sel- 
vedge edge  on  each  side  of  the  piece,  having 
a  red  and  white  mottled  thread  interwoven 
the  full  length  of  the  selvedge,  between  the 
edge  of  the  piece  and  the  edge  of  the  selvedge ; 
and  they  claimed  that  the  defendants  were 
selling  goods  having  a  selvedge  so  similar  as 
to  be  an  infritigement  of  their  mark. 

Without  deciding  in  favor  of  plaintiffs,  the 
court  held  that  there  was  sufficient  question  to 
render  it  improper  to  refuse  an  injunction  ab- 
solutely, but  the  question  should  stand  until 
the  trial. 

The  case  is  an  instructive  one  upon  another 
point,  viz.,  as  illustrating  the  simplicity  and 
directness  with  which  the  courts  apply  the 
modem  test  of  the  right  to  relief,  a  test  aptly 
expressed  by  Mr.  Justice  Lawrence  in  the 
case  of  Enoch  Morgan's  Sons  Co.  v.  Schwacho- 
fer  (5  Abb.  N.  C,  265). 

On  this  subject  Lord  Justice  James,  in  the 
English  case  just  referred  to,  said :  "  It  re- 
solves itself  into  the  old  question  which  has 
always  been  the  question  to  be  determined  in 
these  cases — are  the  defendants,  not  in  words, 
but  by  acts,  and  by  something  on  the  face  of 
the  articles,  representing  their  goods  as  being 
of  the  plaintiffs?  That  is  to  say,  are  they 
using  something  which  is  calculated  to  pass 
off  their  goods  as  the  goods  of  the  plaintiffs  ? 
On  that  point  it  is  very  material  that  every 
person  in  the  position  of  the  defendants 
should  be  advised  by  counsel,  who  have  read, 
no  doubt,  what  was  said  by  the  House  of 
Lords  in  the  case  of  The  Singer  Manf 'g  Co. 
V.  Wilson  (38  L.  T.  Rep.,  N.  S.,  303 ;  L.  Rep., 
3  H.  of  L.,  376),  in  which  their  lordships  did 
not  assent  to  a  proposition  which  was  orig- 
inally laid  down  by  the  Master  of  the  Rolls, 
and  afterwards  adopted  by  the  court  of  appeal, 
of  which  I  was  one«  but  held  that,  even  if  it 
were  made  out  that  the  defendant  had  orig- 
inally adopted  honestly  a  mark  with  the  in- 
tention to  distinguish  between  that  aqd  the 
plaintiff's  mark,  or  possibly  not  being  aware 
or  not  believing  that  his  mark  was  calculated 
to  mislead  an  ordinary  purchaser  who  would 
be  as  incautious  as  ordinary  purchasers  are, 
if  he  were  told,  in  fact,  that  what  he  was  doing 
did  produce  that  end,  however  originally  in- 
nocent his  intention  may  have  been,  his  con- 
tinuing to  do  it  after  his  attention  bad  been 


called  to  the  result  of  what  he  was  doing, 
would  be  no  less  fraudulent  in  the  eye  of  the 
court  tban  if  he  had  originally  begun  with  a 
determined  fraudulent  intent.  The  defend- 
ants will  bear  in  mind  that  the  original 
honesty  of  intention  does  not  cover  the  con- 
tinued use,  if  the  user  is  found  practically  to 
have  the  result  of  deceiving  or  is  calculated 
to  deceive  persons  dealing  with  the  plaintiffs, 
because  it  is  very  easy  to  avoid  any  possibil- 
ity of  mistake  if  people  are  so  minded." 

Cotton,  C.  J.,  added  :  '^  It  is  not  simply  the 
question  whether  or  no,  the  plaintiffs'  and  de- 
fendants' marks  being  put  side  by  side,  the 
one  might  be  a  different  mark  so  as  to  be 
capable  of  registration,  or  whether  the  plain- 
tiffs have  themselves  registered  trade-marks 
which  have  no  possible  greater  distinction  be- 
tween them  than  that  which  the  defendants 
are  using,  because,  as  between  the  plaintiffs' 
goods,  they  may  distinguish  different  classes 
of  the  plaintiffs'  goods ;  but  the  question,  in 
my  opinion,  still  remains  the  same  as  regards 
the  point  we  have  now  to  consider — namely, 
assuming  that  the  plaintiffs  have  used  and 
have,  prima  facie  or  conclusively,  a  right  to 
the  exclusive  use  of  this  trade-mark,  are  the 
defendants,  in  using  this  particular  trade- 
mark (treating  it  as  a  question  of  infringe- 
ment of  a  patent,  or  one  so  colorably  in  imi- 
tation %s  tio  be  an  infringement  of  it),  so  sel- 
ling their  goods  as  to  pass  them  off  as  the 
goods  of  the  plaintiffs.  It  was  argued  that 
the  defendants  had  no  intention  of  passing  off 
their  goods  as  the  goods  of  the  plaintiffs ;  but 
if  they  continue,  after  objection,  to  use  that 
which  is  calculated  to  pass  off  their  goods  as 
those  of  the  plaintiffs,  in  my  opinion,  a  court 
of  equity  ought  to  interfere  by  its  injunction 
to  restrain  that  use. — Daily  (N.  F.)  Register. 


Panetaatlon. 


There  is  a  popular  impression,  shared  to 
some  extent  by  the  profession,  that  punctua- 
tion is  of  no  account  in  the  law.  The  question 
recently  arose  on  the  construction  to  be  pat 
by  a  legal  tribunal  on  a  written  answer  to  an 
interrogatory  as  to  whether  certain  premises 
were  wholly  or  exclusively  occupied  by  a  firm 
designated.  The  answer  was,  **  no  part  of  the 
premises  is  occupied  by  us,"  and  the  question 
was  whether,  on  extrinsic  evidence  of  inten- 
tion, this  could  be  read  in  two  sentences  with 
a  diametrically  opposite  meaning,  thus :  <*  No  I 
Part  of  the  premises  is  occupied  by  us." 

The  idea  that  the  law  will  not  be  guided  by 
punctuation  in  the  interpretation  of  instm- 
ments  is  one  of  those  curious  inversions  which 
.often  take  possession  of  the  popular  mind. 
The  law  does  regard  punctuation  while  re- 
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fusing  to  be  controlled  by  it.  The  origin  of 
the  notion  is  in  a  different  rule ;  a  rule  not  of 
interpretation,  but  of  conveyancing;  a  rule 
for  the  drafting  of  instruments,  not  for  the 
reading  of  them — a  golden  rule  of  the  common 
law  for  conveyancers  and  clerks,  in  which  it 
would  be  well  if  modern  practitioners  were 
drilled.  This  rule  was,  that  a  legal  instru- 
ment should  be  couched  in  terms  so  clear,  in 
clauses  so  orderly  arranged,  that  no  punctua- 
tion or  want  of  punctuation  could  obscure  or 
pervert  the  meaning.  To  make  sure  of  the 
unambiguity  of  the  language  itself,expressed 
in  the  collocation  of  terms  without  reference 
to  pauses,  it  became  a  usage  of  English  law- 
yers, still  observed  to  some  extent  at  least 
in  practice,  that  a  deed,  will  or  other  instru- 
ment, should  be  engrossed  wholly  devoid  of 
punctuation,  running  from  beginning  to  end 
in  one  unbroken  current.  If,  thus  engrossed, 
counsel  on  perusing  find  it  clear,  precise,  un- 
equivocal, unambiguous,  it  would  not  be 
likely  to  be  altered  in  meaning  by  punctua- 
tion. It  is  easy  to  see,  therefore,  that  this 
usage  might  have  some  influence  on  the  judi- 
cialnnind,  and  that  if  punctuation  should  have 
crept  in,  the  courts  would  be  reluctant  to  al- 
low it  to  import  a  different  signification  into 
the  instrument. 

But  in  all  those  writings  where  punctuation 
is  usual  the  law  is  as  desirous  to  perceive  and 
as  ready  to  follow  its  true  significance  as  any 
other  reader  can  be.  Whatever  may  be  the 
diminished  signification  of  punctuation  in 
technically  drawn  instruments,  its  importance 
in  the  ordinary  writings  of  men  is  the  same  in 
law  as  in  common  sense. 

A  barber,  in  the  hot  competition  for  busi- 
ness, to  underbid  the  low  price  of  his  adver- 
sary, put  out  a  sign  "I'll  shave  you  for 
*  nothing."  His  adversary,  across  the  street, 
put  out  another  which,  like  the  parchments 
we  have  spoken  of,  though  for  the  contrary 
purpose,  was  devoid  of  punctuation.  It  read 
«*  What  do  you  think  I'll  shave  you  for  noth- 
ing and  give  you  a  drink."  A  customer,  after 
being  shaved,  applied  for  the  drink  instead  of 
offering  to  pay.  The  barber  laughed  at  him. 
**  Why,"  said  the  customer,  "  so  reads  your 
sign: 

What  do  you  think? 
V\\  shave  you  for  nothing  and  gi?e  you  a  drink!*' 

"No,"  responded  the  barber,  "you  read  it 
wrong.    It  is  thus : 

What!  Do  you  think 
I'll  shave  you  for  nothing  and  give  you  a  drink?" 

If  an  action  at  law  had  arisen,  it  is  easy  to 
see  that  punctuaion,  had  there  been  any  on 
the  sign,  would  have  determined  the  court. 

There  are  a  great  many  conveyances,  con- 


tracts and  pleadings  drawn  every  day  among 
us  that  are,  in  expression,  as  ambiguous  as 
the  barber's  sign.  Next  after  the  importance 
of  having  a  clear  and  precise  idea  of  what  is 
to  be  expressed,  is  the  importance  of  being 
able  to  express  it  with  such  precision  of  lan- 
guage that  punctuation  is  not  necessary  to 
make  it  clear,  and  that  the  insertion  of  punc- 
tuation cannot  obscure  or  pervert  its  meaning. 
—Daily  {N.  Y.)  Register. 


€lr«aiiistoiiUal  E¥ld«ae«. 

Albert  Mitchell,  colored,  was  executed  at 
Louisa  Court  House,  Virginia,  November  5, 
1880,  for  the  murder  of  Charles  K.  Walton, 
white,  in  March,  1879,  The  crime  for  which 
Mitchell  suffered  death  was  fastened  upon 
him  in  a  curious  manner.  On  the  night  of 
March  9th,  1879,  the  store  of  Charles  K. 
Walton,  at  Yanceyville,  Louisa  county,  was 
destroyed  by  fire,  and  the  body  of  Mr.  Wal- 
ton was  found  in  the  ruins,  the  head  crushed 
in,  and  presenting  evidence  that  murder  had 
been  committed  before  the  building  had  been 
fired.  Walton  had  always  worn  a  heavy  gold 
ring,  and  search  was  made  for  it  in  the  ashes 
of  the  fire  in  the  place  where  the  charred  re- 
mains of  his  body  were  found.  Suddenly  a 
negro,  named  Bill  Talley,  who  was  helping  in 
the  search,  held  up  the  ring  saying,  "  here  it 
is ;  I  found  it  I''  It  was  at  once  recognized 
by  Walton's  friends  and  the  significant  cir- 
cumstance that  it  showed  no  signs  of  ever 
having  been  in  the  fire  attracted  attention. 
Talley  was  arrested,  and  then  confessed  that 
Mitchell  had  given  him  itthe^ay  after  the  fire, 
and  that  he  did  not  know  it  was  Walton's  until 
he  heard  it  talked  about.  He  then  got  scared 
and  endeavored  to  get  rid  of  it  in  the  way  de- 
sciibed.  Mitchell  had  just  been  married,  and 
search  upon  his  premises  disclosed  broken 
pickle  jars  and  cans  that  had  come  from  Wal- 
ton's stock.  Mitchell  was  arrested,  and  made 
a  full  confession.  He  had  been  engaged  to 
be  married,  and  lacked  the  means  to  supply  a 
bridal  feast  up  to  his  ideas  of  proper  style. 
Taking  his  axe,  he  went  to  the  store  late  on 
the  night  of  the  murder,  and  as  soon  as  he 
was  let  in  he  hewed  Walton  down.  He  then 
filled  a  sack  with  cakes,  crackers,  pickles, 
candy,  cheese,  nuts,  Bologna  saus^es  and 
such  other  things  as  struck  his  fancy )  broke 
open  the  money-drawer  and  took  its  contents, 
despoiled  Walton's  body  of  all  valuables,  and 
then  spread  coal  oil  about  and  set  fire  to  the 
building.  The  next  day  he  got  out  a  license 
and  was  married.  The  feast  was  one  of  the 
most  sumptuous  the  colored  population  had 
known  on  such  an  occasion.  It  was  certainly 
expensive,  for  it  cost  two  men  their  lives. 


Digitized  by 


Google 


780 


WASHINGTON  LAW  REPORTER. 


Vol.  Vm 


Tli«  Hanfflnl-Browii  £■«•€•« 

It  will  be  remembered  that  this  celebrated 
case  of  unclaimed  property,  which  has  now 
gone  from  the  lowest  to  the  highest  of  our 
equity  tribunals,  was  recently  decided  defi- 
nitely by  the  House  of  Lords  against  the  ap- 
pellants. A  brief  recapitulation  of  the  facts 
of  the  case  may  be  of  interest.  The  deceased 
Maria  Mangini-Brown,  an  elderly  widow  lady, 
died  at  her  residence,  No.  28  Herfcford  street, 
Mayfair,  on  21st  December,  1871,  leaving 
about  a  quarter  of  a  million  sterling.  All 
her  descendants  were  either  deceased  or  shut 
out,  and  as  she  made  no  valid  testamentary 
disposition,  the  Crown  took  possession  of  her 
estate.  Claimants  were  not  long  in  coming 
forward,  and  ultimately  the  true  next-of-kin 
of  the  deceased  were  found  in  the  persons  of 
a  family  named  Freccia.  They  obtained  a  de- 
cree in  their  favor,  and  a  portion  of  the  fund 
was  paid  out  to  two  of  the  claimants.  Very 
soon  after  this,  however,  certain  other  persons, 
among  them  a  Mrs.  Sturla,  came  forward,  and 
asserted  that  they  were  the  tru/B  next-of-kin  of 
the  intestate,  whose  father  was  not,  as  asserted 
by  the  Freccias,  born  at  St.  Ilario,  near  Genoa, 
in  1735,  but  another  person,  born  at  Quarto, 
not  far  from  that  town,  in  1744.  The  ques- 
tion was  one  of  identity,  and  although  every 
authority  before  whom  the  case  was  brought 
decided  that  the  St.  Ilario  Mangini  was  the 
•  real  "Simon  Pure,"  the  disappointed  Sturlas 
appealed  from  every  decision  until  the  case 
was  decided  against  them  by  the  highest  ju- 
dicial tribunal  in^the  realm. 

The  case  of  Mrs,  Sturla  and  her  co-heirs 
depended,  as  has  been  already  stated,  on  a 
document  purporting  to  have  been  obtained 
from  the  state  archives  office  in  Genoa,  and 
which  had  been  tampered  with  at  some  period 
or  other.  They  have  not  only  failed  in  their 
attempt  to  prove  themselves  what  they  are 
not,  but  are  also  saddled  with  all  the  costs  of 
the  former  decisions  against  them  ;  they  can- 
not even  receive  that  condolence  in  their  mis- 
fortune to  which  they  would  have  been  en- 
titled had  not  questionable  practices  been  re- 
sorted to  in  order  to  strengthen  their  claim. — 
London  Next-of-Kin  Gazette. 


.  To  WHOMSOEVER  a  man  grants  a  thing,  he 
grants  that,  without  which  the  thing  cannot  be 
enjoyed.  A  person,  for  instance,  selling  the 
timber  on  his  estate,  the  buyer  may  cut  down 
the  trees  and  convey  them  away  without  being 
responsible  for  the  injury  which  the  grass  may 
sustain,  from  carts,  &c.,  during  the  necessary 
time  of  conveyance.  The  most  practicable 
and  direct  route,  of  course,  being  taken. 


Identification  of  the  accused  is  one  of  the 
material  facts  to  be  alleged  in  an  indictment, 
and  this  is  usually  done  by  giving  the  name. 
But  when  such  name  or  any  other  material 
fact  is  not  an  essential  ingredient  of  the  of- 
fence, t,  e.,  a  fact  without  which  no  offence 
could  be  implied,  such  name  or  fact  may  be 
alleged  as  unknown  to  the  grand  jury.  If  the 
fact  appear  at  the  trial  that  the  indictment 
is  not  a  true  presentment,  in  that  the  grand 
jury  had  knowledge  of  such  name  or  fact,  the 
indictment  should  be  quashed  in  order  that  a 
new  indictment  may  be  preferred.  [Jonea  v. 
The  State.    S.  C.  Ala.     1880,] 


Inttdd  mti  $nM  mti 


Brown  v.  La  Dow. 

1.  Under  the  statute  and  rules  the  only 
question  presented  to  the  Board  of  Examiners- 
in-Chief  on  an  appeal  from  the  Examiner  of 
Interferences  is  which  of  the  parties  to  the 
controversy  is  the  prior  inventor. 

2.  The  Board,  by  undertaking  in  its  de- 
cision to  show  that  the  inventions  declared  to 
be  in  interference  were  not  the  same,  and 
treating  the  issue  between  the  parties  as  a 
''  fictitious  one,"  and  rendering  a  decision  on 
such  alleged  fictitious  issue,  exceedf  d  its  juris- 
diction. 

3.  The  question  of  interference  had  been 
twice  before  the  Commissioner  on  motion,  and 
and  each  time  decided  affirmatively,  and  the 
Board  was  guilty  of  an  impropriety  in  thus 
reopening  the  question  in  their  decision. 

4.  If  the  Board,  upon  an  examination  of  a 
case,  is  of  the  opinion  that  the  devices  do  not 
interfere,  it  is  its  duty,  under  rule  1S4,  to  call 
attention  to  that  fact  by  a  statement  OHTiexed 
to  its  decision,  not  a  part  of  it.  * 

5.  It  is  sufficient  always  for  an  appellate 
tribunal  to  consider  the  questions  before  it  in 
the  form  presented  by  the  appeal,  and  although 
the  Commissioner  and  Board  may  look  beyond 
the  questions  so  raised  in  considering  the 
case,  still  no  decision  affecting  the  rights  of 
the  parties  can  be  made  upon  any  question 
not  involved  by  such  appeal. 

6.  If  reasons  are  discovered  by  the  appellate 
tribunal  showing  prima  facie  that  a  patent 
ought  not  to  issue,  the  case  must  be  returned  to 
the  Primary  Examiner  for  his  consideration, 
and  the  party  to  be  affected  thereby  must  have 
an  opportunity  to  show,  if  ho  can,  why  such 
reasons  should  not  operate  against  him. 

7.  Where  the  rules  of  practice  have  been 
clearly  indicated  and  determined,  there  is  no 
reason  why  any  officer  of  the  bureau  should 
fail  to  observe  them. 


Digitized  by 


Google 


Vol.  Vm 


WASHINGTON  LAW  REPORTER. 


731 


Sand  Ji|partnw[nt. 


Furnished  by  D.  K.  SlOKBLS. 

Lawrence  Kbtchcjm.^-Onb  of  the  Selbt 
Cases. 

The  Secretary  of  the  Interior  declines  to  modify  de- 
cision of  July  21,  1880,  in  said  case. 

The  act  of  March  1,  1877,  Imposed  upon  the  Land 
Department  the  duty  of  enquiring  Into  alleired 
settlement  rights  upon  lands  Improperly  certifled 
to  the  State  of  California,  In  lieu  of  school  sec- 
tions 16  and  36 .  Such  being  the  case,  the  certifi- 
cation itself  must  be  brought  in  review  by  the 
same  tribunal.  The  act,  therefore,  confers  JuHp- 
diction  to  dispose  of  the  title  to  tlie  party  adjudged 
to  have  the  better  right  under  the  provisions 
thereof. 

Department  of  the  Interior, 
Washington,  D.  C,  Nov.  6,  1880. 

Sir  :  On  the  26th  of  August  last,  Messrs. 
Britton  &  Gray  in  behalf  of  the  purchasers 
from  the  State  of  California,  filed  an  applica- 
tion for  a  review  and  reversal  of  my  decision 
of  July  21,  1880,  directing  patent  to  issue  in 
favor  of  Lawrence  Eetcham,  for  the  S.  E.  \  of 
section  18,  town  2  S,  Range  13  W.,  S.  B.  M., 
Los  Angeles  District. 

The  first  ground  presented  in  support  of  the 
motion,  is  the  allegation  that  the  decision 
<*  stands  in  admitted  contradiction  of  the  de- 
cisions of  the  Department,  made  at  recent  and 
contemporaneous  dates,*'  which  hold  certifica- 
tions of  land  to  be  '*  equivalent  in  all  respects 
to  a  patent,'*  and,  until  judicially  annulled,  a 
bar  to  further  executive  action  respecting  the 
title.  In  support  of  this  allegation  counsel 
cite  Selby  v.  State  of  California,  May  9, 1879 ; 
Townsend  v.  Central  Pac.  R.  R.  Co.,  June  26, 
1879 ;  Brown  v.  Chicago,  Rock  Island  &  Pac. 
R.  R.  Co.,  May  4,  1880,  and  Daly  v.  Weaver, 
July  17,  1880. 

I  have  examined  the  oases  referred  to,  and 
find  the  charge  of  inconsistency  unsupported 
by  the  facts,  except  in  the  case  of  Selby, 
wherein  it  was  held  that  the  general  doctrine 
announced  in  the  other  cases  applied  as  well 
to  cases  under  the  act  of  March  1,  1877  (19 
Stats.,  267,)  and  forbade  the  issue  of  patent, 
even  if  it  should  be  found  that  his  settlement 
right  operated  to  defeat  the  confirmation  of 
the  State  title. 

But  that  fact  was  found  against  Selby ;  and, 
consequently,  the  discussion  upon  the  effect 
of  the  mere  certifications,  independent  of  the 
confirmatory  statute,  or  as  governed  and  reg- 
ulated by  it,  was  not  necessary  to  the  de- 
cision,   and    cannot   bind    the    Department 


in  a  case  wherein  such  inquiry  may  become 
material. 

That  question  did  arise  in  the  case  of  Ru- 
fus  McCreery,  September  15, 1879,  and  he  was 
held  entitled  to  his  patent  solely  upon  the 
ground  that  his  settlement  right  was  pro- 
tected by  the  act  of  1877,  and  that 'by  such 
act  title  to  the  land  was  not  confirmed  to  the 
State. 

The  case  of  Brown  et  al.  v.  Chicago,  Rock 
Island  and  Pac.  R.  R.  Co.,  is  not  relevant  to 
the  one  under  consideration.  The  proviso  to 
the  act  of  January  81,  1873  (17  Stats.,  421), 
was  expressly  held  by  the  decision  in  case  of 
Bell  V.  said  company  (3  Land  Owner,  170),  to 
be  inapplicable  to  the  certified  lands,  because 
*'the  United  States  at  that  time  had  no  title 
or  interest  in  the  lands  granted  to  said  State 
by  the  act  of  1856.*'  The  certification  was  ac- 
cordingly treated  as  valid  under  previous  laws, 
and  the  case  cannot  be  confounded  with  one 
wherein  the  selections  and  certifications  were 
confessedly  illegal,  and  must  stand  or  fall  by 
the  provisions  of  the  confirmatory  statute 
alone. 

The  other  cases  cited  relate  to  certifications 
upon  which  Congress  has  not  legislated,  to 
disposals  made  in  regular  order  of  business, 
and  within  the  supposed  scope  of  department 
authority,  and  wherein,  if  there^be  invalidity, 
it  has  been  said  that  the  courts  present  a 
proper  tribunal  for  the  determination  of  the 
question,  nq  specific  act  of  the  legislature 
having  directed  inquiry  or  adjustment  by  this 
Department. 

By  the  act  of  1877  such  inquiry  is  clearly 
required.  The  second  section,  as  held  by  me 
in  the  case  of  Watson  v.  The  State,  one  of  the 
Selby  cases  decided  January  28,  1880,  directs 
the  disposal  of  lands  not  found  confirmed  on 
account  of  described  impediments ;  and  the 
third  section,  under  which  this  case  arises, 
provides  for  the  presentation  of  the  claim  and 
proofs  of  settlement  to  the  register  and  re- 
ceiver, "  under  such  rules  and  regulations  as 
ma}'  be  established  by  the  Commissioner  of 
the  General  Land  'Oflace/' 

If  these  claims  and  proofs  are  not  to  be  ex- 
amined, and  the  rights  of  the  contesting 
parties  are  not  to  be  adjusted  by  this  Depart- 
ment, why  are  they  not  referred  at  once  to 
the  proper  courts  with  authority  to  sue  for  the 
annulment  of  the  certification,  and  a  judicial 
recognition  of  their  rights  under  the  statute  ? 
If  jurisdiction  of  the  subject  matter  and  of  the 
parties  is  given  to  this  Department,  it  neces- 
sarily follows  that  power  is  also  given  to  com- 
plete the  remedy  and  dispose  of  the  title  to 
the  party  adjudged  to  have  the  better  right 
under  the  provisions  of  the  law.    It  was  the 
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declared  purpose  of  the  act  of  1877,  to  confirm 
defective  and  invalid  State  selections  for 
school  indemnity.  The  want  of  any  title  in 
the  State  was  the  conceded  fact  upon  which 
the  confirmation  became  necessary,  and  the 
saving  of  the  usual  legal  effect  of  a  certifica- 
tion was  the  purpose  in  view.  But  this  pur- 
pose was  made  to  yield  to  the  preferred  claims 
of  actual  settlers,  and  their  right  to  dispute 
the  confirmation  was  recognized  under  certain 
restrictions,  if  they  had  made  such  settlement 
prior  to  the  date  of  certification.  The  district 
land  office  was  designated  as  the  tribunal  in 
which  their  right  was  to  be  established,  and, 
as  such  right  could  only  be  claimed  in  cases 
prescribed  by  the  law,  it  necessarily  follows 
that  the  certification  itself  must  be  brought  in 
review  by  the  same  tribunal.  This  in  my 
judgment  clearly  confers  the  needed  jurisdic- 
tion, if  it  did  not  previously  exist. 

There  is,  consequently,  no  error  in  holding 
that  patent  may  properly  issue  to  settlers,  un- 
der the  provisions  of  the  act  of  1877. 

II.  The  second  ground  for  the  present  ap- 
plication rests  upon  an  alleged  error  in  law, 
based  upon  the  findings  of  fact  in  the  decision. 
As  to  the  facts  themselves  there  is  no  dispute. 
They  were  correctly  recited.  It  is  only  in- 
sisted that  in  the  eye  of  the  law,  (the  statute 
of  1877,  which  counsel  insist  cannot  apply  to 
this  case,)  the  admitted  facts  prove  bad  faith 
in  the  inception  of  the  claim,  in&ftead  of  good 
faith,  as  found  by  this  Department.  And  up- 
on this  assumption  the  case  is  reargued,  with 
a  view  to  correct  the  alleged  error  of  conclu- 
sion, and  obtain  anew  application  of  the  same 
law  to  the  same  facts,  contrary  to  the  decision 
rendered.  No  new  matter  is  set  up  under 
this  head  upon  which  to  base  a  petition  for 
review.  I  do  not  think  the  prayer  entitled  to 
notice.  The  rule  laid  down  with  respect  to 
the  case  was  that  the  law  ''was  intended  to 
protect,  upon  either  side,  the  bona  fide  settle- 
ment, improvement  and  occupation  of  the 
prior  settler,  as  measured  by  the  usual  and 
reasonable  requirements  of  the  settlement 
laws — not  to  save  from  appropriation  lands 
merely  held  by  a  show  of  occupation,  without 
such  substantial  settlement  and  improvement." 

I  do  not  think  this  rule  requires  reconsider- 
ation or  modification.  It  appears  to  me  emi- 
nently just  and  fair.  In  applying  it  to  the 
conceded  facts,  it  was  held  that  Ketchum  had 
in  the  inception  and  maintenance  of  his  im- 
provement, a  priority  over  Clough,  the  lattet 
having  for  years,  as  shown  by  his  own  testi- 
mony, recognized  his  undisputed  possession 
and  residence,  and  purchased  from  him  a 
portion  of  his  agricultural  crop,  without  setting 
np  any  claim  to  the  same  as  owner  of  the  soil. 


Effort  is  made  to  show  settlement  upon  the 
entire  320  acres,  by  the  fact  of  Clough's  res- 
idence on  the  quarter  section  adjoining  Ketch- 
um's  claim.  But  it  is  admitted  that  he  pur- 
chased these  separate  tracts  from  different 
persons ;  that  he  took  no  deed  for  the  tract 
occupied  by  Ketchum,  consequently  had  no 
title  to  record,  and  that  he  settled  and  im- 
proved only  the  one  described  in  his  deed,  the 
other  being  covered  all  over  with  wild  mustard, 
except  the  small  patch  of  com  within  a  few 
inches  of  Ketchum's  house,  which  com  Clough 
immediately  removed,  without  objecting  to  the 
act  of  Ketchum  in  settling  and  building  there. 

Upon  these  facts,  I  think  the  law  was 
properly  applied  in  favor  of  Ketchum,  and  if 
there  be  any  doubt  upon  the  subject,  he  is  en- 
titled to  his  patent  in  order  that  he  may  have 
equal  chances  with  the  State  claimants;  to  de- 
fend such  right  as  he  may  possess  in  the 
courts  of  the  country. 

It  is  made  to  appear  by  certain  affidavits 
filed  subsequently  to  the  motion,  that  Ketchum 
has  been  out  of  possession  since  1875,  and 
that  other  persons  who  about  that  time  pur- 
chased the  alleged  State  title,  have  largely 
improved  the  land. 

They  also  allege  want  of  notice  of  the  pro- 
ceedings taken  in  behalf  of  Ketchum. 

It  is  sufficient  to  say  on  this  point,  that  tiie 
claim  of  Ketchum  was  pending  from  the  year 
1871,  and  was  still  undecided  when  they  al- 
lege purchase  in  1875.  It  is  the  fault  of  their 
grantor  if  he  failed  to  advise  them  of  the  true 
condition  of  this  title,  and  of  his  resort  to  the 
courts  to  maintain  it,  ignoring  the  contest  in 
the  land  office.  But  the  State,  in  whose  be- 
half the  act  of  1877  was  passed,  did  appear  in 
the  case,  both  prior  to  and  since  its  passage, 
and  has  filed  her  objections  to  the  admission 
of  Ketchum's  claim,  and  prosecuted  the  case 
to  the  present  time.  She  was  represented  on 
the  final  appeal  by  the  same  counsel  who  now 
move  this  review,  and  it  is  too  late  to  bring  in 
remote  assignees  who  purchased  after  the  pro- 
ceedings were  instituted,  and  object  to  what 
has  been  done,  on  a  plea  of  want  of  proper 
parties. 

As  to  want  of  possession  by  Ketchum  after 
eviction  of  Clough,  I  have  to  state  that  tiie 
question  is  not  new.  It  was  decided  by  this 
Department  May  16,  1877,  just  after  the  pas- 
sage of  the  act  of  Congress,  and  in  view  of  its 
provisions,  as  thus  stated. 

The  order  of  hearing  says : 

'^  In  these  cases  it  appears  that  claimants 
tendered  final  proof  and  payment  for  their  re- 
spective tracts,  in  the  months  of  February  and 
March,  1873,  and  it  is  alleged  that  thereafter 
they  were  ousted  from  the  possession   ♦  ♦  ♦ 
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by  a  writ  issuing  oat  of  a  eourt  of  competent 
jurisdiction  in  said  State,  in  suits  instituted 
by  said  State,  or  claimants  thereunder,  and 
that  since  said  ouster  they  have  been  unable 
to  reside  thereon. 

If  these  allegations  shall  be  shown  to  be 
true,  proof  of  compliance  with  the  law  under 
which  they  claim,  until  the  time  such  tender 
of  final  proof  and  payment  was  made,  and 
that  they  were  qualified  pre-emptors,  will  be 
sufficient,  and  the  payments  made  by  them  in 
April,  1876.  will  be  considered  as  full  pay- 
ment for  the  land,  and  patents  should  issue  to 
them  therefor." 

Eetchum  was  one  of  the  parties  expressly 
named  in  ths  instructions.  They  were  issued 
upon  the  application  of  R.  M.  Widney,  attor- 
ney for  the  State  of  California,  and  upon  his 
representation  that  the  -State « had  not  been 
given  sufficient  notice.  Having  accepted  the 
order  for  hearing  made  at  request  of  the  State, 
without  objection  as  to  the  limitations  there- 
in expressed,  and  gone  to  trial  on  the  only 
matter  left  open  for  examination,  the  questions 
then  ruled  out  and  disposed  of  cannot  be 
brought  into  this  issue  for  new  adjudication, 
by  a  motion  for  review  after  final  submission 
and  decision  on  the  merits  as  presented. 

And  it  may,  also,  be  remarked  that  the  juris- 
diction to  issue  patent  to  these  claimants  up- 
on sufficient  proofs,  was  distinctly  asserted  in 
the  same  order  for  hearing,  and  was  accepted 
as  the  logical  construction  of  the  act  of  1877, 
by  the  claimants  in  behalf  of  the  State.  They 
only  asked  an  opportunity  to  show  bad  faith 
on  the  part  of  the  settlers,  as  governed  by 
that  act,  and  this  opportunity  was  fully  granted 
them. 

The  single  case  of  Selby  thus  appears  to 
stand,  by  declaration  not  material  to  the 
grounds  of  the  decision  rendered,  in  opposi- 
tion to  the  several  other  cases,  and  in  opposi- 
tion to  the  instructions  under  which  it  was 
remanded  for  trial. 

As  the  law  of  the  case  is  admitted  by 
counsel  to  coincide  with,  rather  than  to  deny, 
the  jurisdiction  of  the  Department,  and  as  the 
only  anxiety  manifested  is  to  preserve  a  con- 
sistency of  rulings,  I  must,  upon  full  con- 
sideration of  the  subject,  allow  the  decision 
in  the  present  case  to  stand ;  the  obiter  dictum 
of  the  Selby  case,  having  been  practically 
overruled  in  all  the  subsequent  cases,  where  it 
became  a  material  point  of  issue. 

The  motion  for  review  is  accordingly  de- 
nied, and  I  herewith  transmit  the  papers  for 
their  appropriate  files. 

Very  respectfully, 

C.  ScHURZ,  Secretary. 

The  Comm'r  of  the  General  Land  Office. 


Sthi}  ({ourts. 


IM  EaVITT.>IV«w  Salts. 

N^oy*  0  1880 
7498.  L.  M.  Solomon  Oooser  y.  Charles  E.  Edwarde  «t  al. 
Injanction.    Com.  «oU.,  Ohat  and  Oeo.  A.  Kin^, 

Noy  10  1880 
7490.  J.  L.  Brown  v.  Caroline  A.  Brown.    Divorce.  Com. 
sol.,  E.  B.  Hay. 

76W.  Peiltlon  of  B.  U.  Keyser,  receiver  Qerman  American 
National  Bank.    To  sell,  Ac.    Com.  sol.,  B.  U.  Keyser 


CIRCUIT  €OURT.-.lI« 


22400.  Oeo.  W.  Tltlow  y.  Jas. N.  Carpenter.  Account.  $260. 
Plffs  attys,  Worthlngton  k  Heald.  ' 

Noy  9  1 880 

22401.  Charles  H.  Ross  ft  Co.  v  W.  J.  Martin.    Bill  of  ex- 
change. $lfi5.76.    Plffs  aity,  W.  J.  Miller. 

22402  John  Carroll  v.  Felix  Martin.     Repleyin.     Pills 

224*03.'  Benj.  P.  Sutter  y.  J.  S.  Barker  et  al.    Noie.  $176. 
Plffs  atty,  B.  T.  Uanley.  * 

Noy  10  1880 

•srT'V.kat'ty!  "k  B.Tl|   '""•  '•  "••  '^""""•-    '^««'- 
28400.  Horace  S.  Johnson  v.  P.  G.  Sauer.    Appeal     Plffs 
atty,  L.  Kean. 

22407.  Qeorge  Field  y.  Ludwick  Schultx.    Jadirment  of 
Justice  Helmlck,  $24  66. 

22408.  Catharine  Schrier  y.  A.  Samstag  et  al.    Acct.  $300 
Plffs  atty,  H.  B.  Moulton .  *  ^^ 

^  Noy   11  1880 

22409.  AmmonBehrend  V.Frederick  Douglass.*  Replevin. 
Plffs  atty,  Leon  Tobriner. 

22410.  Wm.  Gnnton  y.  James  G.  Cornell.    Appeal.    DefU 
atty,  H.  T.  Taggart.  *^*^  "^ 

22411.  Henry  K.  Willard  y.  Wm.  W.  W.  Wood.    $10,000 
Plffs  atty,  Enoch  Totten.  viv.uw. 

»412.  bennls  Shea  et  al.  y.  Michael  Kelly.    i;jectment. 
Plflfc  atty.  E.  A.  Newman. 

PROBATE  COURT. 

Noy  12  1880 

The  will  of  Roroanus  Rndbardt  was  admitted  to  probate, 
and  letters  issued  to  Annie  Rndhart ;  bond.  $1,000 

John  F.  Havenner  was  appointed  guardian  to*  Anna  O 
and  Nina  B.  Havenner;  bond.  $600. 

Estate  of  Sarah  M.  Thompson ;  letters  de  bonis  non  issued 
to  Marias.  Thompson:  bond*  $4,000. 

]-:state  of  Rudolph  Lefflebein;  letters  issued  to  M    A 
Davis ;  bond,  $100. 

Estate  of  H.  H.  Willard    letters  issued  to  Wash  B  Wil- 
liams ;  bond.  $1,000, 

The  will  of  Jacob  Arth  was  admitted  to  probate :  letters 
issued  to  widow  ;  bond,  $6,000. 

Estate  of 'Pierre  Klaire;  petition  of  Nar.  isse  Demonceot 
for  letters  filed.  * 

The  will  of  Virginia  Wymer  was  admitt«>d  ^o  probate 
and  letters  issued  to  Abram  Miller;  bond,  $600. 

W.  H.  H.  Alden  was  appointed  guardian  to  Ellen  M.  and 
Agnes  H.  Alden ;  bond,  $600. 

Estate  of  Philip  B.  Fouke ;  order  requiring  administra- 
trix to  file  additional  bond. 

The  will  of  Peter  G.  Meem  was  tiled  for  probate. 


Legal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OP 
Columbia  holding  a  Special  Term  for  Orphans*  Court 
Business.    November  IS,  1880. 

In  the  case  of  William  A.  Gordon,  executor  of  Imogen 
Caper  ton,  deceased,  the  executor  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  loth 
day  of  December.  A.  D.  1880,  at  H  o'clock  a.  m.  for  making 
payment  and  distribution  under  the  Court's  direction 
and  control ;  when  and  where  all  creditors  and  persons, 
entitled  to  distributive  shares  or  a  residue,  are  here- 
by notified,  to  attend  in  person,  or  by  agent  or  attor- 
ney duly  authorised,  with  their  claims  against  the  es- 
tate properly  vouched ;  otherwise  the  executor  will  take 
the  benefit  of  the  law  against  them:  Provided,  a  copy 
of  this  order  be  published  once  a  week  for  three  weeks  in  toe 
Washington  Law  Reporter  previous  to  the  said  day. 

48-3  Test:  A.  WEBSTER,  Register  of  Wills. 
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Legal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  ]2Ui  day  of  Noyember,  1880. 
James  L.  Bbowk,  Complainant,     / 

V.  {N0.74M.    Equity. 

Cabolinb  a.  Browh,  Defendant.  ) 
On  motion  of  the  plaintiff;  by  Mr.  E.  B.  Hay.  hU  sol- 
icitor, it  is  ordered  that  the  ^lendant  cause  her  appear- 
ance to  be  entered  herein  on  x>r  before  the  first  rule-day 
occnrrlns  fortv  days  after  this  day :  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default,  and  tha',  the 
above  order  be  published  in  the  Law  Reporter  the  number 
of  times  required  by  law. 
By  the  Court :  W.  8.  COX,  Justice,  Ire. 

A  true  copy.         Test ;  48-3        R.  J.  Mbiqs.  Clerk 


Legal  Notices. 


IN  THE  SUPREME  COURT  OF  THE   DISTRICT  OF 
Columbia,  the  10th  day  of  November,  1880. 
Maruarbt  Frrguson        ) 

T.  \    No.  6.884.    Equity. 

John  H.  Fbrguson.  } 

On  motion  of  the  plaintiff*,  br  Mr.  P.  B.  Stilson,  her  sol- 
icitor, it  is  ordered  that  the  defendant.  John  H.  Ferf^uson, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule  day  occurring  forty  days  after  this  day;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  Court:  W.  S.  COX,  Justice. 

A  true  copy.  46-8 Jestj  R.  J.  Mbiqs,  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Business.    Norember  19,  1880. 

In  the  case  of  John  L.  French,  adm'r  of  OTanes  Bassma- 
gian  dec'd,  the  administrator  aforesaid  has,  with  the  appro- 
Tal  of  Ihe  Court,  appointed  Friday,  the  lOih  day  of  December, 
A.  D.  1880,  at  U  o'clock  a.  m.  for  making  payment  and  dis- 
tribution under  the  Conn's  direction  and  control:  when 
find  where  all  creditors  and  persons  entitled  to  dIstribuHre 
shares  or  legacies  or  a  residue,  are  hereby  notified  to  at- 
tend in  person  or  by  agent  or  attorney  duly  authorixed. 
with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  administrator  will  take  the  benefit  of  the 
law  against  them :  Provided,  a  copy  of  this  order  be  pub- 
lished once  a  week  for  three  weeks  In  the  Washington  Law 
Reporter  previous  to  the  said  day. 

46  S  A.  WEBSTER,  Register  of  WUls. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Business.  November  IS,  1880. 
In  the  case  of  Juliana  W.  Qales,  executrix  of  Sarah  J* 
M.  Gales,  deceased,  the  executrix  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  IDth 
day  of  becember,  A.  D.  1880,  at  II  o'clock  a.  m.  for  ma- 
king payment  and  distribution  under  the  Court's  di- 
rection and  control ;  when  and  where  all  creditors  and 
Eersons  entitled  to  distributive  shares  or  a  residue,  are 
ereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorised,  with  their  claims  against  the  estate  prop- 
erly vouched ;  otherwise  the  executrix  will  take  the  benefit 
of  the  law  against  them :  Pro  rided  f\  copy  of  this  or- 
der be  published  once  a  week,  for  three  weeks,  in  the  Wash- 
ington Law  Reporter,  previous  to  the  said  day. 
46-a Test ;     A   WEBSTER.  Register  of  Wilis. 

EXTRACT  FROM  THE  PROCEEDINGS  OF  THK  Su- 
preme Court  of  the  District  of  Columbia,  holding  a 
Special  Term  for  Orphans*  Court  business,  on  Friday, 
the  12th  day  of  November,  A.  D.  1880. 

In  re  estate  of  Philip  B.  Fuuke,  deceased. 

Upon  the  petiiion  of  John  H.  Strider,  it  is,  this  12th  day 
of  November,  1880.  Ordered,  that  Emma  M.  Fouke.  adminis- 
tratrix of  the  said  Philip  B.  Fonkc,  unless  on  or  before  De- 
cember 10th  next  she  appear  and  show  cause  to  the  con- 
trary, file  in  this  Court  an  addditional  bond,  with  sufficient 
snrety  or  sureties  to  be  approved  by  the  Court,  in  the  penal 
sum  of  $40,0(X),  conditioned  for  the  faithful  performance  of 
her  duties  as  administratrix  as  aforesaid ;  and  that  upon 
failure  so  to  file  said  additional  bond,  or  show  cause  to  the 
contrary,  she  be  removed  from  her  said  office  of  adminis- 
tratrix ;  Provided  a  copy  of  this  order  be  publisAed  in  the 
Washington  Law  Reporter  and  the  St.  Louis  Republican, 
once  a  week  for  thnre  weeks4>efore  the  said  10th  day  of  De- 
cember, 1880. 

I  hereby  certify  the  aforegoing  to  be  a  true  extract  from 
the  proceedings  of  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  'lerm.on  the  day  and  date 
first  hereinl>efore  written. 

WItuess  my  hand  and  the  seal  of  the  Supreme  Court, 
holding  a  Special  Term,  this  18th  day  of  November,  A.  D. 


SBAL. 

40-3 


A.  WEBSTER. 

Register  of  WilU. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Nicholas  E.  Laddb  bt  al.,  ComplainantB,  )  In  Equity. 
V.  {    No.  6088. 

Fakrib  y.  Mamgitx  bt  al.,  Defendants.     3     Doc.  17. 

Robert  W.  McPherson,  the  trustee  in  this  cause,  having 
reported  to  the  court  that  he  has  sold  the  real  estate  de- 
scribed in  the  proceedings  in  this  cause,  that  is  to  say,  all 
that  part  of  lot  numbered  fourteen  04),  in  square  num- 
bered one  hundred  and  forty-two  (142),  beginning  on  IStb 
street  west  at  the  northeast  comer  of  the  said  lot,  and  ron- 
ning  thence  west  with  the  north  line  thereof  one  hundred 
and  thirty-one  feet  three  inches  (181  ft.  8  in.k  thenc«  south 
with  the  west  hne  of  said  lot  twenty  one  feet  two  and-a- 
half  inches  (SI  ft.  SM  In  };  thence  east,  and  parallel  to  the 
north  line  of  said  lot,  one  hundred  and  thirty-one  feet  three 
inches  (181  ft.  S  In.)  to  18th  street  aforesaid;  thence  north 
with  the  line  of  18th  street  aforesaid,  twenty-one  feet  two- 
and  a  half  inches  (81  ft.  1%  in.),  to  the  beginning,  with  the  im- 
provements, ways,  easements  and  appurtenances,  to  Fred- 
erick Koones ;  it  is  this  10th  day  of  November,  1880,  ordered 
that  the  said  sale  be  ratified  and  confirmed,  unless  cause  to 
the  contrary  thereof  be  shown  on  or  before  December  etk. 
1880 ;  Provided,  a  copy  of  this  order  be  inserted  tn  the  Wash- 
ington Law  Reporter,  once  a  week  in  each  of  three  succes- 
sive weeks  befbre  saitf  day. 

The  report  states  the  amount  of  sales  to  be  #8,025. 

W.  S  COX,  Justice.  Ac 

True  copy.    Testt        46-8  R.  J.  MBi08.Clerk. 


IN  THE  SUPREME  CK)URT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Oonrt 
Business.  November  12, 1 880. 
In  the  case  of  A.  Thomas  Bradley,  administrator  c.  t.  a. 
of  William  M.  Walker,  deceased,  the  administrator  c  t.  a. 
aforesaid,  has.  with  the  approval  of  the  0>nrt,  rppointed 
Frklay,  the  loth  day  of  IJecember,  A.  D.  1880.  at  1 1  o'clock  a. 
m.  for  making  payment  and  distribution  under  the  Coart*s 
direction  and  control :  when  and  where  all  creditors  and 

Eersons  entitled  to  distributive  shares  or  a  residue,  an 
ereby  notified  to  attend  in  person  or  by  agent  or  attoraey 
duly  authorised,  with  their  claims  against  the  estate  prop* 
erly  vouched;  otherwise  the  administrator  c.  t.  a. will 
take  the  benefit  of  the  law  against  them :  Provided  a  copy 
of  this  order  be  published  once  a  week,  for  three  woeliw, 
iu  the  Washington  Law  ReporterM>revious  to  the  said  day. 
48*8        Test:  A.  WEBSTER,  Register  of  Wills. 


I    No.  7488.    Eq.  DoekA  20. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  20th  day  of  October,  1880. 
Sabah  F.  Hampton. 

V. 

WiLLTAM  W.  Hampton. 

On  motion  of  the  plaintifT,  by  Mr.  S  R.  Bond,  her  soliciior, 
it  is  ordered  that  the  defendant,  Wm  W.  Hampton,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  court.  W.  S.  0<  IX,  JusUce. 

A  true  copy.       Test?        43-8  R  J.  Mbiqw.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  18th  day  of  October,  1880. 

CHABLB8  MiLLBB  ) 

V.  [    No.  748^     Equity  Doc.  2iL 

AXJf  A  MiLLBR.  ) 

On  motion  of  the  plain tifT,  bv  Belva  A.  Lockwood,  Us 
solicitor,  it  Is  ordered  that  the  defendant,  Anna  Miller, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
first  mle-dav  occurring  forty  davs  after  this  day  :  otberwlie 
the  cause  will  be  proceeded  with  as  in  < 


By  the  Court. 
True  copy. 


Test: 


I  case  of  default. 
WALTER  S.  COX.  Justice 
R.  J.  M  BIOS.  Clerk.        4S-8 


B 


ANKRUPTCY  SALE. 


On  Monday,  November  I6th,  A.  D.  1880,  at  3  o'clock  p.  m. 
at  the  office  of  the  Register  in  Bankruptcy,  at  the  C^tf 
Hall,  Washington,  D.  C  ,  I  will  sell,  at  public  aoetkw,  the 
following  property  belonging  to  the  indlvldoal  estate  o( 
Jerome  J,  Hinds,  of  the  firm  of  Hinds  and  Iddings,  bank- 
rupts, to  wit : 

Several  promissory  notes  and  choses  In  action  ; 

A  half  interest  in  the  machinery  of  two  steamboau ; 

Twelve  K-acre  loU  at  Decatur.  Alabama  ; 

818  acres  of  land  in  Lawrence  county,  Alabama. 

The  above  real  estate  will  be  sold  subject  to  a  deed  of 
trust  dated  about  July,  1872,  for  #€.0U0,  with  interest  at  8 
per  oenU.  and  also  all  taxes  that  may  be  due  thersoa. 

Terms  cash. 

M.  L.  HOWSER, 
48-8 
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Legal  Notices. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subtoriber,  of  the  District  of  Oolumbla  hath 
obtaloed  from  the  Supreme  Oonrt  of  the  DUtrlotof  Golam- 
bia,  holding  a  Special  Term  for  Orphans*  Court  bosiness, 
Lietters  Testamentary  on  the  personal  estate  of  Martha  E 
Addison,  late  of  the  District  of  Colombia,  deceased. 

All  persons  harioK  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers  there- 
of, to  the  subscriber,  at  or  before  the  1st  day  of  November 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate^ 

OlTen  under  my  hand  this  1st  day  of  November,  1880. 
4fi-S HENEY  CLAY  ADDisON. 


THIS  IS  TO  aiVE  NOTICE. 
That  the  subscribers,  of  the  District  of  Colombia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colunk- 
bia,  holding  a  Special  Term  for  Orphans'  Coort  business, 
Lietters  of  Administration,  w.  a.,  on  the  personal  estate  of 
Frederic  Schaf  hlrt,  late  of  the  District  of  Columbia,  de- 
ceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  27th  day  of 
October  next;  they  may  otherwise  by  law  be  excluded 
from  all  *)eneflt  of  the  said  estate. 

Given  under  our  hands  this  27th  day  of  October,  1880. 
ADOLPHUS  J.  SCHAFHIRT, 
ERNESTUS  F.  SCHAFHIRT, 
^<^3 Administrators  w  a. 

THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  Selby 
B.  Scaggs,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  1st  day  of 
November  next :  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  1st  day  of  November.  I860. 
<g-»  SALLEY  A.  SCAGGS. 


Legal  Notices. 


FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  27th  day  of  October,  1880. 

LiOUIfiA    E.E6TBBX  ) 

V.  {No.  7471.    Eq. 

D.  L.  MOBRISON  AND  CnA8.   P.  PI78HAW.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Robert  McMeen,  his 
solicitor.  It  is  ordered  that  the  defendant,  Charles  P. 
Pushaw,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  dav  ; 
otherwise  the  cause  will  be  proceeded  with  as  In  case  of  de- 
fault. 

By  the  court.  W.  S.  CC;X,  Justice. 

True  copy.        44-3       Test:        R.  J.  Mcios,  Clerk,  Ac. 

IN  THE  SUPREME  COURT  OF   THE  DISTRICT  OF 
Columbia, 


Rkbbcca  Akdbrsok  bt  al. 

V. 

Maroarbt  Anderson  bt  al. 


J 


No.  7,160.    Equity. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia.    Holding  a  Special  Term  for  Orphans*  Court 
Business.  October  29, 1880. 
In  the  matter  of  the  Will  of  James  E<«1in,  deceased. 
Application  for  Probate  of  Will,  and  for  Letters  Testa- 
meoUry  on  the  estate  of  James  Eslin.  late  of  the  District 
of  Columbia,  has  this  day  been  made  by  Mary  Ann  Hoi- 
mead,  of  the  District  of  Columbia. 

All  perfons  interested  are  hereby  notified  lo  appear  in 
this  court  on  Friday,  the  26ih  day  of  November  next,  at  11 
o*clocka.  m  ,  to  show  cause  why  said  will  should  not  be 
proved  and  admitted  to  probate  and  record,  and  Letters 
Testamentary  on  the  estate  of  the  said  deceased  should  not 
issue  as  prayed.  Provided,  a  copy  of  this  order  be  pub- 
lished once  a  week,  for  three  weeks.  In  the  Washington 
Law  Reporter  previous  to  the  said  day. 
By  the  Court :  W.  S.  COX,  Justice.  Ac. 

Test :  4A  8       A.  WEBSTER,  Register  of  Wills. 


It  Is  this  86th  day  of  October.  A.  D.  IS80.  ordered  by  the 
court  that  the  sale  this  dav  reported  by  Horace  J.  Frost, 
trustee,  be  ratified  and  confirmed  unless  cause  to  the  con- 
trary thereof  be  shown  on  or  before  the  26lh  day  of  Novem- 
ber, next.  Provided,  a  copy  of  this  order  be  Inserted  In 
the  Washington  Law  Reporter  once  In  each  of  three  suc- 
cessive weeks  before  said  day. 

The  report  states  the  amount  of  sale  to  be  $4,936. 

W.  S.  (JOX.  Justice. 

True  copy.    Test:       44-8  R.  J.  Mbios,  Clerk,  etc. 

Carrington  ft  Carrinoton,  Solicitors. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for*Orphans*  Court  business, 
Letters  of  Administration  on  the  peronal  estate  of  Leon 
William  Guinaud,  late  of  the  District  of  Columbia,  de- 
ceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the   same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  SSd  day  of  Octo- 
ber next:  thev  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 
Given  under  my  hand  this  2Sd  day  of  October,  1880. 
JAMES  S.  EDWARDS, 
Administrator. 
N.  B.— All  persons  Indebted  to  this  estate  are  requested  to 
settle  promptly. 

JAMES  S.  EDWARDS. 
44-9  Administrator,  tmi)  street  n.  w. 


IN  THE  SUPREME  COURT  OF  THE   DISTRICT    OF 
COLUMBIA. 
Bbnjamin  Chablton  ) 

V.  \    No.  7468.    Equity. 

H.  Himbbb  bt  al.  ) 

Ordered,  this  8d  day  of  November,  1880,  that  the  sale  re- 
ported by  W.  C.  Duvall,  trustee,  be  ratified  and  confirmed, 
nnless  cause  to  the  contrary  thereof  be  shown  on  or  (be- 
fore the  Ist  day  of  December  next;  Provided. a  copy  of 
this  order  be  Inserted  In  the  Washington  Law  Reporter 
once  in  each  of  three  successive  weeks  before  said  day 
By  the  court.  W.  S.  COX,  Asso.  Justice. 

Test:  R.J  Mbios, Clerk.  46-8 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  n  Special  Term  for  Orphans*  Court  business. 
Letters  of  Administration  on  the  personal  estate  of 
John  E.  Hughes,  late  of  the  District  of  Columbia,  deceased. 
All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subtorlber,  at  or  before  the  26th  day  of 
October  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  October,  1880. 
44-8  ROBERT  B.  TENNET. 

B.  P.  JACKfiox,  Solicitor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT   OF 
Columbia,  the  S8th  day  of  October,  188u. 
JOUK  T.  WiLBT  ) 

V.  \    No.  7483     In  Equity. 

J.  Stahlby  Jonbs  bt  al.      ) 

On  motion  of  ihe  plaintiff,  by  Messrs,  Cook  S.  Cole,  his  sol- 
icitors, It  Is  ordered  that  the  defendant,  Joseph  Stanley 
.Tones,  canse  his  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day  ; 
otherwise  the  canse  will  be  proceeded  with  as  In  case  of 
default. 

W.  S.  COX,  Justice. 
True  copy.  Test:        44-9  R.  J.  Mbios.  Clerk. 


CHANCERY  SALE  OF  A  DESIRABLE  TWO-STORY 
AND  BACK  BUILDING  BRICK  DWELLING.  ON 
THE  NORTHEAST  CORNER  OF    FIFTH  AND  B 
STS.  SOUTHEAST. 
By  virtue  of  two  decrees  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  sitting  In  equity,  passed  on  the  4tb  day 
of  October.  A.  D.  1879,  and  on  the  18th  day  of  October, 
1880,  Metts  V.  Lacy  et  al.,  cause  No.  6S04,  equity  docket 
19, 1  shall  sell  at  public  auction,  in  front  of  the  premises, 
on    WEDNESDAY,  the   17th  day  of  November.  18S0,  at 
4.30  o'clock  p.  m.,    all  that   piece  or    parcel  of  ground 
situate   In   the  city  of   Washington,    D    C,    being    the 
weKtem  part  of  lot  numbered  four  (4).  in  square  numbered 
eight  hundred  and  forty.two  (842).  said  part  of  lot  having  a 
front  of  17  feet  6  Inches  on  B  street  southeast,  with  a  depth 
of  74  feet,  together  with  the  Improvements,  etc. 

Terms:  One-third  in  cash  and  the  balance  in  one,  (wo 
and  three  years,  with  Interest  at  7  per  cent  per  annum  un- 
til paid,  secured  by  a  deed  of  trust  on  the  property  sold. 
$100  deposit  required  at  the  time  of  sale,  and  all  convey- 
ancing and  recording  at  purchaser's  cost. 

I.  G.  KIMBALL,  Trustee, 
1841  F  street  northwest. 
J.  T.  COLDWELL,  Auctioneer.  44-3 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Baainess,  October  29. 1880. 

In  the  matter  of  the  estate  of  William  Qeorge  Valentin. 

Application  for  Letteis  of  Adminittration  on  the  estate 
of  William  Oeorfre  Valentin,  of  England,  has  this  day 
been  made  by  Marcelliis  Bailey. 

AJ]  persons  interested  are  hereby  notified  to  appear  in  this 
ooart  on  Friday,  the  S6th  day  of  November  next,  at  11  o'cloclc 
a.  m.»  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  said  deceased  should  not  issue  as  prayed.  Pro- 
Tided,  a  copy  of  this  order  be  published  once  a  weelc  for 
three  weeks  in  the  Washington  Law  Reporter  preyions  to 
the  said  day. 
44-3        Test; A.  WEBSTER,  Register  of  WUto. 

TRUSTEE'S  SALE  OF  TWu  FRAME  HOUSES  AND 
LOTS  ON  llih  STREET  BETWEEN  E  AND  F  STS. 
SOUTHWEST. 
By  virtue  of  a  decree  of  Supreme  t;ourt  of  the  District  of 
Columbia,  sitting  in  equity,  passed  the  26th  day  of  Octo- 
ber, A.  D.  1880,  cause  No.  7108,  Equity  DoclcetSO,  we.  the  un- 
dersigned, trustees,  will  seli  at  public  auction,  in  front  of 
the  premises  on  MONDAT,.the  ISth  day  of  November,  1880, 
ar4  o'cloclc  p.  m.,  all  those  pieces  or  parcels  of  ground,  sit- 
uate in  the  city  of  Washington.  D.  C,  known  and  described 
as  lots  numbered  seven  (7),  and  eight  (8).  in  O.  B.  Church's 
recorded  subdivision  of  square  numbered  three  hundred  and 
twenty  eight  (328),  each  ox  said  lots  having  a  front  of  1ft  feet 
on  11th  street  southwest,  with  a  depth  of  90H  feet  together 
wi^h  the  improvements  consisting  of  two  frame  houses. 

'Terms  as  prescribed  by  the  decree :  One-fourth  cash,  the 
balance  in  equal  Installments  of  six.  twelve  and  eighteen 
months  from  day  of  sale  with  interest  on  the  deferred  pay- 
ment^ at0  per  cent  per  annum  until  paid,  secured  by  a  deed 
of  trust  on  the  property,  or  all  cash  at  purchaser's  option. 
A  deposit  of  $100  on  each  lot  required  at  the  time  of  sale  ; 
and  all  conveyancing  and  recording  at  purchaser's  cost.  If 
terms  of  sale  are  not  complied  with  in  7  days,  property  to  be 
resold  at  risk  and  cost  of  defauliing  purchaser,  alters  days' 
notice  in  the  Evening  Star. 

0.  STORRS,     ' 

St.  Cloud  Building, 
JAMES  H.  SAVILLE, 

343  D  str«>et  n.  w. 
DUNCANSON  BROS.,  Auots. 


Trustees. 


44-3 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  bnsinest, 
Letters  Testamentary  on  the  personal  estate  of  Anne 
Eliza  Lanb.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber  at  or  before  the  1st  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  1st  day  of  October,  1880. 
413  WILLIAM  A.  GORDON,  Executor. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  Sarah 
Jane  Tardley,  late  of  the  District  of  Columbia,  deceased. 
All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  toexhibitthesame,with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  8th  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  from 
alt  benefit  of  the  said  estate. 
Given  under  my  hand,  thii*  8th  day  of  October,  18S0. 

M   LOUISA  HOUSTON, 
Jas.  H.  Savillk,  Solicitor. 42-3 

T  TNITED  STATES  MARSHAL'S  SALE. 

By  virtue  of  a  writ  of  venditioni  exponas,  issued  out  of 
the  Clerk's  Office  of  the  Supreme  Court  of  the  District  of 
Columbia,  and  to  me  directed.  I  will  sell  at  public  sale,  for 
cash,  at  the  Court-house  door  of  said  District,  on  MON- 
DAY, the  8th  day  of  November,  1880,  at  19  o'clock  m.,  all 
the  right,  title,  claim  and  interest  of  the  defendant,  John 
G.  StaflTord  in  and  to  the  following  described  property,  to 
wit:  Lots  72, 73  and  74  in  Square  ft02,  and  west  half  of  Lot 
22  in  Square  4M,  In  the  city  of  Washington,  said  District, 
together  with  all  and  singular  the  improvements  thereon, 
levied  upon  as  the  property  of  John  G.  Stafford,  to  satisfy 
execution  No.  ]ft.67S  at  law.  In  favor  of  Gilbert  Vander- 
werkeii,  use  of  A.  B.  Gmnwell. 

FRED'E  DOUGLASS, 
U.  S.  Marshal. 

September  16, 1880.  42-4 


Legal  Notices. 


IN  THE  SUPREME  COURT   OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Oonrt 
Business.    October  19.  1880. 
In  the  matter  of    the  Will    and  CodicQ  of  James  A 
Kennedy,  deceased. 

Application  for  probate  of  the  Will  and  CodicU  and  for 
Letters  Testamentary  on  the  estate  of  said  James  A.  Kea- 
nedy,  late  of  the  District  of  Columbia,  has  this  day  been 
made  by  George  A.  Kennedy,  the  executor  named  in  said 
will. 

All  persoiys  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  19th  day  of  Nov'r  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  Will  and  Codicil  should  not 
be  proved  and  Letters  Testamentary  on  the  estate  of  the 
said  deceased  should  not  issue  as  prayed.  Provided,  a  copy 
of  this  order  be  published  once  a  week,  for  three  weeks,  in 
the  Washington  Law  Reporter,  previous  to  the  said  day. 
WALTER  S.  OCX,  JusUce. 
Test:         [48-3]  A.  WEBSTER.  RegUter  of  WUls. 


TN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  8th  day  of  October,  1880. 
Gborob  Hbndbbsox  bt  al.   ) 

y.  [No.  7461.    £q.  Doc. 

Robert  Alisoh  bt  al.      j 

On  motion  of  the  plaintilTs,  by  Mr.  Alexander  Porter 
Morse,  their  solicitor,  it  Is  ordered  that  the  defendants, 
Robert  Alison,  Caroline  E.  Henderson,  now  Mrs.  Alison, 
and  her  husband,  Robert  Alison,  Ann  Henderson  Alison, 
now  Mrs.  Kenneth,  and  her  husband,  James  S  Kenneth. 
Mary  Alison,  now  Mrs.  Ross,  widow  of  John  Rots,  Robert 
L.  Henderson,  Zelia  Henderson.  Thomas  Beaumont  Hen- 
derson, Henry  Henderson,  Francis  Gardere  Henderson,  and 
Caroline  Eugenia  Henderson,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day  :  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

By  the  court.  W.  S.  COX,  Justice. 

True  copy. Test;      R.  J.  Mbiob.  Clerk.         41-4 


FTHE  SUPREME- COURT  OF  THE  DISTRICT  OF 
Columbia,  the  29th  of  day  October,  1880. 
Thbrbsa  Wright  ) 

y.  J    No.  7460.    Equity. 

William  Wright.  ) 

On  motion  of  the  plaintilT,  by  Mr.  Franklin  H.  Mackey. 
her  solicitor,  it  is  ordered  that  the  defendant,  Wm.  Wright, 
cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 
By  the  courU  W.  S.  COX,  Justice. 

Test:  R.  J.  Mbios.  Clerk.  44-S 


IN  THE  SUPREME  COURT  OF  TUE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  in  Equity. 

CARDBZA.  GILLIAM8  ft  Co.      ) 

y.  [No.  7088.    Equity. 

John  Ltox  bt  al.  ) 

The  trustees  in  this  cause  having  reported  a  sale  of  the 
property  to  Thomas  J.  Hayward,  for  the  sum  of  three 
thournnd  three  hundred  and  seventy-five  dollars:  ii  is, 
this  28th  day  of  October,  A.  D,  ISSO,  ordered  tthat  the  said 
sale  be,  and  the  same  hereby  is,  ratified  and  confirmed  an- 
less  objection  and  exception  thereto  is  made  on  or  before 
the  29th  day  of  November,  A.  D.  1880  :  Provided  a  copy  of 
this  order  is  published  once  a  week  for  three  consecutive 
weeks  before  said  day  in  the  Washington  Law  Reporter. 

By  tlie  Court.  W.  S.  COX,  Justice. 

True  copy. 44-8  R.  J.  MBigs.  Clerk,  *c 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia. 
Martha  A.  Kbys  bt  al.      ) 

V.  [    No.  48».    Equity. 

Denxis  A..  Kbts  bt  al.      ) 

Ordered,  this  8d  day  of  November,  A.  D.  1880,  by  the 
Supreme  Court  of  the  District  of  Columbia,  holding  a  term 
in  equity,  that  the  sale  reported  by  George  Peter  and  A. 
Thos.  Bradley  in  the  above  cause,  filed  the  ISth  day  of  Oeto- 
her,  1880,  of  lot  numbered  twenty-three  in  square  numbered 
two  hundred  and  fifty  on  the  ground  plat  or  plan  of  Wash- 
ington, D.  C.  be  ratified  and  confirmed,  unless  cause  to  the 
contrary  thereof  be  shown  on  before  the  Ath  day  of  Decern* 
ber ;  Provided  a  copy  of  this  order  be  published  <nice  t 
week  for  three  successive  weeks  next  before  said  day  tn  the 
Law  Reporter. 
The  report  states  the  amount  of  sales  to  be  $6,300. 
By  the  Court.  W.  S.  COX.  JosUce,  ftc 

A  true  copy.  .  Test:  46-8  B.  J.  Msioa.  Olerk. 
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WASHINGTON 


November  22, 1880 


GKORGB  B.  CORKHILL 
A.  H.  JACKSON 


|editobs. 


The  first  State  paper  emaDating  from 
the  United  States  and  addressed  to  a  foreign 
power,  now  in  the  archives  of  the  French 
Foreign  Office,  is  as  follows : 

Paris,  Dec.  23,  1776. 
Sir  :  We  beg  leave  to  acquaint  your  Excel- 
lency that  we  are  appointed  and  fully  impow- 
ered  by  the  Congress  of  the  United  States  of 
America  to  propose  and.  negotiate  a  Treaty  of 
Amity  and  Commerce  between  France  and  the 
said  States.  The  just  and  generous  Treatment 
their  Trading  Ships  have  received,  by  a  free 
Admission  into  the  Ports  of  this  Kingdom, 
with  other  Considerations  of  Respect,  has  in- 
duced the  Congrass  to  make  this  offer  first  to 
France.  We  request  an  Audience  of  your 
Excellency,  wherein  we  may  have  an  Oppor- 
tunity of  presenting  our  credentials ;  and  we 
flatter  ourselves,  that  the  propositions  we  are 
instructed  to  make,  are  such  as  will  not  be 
found  unacceptable. 

With  the  greatest  Regard,  we  have  the 
Honour  to  be  your  Excellency's  most  obedient 
and  most  humble  servants, 

B.  Franklin, 
Silas  Deane, 
Arthur  Lee. 
His  Excellency,  the  Count  de  Vergennes. 


Le||;al  Personals. 
E.  Y.  Bell,  esq.,  of  No.  59  Wall  street,  N. 
Y.,  has  been  in  the  city  during  seyeral  days 
on  professional  business,  and  is  quartered  at 
the  Natibnal  Hotel.  He  was  to-day  admitted 
to  practice  in  the  Supreme  Court  of  the  District 
of  Columbia. 

Mr.  Geroge  Bell,  of  New  York  City,  is  in 
Washington  on  professional  business,  and  was 
to-day,  on  motion  of  Mr.  E.  Y.  Bell,  admitted 
a  counsellor  of  the  United  States  Supreme 
Court. 


Matrimonial  blessedness,  according  to 
The  Law  Journal  (London),  seems  to  be  some- 
what disturbed  in  that  section  of  the  world. 
The  following  is  the  list  of  cases  pending  in 
the  several  courts  of  that  jurisdiction : 

Causes  before  the  court  itself — unde- 
fended      81 

Causes  defended    - 38 

Special  jury  causes 4 

Common  jury  causes 14 


Total.  ....  137 
Now  this  is  a  pretty  good  showing  for  our 
ifnglish  cousins,  but  we  believe,  considering 
the  great  disparity  in  population,  we  can  show 
up  as  flattering  a  list  of  matrimonial  blessed . 
ness  as  they.  We  ar  an  enterprising  and 
ambitious  people. 


Book  Notiees. 


We  are  in  receipt  of  Anson'  on  Contracts ; 
edited  and  annotated  with  American  Notes, 
by  O.  W.  Aldrich,  Ph.  D.,  L.  L.  D.,  editor  of 
the  Western  Jurist,  &c.  ,Sir  William  R. 
Anson,  the  English  author  of  this  veryjable 
treatise,  displayed  wonderful  concentration  in 
the  composition  of  the  work.  And  he  has 
surely  succeeded  in  accomplishing  the  object 
set  forth  in  his  preface:  "The  main  object 
with  which  I  have  set  out  has  been  to  de- 
lineate the  general  principles  which  govern 
the  contractual  relation  from  its  beginning  to 
its  end.  I  have  tried  to  show  how  a  contract 
is  made,  what  is  needed  to  make  it  binding, 
what  its  effect  is,  how  its  terms  are  interpreted, 
and  how  it  is  discharged  and  comes  to  an  end.'* 

The  American  Editor  has  displayed  an 
equal  degree  of  talent  and  concentration  in 
his  American  Notes.  It  is,  in  fact,  a  great 
work  in  a  small  compass. 

We  find  in  this  volume,  in  less  than  four 
hundred  pages,  matter  extending  over  a  thou- 
sand pages  in  other  works  on  the  same  sub- 
ject. 

Long  opinions  by  the  courts,  and  elab- 
orately extended  treatises  on  elementary  sub- 
jects are  nuisances  and  dead  matter  in  the 
lawyer's  library.  Life  is  too  short  to  read 
them.  The  judge  or  the  author  who  expects 
to  be  read  must  compress  his  ideas  and  con- 
centrate  his  matter.  These  requisites  are 
found  in  Anson  on  Contracts.  The  pub- 
lishers, Messrs.  Callaghan  &  Co.,  Chicago,  we 
think,  have  fairly  competed  with  eastern 
houses  in  this  publication.  The  mechanical 
execution  without  disparagement  to  others,  is 
far  abov«  the  average  of  western  law  book 
work,  and  we  congratulate  them  accordingly. 
—       « <•» » 

DiLiOENCE  in  perfecting  an  invention  is  a 
relative  matter,  and  the  law  does  not  require 
that  an  inventor  who  is  engaged  in  developing 
a  number  of  improvements  at  the  same  time 
should  devote  all  his  time  and  energy  to  any 
one  at  the  expense  of  others. 
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November  15,  1880. 

No,  dd.  Lawrence  6.  Graham  and  D.  D. 
Scott,  appellants,  y.  The  La  Crosse  and  Mil- 
waukee Railroad  Co.  et  al. ;  appeal  from  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin  ;  decree  af- 
firmed with  costs.  Opinion  by  Mr.  Justice 
Bradley. 

No.  29.  Hosea  Ball  and  Margaret  Haughery, 
appellants,  v.  Justin  Langles  et  al. ;  appeal 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Louisiana ;  decree  af9rmed 
with  costs.    Opinion  by  Mr.  Justice  Strong, 

No.  28.  W.  G.  Hunnicut  et  al.,  plaintiffs  in 
error,  v.  John  B.  Peyton  et  al.,  in  error  to  the 
Circuit  Court  of  the  United  States  for  the 
Western  District  of  Texas ;  judgment  reversed 
with  costs  and  case  remanded,  with  directions 
to  award  a  new  trial.  Opinion  by  Mr.  Jus- 
tice Strong.  Dissenting,  Mr.  Justice  Bradley. 

No.  45.  Barney  Tieman  et  al.,  plaintiffs  in 
error,  v.  Selim  Rinker,  county  treasurer  of 
Galveston  county,  Texas,  in  error  to  the  Su- 
preme Court  of  the  State  of  Texas ;  judgment 
affirmed  with  costs.  Opinion  by  Mr.  Justice 
Field. 

No.  16.  The  United  States,  plaintiff  in  er- 
ror, V.  Ruel  Hough  et  al.,  in  error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  West- 
em  District  of  Tennessee ;  judgment  affirmed. 
Opinion  by  Mr.  Justice  Miller. 

No.  44.  James  Hall,  plaintiff  in  error,  v. 
The  State  of  Wisconsin,  in  error  to  the  Su- 
preme Court  of  the  State  of  Wisconsin ;  judg- 
ment reversed  with  costs,  and  case  remanded 
for  further  proceedings  in  conformity  with  the 
opinion  of  this  court.  Opinion  by  Mr.  Jus- 
tice Swayne. 

No.  716.  H.  B.  Wells,  plaintiff  in  error,  v. 
The  Board  of  Supervisors  of  Pcmtotoc  county, 
in  error  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Missis- 
sippi ;  judgment  affirmed  with  costs.  Opinion 
by  Mr.  Chief  Justice  Waite ;  dissenting,  Mr. 
Justice  Swaine,  Mr.  Justice  Strong  and  Mr. 
Justice  Harlan. 


The  United  States  Supreme  Court  has 
adopted  the  following  rule  in  regard  to  briefs : 

**  All  records  and  arguments  printed  for  the 
use  of  the  court,  must  be  in  such  form  and 
size  that  they  can  be  conveniently  cut  and 
bound,  so  as  to  make  an  ordinary  octavo  vol- 
ume. After  the  first  day  of  October,  1880, 
the  clerk  will  not  receive  or  file  records  or 
arguments  intended  for  distribution  to  the 
judges,  that  do  not  conform  t6  the  require- 
ments of  this  rule.  The  requisite  size  is  9x5  J 
inches. 


Upward  T«Bd«ii€jr  of  m.  R.  BfetLM  »ad  «l«a«rml 
Pr««p«rlij. 

The  financial  markets  continue  to  exhibit 
the  extraordinary  strength  and  activity  that, 
with  brief  intermissions,  have  characterized 
them  since  the  resumption  of  specie  payments. 
With  a  view  to  illustrating  the  advance  in 
values  on  the  leading  stocks  within  the  period 
indicated,  we  present  the  following  comparison 
showing  the  lowest  quotations  in  January, 

1879,  and  the  highest  in  December,  1879,  in 
July.  1880,  and  on  the  6th  of  November,  1880. 

Lowest  HIshMt  Hicbest  HighMt 

Jan'y.    Dec»r,      Jaly,     Not.*, 

1870.       1«7».         18W.         1880. 

Central,  New  Jersey...  34  85  77  78 

Chicago,  B.  &  Q Ill  134  125  15» 

Chicago  &  Alton 79  100  115  143 

ChlcflRo,  M.  &  St.  P....  35  76  89  104 

Chicago  &  N.  *V.„ 60  92  99  114 

Delaware,  L.  &  W.«...  43  86  88  99 

Hannibal  &  St.  Jo 13  36  36  41 

Illinois  Central 80  100  111  119 

Lake  Shore.. 67  106  109  115 

Louisville  &  Nash.. 37  89  126  172 

Michigan  Cen 74  97  97  109 

Missouri,  K.  A  T... 6  34  39  38 

N.  Y.  Central 113  133  133  137 

N.  Y.,L.  E.  &W 21  44  45  44 

Ohio  &  Miss 8  31  36  36 

St.  L.  &  Iron  M'tn 13  49  54  49 

Union  Pacific 68  87  95  93 

Wabash 21  45  •  42  43 

Total  of  prices 863     1,424     1,516     1,693 

This  comparison  exhibits  a  steady  upward 
movement  in  prices  from  the  resumption  of 
specie  payments  up  to  the  present  time. 
During  the  year  1879,  the  rise  averaged  65 
per  cent. ;  between  December,  1879,  and  July, 

1880,  the  advance  averaged  about  6  per  cent. ; 
and  since  July  last,  there  has  been  a  further 
rise  of  nearly  12  per  cent.  Comparing  present 
prices  with  the  lowest  of  January,  1879,  the 
advance  averages  over  96  per  cent.  ♦   ♦  ♦  ♦ 

So  far  as  the  financial  markets  are  depen- 
dent upon  commercial  interests,  everything  is 
conducive  to  confidence  and  activity.    The 
country  at  large,  was,  perhaps,  never  so  really 
and  so  universally  prosperous  as  at  this  nio- 
ment.     All  our  industries  are  actively  and 
profitably  employed,  thediflSculty  being  to  keep 
pace  with  the  continually  increasing  demand 
i  for  goods.   Foreign  emigration  is  bringing  us  a 
I  large  new  population,  of  a  kind  which  makes 
I  the  best  possible  raw  material  for  the  produc- 
'  tion  of  wealth.      Agriculture   is  expandijtg 
I  rapidly,  and,  notwithstanding  the  enormous 
'  increase  in  its  products,  finds  it  possible  to 
sell  them  at  remunerative  prices.    The  spec- 
tacle of  our  farmers  owning  a  wheat  surplus 
of  190,000,000  bushels,  and  yet  refusing  to 
sell  it  until  the  price  suits  them,  sufficiently 
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testifies  the  abundance  of  their  means  and  the 
strength  of  their  condition. — Financial  Circu- 
lar of  Henry  Clews  ^  Co.,  Bankers,  18  New 
Street,  N.  T. 


The  liMtrietor  aid  the  Stident  in  the  Law. 
We  call  the  attention  of  the  lawyer  and  the 
student  of  the  law,  to  the  following  address  of 
Mr.CIabon,  the  president  of  the  **  Incorporated 
Law  Society  at  Sheffield,"  England.  It  is 
worthy  of  study  by  lawyers  and  laymen. 

We  extract  from  Tfie  Law  Times,  London, 
copying  the  prefatory  and  other  remarks  by 
the  editor  of  that  journal. 

The  passages  which  will  most  interest  the 
laymen  are  those  in  which  the  president  in- 
sists on  the  disinterestedness  of  the  solicitor 
in  his  relations  to  his  clients.  There  are 
cynical  persons  who  will  say  that  it  is  all 
very  well  for  the  president  of  a  society  of 
lawyers  to  erect  a  high  standard  of  moral  ele- 
vation before  his  followers ;  but  do  they  reach 
that  standard  in  practice  ?  The  answer  is, 
that  no  lawyer  supposes  it  to  be  enough  to 
make  a  profession  of  faith ;  but  such  profes- 
sions are  necessary  and  useful  to  be  made  in 
order  that  they  may  be  carried  into  practice. 
It  is  not  to  be  hoped  that  the  prejudice  against 
lawyers  will  be  uprooted  by  their  merely  pro- 
testing their  disinterestedness.  It  can  only 
be  destroyed  by  the  outside  world,  in  transac- 
tion after  transaction,  finding  that  the  advice 
given  ^y  its  lawyer*?  is  singlehearted,  and  that 
there  is  no  grain  of  self  at  the  bottom  of  it. 
There  are  many  lawyers  who  at  this  moment 
act  up  ti^  the  high  principles  propounded  by 
Mr.  Clabon.  There  is  a  considerable  number 
of  lawyers — barristers  and  solicitors — who  do 
not.  Mr.  Clabon's  observations  must  not  be 
taken  as  truisms  in  the  sense  that  of  course 
every  one  acknowledges  and  acts  up  to  them. 
Their  importance  arises  not  from  the  fact  that 
they  are  true,  but  from  the  fact  that  every  one 
does  not  act  up  to  them. 

Mr.  Clabon's  high  standard  of  dealing  with 
clients  is  seldom  missed  from  want  of  knowl- 
edge of  the  standard ;  but  he  points  out  certain 
things  in  the  dealings  of  solicitors  with  their 
articled  clerks,  which  are  sometimes  over- 
looked from  thoughtlessness.  He  insists  on 
personal  attention  being  given  by  the  solicitor 
to  his  pupils.    As  to  tuition  in  theory,  he  says : 

'*  I  hold  that  the  solicitor  ought  to  direct  the 
reading  of  the  clerk ;  to  provide  him  proper 
books,  in  due  succession ;  to  see  that  he  reads 
enough  every  day  to  ensure  his  reading  the 
whole  in  time,  and  reads  the  most  use^l  of 


them  twice  at  least ;  to  counsel  him  to  make 
notes  as  he  goes  on ;  and  to  see  that  he  has  a 
sufficient  time  at  the  end  of  his  articles,  which 
should  be  three  months  at  the  least,  to  pass 
in  review  all  that  he  has  read." 

With  regard  to  the  system  of  cramming, 
his  opinion  is : 

**I  assert,  most  emphatically,  that  no  student 
who  has  read  properly  the  common  treatises, 
and  attended  diligently  to  the  work  of  an  or- 
dinary office,  ought  to  require  help  from  a 
crammer,  whether  he  goes  in  for  a  pass,  only, 
or  for  honors." 

With  regard  to  the  theory  of  law,  there  will, 
no  doubt,  be  found  many  solicitors  to  whom 
the  task  of  directing  their  articled  clerks' 
studies  will  be  so  far  irksome,  or  impossible 
from  want  of  time,  that  they  would  controvert 
Mr.  Clabon's  position  as  to  its  being  obliga- 
tory on  them.  All,  however,  will  agree  that 
the  education  of  a  young  lawyer  in  the  theory 
of  the  law  would  be  much  better  conducted  in 
the  fashion  suggested,  if  it  were  possible  to 
do  so.  There  is,  however,  no  escaping  the 
obligation  with  regard  to  tuition  in  practice, 
as  to  which  the  president  says : 

"The  master  should,  by  himself  or  his 
managing  clerks,  take  care  that  the  student 
sees  something  of  every  kind  of  practice — 
drafting  and  copying  deeds  and  wills,  attend- 
ing at  the  offices  and  chambers  and  in  court, 
reading  the  letters,  bill  books,  and  ledgers, 
and  making  himself  acquainted  with  every- 
thing that  goes  on  in  the  office." 

The  moral  tone  is  also  to  be  cultivated  as 
well  as  the  intelligence. 

"  The  articled  clerk  is  to  be  educated  into  be- 
ing an  honest  man.  He  should  be  taught,  and 
should  learn  from  the  practice  of  the  office, 
that,  when  a  solicitor  receives  other  people's 
money,  he  is  to  keep  it  sacred  ;  and  the  best 
way  to  do  this  is  not  to  mix  it  with  his  own. 
He  should  be  taught  that  the  solicitor  ought 
not  to  have  any  source  of  profit  than  that 
known  to  and  approved  by  his  client.  He 
should  be  taught  that  promoters  and  directors, 
in  dealing  with  their  shareholders  and  the 
public,  must  have  no  secret  reserve  for  them- 
selves, and  that  the  solicitor  acting  for  the 
company  has  a  duty  to  the  shareholder  as 
well  as  to  the  director.  He  should,  in  fine, 
be  taught  that  a  solicitor  must  do  nothing 
which  he  would  fear  to  reveal  to  his  client  or 
to  the  world ;  and  that  it  is  the  line  of  the 
highest  morality  which  best  marks  the  line  of 
duty." 

But  the  education  of  the  young  solicitor  is 
not  to  end  with  his  articles.    Mr.  Clabon  ad- 
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vises  him  to  work  under  a  good  practitioner. 

**It  is  better  that  a  young  man  should  gain 
experience  in  a  good  office  than  that  he  should 
go  to  the  chambers  of  a  conveyancer  or  pleader 
— for  experience  in  practice  will  now  stand 
him  ip  much  better  stead  than  experience  in 
theory.  He  wants  to  have  his  judgment  ex- 
ercised and  his  strength  of  mind  increased, 
rather  than  to  pass  his  time  in  framing 
answers  to  cases,  and  drawing  deeds  and 
pleadings.  He  will  have,  by  and  by,  to  deal 
with  clients  of  varying  character,  and  different 
standards  in  temper  and  morality,  and  in  act- 
ing for  them  to  deal  with  others  possessing 
similar  variations." 

Nothing  can  be  truer  than  this  observation ; 
and  it  is,  unfortunately,  a  branch  of  the  edu- 
cation of  young  solicitors  which  is  too  often 
neglected.  Mr.  Clabon  subsequently,  in  the 
form  of  warnings  to  the  young  solicitor,  gives 
expression  to  his  opinion  of  the  principles 
which  ought  to  guide  solicitors  in  their  con- 
tact with  such  dangerous  subjects  as  joint- 
stock  companies,  simoniacal  contracts,  and 
parliamentary  elections.  One  of  the  few 
points  in  which  Mr.  Clabon' s  opinion  on  the 
duty  of  the  professional  adviser  is  open  to 
controversy  is  where  he  instances  the  case  of 
a  client  desirous  of  making  a  will  of  a  cruel 
or  unjust  kind.  Mr.  Clabon  makes  this  a 
parallel  case  with  a  trustee  desirous  of  abus- 
ing his  rights,  and  says : 

"  Self-interest  will  call  on  a  solicitor  not  to 
lose  a  client ;  perhaps  a  good  one.  He  will 
be  tempted  to  consider  that,  after  remon- 
strance and  advice,  he  may  do  as  he  is  in- 
structed. But  if  the  client  persist,  and  the 
wrong  intended  be  clear,  the  solicitor  must 
rise  superior  to  all  considerations  of  self-in- 
terest, and  determine  without  fear  to  have 
nothing  to  do  with  what  is  contrary  to  right." 

It  may,  however,  well  be  doubted  whether  a 
solicitors  duty  in  advising  a  client  in  making 
his  will  does  not  end  when  he  has  pointed  out 
to  him  the  impropriety  of  the  disposition  he 
proposes.  With  regard  to  litigation,  we  have 
the  following  very  pregnant  remarks : 

«*  One  clear  duty  will  be  to  discourage  liti- 
gation. The  client  is  generally  more  keen  to 
begin  an  action  than  the  solicitor.  It  is  for 
the  latter  to  represent  the  probable  and  pos- 
sible results,  to  calm  the  excitement,  to  see 
that  judgment  predominates  over  feeling. 
The  action  for  recovering  a  just  debt  or  en- 
forcing a  just  right,  or  for  establishing  doubt- 
ful points  of  important  law,  are  on  one  side — 
the  suing  for  doubtful  damages,  the  raising 
of  great  issues,  where  the  sum  or  point  in  dis- 
pute is  trifling,  are  on  the  other.    The  solici- 


tor of  highest  standing  will  be  he  who  has 
least  to  do  with  litigation,  and  whose  cases, 
where  actions  are  necessary,  are  among  the 
class  first  mentioned." 

The  president  here  points  out  what  is  too 
often  overlooked  ;  not  only  that  it  is  the  duty 
of  solicitors  to  advise  their  clients  against 
litigation,  but  that,  in  the  long  run,  it  is  to 
their  interest.  The  client  is  a  great  deal  more 
likely  to  trust  the  adviser  who  keeps  him  out 
of  litigation.  An  action  at  law  is  too  often 
the  last  business  transacted  for  a  client  with 
whom  there  has  even  been  a  long  connection. 

Mr.  Clabon  proceeds  from  the  duties  of  the 
solicitor  to  his  rights ;  and  if  he  is  uncompro- 
mising in  insisting  on  the  duties ;  he  is  stout 
in  maintaining  the  rights,  of  the  profession. 
Every  one  will  agree  in  the  condemnation  of 
the  present  principle  of  remuneration,  which 
is  mainly  by  length,  and  approve  skill,  knowl- 
edge, exertion  employed,  importance,  and  re- 
sponsibility, which  are  the  tests  suggested  for 
the  solicitor's  remuneration ;  but  the  difficulty 
is  how  to  apply  these  tests.  With  regard  to 
sales,  loans,  and  settlements,  the  system  of  a 
percentage,  although  in  some  cases  not  just,  * 
will  probably  be  found  practicable ;  but  some 
concession  would  seem  necessary  to  the  public 
complaint  that  in  all  the  transactions  of  life 
lawyer's  costs  are  out  of  all  proportion  to  the 
other  expenses,  although  this  is  more  the  fault 
of  the  law  than  of  the  lawyer.  With  regard 
to  other  transactions,  it  is  difficult  to  see  how 
the  old  rule  of  thumb  can  be  replaced.  Mr. 
Clabon,  at  the  beginning  of  his  address,  said, 
with  a  spice  of  pugnacity,  '  if  I  allude  to  the 
bar,  it  will  be  with  reference  to  our  rights  as 
against  them;'  and  his  opinion  on  the  ques- 
tion of  the  admission  of  solicitors  to  the  bar 
cannot  be  expected  to  be  accepted  on  all 
hands.  Mr.  Clabon  deprecates  the  fusion  of 
the  two  branches  of  the  profession,  but  main- 
tains that  a  solicitor  of  five  years'  standing 
ought  to  be  able  to  be  called  to  the  bar  on  be- 
ing struck  off  the  rolls  and  passing  the  exami- 
nation. The  subject  has  recently  been  dis- 
cussed in  these  columns ;  and  little  more  need 
be  said  about  it  now,  except  that  Mr.  Clabon's 
proposal  is  more  moderate  than  that  made  by 
others,  which  would  seem  to  allow  a  solicitor 
to  be  student  and  a  solicitor  at  the  same  time, 
and  that  the  passage  without  break  from  one 
branch  of  the  profession  to  another  is  hardly 
consistent  with  the  opinions  which  Mr.  Clabon 
expresses  with  regard  to  the  necessity  of  a 
practical  professional  training.  His  address 
cannot  fail  to  be  of  the  highest  advantage  at 
a  time  when  many  professional  questions  of 
deep  importance  are  approaching  a  crisis. — 
The  Law  Journal,  London, 


Digitized  by 


Google 


Vol.  Vm 


WASHINGTON  LAW  REPORTER. 


741 


'Mrai^i  JJJtatna  S^^tmt  (^mi 


No.  19.— OCTOBKB  TBBM.  1880. 

Thomas  D.  Pbarce,  Appellant, 

V. 

Lewis  J.  Mulford,  Seth  W.  Hale,  Shtjbael 
Cottle,  and  Samuel  P.  Barker. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

1.  All  inventions  must  possess  nwdty^  in  order  to  be 
patentable. 

2.  A  mere  improvement  upon  a  former  invention 
or  process  is  not  necessarily  patentable. 

3.  To  be  patentable  contrivance  must  be  the  pro- 
duct of  tiie  inventive  faculties,  and  must  involve 
more  than  what  is  obvious  to  persons  slcllled  in 
tlie  art  to  which  it  relates.— Ed.  Wash.  Law 
Reporter. 

Mr.  Justice  Strong  delivered  the  opinion 
of  the  court. 

The  complainants  in  the  court  below  are 
the  owners  of  a  patent  for  an  alleged  «*  new 
and  useful  improvement  in  chains  for  neck- 
laces, &c.,"  granted  to  Shubael  Cottle  on  the 
24th  of  February,  1874,  and  numbered  6,774. 
The  patent  is  a  reissue,  the  original  having 
been  granted  on  the  3d  day  of  February  in  the 
same  year.  The  invention  is  described  in 
the  specification  as  consisting  of  '*  an  orna- 
mental chain,  whereof  the  links  are  connected 
together  by  open  spiral  links  finished  before 
being  connected  together,  the  connection  be- 
ing made  by  springing  the  finished  links  into 
each  other  in  the  manner  described.''  The 
patentee  having  thus  stated  wherein  his  in- 
vention consists,  proceeded  ^to  describe  the 
chain  represented  in  the  drawing  attached  to 
the  specification  to  illustrate  what  he  claimed 
to  have  invented.  The  description  is  as  fol- 
lows: *'A  and  B  represent  the  links  of  the 
chain.  The  links  A  are  round  and  closed,  as 
shown  in  figure  1,  and  are  made  and  polished, 
or  colored,  separately  from  the  other  links. 
The  links  B,  which  constitute  the  peculiar 
feature  of  my  invention,  are  formed  of  one  or 
more  coils  of  the  ring,  of  the  proper  length,  so 
as  to  form  a  double  spring  link.  IntiO  each 
end  of  the  tube  forming  the  link  is  soldered  a 
small  shot,  as  shown  in  the  drawing,  which 
shot  gives  a  finish  to  the  link.  The  links  B 
may  then  be  colored  or  polished,  and  the  chain 
is  formed  by  springing  the  links  into  each 
other.  The  links  A  B  may  be  made  the  one 
kind  round  and  the  other  oval,  or  both  may  be 
made  round,  or  both  oval."  After  thus  de- 
scribing this  mode  of  constructing  a  chain,  the 
specification  stated  some  advantages  supposed 
to  result  from  it,  and  set  forth  the  claims  as 
follows : 


1.  An  ornamental  chain  for  necklaces,  &c., 
formed  of  alternate  closed  links.  A,  and  open 
spiral  links,  B,  substantially  as  shown  and  de- 
scribed. 

2.  The  open  spiral  link  B,  formed  of  coils 
of  tubing,  substantially  as  shown  and  de- 
scribed. 

The  bill  of  complainants  is  founded  upon 
this  patent.  It  charges  an  infringement  by 
the  defendant,  and  it  prays  for  an  injunction, 
an  account  of  profits  and  damages.  The 
answer  admits  the  manufacture  and  sale  of 
chains  thus  made,  but  it  denies  the  novelty 
and  patentability  of  the  alleged  invention. 

In  view  of  the  evidence  found  in  the  record, 
it  cannot  be  questioned  that  ornamental 
chains  composed  of  alternate  closed  links  and 
spiral  links,  or  formed  by  spiral  links  alone, 
had  been  known  and  in  use  long  before  Mr. 
Cottle  made  his  alleged  invention.  As  was 
said  by  the  circuit  judge,  "  chains  formed  by 
split  rings,  which  are  sprung  into  each  other, 
or  into  a  solid  link,  are  familiar  articles,  and 
there  can  be  no  novelty  in  the  mere  shape  or 
form  of  the  chain,  or  of  tlie  link  which  is 
shown  in  the  drawings  of  the  patent."  There 
is  abundant  evidence,  not  only  that  split 
rings  had  been  long  in  use,  but  that  other 
spiral  links  had  been  made  and  used  before 
1873,  when  the  patentee  claims  to  have  made 
his  invention.  If,  therefore,  there  be  any 
novelty  in  the  link  which  is  the  subject  of  the 
second  claim,  it  must  consist  in  the  fact  that 
the  spiral  link  is  formed  of  tubing.  Tubing 
itself,  as  understood  in  the  jeweler's  art,  is 
made  by  compressing  a  strip  of  gold  around 
a  brass  or  copper  wire,  and  then  forcing  it 
through  a  draw-plate,  the  holes  in  which  de- 
crease gradually  in  diameter  until  the  edges 
of  the  gold  strip  are  completely  united.  The 
copper  wire  is  then  eaten  out  by  acid,  and  the 
tubing  is  complete.  Both  the  product  and 
process  have  long  been  well  known.  And  so 
have  been  spiral  rings  formed  of  gold  tubing. 
The  tubing,  before  the  wire  is  removed,  is 
wound  into  coils  around  a  mandrel,  and  cut 
into  desired  lengths.  The  coils  may  then  be 
pressed  together  by  a  wire  and  annealed,  the 
wire  having  been  removed,  or  the  compressing 
and  annealing  process  may  be  omitted.  Such 
spirals  have  a  certain  degree  of  elasticity, 
which  enables^ them  to  be  sprung  upon  other 
links,  and  when  thus  sprung  into  other  closed 
or  open  spirals,  they  will  form  a  chain.  The 
well-known  serpent  bracelet  was  such  an  open 
spiral,  such  a  double  link,  and  several  of  them 
sprung  together  alternately  with  closed  links, 
would  have  formed  a  chain  identical  in  prin- 
ciple with  that  of  the  patentee.  There  cer- 
tainly is  nothing  patentable  in  merely  reduc- 
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ing  the  size  of  the  bracelet  so  as  to  adapt  it 
to  use  in  a  necklace.  The  record  also  con- 
tains evidence  that  other  spiral  rings  or  links 
made  of  gold  tubing,  some  of  them  open  and 
some  closed,  by  soldering,  were  made  before 
187d.  It  is  to  be  observed  that  the  second 
claim  in  the  patent  is  not  for  any  process  of 
making  a  link — not  for  making  tubing,  or 
winding  it  into  spiral  forms — not  for  tying  or 
annealing  the  coils  when  they  have  l^en 
wound — ^but  for  an  open  link,  consisting  of 
one  or  more  coils  of  tuning  of  the  proper, 
length,  so  as  to  form  a  double  spring  link,  in- 
to each  end  of  which  is  soldered  a  small  shot 
to  give  the  link  a  finish.  This  is  all  the  de- 
scription the  specification  gives  of  the  link. 
It  is  not  intimated  that  the  coils  must  be 
brought  into  close  contact  with  each  other,  or 
annealed,  and  it  is  simply  said  the  links  may 
be  colored  or  polished.  The  form  of  the  link, 
when  made  of  gold  tubing,  is  all  that  is  at- 
tempted to  be  patented.  The  constituents 
are  not.  The  patentee  has  testified  that  as 
long  as  he  had  known  anything  about  the 
manufacture  of  jewelry,  he  had  known  tubing 
to  be  used  in  the  art — ^that  for  many  years  he 
had  known  shot  put  into  the  ends  of  such 
tubing,  and  that  for  a  number  of  years  he  had 
known  links  formed  of  tubing  with  shotted 
ends.  We  think,  therefore,  the  evidence  suf- 
ficiently establishes  that  the  second  claim  is 
void  for  want  of  novelty  in  the  alleged  inven- 
tion. 

The  first  claim  read  in  connection  with  the 
description  given  in  the  specification  and 
drawings  is  for  an  ornamental  chain,  consist- 
ing of  solid  links  and  open  spiral  links  made 
of  tubing,  the  latter  being  finished  before  they 
are  sprung  into  the  solid  links,  and  the  con- 
nSction  being  made  by  thus  springing  the 
links  tc^ether.  In  considering  whether  this 
can  be  sustained,  it  is  necessary  to  observe 
what  was  the  state  of  the  art  and  what  was 
known  when  Mr.  Cottle  claims  to  have  inven- 
ted the  device  for  which  he  obtained  the 
p&tent.  Chains  have  alternate  open  and 
closed  links,  the  open  links  being  spiral  and 
sprung  into  the  closed  links,  were  known. 
So  were  chains  made  entirely  of  spiral  links, 
and  even  of  open  spiral  links.  A  chain  had 
also  been  made  and  worn,  and  it  was  for  sale 
in  the  stores,  the  links  of  which  were  hollow. 
They  were  made  solid  with  copper  wire  inside. 
The  copper  wire  was  then  destroyed,  leaving 
the  links  hollow,  and  they  were  then  sprung 
together  to  form  a  chain.  The  chain  was  thus 
composed  of  open  spiral  links  made  of  hollow 
metal ;  that  is,  of  tubing.  It  is  true,  as  ap- 
pears from  the  model  which  is  an  exhibit  in 
the  case,  the  two  ends  of  the  spiral  were  bent 


outward  and  the  coils  were  soldered  together 
after  the  links  had  been  sprung  into  each 
other.  Still,  when  thus  sprung  into  each  other 
they  made  a  chain  formed  of  open  spiral  links 
of  tubing.  The  soldering  was  a  distinct  and 
after  process.  Omitting  that  process  and  the 
outward  deflection  of  the  ends,  and  alternat- 
ing the  links  with  other  links  made  closed  and 
solid,  the  chains  would  have  been  substan- 
tially the  same  as  that  of  plaintiff.  We  cannot 
think  the  advance  which  the  patentee  made 
upon  that  can  be  called  invention.  Leaving 
the  links  open  after  they  have  been  sprung 
into  closed  links,  there  being  no  novelty  in 
the  links  themselves,  cannot  be  patentable! 
It  is  nothing  more  than  the  exercise  of  ordi- 
nary mechanical  skill.  If,  in  one  of  the  com- 
plainant's chains,  after  the  links  had  been 
joined,  a  person  should  solder  the  spirals  to- 
gether or  to  the  closed  rings,  it  could  hardly 
be  maintained  that  a  new  chain  had  been  in- 
vented. Or  if,  when  thus  soldered  the  solder- 
ing should  be  removed,  the  change  would  not 
deserve  to  be  regarded  as  a  product  of  inven- 
tion. Yet  this  is  substantially  what  the  pat- 
entee has  done.  His  chain  may  have  been 
an  improvement  on  the  chains  that  preceded 
it.  In  some  particulars  it  doubtless  was.  It 
left  the  elasticity  of  the  spiral  gold  tubing 
more  free  by  releasing  the^  Jink  from  the  at- 
tachment of  the  soldering,  and  it  enabled  the 
chain  to  be  freely  taken  in  pieces  without  in- 
jury to  its  structure.  But  all  improvement 
is  not  invention  and  entitled  to  protection  as 
such.  Thus  to  entitle  it,  it  must  be  the 
product  of  some  exercise  of  the  inventive  fac- 
ulties, and  it  must  involve  something  more 
than  what  is  obvious  to  persons  skilled  in  the 
art  to  which  it  relates. 

In  this  case,  neither  the  tubing  nor  the  open 
spiral  link  formed  of  tubing,  nor  the  process 
of  making  either  the  open  or  the  closed  link, 
nor  the  junction  of  closed  and  open  spiral 
links  in  a  chain  was  invented  by  the  patentee. 
We  are,  therefore,  constrained  to  hold  that 
the  first  claim  of  the  patent,  even  if  not  void 
for  want  of  novelty,  is  void  for  want  of  pat- 
entability. 

The  decree  of  the  circuit  court  is,  therefore, 
reversed,  and  it  is  ordered  that  the  bill  be 
dismissed. 


Good  Will,  Sale  of. — ^A  trader  who  has 
sold  his  business  to  the  plaintiff,  and,  as  a 
part  of  the  transaction,  transferred  to  him  the 
"  good  will "  of  the  business,  has  no  right  after 
such  sale  to  go  on  dealing  with  his  old  cus- 
tomers, or  to  solicit  orders  from  them.  Ginesi 
v.  Cooper,  L.  R.,  14  ch.  D.,  596. 
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Uablllty  of  Grand  Jarora. 

Solomon  Turpen,  Appellant, 

V. 

L.  M.  Booth  et  al.,  Respondents. 

•         Suj)reme  Court  of  California. 
Grand  Jurornot  Responsible  in  Civil  Damages. 

It  is  againt  the  policy  of  the  law  to  hold 

grand  jurors  liable  for  damages   in  civil 

actions  for  acts  done  by  them  as  such  grand 

jurors. 

Morrison,  C.  J.,  delivered  the  opinion  of 
the  court. 

The  complainant  in  this  case  avers  that  in 
the  month  of  March,  1877,  the  defendants, 
and  each  of  them,  were  duly,  legally,  and  in 
manner  and  form  prescribed  by  law,  regularly 
impaneled  and  sworn  by  the  county  court  of 
Stanislaus  county  to  serve  as  grand  jurors  for 
the  term.  That  they,  and  each  of  them,  took 
the  oath  prescribed  by  law  that  *•  they  would 
present  no  person  through  malice,  hatred,  or 
ill-will  ;**  but  that,  notwithstanding  said  oath, 
the  defendants,  and  each  of  them,'  wilfully  dis- 
regarding such  oath,  and  being  actuated  and 
influenced  by  a  desire  and  with  a  determina- 
tion to  forever  blast,  tarnish,  and  ruin  the 
good  name  and  reputation  theretofore  held 
and  enjoyed  by  the  plaintiff  among  his  fel- 
lows and  acquaintances,  did  wilfully,  wan- 
tonly, and  maliciously  conspire  together,  and 
under  the  pretense  of  doing  and  performing 
their  duties  as  members  of  said  grand  jury, 
pretend  to  receive  and  hear  evidence  against 
the  plaintiff  in  a  certain  matter  wherein  the 
plaintiff  was  charged  with  illegal  voting  at  the 
general  election  held  in  this  State  on  the  7th 
day  of  November,  1876.  And  after  the  hear- 
ing of  such  evidence,  notwithstanding  they, 
as  such  grand  jurors,  were  positively  instruc- 
ted by  the  law  officer  of  the  county  that  no 
indictment  could  lie  against  the  plaintiff  upon 
said  evidence,  and  that,  according  to  the  evi- 
dence, no  crime  whatever  had  been  committed 
and  that  no  conviction  could  be  had  thereon — 
and  notwithstanding  the  fact  that  no  evidence 
had  been  produced,  testified  to,  or  heard  be- 
fore said  defendants,  as  such  jury,  in  any 
manner  implicating  the  plaintiff  in  the  com- 
mission of  said  or  any  crime — ^these  defend- 
ants, as  such  grand  jury,  collectively  and  in- 
dividually, wilfully,  falsely,  and  fraudulently, 
and  without  probable  cause,  and  being  pos- 
sessed of  actual  malice  and  ill-will  against 
this  plaintiff,  and  for  the  sole  purpose  as 
aforesaid,  corruptly  did  pretend  to  find  a  true 
bill  and  indictment  gainst  this  plaintiff  for 
falsely  and  illegally  voting,  etc. ;  and  such  in- 
dictment was  duly  presented  by  the  foreman 
of  the  grand  jury,  and  was  filed  according  to 
law. 


'*  That  said  defendants,  as  such  grand  jury- 
men, well  knew  at  the  time  there  was  acces- 
sible to  them  an  overwhelming  amount  of 
testimony  which  would  clearly  show  that  the 
charge  of  illegal  voting  against  this  plaintiff 
was  false  and  malicious,  and  without  any 
foundation  whatever ;  but  they,  so  that  they 
might  the  easier  carry  out  their  malicious  de- 
sign upon  plaintiff,  wilfully  and  maliciously 
refused  to  call  in  or  hear  said  testimony. 
That  upon  the  indictment  so  found  and  pre- 
sented by  the  defendants,  the  plaintiff  was 
tried  and  acquitted,  the  trial  jurors  not  leav- 
ing their  seats." 

We  have  stated  sufficient  averments  of  the 
complaint  to  show  that  the  action  is  brought 
for  the  recovery  of  damages  by  a  person 
against  whom  an  indictment  was  found  by  the 
defendants  acting  as  grand  jurors  of  the 
county  of  Stanislaus,  the  gravamen  of  the 
action  being  the  m^alicious  conduct  of  said  de- 
fendants in  finding  and  presenting  such  in- 
dictment. 

It  is  claimed,  in  the  first  place,  that  the  evi- 
dence upon  which  the  defendants  found  the 
indictment  was  insufficient  to  justify  such  a 
finding ;  and,  in  the  second  place,  it  is  charged 
that  there  was  exculpatory  evidence  which 
they  refused  to  hear.  The  case  presents  the 
simple  question  whether  a  grand  juror  is 
answerable  civilly  for  damages  for  an  act  done 
by  him  as  such  grand  juror,  in  a  case  where 
he  acts  upon  insufficient  evidence  and  with  a 
desire  maliciously  to  injure  the  party  against 
whom  the  indictment  is  found.  The  question 
is  an  interesting  one,  and  this  is  the  first  case 
in  which  it  has  been  presented  in  the  supreme 
court  of  this  State. 

It  is  claimed  on  behalf  of  the  defendants 
that  they  are  not  liable,  because  the  statute  . 
so  declares,  and  that,  independent  of  any 
statute  on  the  subject,  they  are  exempt  from 
all  liability  by  the  principles  of  the  common 
law. 

Section  927  of  the  Penal  Code  provides 
that  "  a  grand  juror  cannot  be  questioned  for 
an3rthing  he  may  say,  or  any  vote  he  may 
give,  in  the  grand  jury,  relative  to  a  matter 
legally  pending  before  the  jury,  except  for  a 
perjury  of  which  he  may  have  been  guilty,  in 
mid^ing  an  accusation  or  giving  testimony  to 
his  fellow-jurors." 

The  plain  import  and  meaning  of  the  above 
language  is,  that  no  grand  juror  shall  be  held 
liable  for  damages  in  a  civil  action  for  any- 
thing done  by  him  in  the  grand  Jury  room ; 
and  this  is  but  a  statutory  declaration  of  the 
principle  as  it  existed  at  common  law.  In 
Wharton's  American  Criminal  Law,  Volume  1 
Section  509,  it  is  said  that  **  in  no  case  can  a 
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member  of  a  grand  jury  be  obliged  or  allowed 
to  testify  or  disclose  in  what  manner  he,  or 
any  other  member  of  the  jury,  voted  on  any 
question  before  them,  or  what  opinions  were 
expressed  by  any  Juror  in  relation  to  any  such 
question." 

"The  secret  inquisitorial  proceedings  of 
the  grand  jury  may,  as  they  often  have,  work 
very  oppressively  and  unjustly ;  for  only  so 
far  as  guarded  and  restrained  by  an  oath,  their 
action  is  generally  irresponsible  and  oonclu- 
sive  in  finding  an  indictment.  During  the 
whole  of  their  proceedings  they  are  protected 
in  the  discharge  of  their  duty ;  and  no  action 
or  prosecution  can  be  maintained,  no  matter 
how  they  may  he  actuated  by  malice  or  indis- 
cretion'*    (Proffatt  on  Jury  Trial,  sec.  55.) 

"  Nor  can  an  action  be  maintained  against 
a  juryman,  or  the  Attorney-General,  or  a 
superior  military  or  naval  officer,  for  an  act 
done  in  the  execution  of  his  office,  and  within 
the  purview  of  his  general  authority."  (1 
Chitty  on  Pleading,  89.) 

"  But  I  prefer  to  place  the  decision  on  the 
broad  ground  that  no  public  officer  is  respon- 
sible, in  a  civil  suit,  for  a  judicial  determina- 
tion, however  erroneous  it  may  be,  and  how- 
ever malicious  the  motive  which  produced  it. 
Such  acts,  when  corrupt,  may  be  punished 
criminally ;  but  the  law  will  not  allow  malice 
and  corruption  to  be  charged  in  a  civil  suit 
against  such  an  officer  for  what  he  does  in  the 
performance  of  a  judicial  duty.  The  rule  ex- 
tends to  judges  from  the  highest  to  the  lowest ; 
to  jurors,  and  to  all  public  officers,  whatever 
name  they  may  bear,  in  the  exercise  of  judicial 
power.  It  of  course  applies  only  wlien  the 
^  judge  or  officer  had  jurisdiction  of  the  particu- 
lar case,  and  was  authorized  to  determine  it. 
If  he  transcends  the  limits  of  his  authority,  he 
necessarily  ceases,  in  the  particular  case,  to 
act  as  a  judge,  and  is  responsible  for  all  con- 
sequences. But  with  these  limitations,  the 
principle  of  irresponsibility,  so  far  as  respects 
a  civil  remedy,  is  as  old  as  the  common  law 
itself.  The  authorities  on  this  subject  are 
almost  innumerable."  (Weaver  v.  Devendorf, 
8  Denio,  120,  121,  and  the  numerous  author- 
ities there  referred  to.) 

The  recent  case  of  Bradley  v.  Fisher,  13 
Wallace,  355,  is  a  very  learned  and  instruc- 
tive one  on  this  question.  That  was  an  action 
brought  by  Bradley  against  Judge  Fisher  to 
recover  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  "  by  reason  of  the  wil- 
ful, malicious,  oppressive,  and  tyrannical  acts 
and  conduct  of  the  defendant,  whereby  the 
plaintiff  was  deprived  of  his  right  to  practice 


as  an  attorney  in  the  Supreme  Court  ot  the 
District  of  Columbia." 

The  plaintiff  used  some  threatening  lan- 
guage to  the  defendant  out  of  court  for  his 
conduct  as  judge,  pending  the  trial  of  a  cause, 
and  the  defendant  therefor  struck  the  plain- 
tiff's name  from  the  roll  of  attorneys  practic- 
ing in  that  court.  Justice  Field,  in  deliver- 
ing the  opinion  of  the  court,  carried  this 
principle  of  exemption  to  its  utmost  limits, 
and  beyond  the  limit  laid  down  by  the  Su- 
preme Court  of  New  York  in  the  case  in  3 
Denio,  120.  The  Supreme  Court  of  the 
United  States  there  held  ''  that  Judges  of 
Courts  of  Record  of  superior  or  general  juris- 
diction are  not  liable  to  civil  actions  for  their 
judicial  acts,  even  when  such  acts  are  in  excess 
of  their  jurisdiction,  and  are  alleged  to  have 
been  done  maliciously  and  corruptly — a  dis- 
tinction as  to  their  liability  being  made,  be- 
tween acts  done  by  them  in  excess  of  their 
jurisdiction  and  acts  done  in  the  clear  absence 
of  all  jurisdiction  over  the  subject-matter. 

The  case  of  Downer  v.  Lent,  6  Cal..  94,  is 
also  in  point.  The  court  says :  "  It  is  beyond 
controversy  that  the  power  of  the  Board  of 
Pilot  Commissioners  is  quasi  judicial,  and 
that  they  are  not  ciyilly  answerable.  They 
are  public  officers  to  whom  the  law  has  in- 
trusted certain  duties,  the  performance  of 
which  requires  the  exercise  of  judgment." 

This  is  equally  true  of  grand  jurors.  They 
have  certain  duties  to  perform  under  the  law 
of  a  quasi  judicial  character ;  and  in  the  per- 
formance of  such  duties  the  law  invests  them 
with  judgment  and  discretion.  The  grand 
jury  was  an  essential  part  of  the  machinery  of 
the  county  court.  They  were  not  volunteers, 
but  were  engaged  in  the  performance  of  a 
duty  that  was  compulsory.  In  finding  the  in- 
dictment complained  of,  they  acted  within  the 
legitimate  sphere  of  their  duty,  and  cannot  be 
held  civilly  responsible.  What  is  said  by 
the  learned  judge  in  the  case  of  Scott  v.  Stan- 
field  (3  Law  Reports,  Exchequer,  220),  '•  this 
provision  of  the  law  is  not  for  the  protection 
or  benefit  of  a  malicious  or  corrupt  judge,  hot 
for  the  benefit  of  the  public  whose  interest  it 
is  that  the  judges  should  be  at  liberty  to  ex- 
ercise their  functions  with  independence  and 
without  fear  of  eonsequences,"  is  applicable 
to  this  case. 

To  hold  grand  jurors  liable  for  damages  in 
civil  actions  would  be  againt  the  policy  of 
the  law,  and  we  find  no  authority  in  the  ad- 
judged cases  for  so  holding. 

Judgment  affirmed. 

We  concur:  Thornton,  J.,  Myrick,  J. — 
The  Pacific  Coast  Law  Journal, 
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NOTES  or  RECENT  DECISIONS. 

Ejectment:  Dower;  tenancy  by  tJie  curtesy. 
— Plaintiffs'  ancestor  died  intestate,  leaving  a 
widow,  six  children  and  a  grandchild,  the  son 
of  a  deceased  daughter,  surviving.  The  lat- 
ter sold  his  interest  in  the  land  to  S.,  the  wife 
of  G.,  one  of  the  intestate's  sons.  The  heirs 
set  apart  sixty-six  acres,  with  the  homestead 
building,  to  the  widow  as  her  dower,  and  quit- 
claimed the  balance  to  each  other.  S.  died 
before  the  widow.  After  the  death  of  both  S. 
and  the  widow,  G.  sold  the  land,  including 
said  sixty-six  acres,  to  defendants'  grantor. 
In  an  action  of  ejectment  to  recover  S.'s  inter- 
est in  said  sixty-six  acres,  held,  that  S.  had 
not  at  any  time  during  her  life  such  an  actual 
seizin  in  fact  as  entitled  her  husband  on  her 
death  to  hold  it  as  tenant  by  the  curtesy. 
[Byron  Gibbs  et  al.,  v.  Edmund  S.  Esty  et 
al.  N.  Y.  Sup.  Ct.  Gen.  Term.  Third  Dept. 
Decided  Sept.,  1880.] 

Negligence  :  Latent  defect. — In  an  action 
brought  for  damages  for  an  injury  suffered  by 
plaintiff  by  the  derailment  of  defendant's 
train,  the  referee  did  not  find  any  negligent 
act  on  defendant's  part  in  the  construction  of 
the  curve  of  the  track,  or  in  the  speed  of  the 
locomotive  running  around  it,  but  rested  his 
decision,  which  was  in  favor  of  the  plaintiff, 
on  the  finding,  "  that  in  view  of  the  sharpness 
of  the  curve,  and  of  the  worn  and  weakened 
condition  of  the  flange  which  broke,  the  speed 
with  which  the  locomotive  was  going  around 
the  curve  when  the  flange  broke  was  danger- 
oas  and  negligent."  Held,  the  question  then 
was,  was  the  wheel  so  much  worn  as  to  render 
its  use  in  the  manner  and  under  the  circum- 
stance in  which  it  was  used  at  the  time  of  the 
accident  consistent  with  the  care  due  from  the 
defendant.  The  presumption  raised  by  the 
breaking  of  the  flange  is  somewhat  repelled 
by  proof  of  a  flaw  in  the  flange  at  the  point  of 
firacture. 

Therefore,  in  this  view,  to  sustain  a  recov- 
ery it  should  be  found  as  a  fact  that  notwith- 
standing the  flaw  the  wear  of  the  wheel  which 
rendered  the  use  of  it  imprudent  was  an  effi- 
cient cause  of  the  accident,  and  that  it  would 
not  have  happened  without  the  operation 
thereof. 

While  the  existence  of  the  flaw  furnished 
adequate  cause  of  the  accident,  and  in  view 
of  the  evidence  seems  to  have  been  the  chief 
cause  of  it,  yet  the  referee  has  not  found  any 
negligence  imputable  to  defendant  in  using  a 
defective  flange  alone. 

As  the  flaw  was  latent  and  indiscoverable 
by  any  known  test,  the  defendant  cannot  be 


held  liable  because  he  did  not  discover  it. 
John  H.  Brown  v.  Thomas  R.  Sharpe  Receiver 
of  the  L.  I.  R.  R.  Co.  N.  Y.  Sup.Ct.  Gen. 
Term.    Second  Dept.    Decided  Sept.  1880.] 

Attorneys  :  Disbarment ;  appeal. — An  or- 
der of  general  term  suspending  an  attorney 
from  practice  is  reviewable  by  the  Court  of 
Appeals.  While  the  measure  of  punishment 
is  within  the  discretion  of  the  court  below,  the 
adjudication  of  guilt  or  innocence  upon  the 
facts  is  not  so  far  the  subject  of  discretion  as 
to  b6  beyond  review. 

On  an  application  for  the  disbarment  of  an 
attorney  affidavits  and  miuutes  of  testimony 
may  be  used  as  a  basis  for  the  order  to  show 
cause,  but  on  the  trial  the  accused  is  entitled 
to  confront  the  witnesses  and  cross-examine 
them. 

An  attorney,  for  the  purpose  of  obtaining 
depositions  favorable  to  him,  sent  money  to 
the  witnesses  and  prepared  beforehand  their 
answers  to  the  interrogatories.  The  deposi- 
tions were  afterwards  shown  to  be  false.  Held, 
That  the  attorney's  conduct  was  inexcusable ; 
that  it  was  a  corruption  of  justice  and  de- 
served the  censure  and  discipline  of  the  court. 
Affirming  S.  C,  9  W.  Dig.,  6.  [In  re  Eldridge. 
N.  Y.  Ct.  of  Appls.    Decided  Sept.  28,  1880.] 

Divorce — In  an  action  for  divorce.^ln  the 
absence  of  direct  proof,  the  court  must  be  sat- 
isfied that  a  criminal  attachment  subsisted  be- 
tween defendant  and  the  alleged  paramour, 
and  that  opportunities  occurred  when  the  in- 
tercourse in  which  they  intended  to  indulge 
might  with  ordinary  facility  have  taken 
place. 

In  the  absence  of  criminating  circumstances 
mere  association  or  intercourse  between  a  man 
and  woman  cannot  be  attributed  to  an  im- 
proper purpose. 

To  justify  a  decree  of  divorce  such  proxi- 
mate circumstances  must  be  proved  as  by 
former  decisions,  or  in  their  own  nature  and 
tendency,  satisfy  the  court  that  the  criminal 
act  has  been  committed.  [Conger  v.  Conger. 
N.  Y.  Ct.  of  Appls.    Decided  Sept.  21, 1880.1 


The  slow  prc^ess  which  telephonic  com- 
munication is  making  in  England  may  be 
judged  from  the  fact  that  the  successful  con- 
nection by  telephone  of  the  important  and 
closely  contiguous  cities  of  Liverpool  and  Man- 
chester. November  9,  was  deemed  a  circum- 
stance worthy  of  a  special  cable  dispatch  to 
this  country.  Liverpool  and  Manchester  have 
half  a  million  inhabitants  each,  and  are  thirty- 
one  miles  apart. 
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UaMllty  of  Emp^jmrm. 

A  RECENT  English  statate  modifieB  from 
the  l8t  of  January  next,  the  rules  as  to  the 
liability  of  employers  for  injuries  sustained 
by  their  employees  while  in  the  service.  The 
changes  affect  the  rules  applicable  in  Eng- 
land on  several  points  which  are  incessantly 
litigated  and  on  which  the  decisions  in  this 
country  are  not  wholly  harmonious.  They 
are  changes  in  favor  of  the  employee  and 
extend  the  liability  of  the  master.  The  law 
is  in  fact  a  concession  to  the  working  classes 
and  is  regarded  as  somewhat  experimental. 
It  is  restricted  by  its  terms  to  a  period  of 
seven  years.  The  parts  of  the  act  material 
to  the  questions  we  have  referred  to  are  as 
follows : 

1.  Amendment  of  law. — ^Where,  after  the 
commencement  of  this  act,  personal  injury  is 
caused  to  a  workman — (1.)  by  reason  of  any 
defect  in  the  con^jition  of  the  ways,  works, 
machiner}-  or  plant,  connected  with  or  used 
in  the  business  of  the  employer ;  or  (2.)  by 
reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  who  has  any  superin- 
tendence intrusted  to  him  whilst  in  exercise  of 
such  superintendence :  or  (3.)  by  reason  of  the 
negligence  of  any  person  in  the  service  of  the 
employer,  to  whose  orders  or  directions  the 
workman  at  the  time  of  the  injury  was  bound 
to  conform  and  did  conform,  where  such  in- 
jury resulted  from  his  having  so  conformed ; 
or  (4.)  by  reason  of  the  act  or  omission  of  any 
person  in  the  ser\'ice  of  the  employer,  done 
or  made  in  obedience  to  the  rules  or  by-laws 
of  the  employer,  or  in  obedience  to  particular 
instructions  given  by  any  person  delegated 
with  the  authority  of  the  employer  in  that  be- 
half; or  (5.)  by  reason  of  the  negligence  of 
any  person  in  the  service  of  the  employer  who 
has  the  charge  or  controlof  any  signal,  points, 
locomotive,  engine,  or  train  upon  a  railway — 
the  workman,  or  in  case  the  injury  results  in 
death,  the  legal  personal  representatives  of 
the  workman,  and  any  persons  entitled  in 
case  of  death,  shall  have  the  same  right  of 
compensation  and  remedies  against  the  em- 
ployer as  if  the  workman  had  not  been  a  work- 
man of  nor  in  the  service  of  the  employer, 
nor  engaged  in  his  work. 

2.  Exceptions  to  amendment  of  law. — A 
workman  shall  not  be  entitled  under  this  act 
to  any  right  of  compensation  or  remedy 
against  the  employer  in  any  of  the  following 
cases,  that  is  to  say:  (1.)  Under  sub-section 
one  of  section  one,  unless  the  defect  therein 
mentioned  arose  from,  or  had  not  been  dis- 
covered or  remedied  owing  to  the  negligence 
of  the  employer,  or  of  some  person  in  the  ser- 
vice of  the  employer,  and  entrusted  by  him 


with  the  duty  of  seeing  that  the  ways,  works, 
machinery,  or  plant  were  in  proper  condition. 
(2.)  Under  sub-section  four  of  section  one, 
unless  the  injury  resulted  from  some  impro- 
priety or  defect  in  the  rules,  bylaws,  or  in- 
structions therein  mentioned ;  provided  that 
where  a  rule  or  by-law  has  been  approved  or 
has  been  accepted  as  a  proper  rule  or  by-law 
by  one  of  Her  Majest/s  Principal  Secretaries 
of  State,  or  by  the  Board  of  Trade  or  any 
other  department  of  the  government,  under  or 
by  virtue  of  any  act  of  parliament,  it  shall 
not  be  deemed  for  the  purposes  of  this  act  to 
be  an  improper  or .  defective  rule  or  by-law. 
(S.)  In  any  case  where  the  workman  knew  of 
the  defect  or  negligence  which  caused  his  in- 
jury, and  failed  within  a  reasonable  time  to 
give,  or  cause  to  be  given,  information  there- 
of to  the  employer  or  some  person  superior 
to  himself  in  the  service  of  the  employer,  un- 
less he  was  aware  that  the  employer  or  such, 
superior  already  knew  of  the  said  defect  or 
negligence. 

3.  Limit  of  sum  recoverable  as  compensa- 
tion.— ^The  amount  of  compensation  recovera- 
ble under  this  act  shall  not  exceed  such  sum 
as  may  be  found  to  be  equivalent  to  the  esti- 
mated earnings,  during  the  three  years  pre- 
ceding the  injury,  of  a  person  in  the  same 
grade  employed  during  those  years  the  like 
employment  and  in  the  district  in  which  the 
workman  is  employed  at  the  time  of  the  in- 
jury. 

4.  Limit  of  time  for  recovery  of  compensa- 
tion.— An  action  for  the  recovery  under  this 
act  of  compensation  for  an  injury  shall  not  be 
maintainable  unless  notice  that  injury  has 
been  sustained  is  given  within  six  weeks,  and 
the  action  is  commenced  within  six  months 
from  the  occurrence  of  the  accident  causing 
tlie  injury,  or,  in  case  of  death,  within  twelve 
months  from  the  time  of  death:  provided 
always,  that  in  case  of  death  the  want  of  such 
notice  shall  be  no  bar  to  the  maintenance  of 
such  action  if  the  Judge  shall  be  of  opinion 
that  there  was  reasonable  excuse  for  such 
want  of  notice.— Tfee  Daily  {N.  Y.)  Register. 


The  present  will  be  a  decidedly  good  season 
for  memoirs.  In  the  United  States  Mr.  Jef- 
ferson Davis's  new  book  is  shortly  to  appear; 
in  England  we  are  promised  the  recollections 
of  Lord  EUenborough,  besides  such  volumes 
as  the  autobiography  of  the  Chartist  Frost, 
and  Sir  Charles  Gavan  Duffy's  "  Young  Ire- 
land ; "  while  in  France  M.  de  Poli  has  pub- 
lished an  excellent  book  on  "  Louis  XVIII," 
and  the  second  series  of  the  Mettemich 
memoirs  has  gone  to  the  press. 
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Matter  or  P«r  Diem  of  17nlt«d  States  Attoroeys. 

1.  United  States  attorneys  are  respectively  entitled 
to  per  diems,  under  section  824  of  the  Revised 
Statutes,  for  necessary  actual  attendance  in  tlie 
courts  while  in  actual  session  on  the  business  of 
the  United  States  when  the  courts  are  held  at  the 
places  of  abode  of  the  attorneys.  The  per  diem 
is  not  allowed  for  Sundays,  legal  hoHdays  or  other 
days  when  the  court  is  not  in  actual  session. 

2.  When  a  court  is  held  else  whera  than  at  the  place 
of  abode  of  the  attorney  he  is  entitled  to  a  per 
diem  for  days  in  actual  attendance  in  court.  But 
in  such  caiie  by  the  construction  of,  and  lonn; 
usance  under  the  statute  the  per  diem  is  allowed 
for  Sundays  and  legal  holidays  during  a  term,  al- 
though the  court  be  not  in  actual  session  on  such 
days,  if  the  attorney  be  necessarily  detained  dur- 
ing sach  term  at  the  place  where  the  court  is  held. 

3.  When  intermissions  of  two  or  more  days  occur 
during  a  term  per  diems  are  not  chargeable. 

Decision  of  William  Lawrence,  First  Comp- 
troller of  the  Treasury. 

The  United  States  attorney  for  the  district 
of  New  Jersey,  who  resides  at  Newark,  claims 
per  diem  compensation  for  each  day  of  the 
term  of  the  United  States  circuit  and  district 
courts  at  Trenton,  including  (1)  days  when 
the  courts  are  not  in  session,  and  (2)  other 
days  when  the  attorney  is  not  in  Trenton. 
His  claim  is  founded  upon  the  last  clause  of 
the  following  provision  of  law :  "  For  each  day 
of  his  necessary  attendance  in  the  courts  of 
the  United  States  on  the  business  of  the 
United  States,  when  the  court  is  held  at  the 
place  of  his  abode,  five  dollars ;  and  for  his 
attendance  when  the  court  is  held  elsewhere, 
five  dollars  for  each  day  of  the  term."  (824 
Rev.  Statutes.)  This  law  was  approved  Feb- 
rurry  26,  1858,  and  two  months  thereafter  the 
Comptroller  issued  a  circular  in  which  he  said, 
relative  to  attendance  of  District  Attorney's 
on  the  courts,  that  '<  when  held  at  different 
places  from  their  abode  they  arc  authorized 
to  charge  for  Sundays  and  holidays  embraced 
in  the  term," 

Except  as  to  Sundays  and  legal  holidays, 
terms  are  generally  without  intermission  from 
beginning  to  end.  But  in  some  districts  the 
business  is  transacted  at  irregular  intervals 
between  the  opening  days  of  the  successive 
terms,  and  a  whole  month's  intermission  may 
be  taken  during  a  term.  The  Comptroller's 
circular  does  not  include  vacations  of  more 
than  a  day  or  two  in  its  mention  of  holi- 
days. When  an  attorney  is  away  from  home 
in  attendance  upon  court  and  it  is  not  con- 
venient or  practicable  for  him  to  spend  his 
Sundays  and  holidays  with  his  family,  com- 
pensation to  cover  his  expenses,  is  allowed 
for  such  days. 


But  it  has  always  been  held  by  this  office 
that  the  attorney  is  not  entitled  to  such  allow- 
ance for  a  vacation  which  affords  ample  time 
for  his  return  home.  In  some  cases  a  per 
diem  has  been  allowed  to  an  attorney  for. two 
or  three  days  when  detained  by  the  business 
of  his  office  at  the  place  of  holding  court  dur- 
ing a  recess  of  the  court.  But  this  is  un- 
authorized and  will  not  hereafter  be  allowed. 
The  statute  expressly  says  th&t  the  per  diem 
fee  is  for  "  attendance "  as  well  when  the 
court  ia  away  from  the  attorney's  place  of 
abode,  as  when  it  is  held  at  that  place. 

An  attorney  not  in  attendance  at  court  is 
not  entitled  to  a  per  diem. 

So  far  as  respects  the  convenience  of  the 
public  there  is  an  advantage  in  having  the 
attorney's  home  at  the  place  where  court  is 
held,  hence  it  cannot  be  presumed  that  Con- 
gress intended  to  give  greater  compensation 
to  an  attorney  whose  abode  is  away  from  it, 
than  to  one  whose  abode  is  at  that  place  for 
this  would  be  an  inducement  to  the  latter  to 
remove  away  from  the  court  where  his  pres- 
ence is  required.  No  reason  can  be  adduced 
for  unjust  discrimination  against  the  resident 
officer.  The  only  satisfactory  explanation  of 
the  difference  in  terms  as  to  per  diem  fees  is 
that  for  days  when  the  non-resident  is  detained 
in  attendance  at  court  a  per  diem  to  cover  his 
expenses  should  be  paid,  and  for  this  the 
statute  provides. 

If  in  any  instance  accounts  of  attorney's 
have  been  settled  upon  the  basis  that  a  fee 
for  every  day  is  allowable  whether  court  was 
in  session  or  not,  the  fact  has  not  been  shown 
by  the  accounts.  No  such  practice  has  been 
permitted  with  the  knowledge  or  approval  of 
the  Comptroller. 


Removal  of  Causes  Under  Act  of  1875. 
— Under  the  first  clause  of  the  second  sec- 
tion of  the  act  of  1875,  which  reads,  •*  in  any 
suit  of  a  civil  nature,  ♦  ♦  *  * 
in  which  there  shall  be  a  controversy  bet- 
ween citizens  of  different  States,  *  ♦  * 
either  party  may  remove  said  suit,"  etc., 
it  is  necessary,  to  authorize  a  removal,  that 
all  the  persons  on  one  side  shall  be  citizens 
of  different  States  from  those  on  the  other 
side  of  the  controversy.  But  to  determine 
the  right  of  removal  the  parties  may  be  trans- 
posed and  arranged  on  opposite  sides  of  the 
controversy  according  to  their  real  interests, 
without  regard  to  their  formal  position  on 
the  record  as  plaintiffs  or  defendants. 


A  CONTRACT  is  that  form  of  an  agreement 
which  results  in  a  mutual  obligation. 
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Furnished  by  D.  K.  Siokels. 

•S«etloDfl  16  And  86»  In  Vinh  Territory. 

The  territory  has  no  vested  Interest  In  sections  16 
and  36.  The  law  creates  merely  a  reservation 
tor  a  prescribed  use,  but  the  legal  title  remains  in 
the  United  States. 

The  reservation  does  not  attach  If.  at  date  of  sur- 
vey, a  settlement  with  a  view  to  pre-emption  had 
been  made  on  said  section,  even  though  the  set- 
tler fails  to  file  his  declaratory  statement  within 
the  time  prescribed  by  law.  The  settler  Is  pro- 
tected by  the  rule  laid  down  In  Johnson  v.  Tows- 
ley,  (13  Wall.,  73,)  and  other  cases  cited.  In 
this  particular  the  case  differs  from  one  arising 
in  the  State  of  California,  where  the  State  has  a 
grant  of  the  particular  sections  which  becomes 
effective  at  date  of  survey  in  the  field.  (Natoma 
W.  &  M,  Co.  V.  Bugbey,  6  Otto,  165.) 

Department  of  -the  Interior, 
Washington,  D.  C,  Nov.  16,  1880. 

Sir  :  I  have  considered  the  appeal  of  Jane 
Hodgert  from  your  decision  of  April  19,  1880, 
holding  for  cancellation  her  cash  entry,  No. 
1830  of  the  N.  J,  N.  W.  J,  section  36,  town. 
6  S.,  range  2  E.,  Salt  Lake  City  district,  Utah 
Territory. 

The  record  shows  that  the  township  plat  was 
filed  in  the  local  office,  March  15,  1869 ;  that 
Mrs.  Hodgert  filed  declaratory  statement  5517 
April  8, 1876,  alleging  settlement  in  1855,  and 
that  she  proved  up  her  claim  and  entered  the 
land  April  5,  1878.  Certain  affidavits  filed 
with  the  appeal  show  that  appellant  is  the 
widow  of  one  Robert  Hodgert,  who  settled  upon 
the  tract  in  question  in  the  year  1855,  where 
he  died  in  May,  1867  ;  and  that  his  widow  has 
since  continuously  resided  thereon. 

You  held  that  Mrs.  Hodger,  by  reason  of 
failure  to  make  known  her  claim  in  the  man- 
ner prescribed  by  law  within  three  months 
from  the  date  of  filing  the  township  plat  in 
the  local  office,  and  to  make  proof  and  pay- 
ment within  thirty-three  months  from  that 
date,  forfeited  all  right  acquired  by  virtue  of 
settlement  prior  to  survey,  as  upon  her  failure 
to  comply  with  the  requirements  of  the  law, 
the  right  to  the  tract  in  question  vested  in  the 
Territory  of  Utah,  as  of  the  date  of  survey, 
and  cited  the  cases  of  Mette  v.  State  of  Cali- 
fornia, (Copp's  L.  O.,  February,  1879,  p.  164,) 
and  Natoma  W.  &  M.  Co.  v.  Bugbey,  (6  Otto, 
165,)  as  authority  therefor. 

In  this  I  think  you  erred  ;  because  there  has 
been  no  grant  of  ** school  lands"  to  Utah, 
conseqcntly  the  territory  has  no  vested  in- 
terest in  the  16th  and  d6th  sections. 

Section  15  of  the  act  of  September  9,  1856, 
(9  Stat.,  457,)  provides  as  follows : 

"  That  when  the  lands  in  the  said  territory 


shall  be  surveyed  under  the  direction  qf  the 
Government  of  the  United  States,  preparatory 
to  bringing  the  same  into  market,  sections  num- 
bered sixteen  and  thirty-six  in  each  township 
in  said  territory  shall  be,  and  the  same  are 
hereby,  reserved  for  the  purpose  of  being  ap- 
plied to  schools  in  said  territory  and  in  the 
States  and  territories  hereafter  to  be  erected 
out  of  the  same." 

The  foregoing  section  is  substantially  em- 
bodied in  section  1946,  Revised  Statutes,  but 
before  the  latter  became  operative  and  before 
the  land  in  question  was  surveyed,  the  section 
quoted  above  was  limited  by  the  act  of  Febru- 
ary 26,  1859,  (11  Stat.,  385,  now  sections 
2275-76,  Revised  Statutes,)  in  the  following 
terms,  to  wit :  "  That  where  settlements  wUh 
a  view  to  pre-emption  have  been  made  before 
the  survey  of  the  lands  in  the  field  which 
shall  be  found  to  have  been  made  on  sections 
sixteen  and  thirty-six,  said  sections  shall  be 
subject  to  the  pre-emption  claim  of  such  set- 
tler, and  if  they,  or  either  of  them,  shall  have 
been  or  shall  be  reserved  or  pledged  for  the 
use  of  schools  or  colleges  in  the  States  or 
territory  in  which  the  lands  lie,  other  lands  of 
like  quantity  are  hereby  appropriated  in  lieu  of 
such  as  may  be  patented  by  pre-emptors.  ♦  *  " 

This  creates  merely  a  reservation  of  the 
sections  in  question  for  a  prescribed  use,  but 
the  legal  title  thereto  remains  in  the  United 
States. 

Just  here  the  question  arises  has  Mrs.  Hod- 
gert a  pre-emption  claim  to  which  the  land  is 
subject  in  contemplation  of  the  act  of  1859 
and  said  section  2275? 

I  think  she  has. 

The  case  under  consideration  does  not  fall 
within  the  rule  laid  down  by  either  of  the  cases 
cited  by  you,  but  it  falls  within  the  excep^on 
provided  for  in  the  acts  cited  as  aforesaid,  and 
the  reservation  thereby  created  did  not  attach 
as  of  the  date  of  survey. 

In  the  cases  cited  by  you  there  was  an  ad- 
verse claim,  and  the  tracts,  which  were  the 
subject  of  controversy,  were  included  in  a 
specific  grant  of  lands  to  the  State  of  Cali- 
fomia,  by  virtue  of  which  she  acquired  title 
thereto,  and  the  right  to  control  and  dispose 
of  the  lands  so  granted,  for  the  purposes  sped- 
fied  upon  the  failure  of  the  settler  to  record 
his  claim  ;  in  other  words,  to  take  advantage 
of  a  failure  to  comply  with  the  legal  require- 
ments of  filing  his  claim  within  the  prescribed 
time. 

In  the  case  under  consideration,  howevo', 
the  Territory  of  Utah  has  no  such  right  or 
title,  and  the  matter  in  controversy  is  virtujdly 
between  the  United  States  and  the  appellant, 
and  the  former  alone  can  take  advantage  <^ 
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the  latter's  failure  to  comply  with  the  letter 
of  the  law  in  point  of  filing  her  declaratory 
statement  and  pro^ng  up  and  making  pay- 
ment within  the  prescibed  period.  The  case 
should,  therefore,  be  treated  in  all  respects  as 
between  the  United  States  and  the  appellant 
alone.  This  case,  therefore,  comes  within  the 
rule  laid  down  in  the  cases  of  Johnson  v. 
Towsley,  (18  Wallace,  72,)  Lansdale  v.  Daniels, 
(10  Otto,  lis,)  Walker  v.  Walker,  (Copp's  L, 
C,  293,)  and  Erastus  Kimball,  (Ibid,  295 ;)  and 
the  the  same  reason  for  the  United  States  to 
decline  to  take  advantage  of  the  appellant's 
failure  to  file  and  enter  the  tract  in  question 
within  the  prescribed  period  exists  in  this 
case  as  in  those  last  cited. 

By  admitting  the  appellant's  claim,  the 
quantity  of  lands  pledged  by  the  United 
States  to  Utah  for  school  purposes  is  not  di- 
minished ;  because  p*rovision  is  made  by  the 
statute  for  selection  by  said  territory,  when 
erected  as  a  State,  of  lands  in  lieu  thereof  for 
the  purpose  intended. 

Your  decision  is  accordingly  reversed  and 
the  claimant's  entry  will,  therefore,  be  allowed 
to  remain  intact. 

The  papers   submitted  in  -your  letter  of 
August  16,  1880,  are  herewith  returned. 
Very  respectfully, 

C.  ScHTJKZ,  Secretary. 
Tlie  CommW.  of  the  General  Land  Office. 


i^h^  (f^ourts. 


Ilf  BaiTITT.~N«w  Salts. 

Nov.  10. 1880. 
7001.  Nikl&QS  Jost  et  el.  y.  Abmham  Jost  et  al.    ParUtion. 
PUb  atty,  R.  D.  Massev. 

Nov.  11»  1880. 
7602.  Suan  J.  Tenly  ▼.  Andrew  J.  Tonly.    DlYoroe.    Com. 
sol.,  J.  MoD.  Oarrington. 

Nov  12,  IMO. 
7fi03.  Mary  Shea  v.  Thomas  Shea.    Divorce.    Oom.  sol ,  A. 
K.  Browne. 

7604.  Oeorge  £.  Kirk  et  al.  v.  Enoch  Totten.  To  annul  as- 
sinment.    Oom.  sol..  O  D.  Barrett. 

7606.  John  OoUins,  E!j(r,  v.  Margaret  E.  CoUlns.  Ored 
itors*  biU.    Oom,  soL.  W.  Q.  Henderson 

Nov.  10,  1880. 
7fi0«  

7607.  Freeborn  G.  Smith  v.  Frederick  J.  Pabst  etal. 
enjoin  snit  at  law.    Oom.  soL,  J.  J.  Darlington. 

7608.  A.  K.  Browne  et  al.  v.  Mary  A.  Browne.  For  spe 
dflc  performance.  Com.  sols.,  A.K.  Browne,  J.  S.  Brad- 
ford and  John  £.  Norris. 

CIRCUIT  COIJBT.~N«w  ftnltn  al  I.«w. 

Nov.  la.  1880. 

2M1S.  J,  W.  Owens  &  Son  v.  John  Hancock.  Plffs  attys, 
Ross  &  Dean. 

22414.  Meade  Bros.  v.  Michael  Dorsch.  Aoooont,  $200.01. 
Plffs  attys,  Ross  &  Dean. 

23416.  Daniel  Hanoan  v.  Elisabeth  Uutchins.  Acc*t,  $240. 
PlJfi  atty,  John  B.  learner. 

22410.  National  Bank  of  the  Republic  v.  Thomas  Norfleet 
et  al.    Notes,  $300.    Plffs  attys,  ElUot  &  Robinson. 

22417.  Same  v.  J.  M..Drane  etal.  Note,  $112.  PliTt  atiys, 
same. 

22418.  Benjamin  U.  Keyser  v.  John  Hits.  Assessment  on 
stock, $23,000.    Plffs  attys.  same. 

Nov.  13, 1880. 

22419.  Central  National  Bank  v.  James  W.  Barker  et  al. 
Notes,  $d00.    PIA  attys,  Edwards  &  Barnard. 

29420.  Same  v.  Same.    Note,  $600.    Plffs  attys,  same. 


22421.  Same  V.  Same.    Notes,  $3,446.    Plffs  attys,  same. 
92422.  Jennie  Orlmes  v.  Susan  E.  Bowner.     Replevin. 
Plffs  aity,  J.  A.  Clarke. 

22423.  O.  H.  MoQlton  v.  Sidney  H.  Neal  et  al.  Notes, 
$400.    Plffs  atty,  P.  P. 

Nov.  16, 1880. 

22424.  Levi  Haas  v.  L.  E.  Oolllere.  Note,  $317.08.  Plffs 
atty,  E.  D.  F.  Brady. 

22426.  Sarah  Otterback  v.  Riley  A.  Shinn  et  al.  Account, 
$700     Plffs  attys.  Perry  &  Wilson. 

22426  Jas.  T.  Oardenhire  v.  Thomas  W.  Bartley.  Acc't, 
$600.    Plffs  atty,  O.  F.  Benjamin. 

22427.  Harvey  Kennedy  v.  Henry  D.  Cooke.  $18,830.60. 
Plffs  attys,  Merrick  It  Morris. 

22428.  Jules  L.  RifOard  v.  Wm.  Shoemaker  et  al.  Notes, 
$2,210.    Plffk  attys,  same. 

PROBATB  COURT. 

Nov.  19, 1S60. 

Estate  of  B.  F.  Mackall;  letters  issued  to  Wm.  W.  Mack- 
all  and  R  O.  Mackall 

Estate  of  Asa  L.  Phillips  :  letters  issued  to  Sophia  L. 
Phillips :  bond,  $600. 

Sarah  E.  Wingate  was  appointed  guardian  to  Wm.  J. 
Wingate;  bond,  $1,600. 

Estate  of  James  Kennedy ;  letters  issued  to  Oeorge  E. 
Kennedy;  bond. $14,000. 

Rev  F  E.  Boyle  was  appointed  guardian  to  Jacob  and 
Julia  Detrick:  bond,  $1,000. 

Estate  of  Michael  Ii»ary:  letters  issued  to  Patrick  J. 
Leary  and  I.  H  Ford ;  bond,  $1,000. 

Estate  of  John  R.  Fowler ;  letters  issued  to  .John  L. 
French;  bond, $000. 

Estate  of  Pierre  Blaine  ;  letters  issued  to  Naroisse  De- 
mongeot ;  bond,  $600. 


JLegtU  notices* 


CHANCERY  SALE  OF   THOSE  VERY  VALUABLE 
LOTS  ON  K  STREET   NORTHWEST.  BETWEEN 
VERMONT  AVENUE  AND  FIFTEENTH  STREET, 
FACING  MCPHERSON  SQUARE. 
By  virtue  of  a  decree  of  the  Supreme  Court  of  the  District 
of  Columbia,  passed  in  equity  cause  No    4,667,   in  which 
Ellen  Butler  and  another  are  plaintiffs,  and  William  Q,ueen 
etal.  are  defendanu.  we  will  sell  at  public  auction,  on 
SATURDAY,  December  4,  1880,  at 3:30  o'clock  p.  m.in 
front  of  the  premises,  those  two  valuable  lots  of  ground 
known  as  lots  three  [3]  and  four  [4],  m  square  216,  Wash- 
ington city,  D.  C.  with  tlie  improvements.    The<fe  lots  have 
each  a  frontage  on  K  street  of  28  foet,  and  are  120  feet  deep. 
They  will  be  offered  separately. 

Termporsale:  One-fonrth  ca«h,  of  which  $600  must  be 
paid  at  the  time  of  sale,  [$260  on  each  lot] ;  balance  in  equal 
installments  at  six.  twelve  and  eighteen  months,  with  in- 
terest,  to  be  secured  by  a  deed  of  trust  on  the  property  sold, 
If  terms  are  not  complied  with  in  ten  days,  the  properly 
will  be  resold  at  the  risk  and  cost  of  defaulting  purchaser. 
Conveyancing  and  recording  at  cost  of  purchaser. 
ARTHUR  A.  BIRNEY,  I 

830  4H  street,  (  Tm«t^. 

J.  TARBELL  DYER.  |- Trustees. 

Cor.  7th  St.  and  La  av,  n.  w.     J 
THOS  J.  FISHER  k  CO  ,  Aucts.  AT^ftf 


•pANKRUPTOY  NOTICE. 

To  all  the  creditors  of  JACOB  F.  CAKE,  who  may  have 
proved  their  claims : 

You  are  hereby  notified  to  appear  before  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  In  Bankruptcy  on 
the  0th  day  of  Dec*r,  18S0,  at  11  o'clock  a.  m.,  at  the  office  of 
J.  Sayles  Brown,  Register,  at  the  City  Hall,  Washington 
city,  to  shAw  cause  why  a  discharge  from  all  his  debu 
should  not  be  granted  to  said  bankrupt.  You  are  also  noti- 
fied that  the  seoond  and  third  meetings  of  said  bankrupt's 
creditors  will  be  held  before  the  Register  at  the  same  place 
on  the  4th  day  of  December,  1880,  at  1 1  o'clock  a.  m. 

By  order  of  the  Court  FRED'K  DOUGLASS, 

U.  S.  Marshal  of  D.  C,  as  Messenger. 

True  copy.    Test:  47-2       R.J.  Maiog.  Clerk.  Ac. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  an  Equity  Term,  November,  1880. 
BCatilda  C.  Sbrrix         ) 

V.  [    No.  7,490.    Eq.  Doc.,20. 

David  D.  Skrrik.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Samuel  C.  Mills,  her 
solicitor,  it  is  ordered  that  the  defendant.  David  D.  Serrln, 
cause  his  appearance  to  be  entered  herein  on  or  before-the 
first  rule-dav  occurring  forty  days  after  this  dav ;  otherwise 
ihe  cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  court :  WALTER  S.  COX,  Justice. 

Troeoopy.       Test:         47-3  R.  J.  Mjugs,  Clerk. 


Digitized  by 


Google 


750 


WASHINGTON  LAW  EEPOKTBR. 


Vol    Vm 


Legal  Notices. 


rpHIS  IS  TO  GIVE  NOTICE, 

X  That  the  sobscriber,  of  the  District  of  Colambla,  hath 
obtained  from  the  Sapreme  Ooart  of  the  Dlttrict  of  Oolam- 
bia,  holding  a  Special  Term  for  Orphans'  Coart  business 
Letters  Testamentary  on  the  personal  estate  of  Romanos 
Bndhart,  late  of  the  District  of  Oolnmbla,  deceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  yonchers 
thereof,  to  the  sabscribttr  at  or  before  the  12th  day  of  Novem- 
ber next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Giyen  under  my  hand  this  12th  day  of  November,  1880. 
47-3  ANNIE  RUDUABT,  Executrix. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  16th  day  of  Noyember.  1880. 


No.  7M8.    Equity. 


Charles  G.  Stomb 

V. 

Dora  L.  Stokb. 

On  motion  of  the  plaintiff,  by  Mr.  E.  A.  Newman,  his 

solicitor,  it  is  ordered  that  the  defendant,  Dora  L.  Stone, 

cause  her  appearance  to  be  entered  herein  on  or  before 

the  first  rnle'day  occurring   forty  days  after   this  day: 

otherwise  the  cause  will  be  proceeded  with  as  in  case  of 

default. 

By  the  court.  W.  S.  COX,  Justice. 

Test:  R.  J.  Mbios,  Clerk.  47-S 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  in  Equity. 

JoRHUA  Ellis  ) 

y.  [No.  71  SI.    Equity. 

William  Ellis  bt  al.        ) 
Ordered  by  the  court,  the  16th  day  of  Noyember,  1880, 
that  the  sale  reported  this  day  to  the  court,  as  made  under 
decree  passed  In  thi^  cause  be  ratified  and  confirmed  unless 
cause  to  the  contrary  be  shgwn  on  or  before  the  20th  day  of 
December,  1880  :  Provided  a  copy  "f  the  foregoing  order  be 
inserted  in  the  Washington  Law  Reporter  once  In  each  of 
three  successive  weeks  before  said  day. 
The  report  states  the  amount  of  sale  to  be  $740. 
By  the  Court.  W.  S.  COX,  Justice. 

True  copy.  47-3  R.  J.  Mbios.  Clerk,  &c. 


PN  THE  SITPREME  COURT  OF  THE  DISTRICT  OF 

L    Columbia,  the  19th  day  of  November,  1880. 


No.  7610.    Eq.  Docket. 


Anh  Callahan 

y. 

Jambs  N.  Magbb  bt  al, 

On  motion  of  the  plaintiff,  by  Mr.  Laskey,  her  solicitor, 
it  is  ordered  that  the  defendant,  Samuel  E  Magee,  cause  his 
appearance  to  be  entered  .herein  on  or  before  the  first  rale- 
day  occurring  forty  dayi  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  court.  W,  S.  COX,  Justice. 

►  copy.       Test :        47-3  R  J.  Mbios,  Clerk. 


[N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  I8th  day  of  November,  1880. 


Thomas  W.  Bartlby  bt  al. 

y. 

La  Abra  Silver  MiiriNo  Co.  kt  al. 


[No.  7340.    Equity. 


On  motion  of  the  plaintiffs,  by  Mr.  T.  Jessup  Miller,  their 
solicitor,  it  is  ordered  that  the  defendants,  Alcnso  W. 
Adams,  La  Abra  Silver  Mining  Company,  and  Jnnina  Stone 
Ely,  cause  their  appearance  to  be  entered  tiereln  on  or  be- 
fore the  first  rule^iay  occurring  forty  davs  afrer  this  day  : 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fault. 
By  the  Court.  WALTER  S.  COX,  Justice 

True  copy.  Test :  R.  J.  Mbios.  Clerk.        47-3 

THIS  IS  TO  QIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on    the  personal  estate  of    Philip 
A.  Seilhausen.  late  of  the  District  of  Columbia,  deceased. 
All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  toexhibit  thesame,  with  the  vouchers  there- 
of,  to  the  subscriber,  at  or  before  the  lAth  day  of  November 
next;    they  may  otherwise  by  law    be   excluded    from 
all  benefit  of  the  said  estate, 
aiyen  under  my  hand,  this  18th  day  of  Noyember,  1880. 
ERNEST  A.  SELLHAUSEN,  088  G  st. 
F*  Schmidt,  Solicitor.  47- 
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LegtU  NoUoes. 


CHANCERY  SALE  OF  VALUABLE  BRICK  HOUSE 
ON  SIXTH  STREET,  BETWEEN  E   AND  F  ST8. 
NORTHWEST;  VALUABLE  BRICK  HOUSE  OH 
FOUR-AND-A-HALF  STREET,  BETWEEN  PENN- 
SYLVANIA AVE.  AND  C  STREET  NORTHWEST, 
AND  TWO  SMALL  BRICK  HOUSES  IN  JACKSON 
HALL  ALLEY.  AT  AUCTION. 
By  virtue  of  a  decree  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  passed  in  equity  cause  No.  7,004,  the  un- 
dersigned, trustee  therein,  will  sell  at  public  aoctioa,  Ib 
front  of  the  premises,  to  the  highest  bidder,  on  TUESDAY. 
the  SOtb  day  of  November,  A.  D.  1880,  at  4  o'clock  p  m^ 
all  that  piece  of  land  lymg  and  being  in  the  city  of  Wash- 
ington, in  the  District  of  Columbia,  and  known   as  part  of 
original  lots  five  (6)  and  six  (8)  In  square  numbered  ftmr 
hundred  and  eighty-eight    (488),  beginning  on  eth  street 
one  hundred  and  seventy-six  (176)  feet  and  six  (0)  inches 
north  from  the  southwest  comer  of  said  square;  tbeaee 
south  with  the  line  of  said  street  twenty-five  [tft]   feet 
eleven  and  three-quarters  [\\%\  inches  to  the  line  formerly 
calledMatihias  Jeffer's  line;  ihence  east  eighty-eight  [IBj 
feet  four  [4]  inches;  thence  north  twenty-five  [35]  feet 
eleven  and  three-quarters  [lllii]  inches  to  the  line  formerly 
called  Aaron  Van  i;oble*s  line,  and  thence  west  to  the  poitait 
of  beginning ;  together  with  the  improvemenu  thereon  coa- 
sisting  of  a  three-story  and  attic  brick  dwelling.  No.  Ski 
8th  street  northwest 

And  on  WEDNESDAY,  December  ImU  1880,  by  rirtse  of 
the  same  decree,  the  undersigned,  trustee,  will  sen  at  pub- 
lic auction.  In  front  of  the  premises,  to  the  highest  bidder, 
at  4  o'clock  p.  m,  lot  numbered  twenty-three  [SS]  of  the  sob- 
division  of  Ann  McDaniel  and  others  of  lou  in  reeertation 
numbered  ten  [10],  also  in  said  city,  together  with  the  Im- 
provemenu on  said  lot,  consisting  of  a  four  storj  briek 
dwelling-house,  Ho.  SIS  4H  street  northwest. 

And  Immediately  after  the  last  mentioned  property  is  sold, 
the  undersigned  trustee,  by  virtue  of  the  same  decree,  will 
sell  to  the  highest  bidder,  at  public  auction.  In  front  of  the 

B remises,  lot  forty-six  [46]  of  the  subdivision  of  Ann  Me- 
aniel  and  others  of  lou  in  leservatlon  ten  [10,1  also  ta 
said  clty«  together  with  the  improvemenu  on  said  lot  oob- 
sistlng  of  two  two-8torv  brick  houses  in  Jackson  Hall 
alley. 

Terms  of  sale,  prescribed  by  the  said  decree,  are  as  fSol- 
lows :— One-fourth  of  the  purchase  money  for  each  of  ths 
pieces  of  property  sold  to  oe  patd  in  cash  on  the  day  of  sale 
or  within  seven  days  thereafter,  and  the  residue  in  each 
case  in  three  equal  InstallmenU,  payable  in  six,  twelye  and 
eighteen  months  after  the  day  of  sale,  the  purchaser  or  pvr^ 
chasers  giving  his,  her  or  their  promissory  notes  for  said  de- 
ferred payments,  bearing  six  per  cent,  interest  per  annum 
from  the  day  of  sale,  or  any  purchaser  or  purchasers  may 
pay  all  the  purchase  money  in  cash  on  the  day  of  sale  or 
within  seven  days  thereafter;  the  title  to  each  of  the  said 
pieces  of  land  to  be  retained  by  the  undersigned  trustee  ob- 
ti,  the  purchase  money  for  the  same  is  paid.  A  deposit  of 
$100  will  be  required  on  each  of  the  said  pieces  <if  property 
when  sold. 

WM.  W.  BOARMAN,  Trustee. 
Room  4,  Webster  Law  Building. 

DUNCANSON  BROS.,  Aucu.  «-« 


CHANCERY  SALE  OF  REAL  ESTATE  IN  THE  OITT 
OF  WASHINGTON  AND  DISTRICT  OF  COLUMBIA 

By  virtue  of  a  decree  of  the  Supreme  %  k>urt  of  the  IHstrie* 
of  Columbia,  passed  in  equity  cause  No.  7,391,  [Frank  T. 
Browning,  ndministrator  uf  Thomas  Young,  deceased,  vs. 
Amelia  A.  C.  Maschaenr  et  al..]  the  undersigned,  as  tmstce. 
will  offer  for  sale,  on  FRIDAY,  the  S«(li  d.ny  of  Novembtr. 
1880.  arfonr  [4]  o^clock  p.  m.,  at  public  aociton,  in  troac  of 
the  premises,  all  that  piece  or  parcel  of  ground,  with  the  im- 
provemenu thereon  and  the  appurtenances  tliereio  beloBf- 
ing,  lying  and  being  in  the  city  of  Washington  and  District 
of  Columbia,  and  known  and  described  as  that  part  ef 
original  lot  eight  (8).  In  square  five  hundred  and  forty-fosr 
(ft44),  which  begins  for  the  same  twenty  five  feet  eastfroa 
the  southwest  comer  of  said  lot,  and  running  thence  east 
eighteen  feet,  thence  north  one  hundred  and  thirty  ftet, 
thence  west  eighteen  feet,  thence  sooth  one  hundred  and 
thirty  feet  to  the  place  of  beginning. 

Terms  of  sale :  One-third  of  the  purchase  money  to  bs 
paid  in  cash  within  five  days  from  day  of  sale,  of  whi^ 
fifty  dollars  is  to  be  paid  as  a  deposit  at  the  time  of  sals, 
and  the  balance  of  the  purchase  money  in  three  equal  is* 
stallments  in  three,  six  and  nine  months  from  the  day  of 
sale,  for  which  the  purchaser  shall  deliver  his  promteMsy 
notes,  dated  on  day  of  sale,  and  tobear  interest  at  the  rate  Of 
six  per  centum  per  annum,  or  all  cash  at  the  option  of  ihs 
purchaser. 

FRANK  T.  BROWNING.  Trastse, 
Columbian  Law  Bnlllding,  Ath  st 
B.  H.  WARNER,  Auctioneer.  e^^ 
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6S0RGS  B.  CORKHILL 
A.  H.  JACKSON 


JEditobs. 


An  International  Court  of  Claims. 

Oar  entitlement  would  indicate  matter  of 
great  import  to  the  nations ;  but  it  is  not  except 
in  keeping  peace  among  them ;  it  is,  however, 
of  high  importance  to  the  citizens  of  all  civil- 
ized nations,  and  by  inversion,  it  becomes 
A  matter  of  deepest  interest  to  the  State,  be- 
cause the  citizen  in  multitude  composes  the 
state  or  nation. 

An  experience  of  several  years  and  close 
observation  has  convinced  us  of  the  ne/^^essity 
of  a  court  before  which  the  alien  citizens  of 
Treaty  Powers  may  appear,  either  in  person 
or  by  attorney,  and  demand  indemnity  for  in- 
juries to  person  and  to  property  by  the  powers 
as  such,  or  by  citizens,  each  against  the  other. 

An  International  Court  of  Claims,  might 
be  properly  organized  by  the  several  Treaty 
Powers,  by  the  appointment  by  each,  of  one 
eminent  for  his  virtues  and  legal  attainments. 
Liet  these  appointments  be  purely  Judicial  and 
during  good  behavior ;  invest  the  court  with  all 
the  powers  necessary  for  the  transaction  of  the 
class  of  business  entrusted  to  its  adjudication. 
The  Powers  to  defray  the  expenses  proportion- 
ately, and  powers  too  feeble  to  support  a  mem- 
ber of  the  court,  may,  by  consent,  submit  their 
claims  for  adjudication,  of  course,  defraying 
necessary  expenses.  The  judgments  of  the 
court  to  be  final  in  all  instances. 

The  sittings  of  the  court  and  the  places 
where  held  to  be  determined  by  the  court  it- 
self, aa^  circumstances  and  justice  may  dic- 
tate. 

Ministers  plenipotentiary,  ministers  resi- 
dent, consuls  and  commercial  agents  formerly 
transacted  much  of  the  business  that  would 
come  before  this  International  Court  of  Claims, 
or  rather,  did  not  transact  the  business  at  all. 

Several  ages  ago,  ministers  plenipotentiary 
and  ministers  resident  were  absolutely  neces- 
sary, but  at  this  day  they  are  more  ornamental 
than  useftil.    The  utilization  of  steam  and 


electricity  have  about  denuded  these  high 
dignitaries  of  all  their  plumage.  Our  Secre- 
tary of  State  can  turn  to  his  desk  in  the  De- 
partment of  State,  and  in  a  few  minutes  trans- 
act business  with  the  English  Secretary  for 
Foreign  Affairs,  that  formerly  required  several 
weeks  for  consummation. 

It  is  a  fact  that  the  consuls  usually  trans- 
act business,  hold  their  courts,  adjudicate  upon 
questions  requiring  the  profoundest  judicial 
discrimination,  and  nine  times  in  ten  these 
judges,  (consuls)  never  even  read  Blackstone. 
Our  consular  courts  are  often  presided  over 
by  ward  politicians,  who  know  no  law  higher 
than  the  law  of  force  and  illegitimate  specu- 
lations. 

The  advantages  growing  out  of  the  proposed 
court  would  be  of  great  value  to  the  citizens 
of  the  several  countries  represented  in  the 
court.  For  instance,  instead  of  waiting  for 
the  uncertain  and  dilatory  diplomatic  proems 
now  in  vogue,  or  for  the  appointment  of 
mixed  commissions  at  long  intervals,  when 
the  claims  of  generations  have  accumulated, 
the  court  would  be  a  sure  and  speedy  source 
of  adjudication,  whose  judgments  would  be 
paid  as  the  judgments  of  our  Court  of  Claims 
are  paid,  or  out  of  a  reserved  fund  set  aside 
for  that  purpose  by  the  several  governments 
represented  in  the  court ;  and  by  those  other 
governments  submitting  claims  of  their  citi- 
zens for  adjudication.  Germany,  France, 
England,  Italy,  Hanover,  Bavaria,  Holland, 
The  Netherlands,  the  Hanseatic  Provinces, 
Switzerland  and  the  free  city  of  Hamburg,  all 
have  their  courts  before  which  aliens  may  ap- 
pear and  obtain  a  hearing.  Of  the  European 
powers,  it  is  believed  that  Russia  is  the  only 
one  that  does  not  hold  the  State  amenable  in 
matters  of  property  to  the  law.  Even  Turkey 
has  her  Lidjaret,  a  mixed  commercial  court, 
in  which  the  status  of  aliens  is  the  same  as 
that  of  Turkish  subjects,  though  in  matters  of 
importance,  the  usual  way  is  by  direct  diplo- 
matic intervention,  or  by  petitioning  the 
Grand  Vizier  who  refers  such  matters  to  the 
council  of  State,  in  which  mausoleum  they 
generally  remain.  Spain  resembles  the  United 
States  more  than  any  other  government  in 
fettering  judicial  proceedings,  and  holding  the 
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decrees  of  courts  subject  to  the  legislative  will 
for  means  with  which  to  discharge  their 
judgments.  Mexico,  the  Central  and  South 
American  States  have  courts  to  which  aliens 
may  present  their  claims,  but  instead  of  judi- 
cially disposing  of  them,  the  alien  claimant 
himself  is  often  disposed  of  by  a  more  sum- 
mary proceeding.  The  same  is  true  of  Hayti 
and  San  Domingo ;  almost  within  sight,  too,  of 
the  coasts  of  the  United  States.  None  of  the 
countries  mentioned  have  better  or  probably 
as  potent  reasons  for  advocating  the  organiz- 
ation of  some  such  court  as  the  United  States ; 
though  it  appears  to  us  that  the  reasoning  ap- 
plies to  all  with  similar  force.  There  are 
many  reasons  why  the  United  States  should 
take  the  initiative  on  this  occasion ;  that  some 
court  having  jurisdiction  of  alien  claims  should 
be  established,  no  well  informed  person,  we 
believe,  will  contend ;  that  granted  our  proposi- 
tion assumes  tangibility. 

At  a  very  early  period  of  our  history  as  a 
nation,  mixed  commissions  were  invoked  by 
diplomatic  agencies,  to  make  awards  on  the 
claims  of  citizens  of  the  United  States  against 
other  nations,  and  the  subjects  of  other  powers 
against  the  United  States.  Our  former  ex- 
perience conclusively  shows  the  necessity  for 
a  permanent  International  Court  of  Claims, 

Our  rapidly  increasing  population  an<f  ex- 
tending commerce,  the  vastly  increased  means 
and  necessity  for  rapid  transit  to  and  from 
foreign  nations,  are  bound  to  greatly  multiply 
the  number  and  gravity  of  claims  and  ques- 
tions involving  international  law. 

The  awards  of  the  various  mixed  commis- 
sions have  been  useful  in  many  respects,  yet, 
•*  they  have  not  resulted  in  giving  to  the  world 
a  well  defined  and  authoritative  system  or 
uniform  rules  of  international  law."  Decisions 
rendered  by  them  have  frequentlj'  been  incon- 
gruous, contradictory  and  founded  on  wrong 
principles.  A  court  clothed  with  proper  judi- 
cial functions  and  power  to  adjudicate  ques- 
tions of  international  law  and  to  pass  upon  the 
claims  of  aliens,  would  secure  a  higher  degree 
of  ability  and  greater  uniformity  of  ruling 
than  could  possibly  be  expected  from  tempo- 
rary commissions  appointed  for  the  occasion. 


The  opinions  of  a  court  composed  of  the 
material  and  organized  as  we  have  outlined 
would  attract  and  retain  the  respect  and  con- 
fidence of  the  civilized  world. 

As  a  question  of  economy  the  "  International 
Court  of  Claims  "  would  be  infinitely  cheaper 
to  the  several  treaty  powers  represented  in  the 
Court  than  the  "Mixed  Commissions,"  if  we 
are  to  judge  from  those  held  between  Septem- 
ber, 1865,  and  July,  1873.  There  were  seven 
commissions,  which,  outside  of  the  awards, 
cost  the  United  States  the  sum  of  $370,295.37. 
Even  should  our  member  of  the  court  receive 
the  handsome  salary  of  $20,000  per  annam, 
the  above  sum  of  money  woule  pay  him  dur- 
ing eighteen  years,  leaving  a  considerable 
balance  for  contingencies. 

We  Shall,  when  convenient,  return  to  this 
subject  and  develop  our  suggestions  more 
systematically,  and  we  hope  to  be  able  to 
throw  greater  light  upon  the  ideas  suggested. 


U.  S.  Sopreme  Court  Proeeedin^. 

Monday,  Nov.  29,  1880. 

No.  57.  Solomon  Solomon  et  al.,  plaintiffs  in 
erorr,  v.C.  A.  Arthur,  collector,  etc. ;  in  errorto 
the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York  ;  judgment  af- 
firmed with  costs.  Opinion  by  Mr.  Justice 
Bradley. 

No.  67.  The  Groodyear  Dental  Vulcanite 
Company,  appellant,  v.  Charles  G.  Davis; 
appeal  from  the  ^ircuit  Court  of  the  United 
States  for  the  District  of  Massachusetts ;  de- 
cree aflSrmed  with  costs.  Opinion  by  Mr.  Jus- 
tice Strong. 

No.  72.  Jotham  Shepherd  et  al.,  appellants, 
V.  the  schooner  Clara,  etc. ;  appeal  from  the 
Circuit  Court  of  the  United  States  for  Eastern 
District  of  New  York ;  decree  affirmed  with 
costs.    Opinion  by  Mr.  Justice  Swayne. 

No.  71.  The  East  Tennessee,  Virginia,  and 
Georgia  Railroad  Company,  plaintiff  irf  error, 
V.  Hamblen  county ;  in  error  to  the  Supreme 
Court  of  the  State  of  Tennessee ;  judgment 
affirmed  with  costs.  Opinion  by  Mr.  Chief 
Justice  Waite. 

No.  515.  The  City  of  Louisiana,  plaintiff  in 
error,  v.  Thomas  J.  Wood ;  in  error  to  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri;  judgment  af- 
firmed with  costs  and  interest.  Opinion  by 
Mr.  Chief  Justice  Waite. 

No.  1116.  Phineas  Stevens,  plaintiff  in  er- 
ror, V.  the  First  National  Bank  of  Laoon,  Ills. ; 
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in  error  to  the  Circuit  Court  of  the  United 
States,  District  of  Iowa ;  on  motion  of  Mr.  W. 
H.  Smith,  docketed  and  dismissed  with  costs. 

No.  786.  The  St.  Louis  Smelting  and  Re- 
fining Company,  plaintiff  in  error,  v.  Thomas 
Kempt  and  William  Nuttall;  submitted  by 
Messrs.  A.  T.  Britton  and  G.  G.  Symes  for 
plaintiflf  in  error,  and  by  Messrs.  F.  P.  Cuppy 
and  £.  C.  IngersoU  for  defendants  in  error ; 
under  the  Twentieth  Rule.  The  petition  for 
Sarah  Ray  et  al.,  for  leave  to  intervene  in  this 
cause,  and  motion  to  vacate  the  stipulation 
submitting  the  cause  under  the  Twentieth 
Rule,  was  submitted  by  Messrs.  R.  H.  Brad- 
ford and  Willis  Drammond  in  support  of  the 
same,  and  Messrs.  W.  H.  Smith  and  A.  T. 
Britton  in  opposition  thereto. 

No.  785.  George  W.  Hill,  plaintiff  in  error, 
V.  Gkorge  T.  Harding  et  al. ;  motion  to  dis- 
miss submitted  by  Mr.  Adolph  Moses  in  sup- 
port of  the  same,  and  by  Mr.  Greorge  W. 
Brandt  in  opposition  thereto. 

No.  778.  John  H.  Starin,  appellant,  v.  the 
schooner  Jesse  Williamson,  jr.,  etc. ;  motion 
to  dismiss  submitted  by  Mr.  H.  J.  Scudder  in 
support  of  the  same,  and  by  Mr.  R.  D.  Bene- 
dict in  opposition  thereto. 

No.  82.  Robert  C.  White,  appellant,  v.  The 
United  States ;  argued  by  Mr.  J.  J.  Weed  and 
M.  H.  Carpenter  for  appellant,  and  by  Assis- 
tant Attorney-Gen.  Smith  for  appellee. 

No.  84.  The  Clinton  Coal  Company,  appel- 
lant, V.  The  Steamboat  Charles  Bowen ;  dis- 
missed with  costs. 

No.  85.  The  steamboat  **  Sabine,"  etc.,  ap- 
pellants, V.  the  steamboat  '*  Richmond,"  etc. 
Argued  by  Mr.  Given  Campbell  for  the  ap- 
pellees, and  submitted  by  Messrs.  B.  Egan, 
R.  H.  Warr  and  C.  B.  Singleton  for  appel- 
lants. 

On  motion  of  Mr.  Samuel  Shellabargen 
George  D.  Reynolds,  Esq.,  of  St.  Louis,  Mo., 
was  fulmitted  to  practice. 


Lord  Coleridge,  Chief  Justice  of  the  Court 
of  Common  Pleas,  has  been  appointed  Lord 
Chief  Justice  of  the  Queen's  Bench  of  England. 
The  funeral  of  the  late  Chief  Justice  Cockburn 
was  attended  by  Lord  Selbourne  and  all  the 
common  law  judges.  The  Queen,  the  Prince 
of  Wales  and  the  Duke  of  Edinburg  were  rep- 
resented. A  lai^e  concourse  of  persons  wit- 
nessed the  procession. 

The  Right  Hon.  John,  Duke,  Lord  Coleridge, 
the  new  Chief  Jusfice,  was  born  in  1821,  and 
is  the  eldest  son  of  Sir  John  Taylor  Coler- 
idge. He  was  called  to  the  bar  at  the  Middle 
Temple  in  1846,  and  was  Solicitor  General 
from  1868  to  1871. 


No.  32— OcTODBB  Term.  18S0 

Wh«n  Petlilon  and  Bond  are  oflr«r«d,  Inferior 
Stato  Court  maiit  allow  removal  ofCanaee  io  V. 
S.  Clrenit  Conri. 

The  New   Orleans,    Mobile  and   Texas 
Railroad  Company,  Plaintiff  in  Error, 

V, 

The  State  of  Mississippi. 

In  error  to  the  Supreme  Court  of  the  State  of 
Mississippi. 

Upon  the  authority  of  Cohens  v.  Virg!nll,6  \^heat., 
375;  Osborne  v.  Bank  of  United  States,  9  Wheat., 
816;  Mayor  v.  Cooper,  6  Wall.,  250;  (Jold-wash- 
In^  and  Water  Co.  v.  Keyes,  98  U.  8.,  201,  and 
Dayis  v.  Tennessee,  100  U.  S.,  264,  held  to  be 
settled  law: 

That  while  the  11th  amendment  of  the  National 
Constitution  excludes  the  Judicial  power  of  the 
United  States  from  suits,  in  law  or  equity,  com- 
menced or  prosecuted  a^^ainst  one  of  the  United 
States  by  citizens  of  another  State,  such  power  is 
extended  by  the  Constitution  to  suits  commenced 
or  prosecuted  by  a  State  against  an  individual, 
in  which  the  latter  demands  nothing  from  the 
former,  but  only  seeks  the  protection  of  the  Con- 
stitution and  laws  of  the  United  States  against 
tlie  claim  or  demand  of  the  State. 

That  a  case  in  law  or  equity  consists  of  the  right 
of  one  party,  as  well  as  of  the  other,  and  may, 
properly,  be  said  to  arise  under  the  Constitution 
or  a  law  of  the  United  States,  whenever  irs  cor- 
rect decision  depends  on  the  construction  of 
either. 

That  cases  arising  under  the  laws  of  the  United 
States  are  such  as  grow  out  of  the  legislation  of 
Congress,  whether  they  constitute  the  right  or 
privilege,  or  claim,  or  protection,  or  defence  of 
the  party,  In  whole  or  in  part,  by  whom  they  are 
asserted. 

That,  except  in  the  cases  of  which  this  court  is 
given,  by  the  Constitution,  original  Jurisdiction, 
the  Judicial  power  of  the  United  States  is  to  be 
exercised  In  its  original  or  appellate  form,  or 
both,  as  the  wisdom  of  Congress  may  direct ;  and 
lastly. 

That  it  Is  not  sufficient  to  exclude  the  Judicial 
power  of  the  United  States  from  a  particular  case, 
that  It  involves  questions  which  do  not  at  all  de- 
pend on  the  Constitution  or  laws  of  tlie  United 
States;  but  when  a  question  to  which  the  Judicial 
power  of  the  Union  is  extended  by  the  Constitu- 
tion, forms  an  ingredient  of  the  original  cause, 
it  is  within  the  power  of  Congress  to  give  the 
circuit  courts  Jurisdiction  of  that  cause,  although 
other  questions  of  fact  or  of  law  may  be  involved 
in  It. 

These  propositions^  now  too  firmly  established  to 
admit  of,  or  to  require,  further  discussion,  em- 
brace the  present  case,  and  show  that  the  inferior 
State  court  erred,  as  well  In  not  accepting  tlie 
petition  and  bond  for  the  removal  of  the  suit  to 
the  circuit  court  of  the  United  States,  as  in  there- 
after proceeding  to  hear  the  cause.  It  was  en- 
tirely without  Jurisdiction  to  proceed  after  the 
presentation  of  the  petition  and  bond  for  re- 
moval. 
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Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court. 

The  plaintiff  in  error,  defendant  below, 
filed  a  petition  in  the  State  court  of  original 
jurisdiction  for  the  removal  of  this  suit  into 
the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi.  The  peti- 
tion was  accompanied  by  a  bond,  with  good 
and  sufficient  surety,  conditioned  as  required 
by  the  statute.  The  application  for  removal 
was  denied,  and  the  court,  against  the  protest 
of  the  company,  proceeded  with  the  trial  of 
the  suit.  A  demurrer  to  the  answer  was  sus- 
tained ancy  udgment  was  entered  in  behalf  of 
the  State.  Upon  writ  of  error,  sued  out  by 
the  company,  the  Supreme  Court  of  Missis- 
sippi gave  its  sanction  to  the  action  of  the  in- 
ferior court  upon  the  petition  for  removal,  and 
affirmed,  in  all  respects,  its  judgment  upon 
the  merits. 

The  first  assignment  of  error  ^elates  to  the 
action  of  the  State  court  in  proceeding  with 
the  trial  after  the  filing  of  the  petition  and 
bond  for  removal  of  the  suft.  If  the  suit  was 
one  which  the  company  was  ^entitled,  under 
the  statute,  to  have  removed  into  the  circuit 
Court  of  the  United  States,  then  all  that  oc- 
curred in  the  State  court,  after  the  filing  of 
the  petition  and  bond,  was  in  the  face  of  the 
act  of  Congress. — (Gordon  v.  Longest,  16 
Pet.,  104 ;  Kanouse  v.  Martin,  15  How.,  208  ; 
Dunn  V.  Ins.  Co.,  19  Wall.,  223-4.)  Its  duty, 
by  the  express  command  of  the  statute,  was, 
the  suit  being  removable,  to  accept  the  peti- 
tion and  bond  and  proceed  no  further. . 

Among  the  cases  to  which  the  national  Con- 
stitution extends  the  judicial  power  of  the 
United  States  are  those  arising  under  the 
Constitution  or  laws  of  the  Union.  The  first 
section  of  the. act  of  March  8d,  1875,  deter- 
mining the  jurisdictian  of  circuit  courts  of 
the  United  States,  and  regulating  the  removal 
of  causes  from  State  courts,  invests  such  cir- 
cuit courts  with  original  jurisdiction,  concur- 
rent with  the  courts  of  the  several  States,  of 
all  suits  of  a  civil  nature,  at  common  law  or 
in  equity,  where  the  matter  in  dispute  exceeds, 
exclusive  of  costs,  the  sum  or  value  of  $500 
and  '  arising  under  the  Constitution  or  laws 
of  the  United  States.'  Under  the  second  sec- 
tion of  that  act  either  party  to  a  suit  of  the 
character  just  described  may  remove  it  into 
the  circuit  court  of  the  United  States  for  the 
proper  district.  The  only  inquiry,  therefore, 
upon  this  branch  of  the  case  is,  whether  tlie 
present  suit,  looking  to  its  nature  and  objeet 
as  disclosed  by  the  record,  is,  in  the  sense  of 
the  Constitution,  or  within  the  meaning  of  the 
act  of  1875,  one  '  arising  under  the  Constitu- 
tion or  laws  of  the  United  States.' 


The  action  was  commenced  by  a  petition 
filed  in  behalf  of  the  State,  against  the  New 
Orleans,  Mobile  and  Chattanooga  Railroad 
Company,  (now  known  as  the  New  Orleans, 
Mobile  and  Texas  Railroad  Company,)— a 
corporation  created  in  the  year  1866,  under 
the  laws  of  Alabama,  and,  by  an  act  of  the 
legislature  of  Mississippi,  passed  February  7, 
1867,  recognized  and  approved  as  a  body 
politic  and  corporate  in  that  State,  with  au- 
thority to  exercise  therein  the  rights,  powers, 
privileges,  and  franchises  granted  to  it  by  the 
State  of  Alabama. 

The  object  of  the  action  was  to  obtain  a 
peremptory  writ  of  mandamus,  requiring  the 
company  to  remove  a  stationary  bridge,  which 
it  had  erected  across  Pearl  river,  on  the  line 
between  Louisiana  and  Mississippi^  and  con 
struct  and  maintain,  in  the  central  portion  of 
the  channel  of  that  river,  where  the  railroad 
crosses,  a  draw-bridge  which,  when  open,  will 
give  a  clear  space  for  the  passage  of  vessels, 
of  not  less  than  sixty  feet  in  width,  and  pro- 
vide, after  its  Construction,  for  the  opening  of 
the  draw-bridge  without  unnecessary  delay, 
for  any  and  all  vessels  seeking  to  pass  through 
it. 

The  claim  of  the  State  is : 

1.  That  the  construction  and  maintenance 
of  a  stationary  bridge  across  Pearl  river  is  m 
violation  of  the  company's  charter,  an  obstruc- 
tion to  the  navigation  of  the  river,  and  a  pub- 
lic nuisance,  resulting  in  great  and  irreparahle 
damage  to  the  people  of  Mississippi  ; 

2.  That  Pearl  river,  by  the  common  law  and 
the  law  of  nations,  is  a  navigable  river,  in 
which  the  tide  ebbs  and  flows  above  said 
bridge,  is  navigable  for  steamboats  for  more 
than  two  hundred  miles,  and  has  been  so  nav- 
igated from  time  immemorial ;  that  the  river 
is  the  boundary  between  Mississippi  and 
Louisiana,  neither  of  those  States  having 
power  to  authorize  any  obstruction  to  its  free 
navigation ;  that  by  an  act  of  Congress,  en- 
titled •  An  act  to  enable  the  people  of  the 
western  part  of  Mississippi  territory  to  form 
a  constitutional  and  State  government,  and 
for  the  admission  of  said  State  into  the  Union 
on  an  equal  footing  with  the  original  States,* 
passed  March  1,  1817,  it  was,  among  other 
things,  provided  "  that  the  Mississippi  river 
and  the  navigable  rivers  and  waters  leading 
into  the  same,  or  into  the  Gulf  of  Mexico, 
shall  be  common  highways  and  forever  free, 
as  well  to  the  inhabitants  of  said  State  as  to 
other  citizens  of  the  United  States;"  thai 
those  provisions  constituted  a  condition  on 
which  the  State  of  Mississippi  was  admitted 
into  the  Union,  and  an  engagement  on  the 
part  of  the  United  States  that  all  the  navigable 
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rivers  and  waters  emptying  into  the  Gulf  of 
Mexico  should  forever  be  free  to  all  the  in- 
habitants of  the  State  of  Mississippi;  that 
Pearl  river  does  lead  and  empty  into  the  Gulf 
of  Mexico ;  that  the  bridge  is  such  an  obstruc- 
tion to  the  navigation  of  Pearl  river  as  to 
cause  permanent  injury,  as  well  to  the  State  of 
Mississippi  and  its  inhabitants,  as  to  the  com> 
merce  of  the  United  States  and  of  the  world, 
and  consequently,  was  in  violation  of  the  law. 
The  company  resists  the  application  for  a 
mandamus  upon  several  grounds. 

It  affirms  that  the  bridge  in  question  had 
been  constructed  and  is  maintained  in  accord- 
ance with  its  charter  and  conformably  to  the 
power  and  authority  conferred  by  the  States 
of  Alabama,  Mississippi,  and  Louisiana. 

It  further  avers,  in  its  answer,  that  the  rail- 
road is  a  great  public  highway  through  those 
States,  connecting  them  with  other  portions 
of  the  United  States ;  that  Congress,  in  view 
of  the  magnitude  and  cost  of  the  work,  and  to 
expedite  its  construction,  by  an  act  entitled 
*  an  act  to  establish  and  declare  the  railroad 
and  bridges  of  the  New  Orleans,  Mobile  and 
Chattanooga  railroad,  as  hereafter  constructed 
a  post-road,  and  for  other  purposes,'  approved 
March  2,  1868,  authorized  and  empowered 
that  corporation  to  construct,  build,  and  main- 
tain bridges  over  and  across  the  navigable 
waters  of  the  United  States  on  the  route  of 
said  railroad,  between  New  Orleans  and  Mo- 
bile, for  the  use  of  the  company  and  the  pas- 
sage of  its  engines,  cars,  trains  of  cars,  mails, 
passengers,  and  merchandise,  and  that  the 
railroad  and  its  bridges,  when  complete  and 
in  use,  were  to  be  held  and  deemed  lawful 
structures  and  a  post-road ;  that  the  act  of 
Congress  required  draw-bridges  on  the  Pasca- 
goula,  the  Bay  of  Beloxi,  the  Bay  of  St.  Louis, 
and  the  Great  Rigolet,  but  none  on  Pearl 
river,  power  being  reserved  by  Congress  to 
amend  or  alter  the  act  so  as  to  prevent  or  re- 
move material  obstructions ;  that  the  company 
is  authorized  to  maintain  the  bridge  in  ques- 
tion under  that  act  of  Congress ;  that  the  same 
is  a  lawful  structure  and  a  post-road,  which 
no  court  can,  consistently  with  the  act  of 
Congress,  overturn  or  abate  as  illegal  or  as  a 
nuisance.  % 

On  the  day  succeeding  that  on  which  its 
answer  was  filed,  the  company  presented  the 
petition  for  removal,  to  which  reference  has 
already  been  made,  accompanied  by  a  bond 
in  proper  form.  That  petition  sets  out  the 
nature  and  object  of  the  action,  and  claims 
that  the  right  to  erect  and  to  maintain  the 
present  bridge  for  the  conveyance  of  the  cars, 
trains,  passengers,  mails,  and  merchandise, 
vested  in  the  company,  *  on  a  contract  with 


the  State  of  Mississippi  in  the  enactment 
aforesaid  ;  that  the  State  of  Mississippi  has  no 
power  to  repudiate  that  contract  or  to  impair 
its  obligations ;  that  it  is  a  vested  right  rest- 
ing on  a  contract  and  supported  and  sustained 
by  the  Constitution  of  the  United  States,  and 
that  this  cause  is  one  arising  under  the  Con- 
stitution of  the  United  States.' 

It  then  proceeds : 

"And  your  petitioner  further  represents  that 
the  bridge  aforesaid,  and  its  maintenance  over 
the  said  river  in  the  manner  in  which  it  exists, 
is  authorized  by  the  act  of  Congress  approved 
March  2d,  1868,  which  authorized  and  em- 
powered the  said  company  to  construct,  build 
and  maintain  bridges  over  and  across  the  navi- 
gable waters  of  the  United  States  on  the  route 
of  the  said  railroad  between  Mobile  and  New 
Orleans,  and  that  when  constructed  they 
should  be  recognised  as  lawful  structures  and 
a  post-road,  and  were  declared  to  be  such ; 
and  the  Congress  reserved  the  power  to  alter 
the  same  when  they  become  an  obstruction  to 
the  navigable  waters. 

"  Your  petiti^er  says  that  the  railroad  and 
bridges  are  and  have  been  for  three  or  more 
years  a  post-road,  over  which  the  mails  of  the 
United  States  have  been  carried  and  are  now 
being  carried,  and  as  the  bridge  referred  to 
is  a  lawful  structure  under  the  laws  of  the 
United  States,  this  suit  impugns  the  rights, 
privileges  and  franchises  granted  by  the  act 
of  Congress  aforesaid  of  the  2d  March,  1868." 

From  this  analysis  of  the  pleadings,  and  of 
the  petition  for  removal,  it  will  be  observed 
that  the  contention  of  the  State  rests,  in  part, 
upon  the  ground  that  the  construction  and 
maintenance  of  the  bridge  in  question  is  in 
violation  of  the  condition  on  which  Missis- 
sippi was  admitted  into  the  Union,  and  incon- 
sistent with  the  engagement,  on  the  part  of  the 
United  States,  as  expressed  in  the  act  of  March 
1,  1817.  On  the  other  hand,  the  railroad  com- 
pany, in  support  of  its  Tight  to  construct  and 
maintain  the  present  bridge  across  Pearl  river, 
invokes  the  protection  of  the  act  of  Congress 
passed  March  2d,  1868.  While  the  case  raises 
questions  which  may  involve  the  construction 
of  State  enactments,  and  also  perhaps  gen- 
eral principles  of  law,  not  necessarily  con- 
nected with  any  federal  question,  the  suit 
otherwise  presents  a  real  and  substantial  dis- 
pute or  controversy  which  depends  altogether 
upon  the  construction  and  effect  of  an  act  of 
Congress.  If  it  be  insisted  that  the  claim  of 
the  State,  as  set  out  in  its  petition,  might, 
possibly  be  determined  by  reference  alone  to 
State  enactments,  and  without  any  construc- 
tion of  the  act  of  1817,  the  provisions  of  which 
are  invoked  by  the  State  in  support  of  its  ap- 


Digitized  by 


Google 


774 


WASHINGTON  LAW  REPORTER. 


Vol.  Vm 


plication  for  mandamuB,  the  important,  and, 
■o  far  as  the  defence  is  concerned,  the  funda- 
mental question  would  still  remain,  as  to  the 
construction  of  the  act  of  Congress  of  March 
2,  1868.  That  act,  the  company  contends, 
protects  the  present  stationary  bridge  against 
all  interference  whatever,  npon  the  part  either 
of  the  State  or  of  the  courts.  In  other  words, 
should  the  court  be  of  opinion  that  the  law  is 
for  the  State,  if  the  rights  of  parties  were 
tested  simply  by  the  statutes  of  Alabama  and 
Mississippi,  it  could  not  evade,  but  must  meet 
and  determine,  the  question  distinctly  raised^ 
by  the  answer  as  to  the  operation  and  etfect 
of  the  act  of  Congress  of  1868. 

Is  it  not,  then,  plainly  a  case  which,  in  the 
sense  of  the  Constitution,  and  of  the  statute 
of  1875,  arises  under  the  laws  of  the  United 
States? 

If  regard  be  had  to  the  former  adjudica- 
tions  of  this  court,  this  question  must  be  an- 
swered in  the  affirmative. 

It  is  settled  law,  as  established  by  well-con- 
sidered decisions  of  this  court,  pronqunced 
npon  full  argument  and  after  mature  delibera- 
tion, notably  in  Cohens  v.  Vl%inia,  6  Wheat., 
875;  Osborne  v.  Bank  of  United  States,  9 
Wheat.,  816  ;  Mayor  v.  Cooper,  6  Wall.,  250 ; 
Gold- Washing  and  Water  Co.  v.  Keyes,  96 
U.  S.,  201 ;  and  Davis  v.  Tennessee,  100  U. 
S.,  264. 

That  while  the  11th  amendment  of  the  Na- 
tional Constitution  excludes  the  judicial  power 
of  the  United  States  from  suits,  in  law  or 
equity,  commenced  or  prosecuted  against  one 
of  the  United  States  by  citizens  of  another 
State,  snch  power  is  extended  by  the  Consti- 
tution  to  suits  commenced  or  prosecuted  by  a 
State  against  an  individual,  in  which  the  lat- 
ter demands  nothing  from  the  former,  but 
only  seeks  the  protection  of  the  Constitution 
and  laws  of  the  United  States  against  the 
claim  or  demand  of  the  State. 

That  a  case  in  law%r  equity  consists  of  the 
right  of  one  party,  as  well  as  of  the  other,  and 
may,  properly,  be  said  to  arise  under  the  Con- 
stitution or  a  law  of  the  United  States,  when- 
ever its  correct  decision  depends  on  the  con- 
struction of  either ; 

That  cases  arising  under  the  laws  of  the 
United  States  are  such  as  grow  out  of  the 
legislation  of  Congress,  whether  they  consti- 
tute the  right  or  privilege,  or  claim,  or  pro- 
tection,  or  defence  of  the  party,  in  whole  or 
in  part,  by  whom  they  are  asserted : 

That,  except  in  the  cases  of  which  this  court 
is  given,  by  the  Constitution,  original  juris- 
diction,  the  judicial  power  of  the  United  States 
is  to  be  exercised  in  its  original  or  appellate 


form,  or  both,  as  the  wisdom  of  Congress  may 
direct ;  and,  lastly, 

That  it  is  not  sufficient  to  exclude  the  ju- 
dicial power  of  the  United  States  from  a  par- 
ticular case,  that  it  involves  questions  which 
do  not  at  all  depend  on  the  Constitution  or 
laws  of  the  United  States ;  but  when  a  ques- 
tion to  which  the  judicial  power  of  the  Union 
is  extended  by  the  Constitution,  forms  an  in- 
gredient of  the  original  cause,  it  is  within  the 
power  of  Congress  to  give  the  circuit  courts 
jurisdiction  of  that  cause,  although  other  ques- 
tions of  fact  or  of  law  may  be  involved  in  it. 

These  propositions,  now  too  firmly  estab- 
lished to  admit  of,  or  to  require,  further  dis- 
cussion, embrace  the  present  case,  and  show 
that,  whether  we  look  to  the  federal  question 
raised  by  the  State  in  its  original  petition,  or 
to  the  federal  question  raised  by  the  company 
in  its  answer,  the  inferior  State  court  erred, 
as  well  in  not  accepting  the  petition  and  bond 
for  the  removal  of  the  suit  to  the  circuit  court 
of  the  United  States,  as  in  thereafter  proceed- 
ing to  hear  the  cause.  It  was  entirely  with- 
out jurisdiction  to  proceed  after  the  presenta- 
tion  of  the  petition  and  bond  for  removal. 

In  view  of  our  decisions  in  Ins.  Co.  v.  Dunn, 
19  Wall.,  214,  in  Removal  Cases.  100  U.  S^ 
475,  and  in  other  cases,  it  is  scarcely  neces- 
sary to  say  that  the  railroad  company  did  not 
lose  its  right  to  raise  this  question  of  juris- 
diction by  contesting  the  case  upon  the  merits, 
in  the  State  courts  after  its  application  for  the 
removal  of  the  suit  had  been  disregarded.  It 
remained  in  the  State  court  under  protest  ts 
to  the  right  of  that  court  to  proceed  further 
in  the  suit,  and  there  is  nothing  in  the  record 
to  show  that  it  waived  its  right  to  have  the 
case  removed  to  the  federal  court,  and  con- 
sented to  proceed  in  the  State  court,  as  if 
there  had  been  no  petition  and  bond  for  re- 
moval. 

The  judgment  of  the  Supreme  Court  of  Mis- 
sissippi is,  therefore,  reversed,  and  the  cause 
remanded  for  such  orders  as  may  be  con- 
sistent with  this  opinion,  and  with  directioni 
that  the  court  of  original  jurisdiction  be  re- 
quired to  set  aside  idl  judgments  and  orders 
made  in  this  suit  after  the  presentation  of  the 
petition  and  bond  for  its  removal  into  the  cir- 
cuit court  of  the  United  States,  and  proceed 
no  further  in  the  suit. 

Mr.  Justice  Field  did  not  hear  the  argu- 
ment of  this  case,  and,  therefore,  did  not  par- 
ticipate in  its  decision. 


A  MULTITUDE  of  booko  dlstraots  the  mind. 
But  little  of  solid  acquirement  is  be  expected 
from  promiscuous  reading. 
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Implied  B«TOoaUon  of  Wills. 

The  6th  section  of  the  third  chapter  of  the 
statute  of  the  29th  of  Charles  II  provides 
that  *•  no  devise  in  writing  of  lands,  tenements 
and  hereditaments,  or  any  clause  thereof,  shall 
after  the  said  four  and  twentieth  of  June  be 
revocable  otherwise  than  by  some  other  will 
or  codicil  in  writing,  or  other  writing  declar- 
ing the  same,  or  by  burning,  cancelling,  tear- 
ing or  obliterating  the  same  by  the  testator 
himself,  or  in  his  presence,  and  by  his  direc- 
tions and  consent;  (2)  But  all  devises  of  lands 
and  tenements  shall  remain  and  continue  in 
force  until  the  same  be  burnt,  cancelled,  torn 
or  obliterated  by  the  testator,  or  by  his  direc- 
tions, in  manner  aforesaid,  or  unless  the  same 
be  altered  by  some  other  will  or  codicil  in 
writing,  or  other  writing  of  the  devisor  signed 
in  the  presence  of  three  or  four  witnesses  de- 
claring the  same. 

The  Revised  Statutes  of  Illinois  of  1845, 
page  539.  Sec.  15;  Rev.  Stat.  1880,  p.  1111, 
Sec.  17,  has  this  provision:  "No  will,  testa- 
ment or  codicil,  shall  be  revoked  otherwise 
than  by  burning,  cancelling,  tearing  or  oblit- 
erating the  same  by  the  testator  himself,  or  in 
his  presence,  by  his  direction  and  consent,  or 
by  some  other  will,  testament  or  codicil  in 
writing,  declaring  the  same  signed  by  the  tes- 
tator or  testatrix  in  the  presence  of  two  or 
more  witnesses,  and  by  them  attested  in  her 
or  his  presence ;  and  no  words  spoken  shall 
revoke  or  annul  any  will  or  testament  or  cod- 
icil in  writing  executed  as  aforesaid,  in  due 
form  of  law," 

It  will  be  seen  that  the  provisions  of  the 
English  statute  as  to  wills  devising  lands  are 
substantially  enacted  and  made  to  apply  to 
all  wills  in  this  State. 

It  was  but  a  short  time  after  the  passage  of 
the  English  statute,  before  it  was  seen  by  the 
courts  that  by  the  necessity  of  things,  the  pro- 
visions of  a  will  might  be  rendered  nugatory 
in  other  ways  than  by  express  revocation.  A 
will  taking  etfect  only  upon  the  death  of  the 
testator,  a  conveyance  of  the  land  in  the  life- 
time of  the  testator  must  defeat  the  devise, 
and  from  this  fact  arose  the  doctrine  that  the 
statute  did  not  apply  to  cases  of  implied  revo- 
cations of  a  will,  and  the  courts  indulged  very 
freely  in  judicial  legislation  when  they  held 
that  a  change  of  circumstances  would  work  a 
revocation  of  a  will  in  totOj 

In  Wellington  v.  Wellington,  4  Burrows, 
2165,  Blackstone,  noting  from  1  Eq.  Cases, 
Ab.  418,  says  Lord  Keeper  Wright  was  clearly 
of  the  opinion  that  alteration  of  circumstances 
might  be  a  revocation  of  a  devise  of  lands  as 
well  as  of  personal  estate,  and  allowed  that 
the  Statute  of  Fraud  and  Perjuries  does  not  I 


extend  to  an  implied  revocation,  and  Lord 
Mansfield  in  the  opinion  holds  that  there  is  no 
difference  upon  the  point  of  implied  revoca- 
tion by  change  of  circumstances,  but  the  doc- 
trine applied  as  well  to  devises  of  realty  as  to 
personalty. 

The  English  courts  not  only  held  that  a  will 
might  be  impliedly  revoked  by  any  act  which 
showed  an  intention  on  the  part  of  the  testa- 
tor to  revoke  the  will,  but  also  held  that  a  con- 
versance by  the  testator,  even  if  he  became  rein- 
vested with  the  title  afterward  in  his  lifetime, 
operated  as  an  implied  revocation  of  the  will. 

As  Ashurst,  J.,  in  Goodtitle  v.  Otway,  7 
Durnford  &  East,  415,  says,  "Now  it  is  an 
ancient,  clear,  and  well-known  maxim,  that  in 
order  to  dispose  of^n  estate  by  will,  it  is  ne- 
cessary that  the  party  should  have  the  owner- 
ship of  the  land  in  him  at  the  time  of  making 
the  will,  and  that  there  should  be  a  continuance 
of  the  same  interest  till  the  death  of  the  de- 
visor, when  the  will  is  to  take  effect."  The 
case  of  Roe,  ex  dem,  v.  Griffith  et  al.,  4  Bur- 
rows, 19C0,  is  to  the  same  effect. 

But  the  courts  did  not  stop  here,  but  went 
to  the  extent  o(  holding  that  an  attempted 
conveyance  of  the  land  even  though  nugatory, 
vested  as  an  implied  revocation  of  the  will, 
because  such  attempted  conveyance  was  evi- 
dence of  a  change  of  intent  on  the  part  of 
the  testator. 

In  Beard  v.  Beard,  3  Atk.,  72,  when  a  hus- 
band had  executed  a  will  devising  his  real 
and  personal  estate  to  his  brother,  and  after- 
ward attempted  to  convey  the  property  to  his 
wife  by  deed-poll,  and  the  deed  was  void,  as 
the  wife  could  not  then  take  by  deed  from  the 
husband,  the  court  held  that  the  will  was  re- 
voked by  the  void  deed. 

In  Shove  v.  Pinke,  5  Durnford  <&  East,  Lord 
Kenyon  says,  "The deed  of  September,  1787, 
certainly  operated  as  a  revocation  of  the  will, 
for  even  supposing  it  was  an  inadequate  con- 
veyance  for  the  purpose  for  which  it  was  in- 
tended, still  if  it  demonstrates  an  intention  to 
revoke  the  trill,  it  amounts  in  point  of  law  to 
a  revocation. 

The  note  to  the  case  of  Hormood  y.  Oglander, 
8  Vesey,  jr.,  and  the  case  of  Tabbott  v.  Vooles, 
6  Simmons,  (9  Eq.  Chy.,)  held  the  same  doc- 
trine. 

Upon  the  point  that  the  conveyance  of  the 
whole  or  apart  of  the  property  devised,  amount 
to  a  revocation  of  the  will  either  in  toto  or  pro 
tanto,  the  American  authorities  are  so  nu- 
merous and  the  doctrine  itself  not  being  ques- 
tioned, it  is  not  necessary  to  take  up  space  in 
citing  them. 

The  courts  of  New  York  hold  to  the  En- 
glish rule  as  to  revocation  by  intention  to  re* 
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voke,  evidenced  by  any  act.  In  Walton  v. 
Walton,  7  Johns.  Ch.,  270,  the  chancellor  says, 
-  either  an  intention  to  revoke  or  an  alteration 
of  the  estate,  withont  such  intention,  will 
work  a  reyocation,  and  on  page  272,  **  We  see, 
then,  that  either  a  change  of  the  estate,  or  an 
act,  though  nugatory  in  itself,  yet  demonstra- 
ting an  intention  to  revoke  the  wilU  will 
amount  to  a  revocation." 

In  the  case  of  Tyler  v.  Tyler,  19th  Ills.,  151, 
the  court  holds  that  as  our  statute  is  virtually 
a  copy  of  the  English  statute,  the  construc- 
tion put  upon  it  by  the  English  courts  would 
be  followed  by  our  court,  and  it  was  held  that 
marriage  was  such  a  change  of  circumstances 
as  to  operate  as  a  revocation. 

This  doctrine  of  an  implied  revocation  by 
change  of  intent,  must  however  be  evidenced 
by  some  act  and  not  by  mere  words.  Dickie 
V.  Carter,  42  Ills.,  376 ;  and  if  a  party  intends 
to  let  the  will  stand,  but  to  change  the  bene- 
ficiary, he  must  do  so  by  codicil  properly  wit- 
nessed. Wolf  V.  Bollinger,  62  111.,  373.  Up- 
on this  point  see  also  Am.  B.  F.  M.  v.  Nelson, 
72  III.,  564,  and  Duryea  v,  Duryea  et  rex,  85 
111.,  liO.-^Weetcly  Jurist,  IHL'] 


Att0wm9j*m  AmUioriljr  to  Indora*. 

The  opinion  of  Judge  Hawes  in  the  Chat- 
ham National  Bank  v.  Hockstadter,  which  we 
reported  on  the  11th  instant,  discusses  a  ques- 
tion of  considerable  interest  to  the  profession. 

The  usage  of  banks  seems  to  be  that  where 
a  depositor  offers  checks  or  other  paper,  ex- 
pressed to  be  payable  to  a  third  person  or 
order  and  indorsed  by  the  depositor  as  attor- 
ney in  fact  or  agent,  to  require  him  to  lodge 
with  the  bank  a  power  of  attorney,  duly  ac- 
knowedged  on  the  part  of  the  third  person, 
and  this  the  bank  retains  as  the  appropriate 
evidence  of  his  authority  in  case  question 
should  ever  be  made  by  the  alleged  principal. 
Many  if  not  all  banks  have  relaxed  this  rule 
in  case  of  their  depositors  known  to  be  attor- 
neys at  law,  and  are  accustomed  to  receive 
from  such  depositors  checks  payable  to  the 
order  of  third  persons  and  indorsed  in  the 
handwriting  of  the  attorney  with  the  payee's 
name  per  the  signature  of  the  attorney  as  at- 
torney, without  requiring  any  written  author- 
ity. This  seems  to  be  done  upon  a  natural 
inference  that  the  payee  is  a  client  for  whom 
the  depositor  is  acting  by  authority  as  attor- 
ney at  law. 

The  effect  of  such  an  indorsement  might  be 
called  in  question  in  various  ways.  Suppos- 
ing that  the  check  was  taken  in  collection  of 
a  debt  and  that  the  attorney  failed  to  pay  over 
the  proceeds  to  his  client,  the  creditor,  if  the 


client  should  sue  the  debtor  for  the  amount  of 
the  debt,  and  the  debtor  set  up  payment  by  the 
check,  we  should  have  the  question  whether 
the  attorney's  indorsement  concluded  the  cli- 
ent. If  the  debtor  should  sue  his  bank  for  the 
amount  of  the  check  they  had  paid  on  the  faith 
of  such  an  indorsement,  we  should  have  a 
somewhat  different  question,  but  one  which 
would  apparently  depend  upon  the  same  prin- 
ciple and  must  receive  the  same  answer. 

In  the  case  to  which  we  refer  the  bank  which 
received  the  check  on  deposit  and  had  col- 
lected and  paid  over  the  proceeds  to  the  at- 
torney, sued  the  attorney,  the  action  being  m 
effect  for  a  fraudulent  indorsement,  or  for  a 
false  representation  of  authority  to  indorse. 
The  check  in  this  case  had  been  certified  by 
the  drawer's  bank  before  deposit,  and  tfaie 
court  held  that  the  certifying  bank  was,  there- 
fore, bound  to  pay  it,  and,  therefore,  it  was 
not  material  whether  it  had  required  or  de- 
manded repayment  from  the  plaintiff;  and  if 
there  had  been  any  diversion  of  the  money, 
the  client  was  the  only  one  who  could  main- 
tain an  action. 

The  question  whether  the  defendant  the  at- 
torney, had  any  right  to  indorse  as  he  did, 
merely  by  virtue  of  his  general  authority,  was 
therefore  the  only  question  passed  on,  and, 
in  the  absence  of  authority,  the  conclusion 
reached  by  the  court,  upon  a  discussion  of  the 
principles  involved,  was  that  an  attorney  at 
law  with  authority  to  collect,  who  receives  a 
check  payable  to  the  order  of  his  client,  has 
implied  authority  to  indorse  the  check  with 
his  client's  name,  expressing  that  it  is  done 
by  himself  as  attorney. 

There  is  one  embarrassment  about  this  role 
— viz.,  that  it  seems  to  prevent  one  who  de- 
sires to  pay  in  a  mode  that  shall  require  the 
indorsement  of  the  client  from  doing  so  un- 
less he  sends  the  check  direct  to  the  client 
The  drawer  of  a  check  to  be  delivered  to  an 
attorney  generally  inserts  the  attorney's  name 
as  payee,  unless  he  wishes  to  secure  the  per- 
sonal indorsement  of  the  client. 

Compare  Doubleday  v.  Kress,  50  N.  Y.,410, 
reviewing  60  Barb.,  181 ;  Smith  v.  Kidd,  68 
N.  Y.,  130,  137 ;  Rose.  N.  P.,  657 ;  Josephthal 
V.  He3rman,  2  Abb.  N.  C,  22 ;  Ueyman  v.  Ber- 
inger,  1  id.,  815 ;  Glass  v.  Thompson,  9  B. 
Mon.  (KyO,  285  ;  Hopkms  v.  Willaitl,  14  Vt, 
474 ;  Kimball  v.  Perry,  15  id.,  414 ;  2  Pars, 
on  Pr.  N.,  b.—DaUy  N.  Y.  Register. 

No  MAN  can  take  advantage  of  his  own 
wrong.  If  a  lessor  and  lessee  of  lands  for 
years,  Join  in  cutting  down  the  timber,  the 
lessor  shall  not  afterwards  punish  the  I 
for  waste. 
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BTOTES  OF  BVCBMT  DBCIBIONS. 

Will. — A  will  devised  to  testator's  gand- 
child  all  the  real  estate  ''  that  I  may  have  title 
thereto  by  deed,  lease,  or  any  interest  therein." 
Held,  That  this  included  lands  held  by  testa- 
tor by  inheritance.  [Elvira  C.  Lyman,  v. 
Ella  Lyman.  N.  Y.  Sup.  Ct.  General  Term. 
Third  Dept.    Decided  Sept.,  188   .] 

Conversion:  Damages, — ^Where  a  demand 
for  goods  is  made,  and  a  refusal  of  the  same, 
the  conversion  is  complete,  and  the  right  of 
action  accrues  from  the  time  of  such  demand 
and  refusal,  although  subsequently  and  before 
the  commencement  of  the  action  the  goods 
were  tendered  back.  The  receiving  back  the 
goods  converted  either  before  or  after  trial 
merely  goes  to  the  mitigation  of  damages. 
[•Jacob  Carpenter  v.  The  Manhattan  Life  Ins. 
Co.  N.  Y.  Sup.  Ct.  Gen.  Term.  Second 
Dept.    Decided  Sept.  14th,  1880.] 

Domicil  of  Corporation ;  Justice's  Court, — 
The  domicil  of  a  corporation  is  distinct  from 
that  of  its  officers.  Hence,  a  justice  of  the 
peace.  In  a  county  in  which  the  corporation  is 
not  domiciled,  does  not  acquire  jurisdiction  in 
an  action  against  such  corporation  by  service 
of  a  long  summons  on  an  officer  of  the  corpo- 
ration who  resides  in  said  county. 

An  appeal  does  not  lie  to  general  term  of 
supreme  court  from  an  order  of  county  court 
made  in  an  action  brought  in  a  justice's  court ; 
but  an  appeal  from  a  judgment  in  such  action 
is  proper,  and  brings  up  for  review  the  judg- 
ment roll  and  case  and  exceptions.  [Andrew 
J.  Perry  v.*  The  Round  Lake  Camp  Meeting 
Association.  N.  Y.  Sup.  Ct.  Gen.  Term. 
Third  Dept.    Decided  Sept.,  1880.] 

Ejectment :  Evidence. — ^In  an  action  of  eject- 
ment, evidence  of  declarations  made  by  one 
from  whom  plaintiff  derives  title,  to  the  effect 
that  he  has  givee  or  intends  to  giVe  the  land 
to  another,  is  admissible  as  against  plaintiff; 
the  plaintiff  being  in  privity  with  the  party 
making  the  declarations. 

But  declarations  of  plaintiff's  grantor  to  the 
effect  that  he  had  borrowed  money  of  defen- 
dant, or  was  owing  him  money,  are  not  admis- 
sible against  plaintiff,  there  being  no  identity 
of  interest  as  to  personal  estate,  and  therefore 
no  privity  between  the  grantor  and  plaintiff 
as  to  it.  [Margaret  Rose  v.  John  Adams. 
N.  Y.  Sup.  Ct.  Gen.  Term.  Fourth  Dept. 
Decided  Oct.,  1880.] 

Surrogate:  Chmrdian  ad  litem. — Although 
a  surrogate  has  power  to  open  a  decree  made 
by  himself  for  mistake,  accident  or  fraud,  such 
power  should  be  cautiously  exercised,  and 


never  used  for  the  mere  purpose  of  enabling 
him  to  review  the  decision.  The  only  appro- 
priate method  of  review  is  by  appeal. 

The  same  qualifications  should  be  required 
of  a  guardian  ad  litem  in  a  surrogate's  court 
as  are  required  of  guardian  for  infant  defen- 
dant in  the  supreme  court — but  an  irregular 
appointment  of  a  special  guardian  by  a  sur- 
rogate is  not,  per  se,  ground  for  setting  aside 
the  decree,  on  motion,  after  the  time  to  appeal 
has  expired. 

Lapse  o^  time  that  has  occurred  is  no  answer 
to  an  application  to  correct  clerical  or  arith- 
metical errors  in  accounting.  [Lena  A.  Story 
et  al.,  V.  Orange  W.  Dayton,  adm'r,  Ac.  N. 
Y.  Sup.  Ct.  Gen.  Term.  Fourth  Dept.  De- 
cided  Oct.,  1880.]- 


lfot««  of  ll«««Bi  Enffllab  l>««lsl*iis. 

The  right  which  members  of  the  public  have 
to  use  a  public  highway  is  not  an  absolute 
right,  but  must  be  exercised  in  a  reasonable 
manner,  regard  being  had  to  all  the  circum- 
stances of  the  case. 

Where  a  builder  has  three  ways  of  access  to 
a  building  site,  and  uses  only  one,  and  that 
principally  at  the  busiest  hours  of  the  day, 
causing  special  or  particular  damage  to  an- 
other person,  such  user  is  not  reasonable. 

Where  the  private  right  of  an  owner  of  land 
to  access  to  the  road  is  unlawfully  interfered 
with,  he  is  entitled  to  recover  damages  from 
the  wrongdoer  to  the  extent  of  the  loss  of  pro- 
fits of  business  carried  on  by  him  on  his  prem- 
ises. 

A  person  is  entitled  to  recover  damages  for 
a  private  injury  resulting  from  a  public  nuis- 
ance, where  there  is  a  particular,  a  direct  and  a 
substantial  damage  to  him,  such  as  that  aris- 
ing from  an  unreasonable  obstruction  to  the 
access  to  his  premises  from  the  road,  occas- 
ioning loss  of  profits, 

Benjamin  v.  Starr,  L.  R.  9  C.  P.,  400.,  con- 
sidered and  followed.  Ricket  v.  Metropoli- 
tan Railway  Company,  L.R.  2  H.  L.,  175,  dis- 
tinguished. 

Where  damages  are  sought  in  the  chancery 
division  under  Lord  Caims's  act,  in  substitu- 
tion for  an  injunction,  in  respect  of  wrongful 
acts  which  have  continued  after  the  issue  ^f 
the  writ,  but  have  come  to  an  end  before  the 
trial  of  the  action,  the  entire  damages  occas- 
ioned by  the  whole  of  the  wrongful  acts  are 
recoverable.  [Fritz  v.  Hobson.  High  Ct,  of 
Justice,  ch.  Div.] 

By  the  common  law,  several  distinct  mis- 
demeanors of  the  same  kind  may  be  charged 
in  different  counts  of  the  same  indictment. 
The  practice  is  different  in  the  case  of  several 


Digitized  by 


Google 


778 


WASHINGTON  LAW  REPORTER 


Vol.  VHI 


felonies,  bat  senible,  even  that  is  within  the 
discretion  of  the  court. 

Upon  conviction  of  several  offences,  whether 
in  separate  indictments  or  in  separate  counts 
of  the  same  indictment,  sentence  upon  one 
may  be  made  to  take  effect  after  the  expira- 
tion of  the  sentence  on  another  of  them. 

False  testimony  given  upon  two  different 
occasions,  though  the  language  used  and  the 
object  in  view  were  the  same  in  both,  and  botfi 
were  parts  of  the  same  general  judicial  pro- 
ceeding, constitute  two  distinct  perjuries,  for 
which  separate  and  cumulative  sentences  may 
be  imposed.  [The  Queen  v.  Orton.  Sup.  Ct. 
of  Jud.    Ct.  of  Appeal.] 

State  courts  have  the  right  to  inquire  into 
the  validity  of  a  patent  for  an  invention  issued 
by  the  United  States  when  the  question  comes 
up  collaterally,  as  where  an  action  on  a  prom- 
issory note  given  in  consideration  of  the  as- 
signment of  an  interest  in  a  patent  is  defended 
on  the  ground  that  the  patent  is  void. 

It  is  a  good  defence  to  an  action  on  a  prom- 
issory note  given  in  consideration  of  the  as- 
signment of  the  right  to  make,  use  and  vend  a 
patented  article  within  a  limited  territory,  that 
while  the  specifications  accompanying  the  let- 
ters-patent call  for  water  as  one  of  the  ingre- 
dients to  be  used  in  the  composition  of  the  ar- 
ticle, the  waters  in  common  use  in  a  portion  of 
the  territory  sold,  by  reason  of  their  alkaline 
properties,  or  for  other  reason,  will  not  pro- 
duce the  desired  result.  Such  specifications 
are  insufficient,  the  patent  is  void,  and  the  as- 
signment constitutes  no  considerMion  for  the 
note.  [Keith  et  al.  v.  Hobbs.  Sup.  Ct.  of 
Miss.] 


Strmurg  Je^rtment. 


"  Guilty  or  not  guilty?"  asked  a  Galveston 
justice  of  the  peace  of  a  colored  culprit  who 
was  accused  of  stealing  a  whole  line  full  of 
linen. 

"Dat'ar'pends  on  circumstances.  Ef  you 
is  gwine  to  lemme  off  wid  a  repriman*,  like 
las*  time,  den  I  owns  up  to  six  shirts,  foah 
pilly-slips  and  about  a  dozen  udder  pieces, 
but  if  you  is  gwine  to  sock  it  to  me,  den,  sah, 
I  calls  for  a  July  to  windicate  myself,  so  I  can 
sue  for  $40,000  damages." 

"  ril  enter  the  plea  of  not  guilty." 

"  I  say,  boss,  if  you  will  lemme  of  wid  de 
repriman',  Fll  plead  guilty  to  dis  full  offense, 
and  five  chickens  I  pulled  las'  week  and  a 
wood-pile  I'se  gwine  to  inspect  ter-night." 


"That  prisoner  has  a  very  smooth  counte- 
nance," said  the  judge  to  the  sheriff.  "  Yes," 
said  the  sheriff,  "  he  was  ironed  just  before  he 
was  brought  in." 


Decision,   of    Wm,   Lawrence^    First    Comp- 
troller. 
▲sbtOB**  Oaa«. 

In  the  Matter  of  Appropriation  for  the  United 
States  and  Mexican  Commission. 

The  act  of  April  7,  1869.  (16  Stats.,  8,) 
made  an  appropriation  to  pay  the  salaries, 
expenses,  advances,  &c.,  mentioned  therein. 

2.  It  was  a  '*  permanent  specific  appropria- 
tion" as  to  its  objects,  and  indefinite  in 
amount. 

3.  The  act  of  July  12, 1870,  (16  Stats.,  250,) 
which  repealed  that  of  April  7,  1869,  (16 
Stats.,  8,)  to  take  effect  '*  from  and  after  June 
30,  1871,"  did  not  take  away  the  appropria- 
tion made  by  it  for  payment  of  services  ren- 
dered under  it  to  June  80,  1871.  It  is  un- 
reasonable to  suppose  Congress  would  legis- 
late to  deny  rights  fixed  by  law. 

4.  The  repeal  took  away  any  right  to  pay 
under  the  act  after  June  30,  1871. 

5.  A  sum  of  one  cent  due  claimant  will  not 
be  reported  by  the  Secretary  of  the  Treasury 
to  Congress  for  an  appropriation.  De  minimis 
non  curat  lex. 

6.  For  services  rendered  under  the  act  of 
April  7,  1869,  up  to  June  30,  1871,  there  is  no 
law  authorizing  the  Secretary  of  the  Treasury 
to  report  a  claim  to  Congress  for  payment. 

7.  Construction  given  to  act  July  12,  1870, 
(16  Stats.,  251,  Revised  Statutes,  236,  268, 
277,  3690.  3691 ;)  act  of  June  20,  1874,  (18 
Stats.,  110 ;)  and  act  June  14,  1878,  (20  Stats., 
130.) 

8.  The  mere  letter  of  a  statute  may  be  dis* 
regarded  where  it  is  clearly  inconsistent  with 
the  real  purpose  of  the  law-making  power. 

9.  Claims  can  only  be  reported  to  Congress 
under  (1)  annual  or  (2)  perm^anejit  annu^  ap- 
propriations, but  the  claims  which  may  here- 
ported  include  those  arising  under  indefinite 
as  well  as  definite  annual  and  permanent  an- 
nual appropiiations. 

10.  A  ** permanent  specific  appropriation" 
may  be  (1)  specific  in  amount  or  (2)  indefinite 
in  amount. 

11.  The  act  of  June  20,  1874,  (18  Stots.. 
110,)  has  taken  away  the  power  which  the 
Secretary  of  the  Treasury  would  otherwise 
have  to  carry  to  the  surplus  fund,  and  make 
retransfers  in  case  of  necessity,  of  unexpen- 
ded balances,  when  no  longer  needed,  of  per- 
manent specific  appropriations apeci/Sc  omounL 

1 2.  The  duty  of  auditing  officers  to  examine 
demands  for  the  pajrment  of  which  there  is  no 
appropriation,  considered. 
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18.  When  the  First  Comptroller  has  er- 
roneously decided  that  there  is  no  appropria- 
tion applicable  to  the  payment  of  a  claim,  it 
is  an  error  in  law  which  will  authorize  the 
Secretary  of  the  Treasury  to  reopen  the  de- 
cision if  there  be  no  other  legal  remedy  pro- 
vided and  existing  to  secure  payment. 


Decision    by    Wm.   Lawrence,   First   Comp- 
roller. 

Fees  of  District  Attorneys. 

1.  After  an  appropriation  from  which  claims 
are  payable  for  services  of  district  attorneys 
of  the  United  States  under  section  838  of  the 
Revised  Statutes,  is  exhausted  or  carried  to 
the  surplus  fund,  such  claims  are,  by  virtue  of 
the  act  of  June  14,  1878.  (20  Stats.,  130,)  to 
be  reported  to  the  Speaker  of  the  House  of 
Representatives. 

2.  The  compensation  provided  by  said  sec- 
tion is  a  claim  within  said  act. 

3.  The  ACCOUNTING  orncERS  of  the  Treas- 
ury are  required  to  consider  the  justice  and 
validity  of  such  claims,  so  to  be  reported. 

4.  Whether  the  amount  of  such  claims,  as 
allowed  by  the  Secretary  of  the  Treasury,  can 
be  changed  by  the  First  Comptroller,  quatre. 

5.  Claims  under  said  section  are  not  ex- 
cluded from  allowance  because  not  presented 
with  claims  for  other  services  concurrent  in 
time  about  the  same  subject-matter. 

6.  Section  838  of  the  Revised  Statutes  has 
received  a  construction  by  the  practice  of  the 
Treasury  Department  which  will  now  be  ad- 
hered to. 

7.  The  act  of  June  14,  1878,  (20  Stats., 
130,)  is  retroactive  as  well  as  prospective; 
that  is,  it  applies  to  claims  existing  before  its 
passage  as  well  as  those  accruing  afterwards. 


B«iani  of  Ii«ii«r«  In  Tr*a«li  to  S«nd«rs. 

Ruling  269  Amended. 
After  a  letter  or  any  other  article  of  mail- 
matter  has  passed  from  the  mailing  Post  Office, 
the  delivery  of  the  same  cannot  be  delayed  or 
its  return  to  writer  secured,  except  upon  the 
application  of  the  sender  to  the  Postmaster- 
General,  stating  the  imperative  necessity 
therefor  and  identifying  the  matter.  The  ap- 
plication, with  all  the  proof  accompanying  it, 
should  then  be  forwarded  by  the  local  post- 
master, but  only  when  he  can  endorse  the  ap- 
plication, and  a  sum  of  money  has  been  de- 
posited with  him  sufficient  to  pay  for  the  dis- 
patch of  the  application  and  other  necessary 
telegraphic  messages,  etc. ;  all  expenses  to  be 


paid  therefrom,  whether  the  application  be  suc- 
cessful or  not.  It  must  be  understood  that 
such  application  will  only  be  granted  by  the 
iPostmaster-General  when  the  proof  accom- 
panying the  application  is  conclusive  of  iden- 
tity, and  the  emergency  justifies  the  exercise 
of  a  reserved  power,  never  to  be  resorted  to 
where  there  is  any  other  remedy ;  and  also 
that  the  interference  of  the  Postmaster-General 
will  be  absolutely  restricted  to  letters,  or  mat- 
ter prepaid  at  letter  rates. 


Jand  Jj|prtnu|nt. 


Furnished  by  D.  K.  Sickels. 
Tlmb«r  Ciiltar«. 

Clark  v.  Carter. 

Decisions  of  the  local  officers  in  timber  culture  con- 
tests, from  wliich  no  appeal  is  taken,  are  final. 

Department  or  the  Interior, 
Washington,  D.  C,  Nov.  9,  1880. 

Sir  :  I  have  considered  the  appeal  of  Frank 
A.  Clark  from  your  decision  of  December  6, 
1879,  in  the  case  of  said  Clark  v.  William 
Carter. 

Carter  made  timber  culture  entry  No.  236, 
June  15,  1877,  upon  certain  lands  in  section 
15,  town  14,  range  45  E,  Colfax,  Washington 
Territory,  and  Clark  initiated  a  contest 
against  him  upon  the  allegations  that  he  had 
failed  to  comply  with  the  requirements  of  the 
law,  and  had  abandoned  his  entry.  The 
local  ofl9cers  found  that  the  allegations  were 
not  sustained  by  the  testimony,  and  recom- 
mended the  dismissal  of  the  contest,  and  that 
Carter's  entry  remain  intact. 

There  was  no  appeal  from  this  decision. 

On  December  6,  1879,  you  reviewed  the 
facts  and  the  law  of  the  case,  and  afiSrmed  the 
decision  of  the  local  ofiQce,  and  from  your  de- 
cision Clark  appeals  to  this  Department. 

In  my  decision  of  April  29,  1880,  in  the 
case  of  Benston  v.  Northern  Pacific  Railroad 
Company  (referring  also  therein  to  my  de- 
cision of  March  14, 1879,  in  the  case  of  Weber 
V.  Western  Pacific  Railroad  Company,  Copp, 
May,  1879,)  I  held  that  "  the  decision  of  the 
local  officers,  being  within  the  scope  of  their 
authority,  and  unappealed  from  was  final  and 
conclusive;  and  hence  that  the  subsequent 
proceedings  in  the  case  are  erroneous,"  and 
that  haviug  been  improperly  submitted  to  this 
Department,  it  must  be  dismissed. 

The  rules  of  practice  make  a  failure  to  ap- 
peal from  the  decision  of  the  local  oflficers 
final  as  to  the  facts ;  and  such  decision  will 
not  be  disturbed  by  your  ofl9ce,  except  where 
fraud  or  gross  irregularity  is  suggested  on 
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the  face  of  the  papers,  or  where  the  decision 
is  contrary  to  existing  laws  or  regulations,  or 
in  the  event  of  disagreeing  decisions  by  the 
local  ofBcers;  in  either  of  which  cases  the 
rules  authorize  you  to  reverse  or  modify  their 
decision  under  the  general  supervisory  powers 
conferred  upon  you  by  section  453  Revised 
Statutes. 

As  it  appears  from  your  decision  that  the 
law  and  the  facts  of  the  case  were  correctly 
found  by  the  local  officers,  and  as  it  is  within 
neither  of  the  named  exceptions  to  the  rule, 
your  consideration  thereof  was  uncalled  for 
and  erroneous ;  and  the  decision  of  the  local 
officers  must  be  held  final.  And  as  the  ap- 
peal fh)m  your  decision  cannot  restore  rights 
lost  by  failure  to  appeal  from  the  decision  of 
the  local  office,  and  as,  hence,  the  case  is  er- 
roneously submitted  to  this  Department,  it 
must  be  dismissed. 

The  papers  transmitted  with  your  letter  of 
August  81,  1880,  are  herewith  returned. 
Very  respectfully, 

A.  Bell,  Acting  Secretary. 
The  Comm'r  of  the  General  Land  Office. 


GoHRMAN  V.  Ford. 

1.  The  act  of  Confess  of  June  15, 1880,  provides 
the  rl^ht  to  purchase  only  in  cases  where  the 
United  States  and  the  applicant  to  purchase  are 
alone  interested. 

2.  A  contestant,  under  the  act  of  Hay  14, 1880,  lias 
a  preference  ri^ht  wliich  mkaes  him  a  party  in 
interest,  and  entitles  him  to  make  entry. 

Deparment  of  the  Interior, 

Genial  Land  Office, 
Washington,  D.  C,  Oct.  29,  1880. 

Register  and  Reoeivbb,  MarysvUle^  Cal. 

Gentlemen  :  I  have  received  your  letter  of 
the  14th  ultimo,  transmitting  the  application 
of  Asa  C.  Ford  to  enter  under  section  2  of  the 
act  of  June  15,  1880,  the  land  embraced  in 
his  homestead  entry  No.  2,673,  dated  Decem- 
ber 13,  1879,  (the  N.  W.  \  sec.  10,  T.  16  N., 
R.  6  E.,)  during  the  pendency  of  a  contest 
by  Thomas  Grohrman,  for  the  cancellation  of 
said  entry  on  the  ground  of  abandonment, 
with  your  rejection  of  the  same  and  Ford's 
appeal  from  your  decision. 

The  record  of  the  case  shows  that  Thomas 
Grohrman,  August  16,  1880,  instituted  a  con- 
test against  said  Ford  to  cancel  his  homestead 
entry,  which  was  set  for  hearing  September 
25,  1880,  and  that  on  September  4th,  Ford 
filed  his  application  to  purchase  the  tract  em- 
braced in  his  entry  under  said  act  of  June  15, 
1880,  which  you  refused  on  the  ground  that 
the  contestant ''  has  acquired  an  inceptive  ad- 


verse claim  to  the  land  in  question  under  the 
act  of  May  14.  1880." 

Sec.  2  of  the  last  named  act  provides  that 
'*  In  all  cases  where  any  person  has  contested, 
paid  the  land  office  fees  and  procured  the  can- 
cellation of  any  pro-emption  homestead,  and 
timber  culture  entry  he  shall  be  notified  by 
the  register  of  the  land  office  of  the  district 
in  which  such  land  is  situated,  of  such  can- 
cellation, and  shall  be  allowed  thirty  days 
from  date  of  such  notice  to  enter  said  lands." 

Section  2  of  the  act  of  June  15,  1880,  under 
which  Ford  applies  to  purchase  said  tract,  pro- 
vides: **That  persons  who  have  heretofore, 
under  any  of  the  homestead  laws,  entered  lands 
properly  subject  to  such  entry  *  *  ♦  may 
entitle  themselves  to  said  lands  by  paying  the 
Government  pirice  therefor.    ♦    *    *" 

The  applicant.  Ford,  claims  that  his  entry 
should  have  been  permitted  as  Grohrman's  com- 
plaint was  not  made  till  August  16, 1880,  more 
than  thirty  days  after  the  actof  I5th  June,  1880, 
became  operative  as  a  law,  thus  *  *  con* 
summating  or,  rather,  perfecting  (his)  right  of 
title  to  the  land,  conditional  only  that  he  pay 
for  and  make  entry  for  the  same.'*  1  am  of 
the  opinion  that  the  right  of  purchase  created 
by  the  act  of  June  15,  1880,  contemplates 
only  those  cases  in  which  the  United  States 
and  the  applicant  to  purchase  are  alone  in- 
terested. 

Prior  to  May  14,  1880,  no  person  could  se- 
cure any  right  or  interest  in  a  homestead  en- 
try by  reason  of  its  abandonment  or  other 
defect  prior  to  its  cancellation.  But  by  the 
second  section  of  the  act  of  last  named  date, 
entitled  "  an  act  for  the  relief  of  settlers  on 
public  lands,"  provision  was  made  distinctly 
recognizing  and  granting  a  contingent  prefer- 
ence right  of  entry  in  him  who  should  contest, 
pay  the  office  fees  and  procure  cancellation  of 
any  homestead  entries. 

Heretofore,  the  party  who  contested  and 
procured  the  cancellation  of  any  homestead 
entry  had  no  greater  right  to  enter  the  same 
after  its  cancellation  than  any  other  qualified 
party.  The  first  applicant  thereafter  was  al- 
lowed the  privilege  of  entry, 

It  resulted  in  many  cases  that  fraudulent 
or  abandoned  entries  were  unassailed  by  any 
party  because  a  contest  of  greater  or  less  ex- 
pense simply  enured  to  the  public  benefit  at 
the  personal  expense  of  the  contestant,  and 
section  2  of  the  said  act  of  May  14,  1880,  was 
unquestionably  designed  to  induce  proceed- 
ings against,  and  procure  the  cancellation  of, 
fraudulent  and  abandoned  homesteads,  titles 
to  which  would  otherwise  be  fraudulently  se- 
cured. It  was  a  measure  of  sound  public 
policy  amply  justified  by  the  numerous  frauds 
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which  were  constantly  sought  to  be  perpetrated 
upon  the  Groyernment. 

I  am,  therefore,  of  the  opinion  that  when  a 
person  has  commenced  proceedings  for  the 
cancellation  of  a  homestead  entry,  in  order 
to  avail  himself  of  the  privilege  and  right  se- 
cured by  said  section  2  of  said  act  of  May  14, 
1880,  he  has  acquired  such  an  adverse  stand- 
ing and  interest  as  will  prevent  the  contestee 
from  making  payment  for  land  embraced  in 
the  homestead  under  the  provisions  of  section 
2  of  the  act  of  June  15,  1880. 

When  the  abandonment  by  the  homestead 
claimant  was  of  long  standing  and  beyond 
question,  it  is  not  unreasonable  to  suppose 
that  contestants,  proceeding  under  the  act  of 
May  14,  1880,  would,  in  many  cases  in  view 
of  the  right  thereby  secured,  establish  their 
residence  upon  the  land  and  make  valuable 
improvements  thereon  in  advance  of  the  ac* 
tual  cancellation  of  the  entry ,  and  while  they 
could  obtain  no  rights  by  virtue  of  such  set- 
tlement and  improvement,  their  act  could  not 
be  properly  considered  and  held  to  amount  to 
a  trespass,  but  on  the  contrary,  would  indi- 
cate beyond  question  their  bona  fide  intent  to 
make  legal  appropriation  by  settlement  and 
development  of  the  land  they  sought  to  relieve 
from  an  invalid  entry. 

I  cannot  conclude  that  by  any  possibility  it 
was  the  intent  of  Congress  to  induce  a  citizen 
to  expend  his  time  and  money  in  the  public 
interest  by  prosecuting  an  invalid  homestead 
entry  offering  a  reward  contingent  upon  its 
cancellation,  and  then,  after  such  party  had 
expended  his  money  in  procuring  proof,  giv- 
ing notice  and  commencing  proceedings,  to 
deprive  him  of  the  benefits  assured  by  extend- 
ing to  the  contestee  an  unqualified  right  of 
entry. 

Paragraph  12  of  circular  of  instructions  of 
October  9th,  1880,  under  act  of  June  15,  1880, 
and  approved  by  the  honorable  Secretary  of 
the  Interior,  denies  the  right  of  entry  under 
the  second  section  of  said  act  *'  where  adverse 
legal  rights  of  any  character  exist  at  the  date 
of  application  to  purchase." 

I  conclude,  therefore,  in  brief,  that  said  right 
of  entry  exists  in  no  case,  except  where  the 
United  States  and  the  applicant  to  purchase 
only>re  interested. 

Your  decision  is,  therefore,  afidrmed. 

You  will  notify  tKe  persons  in  interest  of 
this  decision,  of  their  right  of  appeal  there- 
from, and  at  the  proper  time  report  the  action 
taken  to  this  ofl9ce. 

Very  respectfully, 

C.   W.   HOLCOMBB, 

Acti'ng  Commissioner. 


iih^  ((ourtB. 


GENERAIj  tsbm. 

Not.  93. 1880. 
On  motion  of  A.  H.  Jackson,  E  Y.  BeU,  of  New  York,  was 
admilted  to  the  bar. 

Nov.  24, 1880. 
On  motion  of  H.  W.  Oarnett,  R.  B.  Williams,  of  Mary- 
land, was  admitted  to  the  bar. 

Not.  26, 1880. 
Mary  T.  Oook  v.  Truman  A.   Oook.    Enrolled    Decree 
sustained  ;  cnntody  of  children  awarded  to  defendant 

In  re  estate  of  James  Williams ;  petition  of  heirs  for  re- 
hearing denied. 

£.  L  McLelland  was  appointed  an  Examiner  in  Chan- 
cery. 

Nov.  80,  1880. 
Maria  Berry  v.  Richard  Berry  et  al.    Decree  reversed  and 
bill  dlmissed. 

Dec  1   1 880 
Frederick  L.  Williamson  v.  Robert  E.  Thompson.'  Jndg' 
menti  affirmed. 

Dxc.  S,  1880. 
Mary  A.  Oox  v.  John  D.  MoPherson  et  al.    Decree  modi- 
fled  ;  $6,000  to  be  paid  to  John  D.  McPhersou  and  all  costs  \ 
injunction  continued  in  force. 
Jacob  Dauner  v.  Wm.  H.  Main  &  Bros.    Decree  affirmed. 
Josephine  Fant  t.  Geo.  W.  RIggs.    Decree  affirmed. 
Dwight  V.  White.   Appeal  dismissed. 


IBT  R4|VITT->N«w8«ltS. 

Nov.  27, 1880. 

7620.  Jeremiah  Costello  v.  Charles  U.  Knight  et  al.  In* 
Junction     Cora,  sol.,  S.  S.  Uenkle. 

7621.  Leopold  and  Max  Lnchsv.  Isaac  Ottenberg  etal. 
To  enforce  Judgment.    Com  sols.,  Harris  k  Pease. 

Dkc.  1, 1880. 

7622.  Maria  PheilTer  v.  Donat  PheiiTer.  Divorce.  Com. 
sol.,  W.  R.  Kookegey. 

7628.  Jos.  H.  Burgess  ▼.  Maria  S.  Williams  et  at  Com. 
sol.,C.  Robinson,  Jr. 

7624.  Qeo.  E.  Mitchell  t.  Oeo.  W.  MitcheU  et  al.  For  ac« 
count.    Com.  sols.,  U.  W  Gamett  and  T.  Jesup  Miller. 

Dxc.  2.  1880. 

7626.  Clara  and  Woodbury  Wheeler  v.  M.  E.  Sraiih.  In- 
junction to  restrain  the  obstruction  of  an  alley.  Com.  soL, 
W.  Wheeler. 

Die.  8, 1880. 
7628.  Sherman  While  V.  Angeline  White.    DiTorce.    Com. 
sol.,  J.K.Rediogton. 

7627.  Mary  Bowden  v.  William  Bowden.  Divorce.  Com. 
sol,  same. 

Cf IICdIT  COVRT.— lf«w  Aallft  at  Law. 

Not.  98. 1880. 

22464.  The  Washington  Brick  Machine  Co.  v.  Peyton 
ScriTener.    Note,  $369.07.    PUTs  atty,  Wm.  F.  Mattingly. 

22466.  8.  E  Lewis  t.  Wm.  W.  Linkin.  Note.  $T0*.  inA 
atty,  same. 

12468.  Power  &  White  v.  Owen  Leddy.  Notes,  $683.76. 
PIffs  aitys,  Kent  h,  Neale. 

Nov.  27. 1880. 

23167.  The  District  of  Colombia  v.  The  Washington  k 
Georgetown  R.  R.  Co.  Account,  $20,040.66.  Plffsatty.A. 
G.  Riddle. 

22468.  Same  v.  The  Metropolitan  R.  H.  Co.  Aoronnt, 
$163,216.15.    Plffs  atty,  same. 

22460.  Same  v.  The  Columbia  R.  R.  Co.  Acc't,  $10,204.77, 
PllTs  atty,  same. 

Nov.  29.  1880. 

22460.  Martin  Ford  v.  Bartholomew  Ourran.  Account, 
$149.66.    PliTs  atty,  P.  J.  Donahue. 

Nov.  30,  1880. 

22461.  George  Clymer  V.  John  V.  W.  Vanderberg.  Note, 
$2,006  60.    PliTs  a  ity,  Jas.  Lowndes. 

22462.  Albert  Delafleld  v  Antonio  Bregazzl.  Account, 
$133.32.    Plffs  attys,  Uanna  k  Johnston. 

Dec.  1.1880. 

2246.1.  Wm  T.  Hook  t.  Chas.  T.  Ganter.  Appeal.  Deft* 
at'y,  W.  T.  Bailey. 

24464.  Wm.  H.  Slater  v.  .Tohn  W.  Starr.  Breach  of  cove* 
nant,  $2^344.    Plff»  attys.  Worthlngton  k  Heald. 

22406.  The  Bemer  k  Kngel  Brewing  Co.  v.  Jean  M.  Ber- 
rean.    Account,  $16^12. 


PROBATE  COVRT. 

Dbg.  8, 1880 
Will  of  George  Lowery  filed  for  probate. 
Estate  of  Charles  Petitflls ;  widow  appointed  administra* 
trix;  bond,  $600. 
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Mariana  Holmes  was  appointed  gaardian  to  orphan  of 
Henrj  N.  Holmes. 

Love  H.  Foot  was  appointed  rnardian  to  orphans  of 
Francis  W.  Foot;  bond,  $2,000. 

Estate  of  Henrr  Rochat;  B.  T.  Hanley  appointed  admin- 
istrator with  will  annexed. 

Will  of  MaUlda  Gark  filed  for  probate. 

The  will  of  Loalsa  F.  Hopkins  waJi  admitted  to  probate. 


mo 


BE  PUBLISHED  DECEMBER  90.  1880. 
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RUIZES  OF  PRACmCB  IBT 

or   THS 

Snprene  Conrt  of  the  District  of  Colonbia. 

(To  acoompanj  Mackey's  Annotated  EdiUon  of  the  General 

Rnles  of  Practice  of  the  Sapreme  Conrt  of  the 

District  of  Colombia.) 

Bj  Fbanklin  H.  Mackkt. 

With  annotations  and  references  to  the  Maryland  and 
United  States  Statates ;  Alexander.  Danlell.  Barboar  and 
other  text  books  of  Equity  Practice,  to^rether  with  citations 
of  numeroas  English  and  American  Decisions,  illnstratinf  to 
a  large  extent  the  law  of  Chancery  Practice  as  adapted  to 
the  Supreme  Conrt  of  the  District  of  Colombia. 

We  are  confident  that  this  work  will  meet  with  the  same 
reception,  and  prove  of  as  great  utility  to  the  bar,  as  Mr. 
Mackey's  "General  Rales  nf  Practice,"  the  edition  of  which 
fonnd  so  readv  a  sale.  Parties,  therefore,  desirinf  to  re> 
ceiye  a  copy  of  the  "  Annotated  Equity  Rules,*'  should  send 
in  their  names  at  once,  as  only  a  limited  number  will  be 
published.  The  work  will  be  of  the  same  sise  and  style  as 
the  "  General  Rnles  of  Practice."  and  will  be  fkimished  at 
the  following  low  figures  for  cash : 

Bound  in  half  calf,  interleaved.  $1.60;  bound  in  foil  calf. 
$2.00. 

Or,  if  desired,  the  *'  General  Rules  "  and  "  Equitv  Rnles," 
bound  together,  will  be  furnished  for  one  dollar  additional. 
.lOHN  L.  GINCK  k  CO  , 
Publishers  Washington  Law  Reporter, 
631  F  Street. 


Legal  Notices. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Conrt  business, 
Letters  of  Administration  on  the  peronal  estate  of  Wil- 
liam George  Valentin,  late  of  Soutn  Kensington.  Middle- 
sex County.  England,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  96th  day  of  No* 
vember  next:  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  nnder  my  hand  this  26th  day  of  November,  1880. 
MARCELLTTS  BAILET. 
49-3 Administrator. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  1st  day  of  December.  1880. 
William  H.  Huntkb  ) 

V.  f    No.  82,449     At  Law. 

Alexander  W.  Watm ax.      ) 

On  motion  of  the.plaintifr.  by  Mr.  Frank  W.  Haokolt,  his 
attorney,  it  is  ordered  that  the  defendant,  cause  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day ;  otherwise  the 
canse  will  be  proceieded  with  as  in  case  of  d<*faiilt. 
By  the  Court:  A.  B.  HAGNER,  Justice. 

True  copy.  Test;         49-8  R.  J.  Meiqs.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  1st  day  of  December,  1880. 
.Tosxpii  H.  Burgess  ) 

V.  [No.  7,623.    Equity. 

Maria  S.  Wiluams  bt  al.     ) 

On  motion  of  the  plaintifT,  by  Mr.  C  Robinson,  Jr.,  his  sol- 
icitor, it  is  ordered  that  the  defendant.  Maria  S.  Williams, 
canse  her  appearance  to  be  entered  herein  on  or  before  the 
first  rule  day  occurring  forty  days  after  this  day:  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  Court:  W.  S  COX,  Justice. 

A  true  copy.  49-8  Test :  B.  J.  Mxios,  Clerk. 


The  undersigned,  a  majority  of  the  trustees  of  the  Col- 
ombia Rednctlcn  Company,  hereby  give  notice  that  a  meet- 
ing of  the  stockholders  of  said  Company  will  be  held  at  its 
office.  Room  28,  St.  Clond  Building,  No.  030  Ninth  street  n 
w.,  in  the  citv  of  Washington,  D.  C,  on  Wednesday,  the 
29th  day  of  December,  1880,  at  two  o'clock  p.  m..  to  act  opon 
the  following  business,  to  wit :  Ftret,  To  hear  and  act  upon 
reporrs  of  officers:  Second.  To  consider  and  determine 
whether  the  Company  will  change,  extend,  or  close  iu  busi- 
ness ;  Third,  To  elect  officers  for  the  ensuing  year ;  Pfurth, 
To  act  npon  any  other  business. 
Washington,  v.  C.  November  27, 1880. 

JOHN  H.  RICE,  1 

M.H   FARLEY,  iTm.t— 

CHARLES  D.  GILMORE,  f  Trustees. 
JOHN  H.  CLARK.  ) 


[N  THE  SUPREME  COURT  OF  THE   DISTRICT  OF 
Columbia,  the  4th  day  of  December.  1880. 


Dawson  btal. 

V. 

Jones  et  al. 


No.  7861.    Equity. 


On  motion  of  the  plaintilTs.  by  Messrs.  M.  F.  Monis  and 
John  B,  Lamer,  their  solicitors  it  is  ordered  that  the  de- 
fendanu,  William  P.  AUnntt.  William  D.  Allnutt,  James 
Robert  D,  Allnutt,  Mary  C.  gnooffer,  George  Snonffer, 
Frances  I.  Jewell,  James  G.  Jewell  and  Walter  JewelU 
cause  their  appearance  to  be  entered  herein  on  or  before 
the  first  mlC'day  occurring  forty  days  after  this  day:  other- 
wise the  canse  will  be  proceededwith  as  in  case  of  default. 

By  the  court.  W.  S.  COX,  JnsUce. 

Test:  R.  J  Meios,  Clerk.  494 


I 


N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  'holding  a  Special  Term  fbr  Orphans* 
Court  Business.    Decembers.  1880. 

In  the  case  of  Martha  V.  Sheppard,  administratrix  o^ 
Jonathan  Edmund  Sheppard,  deceased,  the  administratrix 
aforesaid  has,  with  the  approval  of  the  Conrt,  appointed 
Friday,  the  Slst  day  of  December,  A.  D.  1880.  8t  11  o'cloek  a. 
m.,  for  making  payment  and  distribution  nnder  the  Court's 
direction  and  control;  when  and  where  all  creditors  and 

Eersons  entitled  to  distributive  shares  or  a  residue  are 
ereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorised,  with  their  claims  against  the  estate  prop- 
erly vouched :  otherwise  the  administratrix  will  take  the 
benefit  of  the  law  against  them :  Provided  a  copy  of  thie  or- 
der be  published  once  a  week,  for  three  weeks,  in  the  Wash- 
ington Law  Reporter,  previous  to  the  said  day. 
49-8  Test :     A    WEBSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  November  S3, 1880. 

BoRcnx— Wallach  bt  al.    )  No.  3671.    Equity  Doe.  13. 
and  y 

Wallach— BuRCHB  XT  AL.    }No.  4423.    Equity  Doc  15. 

Ordered,  by  this  court,  this  2Sd  day  of  November.  A.  D- 
1880.  that  the  sale  made  by  A.Thomas  Bradley  and  Thomas 
Jeeup  Miller,  trustees,  of  the  real  estate  mentioned  In  the 
above  entitled  causes  consolidated,  and  reported  to  this 
conrt  on  the22d  day  of  November,  A.  D.  1880,  be  ratified  and 
confirmed,  unless  cause  to  the  contrary  ther«<»f  be  shows 
on  before  the  26th  day  of  December,  A.  D.  1880 :  Provided 
a  copy  of  this  order  be  inserted  in  the  Law  Reporter 
once  in  each  of  three  successive  weeks  before  the  ttth 
day  of  December  next. 

The  report  states  the  amount  of  the  sale  to  be  t9,900. 

By  the  Conrt.  W.  S.  CX>X.  Jnstice,  ftc. 

A  true  copy.   Test*  49  3  R.  J.  Mbios.  Clerk. 

rIS  IS  TO  GIVE  NOTICE. 
That  the  snbscriber.  of  the  District  of  Colombia,  hath 
obtained  from  the  Supreme  ConrWof  the  District  of  Colnn- 
bia,  holding  a  Special  Term  for  Orphanb' Court  busioees. 
Letters  Testamentary  on  the  personal  estate  of  Jam««  A. 
Kennedy,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  2Sd  day  of 
November  next :  thov  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  nnder  my  hand  this  23d  day  of  November,  18S9. 
49  8  GEORGE  E.  KENNEDY. 

Fbanx  T.  BBOWNmo,  Solicitor. 
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FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Oolambla,  the  19th  day  of  NoTember,  1880. 
Bucket  k  Marbury    ) 

T.                       >  No.  22,381.    At  Law. 
John  F.  Pf«il.          ) 
Themarthall  having  made  return  that  the  defendants 
"  not  to  be  found  ;'*  on  motion  of  the  plain tifTs,  by  Mr.  F. 
W.  Jones,  their  attorney,  it  is  ordered  that  the  defendant, 
John  F.  Pflel.  cause  hi«  appearance  to  be  entered  here- 
in on  or  before  the  first  rule-day  occurring  forty  days  after 
this  day :   otherwise  the  cause  will  be  proceeded  with  as 
in  case  of  default. 
By  the  Court.                   A.  MAC  ARTHUR,  Jnstice. 
True  copy.       Test ; 48.8  R.  J.  Mbiqs,  Clerk. 

TN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business     November  26,  1880. 

In  the  matter  of    the  Will    of  Julia  Loclrwood. 

Application  for  probate  of  the  Will  and  for  Letters  of 
Aministration  with  will  annexed  on  the  estate  of  the  said 
Jalia  Look  wood,  of  the  District  of  Columbia,  has  this 
day  been  made  by  Mary  Lockwood  of  the  liistrlct  of  Col- 
umbia. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  24th  day  of  December  next,  at  11 
o'clock  a.  m.,  to  show  oause  why  the  Will  should  not  be 
admitted  to  probate  and  record  and  Letters  of  Adroistra- 
tion,  win  annexed,  on  the  estate  of  the  said  deceased, 
should  not  issue  as  prayed.  Provided,  a  copy  of  this  order 
be  published  once  a  week,  for  three  weeks,  in  the  Washings 
ton  Law  Reporter,  previous  to  the  said  dav. 

By  the  Court.  WALTER  S  COX,  Justice. 

Test:         [48.8]  A.  WEBSTER.  Register  of  Wills. 


raS  IS  TO  OIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  Henry 
Tagg,  late  of  the  United  States  Army,  deceased. 

Ail  persons  having  claims  against  the  said  decea&ed  are 
hereby  warned  to  exhibit  thesame,with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  8th  day  of  October 
next;  they  may  otherwise  bylaw  beexcluded  from  all  bene- 
fit of  the  said  estate. 
Qiven  under  my  hand  this  8th  day  of  October,  1880. 
8.8  CHARLES  WALTER,  Administrator 


IN  THE  SUPREME  COURT  OF   THE  DISTRICT  OF 
COLUMBIA,  the  2Sd  day  of  November.  1880. 

SifiTn  ) 

V.  \    No.  7607.    Equity. 

Pabst  XT  al.  ) 

On  motion  of  the  plaintifT,  by  Mr.  J.  J.  Darlington, 
his  solicitor,  it  is  ordered  that  the  defendants,  Jsaac  H. 
Loclcwood,  The  Merlden  Britannia  Company  of  Connecti- 
cut, and  Henry  C  Haskell,  cause  their  appearance  to  be  en- 
tered herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day,  otherwise  the  cause  will  be  proceeded 
with  as  in  case  ot  default. 
By  the  Court.  W.  S.  COX,  Justice. 

True  copy.     Test:  48.8  R.  J.  Msics.Clerk. 

IN   THE   SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  22d  day  of  November,  1880. 

MlirBRYA   B.  TOUTB  ) 

V.  [No.  7516.    Equity  Doc.  21. 

Chablxs  H.  Voute.  } 
On  motion  of  the  plaintiff',  by  Mr.  J.  J  Darlington,  her 
solicitor,  it  is  ordered  that  the  defendant.  Charles  H.  Voute, 
cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule  day  occurring  forty  days  after  this  day : 
otherwise  the  cause  will  be  proceeded  with  as  In  case  of 


default. 
By  the  Court. 
True  copy. 


W.  S.  COX,  Jnsti/>e. 
Test:    R.  J.  Meigs.  Clerk.  48.3 


mnis  IS  TO  GIVE  notice, 

X  That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Eliia- 
beth  M.  Fox,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there 
of,  to  the  subscriber,  at  or  before  the  26th  day  of  November, 
next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  November,  1880. 
48  8  LUCIUS  M.  CUTHBERT. 
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THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans' Court  business 
Letters  Teetamentarv  on  the  personal  estate  of  Romanus 
Rudhart,  late  of  the  District  of  Colombia,  deceased 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  snbscrilx^r  at  or  before  the  12th  day  of  Novem- 
ber next;  they  may  otherwise  bv  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  November.  1S80 
*7-3  ANNIE  RIJDHART,  Executrix. 


[N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  16th  day  of  November,  1880. 


No.  7606.    Equity. 


Charles  G.  Stone         ) 

V-  i 

Dora  L.  Stone.  ) 

On  motion  of  the  plalntiflT,  by  Mr.  E.  A.  Newman,  his 
solicitor,  it  is  ordered  that  the  defendant,  Dora  L.  Stone. 
C4inse  her  appearance  to  be  entered  herein  on  or  before 
the  fin«t  rule-day  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

By  the  court.         „   ,  ^  W.  S.  COX,  Justice. 

Test:  R.  J.  BlElos,  Clerk.  47.3 


IN   THE  SUPREME  COURT  OF   THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  In  Equity. 

Joshua  Ellis  ) 

_  ▼.  t  No.  7181.    Equity. 

William  Ellis  et  al.        ) 

Ordered  by  the  court,  the  16th  day  of  Norember,  1880 
that  the  sale  reported  this  day  to  the  court,  as  made  unde^ 
decree  passed  in  thii  cause  be  ratified  and  confirmed  unles* 
cause  to  the  contrary  be  shown  on  or  before  the  20th  day  of 
December,  1880 :  Provided  a  copy  of  the  foregoing  order  be 
inserted  in  the  Washington  Law  Reporter  once  in  each  of 
three  successive  weeks  before  said  day. 

The  report  states  the  amount  of  sale  to  l>e  $740 

By  the  Court.  w.  S.  COX,  Justice. 

True  copy.  47  3  R.  J.  Meigs,  qierk,  Ac. 

[N  THE  SITPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  10th  day  of  November,  1880. 


J 


No.  7610.    Eq.  Docket. 


Ann  Callahan 

V. 

Jambs  N.  Maorb  kt  al. 

On  motion  of  the  plain tilT,  by  Mr.  Laskey,  her  solicitor, 
it  is  ordered  that  the  defendant,  Samuel  E  Magee,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  llilsdav;  otherwise  the 
cause  will  be  proceeded  with  as  In  case  of  default. 

By  the  court  W.  S.  COX,  Justice. 

A  true  copy.       Test ;        47-8  R  J.  Meigs,  Clerk. 


i 


No.  7340.    Equity. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT   OF 
Columbia,  the  18th  day  of  November,  1880. 

Thomas  W.  Bartley  et  al. 

V. 

La  Abba  Silvbr  Mining  Co.  ct  al 

On  motion  of  the  plaintilTs,  by  Mr.  T.  Jesup  Miller,  their 
solicitor,  it  Is  ordered  that  the  defendants,  Alunzo  W. 
Adams,  La  Abra  Silver  Mining  Company,  and  Sumufr  Stone 
Ely,  cause  their  appearance  to  be  entered  tierein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day  : 
otherwise  the  cause  will  foe  proceeded  with  as  in  case  of  de- 
fault. 
By  the  Court.  WALTER  S.  COX,  Justice 

True  copy.  Test :  R.  J.  Meigs,  Clerk.        47-:i 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Colombia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia.holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on    the  perfcnal  estate  of    Philip 
A.  Sellhausen,  late  of  the  District  of  Columbia,  deceased. 
All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  toexhlbii  (hesame,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  Iftth  day  of  Noveml>er 
next;    they  may  otherwise  by  law    be   excluded    from 
all  benefit  of  the  said  estate. 
Given  under  my  hand,  thii*  I6tli  day  of  November.  1880. 
ERNEST  A.  SELLHAUSEN,  638  G  St. 
F.  Schmidt,  Solicitor.  47.3 
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FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  BnslneM,  Norember  S6. 1880. 
In  the  matter  of  the  Will  of  Mary  B.  Patton,  deceased. 
Application  for  probate  of  the  Will  and  for  letters  testa- 
mentary on  the  estate  of  the  said  Mary  B.  Patton  jlate  of 
the  District  of  Columbia,  has  this  day  been  made  by  William 
W.  Patton,  of  the  District  of  Columbia. 

All  persons  Interested  arehereby  notified  to  appear  In  this 
court  on  Friday,  the  24th  day  of  December  next,  at  11  o'clock 
a.  m.,  to  show  cause  why^the  Will  should  not  be  admitted  to 

Srobate  and  letters  testamentary  Issued  on  the  estate  of 
He  said  deceased  as  prayed.  Provided,  a  copy  of  this 
order  be  published  once  a  week  for  three  weeKs.  In  the 
Washington  Law  Reporter,  previous  to  the  said  day. 

WALTER  S.  COX,  Justice. 
T«st:  4M  A.  WEBSTER,  Register  of  Wills. 


[no. 


6804.    Eq.  Doo. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA. 
Joseph  F.  Wallack.  Adm 'r  op  W, 
B.  MetU,  use  of  B.  F.  Wheeler, 

V. 

John  Lact  xt  al. 

The  trustee  In  this  cause  having  reported  the  sale  of  the 
western  seventeen  (17)  feet  six  (6)  Incnes  front  by  a  depth  of 
seventy-four  (74)  feet  of  lot  four  (4)  In  square  eight  hundred 
and  forty-two  (842)  In  the  city  of  Washington,  District  of 
Columbia,  to  Oeorge  W.  Stockett,  for  the  sum  of  twenty 
three  hundred  dollars  ($3,300):  It.  is  this  24ih  day  of  No- 
vember, A.  D.  1880,  ordered  that  the  said  sale  be  and 
the  same  Is  hereby  confirmed  and  ratified  unless  ex- 
ception thereto  Is  miide  on  or  before  the  26th  day  of  Decem- 
ber, A.  D.  1880.  Provided,  that  a  copy  of  this  order  be  pub- 
lished once  a  week  for  three  weeks,  In  the  Washington 
Law  Reporter. 

WALTER  S.  COX,  Justice. 

A  true  copy.    Test:       R.  J.  M bios.  Clerk.  48.8 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  thU  29d  day  of  November.  A.  D.  1880. 
.  Thomas  Kxb  xt  al.  ) 

V.  > In  Equity.    No.  7108. 

Jambs  WiLKiicsox  btal.      ) 

Ordered,  this  asd  day  of  November,  1880,  that  the  sales 
made  and  reported  by  C.  Storrs  and  James  H  Savllle, 
trustees  for  the  tale  of  the  real  estate  In  said  report  men- 
tioned, be  ratified  and  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  SSd  day  of  December, 
1880.  Provided  a  copy  of  this  order  be  published  In  the 
Washington  Law  Reporter,  once  a  week  for  three  successive 
weeks  before  said  day. 
By  the  Court :  W.  S-  COX,  Justice,  &c. 

True  copy.    Test :       a.S  R.  J.  Mbios,  Clerk,  &c. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  24th  day  of  November,  1880. 

Jacob  B.  Bbllinobr  xt  al.  ) 

V.  {No  7817.    Equity  Doc.  21. 

ROBBRT  E.  PBBSTON  BT  AL.    ) 

On  motion  of  the  plaintiffs,  bv  Mr.  W.  P.  Lasselle,  their 
solicitor.  It  Is  ordered  that  the  defendant,  Samuel  F.  Pres- 
ton, Catherine  S.  Preston,  S.  Preston,  Thomas  Larimer 
and  Nannie  Preston  Larimet,  ciiuse  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring 
forlv  days  after  this  dav :  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default ;  and  that  the  above  order 
be  published  In  the  Law  Reporter  the  number  of  times  re- 
quired by  law. 

By  the  Court.  W.  S.  OOX,  Justice. 

True  copy.  Test :       48.3  R.  J.  Mbios,  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Tfrm  for  Orphan's  Court 
Business.    November  26, 1880. 

In  the  case  of  James  G  Payne,  Administrator  of 
Edward  Davis,  deceased,  the  Administrator  aforesaid 
has.  with  the  tipproval  of  the  Court,  appointed  Friday,  the 
84th  day  of  December.  A.  D.  1880.  at  11  o'clock  a.m  .  for 
making  payment  and  distribution  under  the  Coart's 
direction  and  control:  when  and  where  all  creditors  and  t>er* 
sons  entitled  to  distributive  shares,  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorized, with  their  claims  a^rainst  the  estate  properly 
vouched ;  otherwise  the  administrator  will  take  the  ben- 
efit of  the  law  against  them :  Provided  a  copy  of  this  or- 
der be  published  once  a  week  for  three  weeks  in  the  Wash- 
ington Law  Reporter  previous  to  the  said  day. 

48.8  Test:  A.  WEBSTER,  Register  of  Wills. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  an  Equity  Term,  November,  1880. 

Matilda  C.  Sbbrix         ) 

V.  I    No.  7,490.    Eq  Doc,  20. 

Datid  D.  SBBRnr.  ) 

Ob  motion  of  the  plaintiff,  by  Mr.  Samuel  C.  Mills,  her 
solicitor.  It  Is  ordered  that  the  defendant.  David  D.  Serrio, 
cause  his  appearance  to  be  entered  herein  on  or  beHore  the 
first  rule-day  occurring  forty  davs  after  this  dav ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  court  :  WALTER  S.  COX,  Justice. 

True  copy.        Test:  47-S  R.  J.  Mkios,  Clerk. 

rT  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  12th  day  of  November,  1880. 
Jambs  L.  Bbowk,  Complainant,    § 

V.  [No. 7489.    Equity. 

Cabolikb  a.  Bbowk,  Defendant.  ) 

On  motion  of  the  plaintiff,  bv  Mr.  £.  B.  Hay,  hts  sol- 
icitor. It  is  ordered  that  the  defendant  cause  ber  appear^ 
ance  to  be  entered  heroin  on  or  before  the  first  rule-day 
occurring  fortv  days  after  this  day :  otherwise  the  cause 
will  be  proceeded  with  as  In  case  of  default,  and  that  the 
above  order  be  published  in  the  Law  Reporter  the  number 
of  times  required  by  law. 
By  the  Court :  W.  S.  OOX,  Justice,  ke, 

A  true  copy.        Test :  46-8        R.  J.  Mbigs.  Clerk. 


EXTRACT  FROM  THE  PROCEEDINGS  OF  THE  Su- 
preme Court  of  the  District  of  Columbia,  holding  a 
Special  Term  fbr  Orphans*  Court  business,  on  Friday, 
the  12th  day  of  November,  A.  D.  1880. 

In  re  estate  of  Philip  B.  Fouke,  deceased. 

Upon  the  petition  of  Johu  H.  Strider,  It  Is,  this  12th  day 
of  November,  1880.  Ordered,  that  Emma  M.  Fouke,  adminis- 
tratrlx  of  the  SiUd  Philip  B.  Fouke.  unless  on  or  before  De- 
cember 10th  next  she  app4>ar  and  show  cause  to  the  eon- 
trary.  file  In  this  Court  an  adddltlonal  bond«  with  snfllctont 
surety  or  sureties  to  be  approved  by  the  CoJit,  in  the  penal 
sum  of  $40,000,  conditioned  for  the  faithful  performance  of 
her  duties  as  administratrix  as  aforesaid;  and  that  upon 
failure  so  to  file  said  additional  bond,  or  show  cause  to  the 
contrary,  she  be  removed  from  her  said  office  of  adminis- 
tratrix ;  Provided  a  copy  of  this  order  be  published  In  the 
Washington  Law  Reporter  and  the  St.  I«onis  Republican, 
once  a  week  for  three  weeks  before  the  said  10th  day  of  De- 
cember, 1880. 

I  hereby  certify  the  aforegoing  to  be  a  true  extract  f^om 
the  proceedings  of  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term,  on  the  day  and  date 
first  hereinbefore  written. 

Witness  my  hand  and  the  seal  of  the  Supreme  Court, 
holding  a  Special  Term,  this  18th  day  of  November,  A.  U. 

1880.  

SKAL.  A.  WEBSTER. 

46-3  Register  of  Wills. 

flTTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
X  Columbia  holding  a  Special  Term  for  Orphans*  Court 
Business.    November  18, 1880. 

In  the  case  of  William  A.  Qordon,  executor  of  Imogen 
Caperton,  deceased,  the  executor  aforesaid  has,  vrith 
the  approval  of  the  Court,  appointed  Friday,  the  lotk 
day  of  December.  A.  D.  1880,  at  11  o'clock  a.  m.  formaking 
payment  and  distribution  under  the  Court's  direction 
and  control ;  when  and  where  all  creditors  and  persons, 
entitled  to  distributive  shares  or  a  residue,  are  here- 
by notified,  to  attend  in  person,  or  by  agent  or  attor- 
ney duly  authorised,  with,  their  claims  against  the  es- 
tate properly  vouched ;  otherwise  the  executor  will  take 
the  benefit  of  the  law  against  them:  Provided,  a  copy 
of  this  order  be  published  once  a  week  for  three  weeks  in  the 
Washington  Law  Reporter  previous  to  the  said  day. 

46-S  Test:  A.  WEBSTER,  Register  of  WUls. 


IN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  27th  day  of  October,  1880. 
Louisa  E-Estbrn  ) 

V  t  No.  7471.    Eq 

D.  L.  Morrison  and  Chas.  P.  Pushaw.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Robert  McMeen,ber 
solicitor.  It  is  ordered  that  the  defendant,  Charles  P. 
Pnshaw,  cause  his  appearance  to  be  entered  hereto  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  dav: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fault. 
By  the  court.  W.  S.  COX,  Justice. 

True  copy.       44-8       Test:        R.  J.  Mbios,  Olerk.  *e. 
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WASHINGTON Deeenber  13, 1880 


QEORGE  B.  CORKHILL 
A.  U.  JACKSON 


^Editors. 


Forgery  aad  CoBAterteiting—lndictneAt— Variance 

In  prosecutions  for  forgery  and  counterfeit- 
ing the  primary  rule  is  that  the  indictmentmust 
not  only  set  out,but  it  must  profess  to  set  out  the 
instrument  alleged  to  be  forged  according  to 
its  tenor.  Comm.  v.  Wright,  1  Cush.,  46 ; 
Wright  V.  Clements,  3  Bar.  and  Alderson, 
508 ;  and  when  a  bill  was  directed  to  John 
Ring,  and  was  accepted  by  John  King,  the  in. 
dictment  having  stated  that  the  bill  purported 
to  be  directed  to  John  King  by  the  name  of 
John  Ring,  and  the  prisoner  forged  the  ac- 
ceptance of  John  King,  judgment  was  ar- 
rested, for  the  name  of  one  person  or  thing 
cannot  purport  to  be  the  name  or  description 
of  another  person  or  thing.  Rex  v.  Jones, 
Douglass,  300, 1  Leach,  C.  C.  (4  London  ed.), 
204 ;  2  East  P.  C,  888,  952 ;  Rex  v.  Reading, 
1  Leach,  C.  C.  (4  London  ed.),  590,  2  East  P. 
C, 952. 

The  intent  to  defraud,  which  is  essential  to 
constitute  this  crime,  must  be  stated  in  the 
indictnient  and  pointed  at  the particttlar  person 
or  persons  against  whom  it  is  meditated. 
Comm.  V.  Harly,  7  Metcalf,  506,  509 ;  Coram. 
V.  Kellogg/  7  Cushing,  473,  476. 

Forgery  is  an  offense  both  by  statute  and 
the  common  law,  and  is  defined  to  be  the  fraud- 
ulent making  or  alteration  of  a  writing  to  the 
prejudice  of  another  person's  rights,  and  it  may 
be  committed  of  any  writing  which,  if  genuine, 
would  operate  as  the  foundation  of  another 
person's  liability.  2  Wharton,  C.  L.  Sec. 
1418  ;  4  Cooley's  Black,  247  and  note ;  Comm. 
V.  Ray,  3  Gray,  446,  and  case  in  3  Cushing, 
152. 

In  the  District  of  Columbia,  forgery  is  a 
statutory  offense ;  the  statute  superseding  the 
common  law,  Sec.  1157,  R.  S.  D.  C,  provides 
as  follows :  "  Every  person  convicted  of  hav- 
ing falsely  forged,  Ac,  or,  of  having  wilfully 
aided  or  assisted  in  falsely  making,  altering, 


forging  or  counterfeiting  any  paper  writing,  or 
printed  paper  to  the  prejudice  of  any  other 
person,  ♦  *  ♦  ♦  with  intent  to  defraud 
such  person,  *  *  *  shall  be  sentenced  to 
suffer  imprisonment  and  labor,  *  *  for  a 
period  not  less  than  one  year,  &c'*  But  this 
statute  does  not  inform  us  what  constitutes  the 
crime  of  forgery,  so  we  must  rely  upon  the 
definition  previously  given,  and  upon  the  pre* 
cedents  found  in  the  common  law  and  other 
court  reports. 

Having  considered  the  offense  of  forgery 
under  the  common  law,  and  the  statute  apply* 
ing  to  the  District  of  Columbia : 

We  now  come  to  the  consideration  of  the 
law  and  precedents  applicable  to  the  offense 
in  a  specific  case,  in  which  one  A.  M.  was  in* 
dieted  and  convicted.  Under  the  indictment 
it  was  charged  that  he,  on  the  —   day  of 

,   187-,  *•  with  force  and  arms,  Ac,  fe* 

loneously  did  falsely  forge,  and  counterfeit, 
and  cause  and  procure  to  be  falsely  made, 
forged  and  counterfeited,  and  willingly  did 
assist,  in  the  false  making  and  counterfeit* 
ing,  a  certain  paper  writing  to  the  prejudice 
of  one  John  H.  Z.,  &c."  Here  the  deed  is 
inserted  as  follows:  ''This   indenture   made 

this  —  day  of ,    187-,  between  James 

H.  Z.,  Ac,  of  the  city  and  county  of  Wash* 
ington,  Ac,  of  the  first  part,  and  William  C, 
of  the  same  place,  of  the  second  part," 
&c. ;  after  the  usual  form  of  deeds,  the  name 
of  James  H.  Z.,  is  signed  to  the  instrument. 
The  indictment  then  says,  "  with  intent  then 
and  there  to  cheat  and  defraud  him,  the  said 
JohnH.  Z."    * 

The  2d  count  of  the  indictment  proceeds 
as  follows :  "That  the  said  A.  M.  did,  &c,  on 

the  —  day  of ,  187-,  have  in  his  posses* 

sion  a  certain  falsely  made,  forged  and  coun- 
terfeited paper,  he,  Ac,  then,  &c.,  well  know- 
ing the  same,  Ac,  falsely  made.  Ac,  then  and 
there  pass,  utter  and  publish  and  attempt  to 
pass,  utter  and  publish,  the  same  as  true 
to  the  prejudice  of  the  rights  of  the  said  John'' 
H.  Z.,  Ac." 

It  will  be  noticed  that  the  name  alleged  in 
the  indictment  to  have  been  forged  is  John 
H.  Z.,  while  the  name  in  the  body  and 
signed   to  the  deed  is  James  H,  Z.    This 
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being  a  clear  case  of  misnomer,  we  shall  pro- 
ceediio  demonstrate  the  fac^  by  the  highest 
avihority  known  to  the  books,  that  A.  M«  was 
not  guilty  of  the  crime  alleged  in  the  indict- 
ment, and  that  he  was  wrongfully  convicted, 
and  that  the  indictment  was  bad  and  should 
have  been  quashed. 

A  plea  of  misnomer  of  either  christian  or 
soniame  is  the  safest  doctrine  according  to 
Ltnrd  Hale;  see  Bishop,  Cr.  Pr.,  vol.  1,  p. 
121 ;  1  Stark  Crim.  PL,  2d  Ed.,  45, 46.  »  The 
distinction  between  christian  and  surnames, 
though  supported  by  authorities,"  says  Bay, 
J.,  '*  seems  to  the  court  to  be  unsupported  by 
reason."  A  mistake  in  the  surname  no  one 
will  contend  would  be  otherwise  "than  fatal. 
The  State  v.  Lorey,  2  Brew.,  396.  And  this  is 
beliered  to  be  the  prevailing  American  doc- 
trine. To  the  same  effect  are :  The  State  v. 
Hand,  1  Eng.,  165 ;  People  v.  Kelley,  6  Calf., 
210 ;  Gabe  v.  The  State,  1  Eng.,  540 ;  Comw. 
V.Hall,  8  Pick.,  262,  268. 

James  H.  Z.  was  a  fictitious  person,  and 
and  so  far  as  this  indictment  was  concerned, 
or  so  fkr  as  the  defendant  was  involved,  was  a 
nonentity.  If  one  signs  the  names  of  fictitious 
parties  to  a  note,  there  being  no  such  parties, 
though  done  for  the  purpose  of  fraud,  he 
would  not  be  liable  for  forgery.  As  where  one 
signed  a  note  A.  and  B.,  and  represented  that 
B.  was  a  partner,  when  there  was  no  such  per. 
son,  though  it  was  a  fraud,  it  was  held  not  to 
be  forgery.  Comm.  v.  Baldwin,  11  Gray,  197 ; 
4  Coole/s  Black.,  247,  and  notes. 

It  is  not  enough  that  one  signs  a  false  and 
forged  paper,  unless  it  be  of  sudh  a  character 
as  to  deceive  one  if  used  for  that  purpose. 

If  it  falsely  afl^rms  as  a  fact  a  matter,  which, 
if  true^  would  apparently  be  of  no  significance, 
it  woald  not  constitute  the  crime  of  forgery. 
Comm.  V.  Hinds,  101  Mass.,  209 ;  East  P.  C, 
860. 

The  essence  of  the  crime  is  an  intent  to 
defraud.  The  writing  of  another's  name 
W4Hild  not  be  forgery  if  no  one  could  be  in- 
jured thereby,  though  it  is  not  necessary,  in 
order  to  create  the  offense,  that  any  one  should 
actually  have  "been  defrauded.  Where  the 
defendaat  was  indicted  by  the  name  of  Thomas 
Perkins,  and  he  pleaded  in  abatement  that 


his  name  was  Thomas  Hopkins  Perkins,  to 
which  plea  the  attorney  for  the  Commonwealth 
demurred,  the  court  held  that  the  objection 
was  well  taken,  and  the  demurrer  could  not  be 
sustained.  "  The  indictment,"  said  the  court, 
"  must  give  the  defendant  his  right  Christian 
name."  Comm.  v.  Perkins,  1  Pick.,  388.  It 
was  also  held  that  Charles  Jones  Hall  was  not 
properly  enrolled  in  the  militia  under  the  name 
of  Charles  Hall.  Comm.  v.  Hall,  3  Pick.,  862, 
863  ;  The  State  v.  Dudley,  7  Wis.,  664 ;  The 
State  V.  Hauser,  Bushbee,  410. 

The  object  of  requiring  a  name,  both  Chris- 
tian and  surname,  in  indictments,  is  for  the 
purpose  of  identifying  the  persons  mentioned 
therein.  Now,  when  a  name  or  a  number  is 
used,  the  true  name  or  number  must  be  used, 
the  person  is  not  identified,  or  if  the  number 
or  date  be  wrong,  the  time  or  the  amount,  the 
venue  renders  the  indictment  bad.  Tiiis 
proposition  extends,  not  only  to  the  identifi- 
cation of  the  defendant,  but  to  that  also  of 
any  other  and  all  other  persons  mentioned  in 
the  indictment.  When  the  defendant  is  not 
correctly  named  he  must  take  advantage  of 
the  error  by  plea  in  abatement,  and  in  the 
plea  state  what  liis  true  name  is,  for,  if  he 
does  not  do  this,  he  will  be  conclusively 
holden  to  be  the  person  in  the  indictment 
mentioned,  whatever  may  be  the  real  fact* 
2  Hale,  P.  C,  238 ;  1  Chit.  Crim.  Law,  202 ; 
The  State  v.  Duestoe,  1  Bay,  377 ;  Comm.  v. 
Dedham,  16  Mass.,  141,  146.  But  when  the 
mistake  is  in  the  name  of  some  third  person 
mentioned  in  a  material  allegation  of  the  in- 
dictment, the  error  becomes  fatal  at  the  trial 
by  creating  a  variance  between  the  allegation 
and  the  proof.  1  Chit.  Crim.  Law,  216;  1 
Bish.  Crim.  Law,  sec.  119,  etc. 


A  ton  of  gold  or  silver  contains  29,166.60 
ounces.  A  ton  of  gold  is  worth  $602,875. 
A  ton  of  silver,  present  valuation  of  silver,  is 
worth  about  $32,000.  A  cubic  foot  of  gold 
weighs  1,200  pounds,  and  is  valued  at  $350,* 
000.  A  cubic  foot  of  silver  weighs  600  pounds 
and  is  worth  about  $10,000. 
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Tli«  Ii«i«  Itord  Cbl«r  Justice  of  England. 

The  following  announcements  were  made 
in  the  Common  Pleas  Court  on  November  25, 
1880,  respecting  the  death  of  Lord  Chief  Jus- 
tice Cockburn. 

Lord  Coleridge  upon  entering  the  Common 
Pleas  on  Thursday,  was  followed  by  Lord 
Justice  Brett,  Mr.  Justice  Grove,  Mr.  Justice 
Lopes,  Mr.  Justice  Field,  Mr.  Justice  Pollock, 
Mr.  Justice  Stephen,  Mr.  Justice  Manisty, 
Mr.  Justice  Lindley,  Lord  Justice  Baggallay, 
Mr.  Justice  Bowen,  and  Mr.  Justice  Williams. 
There  were  about  the  bar  the  Attorney-Gen- 
eral, the  Solicitor-General,  and  a  great  num- 
ber of  Queen's  counsel  and  other  members  of 
the  profession,  and  all  the  available  space  in 
the  court  was  densely  crowded.  Lord  Cole- 
ridge said :  Mr.  Attorney- General,  Mr.  Solici- 
tor-General, and  gentlemen  of  the  bar — It 
falls  to  my  lot,  as  the  last  remaining  Chief 
Justice,  to  announce  that  all  these  courts  will 
be  closed  to-morrow  to  give  an  opportunity  of 
paying  the  last  tribute  which  we  can  ever  pay 
in  public  of  our  respect  to  him  who  was  but  a 
short  week  ago  our  head  and  chief.  The  great 
eminence  of  Sir  Alexander  Cockburn,  thecir 
cumstances  of  his  death,  his  beiug  struck 
down,  as  it  were,  in  the  very  midst  of  us 
almost  while  he  was  himself  at  work,  full  of 
years,  indeed,  but  full  nevertheless,  of  life 
and  intellectual  and  physical  energy,  the  light 
of  his  faculties  undiminished,  the  powers  of 
his  eloquence  unabated — all  these  things  seem 
taus  to  justify  the  interruption  of  these  courts 
for  a  single  day,  and  the  interposition  of  a 
few  hours  in  the  turmoil  of  legal  conflict. 
The  time  has  not  come,  perhaps  while  I  live 
never  will  come,  for  a  cool,  impartial  estimate 
of  that  remarkable  man  who  has  passed  away 
from  amongst  us.  If  it  did  come  I  have  not 
the  power,  and  I  am  altogether  without  either 
the  inclination  or  the  authority,  to  deduce  any 
such  estimates ;  but,  from  the  accident  of  pro- 
fessional life,  there  is  perhaps  no  lawyer  now 
living  who  knew  more  than  I  did  of  the  late 
Lord  Chief  Justice,  for  when  I  joined  the 
Western  Circuit  in  1847  he  was  one  of  its 
leaders.  He  was  kind  to  me  as  a  very  young 
man ;  he  was  kinder  to  me  as  an  older  man. 
I  owe  him  a  deep  debt  of  gratitude  for  many 
and  many  a  too  generous  expression  in  public, 
and  for  much  professional  help  in  private. 
During  my  last  ten  years  at  the  bar  I  was 
continually  before  him ;  and,  therefore,  I  had 
unusual  opportunities,  if  I  had  the  power  to 
make  use  of  them,  to  estimate  him  correctly 
as  a  judge.  It  would  be  unworthy  of  Sir 
Alexander  Cockburn,  it  would  be  disrespect- 
ful to  a  professional  audience,  it  would  be  un- 


true to  my  own  convictions,  if  I  were  to  use 
language  of  unmeasured,  unmingled  paneflorric. 
Unmingled  praise  is  of  very  little  use  either 
to  the  hearer  or  the  reader,  and  it  sometimes 
does  harm  and  dishonor  to  the  subject  of  it. 
But  the  music  of  his  voice  is  hardly  silent,  the 
beating  of  his  heart  is  hardly  still,  and  it 
would  be  as  distasteful  to  you  as  it  would  be 
disgusting  to  myself,  if  upon  this  occasion  I 
could  give  utterance  to  one  single  word  of 
criticism,  or  to  one  single  syllable  of  disap- 
proval. Mentem  mortalia  tangunt,  and  in  the 
chamber  of  death  the  voice  should  be  gentle 
and  the  words  should  be  tender.  In  the  few 
syllables  that  I  am  about  to  utter  I  believe  I 
shall  say  nothing  but  the  simple  absolute 
truth,  nothing  that  every  friend  would  not  as- 
sert,  nothing  that  any  enemy,  if  he  had  an 
enemy,  could  for  a  single  instant  deny.  He 
was  undoubtedly  a  man  of  singular  distinc- 
tion ;  his  high  birth,  his  good  connections,  his 
wide  and  varied  scholarship,  his  large  cultiva- 
tion, his  many  accomplishments,  his  great 
social  gifts,  added  a  distinguishing  individual 
characteristic  quality  to  all  that  he  did,  and 
imparted,  if  I  may  say  so,  a  peculiar  value  to 
his  eloquence  and  his  mental  force.  What- 
ever else  might  be  said,  no  one  could  say  he 
was  commonplace  and  like  other  people.  His 
power  of  dealing  with  complicated  facts,  pre- 
senting them  in  harmonious  order,  and  reason- 
ing powerfully  upon  them  when  so  presented, 
was  of  a  very  high  kind  indeed. 

With  regard  to  his  political  career,  brilliant 
as  it  was  it  does  not  become  me  here  to  say  a 
word  beyond  this,  which  is  not  a  political  re- 
mark, that  it  was  from  beginning  to  end,  hon- 
orable and  consistent.  Such  as  he  was  as  a 
young  man  at  the  bar  mess  of  the  western  cir- 
cuit, such  he  continued  to  be  when,  by  dint  of 
brilliant  speeches  he  had  made  himself  Attor- 
ney-General to  Lord  Aberdeen  and  Lord  Pal- 
merston,  of  his  equally  brilliant  and  equally 
well  known  professional  career,  it  would,  in  this 
court,  be  impertinent  to  speak,  but  this  I  can 
say  from  personal  knowledge,  that  no  man 
who  ever  was  opposed  to  Sir  A.  Cockburn  ever 
complained  of  the  slighest  deviation  on  his 
part  from  the  sternest  rules  of  honour  and  in 
tegrity.  As  a  judge,  his  chief  and  leading 
characteristic  appeared  to  me  to  be  a  sleepless 
and  ardent  desire  to  do  justice  as  between  man 
and  man  to  the  suitors  who  came  before  him. 
Though  naturally  inclined  to  ease  and  pleas- 
ure, he  shrank  from  no  trouble,  he  declined  no 
toil,  that  might  lead  him  to  the  truth.  He 
kept  his  mind  open  to  the  very  end,  and  he 
was  always  ready  to  listen  to  any  piece  of  evi- 
dence or  weigh  any  argument  that  in  his  judg- 
ment was  likely  to  lead  him  to  do  justice. 
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Like  other  men,  he  had  prejadice  and  bias  of 
opin  jmi,  which  he  shared  with  the  rest  of  man- 
kind. He  never  permitted  them,  so  far  as  I 
saw,  for  a  single  instant  to  divert  him  from  a 
single-minded  and  most  earnest  pursnit  of 
what  he  believed  to  be  right  between  the  par- 
ties. If  you  bad  a  good  case,  however  compli- 
cated it  might  be,  however  much  prejudice 
there  might  appear  to  be  against  it,  only  make 
Sir  Alexander  Cockburn  understand  it,  and 
you  were  perfectly  safe  in  his  hands.  Now 
this  is  simple,  literal  truth.  No  one,  I  am 
satisfied,  can  deny  it.  Yet  stand  and  reflect 
what  high  and  great  qualities  of  head  and.  heart 
this  simple  truth  implies.  He  died,  as  he  of- 
ten said  in  my  hearing  he  wished  to  die,  in 
harness,  enjoying  life  and  doing  duty  to  the 
very  end.  To-morrow  we  shall  follow  him  to 
thp  grave  ;  and,  when  we  leave  him  in  his  last 
home-»-in  that  last  cemetery  where  now  so 
many  great  and  noble  Englishmen  repose — we 
shall  feel,  when  we  take  our  last  look  upon  his 
coffin,  that  we  have  borne  him  to  lie  down  in 
no  mean  company,  and  that  we  have  removed 
to  the  illustrious  pead  the  remains  of  one  well 
worthy  to  lie  beside  them. 

The  Attorney-General  (the  whole  bar  rising) 
said  :  My  Lord  Chief  Justice. — The  announce- 
ment which  you  have  just  made  has  anticipa- 
ted and  rendered  unnecessary  a  request  which 
was  about  to  be  preferred  to  you  on  behalf  of 
the  members  of  the  bar.  It  would  have  been 
strange,  very  strange,  if  we  had  not  desired  to 
show  the  regard  and  esteem  in  which  we  hold 
the  memory  of  the  late  Lord  Chief  Justice  of 
England.  He  held  a  high  position,  a  position 
he  most  worthily  maintained.  To  him  nature 
had  been  very  generous ;  she  had  bestowed 
upon  him  many  and  varied  gifts ;  and  those 
gifts,  encouraged  by  early  training  and  de- 
veloped by  much  study,  had  produced  a  com- 
prehensive power  of  thought,  which  ever  found 
expression  in  language  possessing  a  charm 
of  eloquence  unrivalled  in  his  generation.  My 
lord,  it  is  true  that  not  only  within  these  walls, 
but  in  other  places,  the  proof  of  these  powers 
and  the  result  of  that  eloquence  made  itself 
known.  Both  in  Parliament  and  in  interna- 
tional council  the  late  Lord  Chief  Justice  stood 
prominent  on  behalf  of  his  country  and  of  the 
principles  of  liberty ;  but  still,  perhaps,  it  will 
.  be  that  when  time  is  past,  and  the  judgment 
to  which  you  have  referred  will  be  applied  to 
his  name  and  fame,  the  greatest  proof  of  his 
high  qualities  will  be  found  in  the  record  of 
judgments  in  these  courts,  for  there  the  stu- 
dent who  studies  the  great  judgments  that  he 
delivered — judgments  worthy  of  Mansfield  and 
Campbell — will  find  proof  of  how  truly  he 
grasped  the  great  principles  of  our  law ;  and, 


above  all,  how  he  sought  to  apply  those 
principles  to  maintain  what  was  true  and  ever 
to  punish  what  was  wrong.  Thus,  feeling  as 
we  do  towards  the  late  Lord  Chief  Justice,  it 
is  not  unnatural  that  we  should  desire  to  gather 
round  to-morrow's  grave;  and  men  will  be 
there,  not  only  to  pay  respect  to  a  great 
and  distinguished  judge,  not  only  to  make  ac- 
knowledgment of  high  qualities  and  of  true 
character,  but  also  to  mourn  a  man  whose  loss 
we  will  now  deplore.  It  is  true  that,  in  order 
to  obtain  the  fulfillment  of  this  wish,  the  ad- 
ministration of  justice  within  these  walls  will 
be  staj  ed  for  one  day ;  but  is  there  any  one 
who  will  deny  the  fitness  that  for  one  day  the 
struggle  and  strife  of  courts  should  be  hushed, 
and  the  doors  of  this  great  hall  should  be 
closed,  thereby  to  make  mark  and  distinction 
between  that  past,  during  which  the  late  Lord 
Chief  Justice  presided  within  these  walls,  and 
that  future  during  which  we  can  only  regard 
his  loss  and  endeavour  to  imitate  afar  off  that 
great  example  that  he  set  us. — London  Lara 
Journal, 


U.  S.  Supreme  Conrt  Proceeding. 

No.  685.  Addison  C.  Fletcher,  appellant,  v. 
Marshall  B.  Blake.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  New  York.  Decree  affirmed  with 
costs.     Opinion  by  Mr.  Justice  Harlan. 

No.  79.  William  Heryford  et  al.,  plaintiffs 
in  error,  v.  Henry  H.  Davis,  sheriff,  etc.,  in 
error  to  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Missouri.  Judg- 
ment reversed  with  costs  and  cause  renaanded 
with  instructions  to  enter  judgment  on  the 
special  finding  the  facts  in  favor  of  the  defend- 
ants below.  Opinion  by  Mr.  Justice  Strong; 
Mr.  Justice  Bradley  dissenting. 

No.  74.  J.  N.  Rogers,  assignee,  etc.,  appel- 
lant, V.  Andrew  Palmer,  sr.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota.  Decree  reversed  with 
costs  and  remanded.  Opinion  by  Mr.  Justice 
Miller ;  Mr.  Justice  Field  dissenting. 

No.  83.  Joseph  H.  Finch  &  Co.,  appellants, 
V.  The  United  States.  Appeal  from  the  Court 
of  Claims.  Judgment  affirmed.  Opinion  by 
Mr.  Justice  Swayne. 

No.  49.  David  R.  Roogher  et  al.,  plaiatiffs 
in  error,  v.  The  New  York  Life  Insurance 
Company.  In  error  to  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Missouri.  Judgment  affirmed  with  costs  and 
interest.  Opinion  by  Mr.  Chief  Justice 
Waite. 

No.  65.  The  steamship  Benefactor,  etc.,  ap- 
pellant, V.  William  H.  Mount  et  al.  Appeal 
from  the  Circuit  Court  of  the  United  States 
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for  the  Eistern  District  of  New  York.  Decree 
affirmed  with  costs.  Opinion  by  Mr.  Chief 
Justice  Waite. 

No.  81.  Charles  K.  Vincent,  appellant,  v. 
Charles  A.  Judd.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin.  Decree  affirmed  with 
costs.    Opinion  by  Mr.  Chief  Justice  Waite. 

No.  19.  A.  J.  Hentig,  appellant,  v.  W.  H. 
Page,  receiver,  etc.  Appeal  from^the  Circuit 
Court  of  the  United  States  for  the  District  of 
Kansas.  Appeal  dismissed  for  want  of  juris- 
diction.    Opinion  by  Mr.  Chief  Justice  Waite. 

No.  737.  The  St.  Louis  Smelting  and  Re- 
fining Company,  plaintiff  in  error,  -r.  Thomas 
Kemp  and  William  Nuttall.  Submission  of 
this  case  under  twentieth  rule  vacated. 

No.  735.  George  W.  Hill,  plaintiff  in  error, 
V.  George  F.  Harding  et  al.  Motions  to  dis- 
miss and  to  substitute  assignee  denied. 

No.  788.  John  H.  Starin,  appellant,  v.  The 
schooner  Jesse  Williamson,  jr.,  etc.  Motion 
to  dismiss  postponed  to  hearing  on  merits. 

No.  115.  John  C.  Henderson,  plaintiff  in 
error,  v.  David  H.  Syme.  Dismissed  with 
coats  pursuant  to  sixteenth  rule. 


iit[A  S^hit%  JJuprcm^  dfottrt. 


<•»  • 


Wealth  of  NAtlons. 

We  stand  near  the  head  of  the  list — third 
on  the  list  of  all  the  western  nations.  The 
United  Kingdom  of  Great  Britain  and  Ireland 
heads  the  list  with  a  capital  valuation  of  $44,- 
400,000,000 ;  then  come  France  with  $36,700,- 
000,000,  the  United  States  with  $32,000,000,- 
000,  Germany  with  $23,000,000,000,  Russia 
with  $15,000,000,000,  and  the  Low  Countries 
with  $11,150,000,000  of  capital,  collectively. 
These  are  the  valuations  made  by  those  coun- 
ties of  their  entire  resources.  What  is  the 
average  annual  income  per  inhabitant  in 
various  countries?  We  come  to  the  front  in 
this  comparison.  The  average  annual  income 
in  the  United  Kingdom  is  $165  ;  in  the  United 
States,  $165  also ;  in  the  Low  Countries,  $)  30  ; 
in  France,  $125  ;  in  the  British  Colonies,  $90 ; 
in  Germany  and  also  in  Scandinavia,  $85.  In 
this  reckoning  Russia,  with  her  ninety  millions 
of  people,  is  out  of  sight  as  yet ;  she  will  not 
be  very  long. 


Young  Frenchmef,  in  'the  opinion  of  M. 
Emile  de  Girardin,  should  study  English  and 
Spanish,  because  they  are  the  languages  of 
the  future,  and  should  give  no  time  to  either 
Latin  or  Greek. 


The  average  age  of  the  English  judges  of 
superior  jurisdiction  is  almost  63  years.  Ten 
of  the  judges  are  under  60 ;  sixteen  are  over. 
The  youngest  is  45  and  the  eldest  82. 


No.  47.— OCTOBEB  TSRM.  18S0. 

The  Pennsylvania  Company,  Plaintiff  in 

Error, 

vs. 

Joseph  E.  Roy. 

In  error  to  tJie  Circuit  Court  oj  the  United 
States  for  the  Northern  District  of  Illinois, 

A  carrier  of  passengers,  for  hire,  \s  bound  to  ob- 

•  serve  the  utmost  caution  characteristic  of  very 
careful,  prudent  men. 

He  is  responsible  for  injuries  received  by  passen- 
gers, In  the  course  of  their  transportation,  which 
mi^ht  have  been  avoided  or  guarded  aj^ainst  by 
the  exercise,  upon  his  part,  or  extraordinary  vig- 
ilance, aided  by  the  highest  skill. 

Such  caution  and  diligence  extends  to  all  the  appli- 
ances and  means  used  by  the  carrier  In  the  trans- 
portation of  the  passenger. 

He  must  provide  cars  or  vehicles  adequate,  that  Is, 
sufficiently  secure  as  to  strengtii  and  other  requi- 
sites, for  tiie  safe  conveyance  of  passengers;  and 
for  tlie  slii^htest  nea;llgence  or  fault,  in  that  regard, 
from  whicli  injury  results  to  the  passenger,  the 
carrier  is  liable  in  damages. 

A  passenj^er  purchased  from  a  railroad  company  a 
ticket  over  Its  line,  and,  at  the  same  time,  from 
the  Pullman  Palace  Car  Company,  a  ticket  en- 
titlin^r  iiim  to  a  bertii  In  one  of  Its  sleeping  care, 
constUuting  a  part  of  the  train  of  the  railroad  com* 
pany.  In  tiic  course  of  transportation  he  was 
Injured  by  tlie  falling  of  a  berth  In  the  sleeping 
car  in  whicii  iie  was,  at  the  time,  riding.  HM^ 
That  for  the  purposes  of  the  contract  with  the 
railroad  company  for  transportation,  and  In  view 
of  Its  ob)lij:utiou  to  use  only  the  cars  that  were 
adequate  for  safe  conveyance,  the  sleeping  car 
company,  its  conductor  and  porter,  were.  In  law, 
tiie  servants  and  employees  of  the  railroad  com- 
pany. Their  neglii^ence,  or  the  ne^^ll^ence  of 
either  of  them,  as  to  any  matters  Involving;  the 
safety  or  security  of  passengers,  was  the  ne^li- 
<(ence  of  tlie  railroad  company. 

In  such  case,  ttie  passenger  injured  being  entitled 
only  to  compensatory  damages,  evidence  as  to 
his  poverty,  or  as  to  the  number  and  agen  of 
his  children,  is  irrelevant. 

An  exception  to  the  admission  of  Irrelevant  testi- 
mony is  cancelled  when  the  court,  before  the 
llnal  submission  of  the  case  to  the  jury,  distinctly 
Instrncts  them  to  disregard  such  evidence.  The 
presumption  should  be,  so  far  as  tills  court  Is  con- 
cerned, tiiat  the  jiny  bathed  their  verdict  upon 
legal  evidence  only. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court. 

This  is  a  writ  of  error  from  judgment  for 
the  sum  of  $10,000,  the  amount  assessed  as 
damages  sustained  by  the  defendant  in  error, 
in  consequence  of  personal  injuries  received 
while  riding,  as  a  passenger,  in  a  sleeping  car 
which  belonged  to  the  Pullman  Palace  Car 
Company,  but  constituting,  at  the  time  the 
injuries  were  received,  a  part  of  a  train  of  cars 
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managed  and  controlled  by  the  Pennsylvania 
Company,  as  lessee  and  operator  of  the  Pitts- 
burgh, Fort  Wayne  and  Chicago  Railway.  The 
action  was  commenced  in  the  Supreme  Court 
of  Cook  County,  Illinois,  against  the  Penn- 
sylvania  Company,  the  Pittsburg,  Fort  Wayne 
and  Chicago  Railroad  Company,  and  the  Pull- 
man Palace  Car  Company.  It  was  subse- 
quently dismissed  by  the  plaintiff  against  all 
the  defendants,  except  the  Pennsylvania  Com- 
pany, and  then  removed  for  trial  into  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  where  the  judg- 
ment complained  of  wad  rendered. 

The  facts  set  forth  in  the  bill  of  exceptions, 
BO  far  as  it  is  material  to  detail  them,  are 
these : 

On  the  5th  of  June,  1876,  Roy,  the  defend- 
ant in  error,  purchased  at  the  office  of  the 
lessee  company,  in  the  city  of  Chicago,  a  first- 
class  railroad  ticket,  from  that  city  to  Phila- 
delphia, over  the  line  of  that  company,  paying 
therefor  the  sum  of  $14.40.  At  the  same  time 
and  place,  and  of  the  same  person,  he  pur- 
chased a  sleeping  car  ticket,  issued  by  the 
Pullman  Palace  Car  Company,  for  the  route 
between  the  same  cities,  and  for  that  ticket 
lie  paid  the  additional  sum  of  $5.  He  took 
the  train  the  same  day,  going  immediately  into 
the  section  sleeping  car  corresponding  to  his 
ticket. 

The  next  morning  at  Alliance,  Ohio,  upon 
the  invitation  of  a  friend,  traveling  upon  the 
same  train,  he  entered  the  sleeping  car  in 
which  that  friend  was  riding,  and  there  en- 
gaged with  him  in  conversation.  While  so 
engf^ed  the  upper  berth  of  the  section,  in 
which  they  were  sitting,  fell.  Thereupon  the 
porter  of  the  sleeping  car  came  at  once  and 
put  up  the  berth,  saying  it  would  not  fall 
again.  Shortly  thereafter  the  berth  fell  a  sec- 
ond time,  striking  the  plaintiff  upon  the  head, 
injuring  his  brain,  incapacitating  him  from  the 
performance  of  his  usual  avocations,  and  ne- 
cessitating medical  treatment. 

After  the  second  falling  of  the  berth  the 
brace  or  arm  supporting  it  was  found  to  be 
broken. 

The  evidence  introduced  by  the  plaintiff 
tended  also  to  show  that  hke  Pennsylvania 
company  provided  cars  in  which  passengers, 
having  railroads  tickets,  could  ride  without 
purchasing  a  sleeping  car  ticket ;  that  Roy 
bad  much  experience  in  traveling,  and  would 
have  gone  into'  one  of  those  cars  had  he  not 
purchased  a  sleeping  car  ticket ;  that  at  the 
time  he  purchased  the  sleeping  car  ticket  he 
did  not  know  what  company  ran  the  sleepers, 
but  upon  taking  the  train  he  ascertained  it  was 
a  Pullman  car ;  that  the  Pullman  Palace  Car 


Company  was  engaged  in  furnishing  cars  to 
be  run  in  the  trains  of  railroad  companies ; 
that,  besides  the  general  conductor  of  the 
train,  there  was  a  conductor,  in  uniform,  and 
a  porter,  whose  duty  it  was  to  make  up  the 
berths  and  attend  to  the  wants  of  passengers 
occupying  the  sleeping  car. 

Upon  the  trial  the  plaintiff  introduced  a  time 
and  distance  card  of  the  defendant  corpora- 
tion, issued,  published,  and  circulated  by  that 
company  during  the  year  1876,  prior  to  the 
date  of  his  injuries.  That  card,  referring  to 
the  *  Fort  Wayne  and  Pennsylvania  R.  R. 
line,'  stated  that  three  express  trains  left  Chi- 
cago daily,  one  *  with  popular  vestibule  sleep- 
ing  car,*  one  *  with  drawing-room  and  hotel 
car,'  and  on^  *  with  drawing-room  sleeping  car.* 
It  gave  notice  that  *  passage,  excursion,  and 
sleeping  car  tickets'  could  be  purchased  at  the 
defendant  company's  office  in  Chicago.  Re- 
ferring to  the  *  Fort  Wayne  and  Pennsylvania 
line,'  the  same  card  announced  that  *  no  road 
offers  equal  facilities  in  the  number  of  through 
trains,  equipped  with  Pullman  palace  sleeping 
cars,*  It  states,  among  the  advantages  of  the 
•Pittsburg,  Fort  Wayne  and  Pennsylvania 
through  line,'  that  the  latter  was  the  '  only  line 
running  three  through  trains,  with  Pullman 
palace  cars,*  and  *  the  only  line  running  sleep- 
ing  cars  from  Chicago  and  intermediate  sta- 
tions to  Philadelphia  without  change.'  The 
same  card  gave  the  rates  charged  for  berths 
and  sections  in  Pullman  sleeping  cars  from 
Chicago  to  points  east  of  that  city. 

The  defendant,  to  maintain  the  issues  on  its 
part,  offered  to  prove — 

1.  That  the  sleeping  car  in  which  theaccir 
dent  occurred,  and  all  the  sleeping  cars  then 
and  theretofore  on  the  defendant's  line,  since 
the  27th  of  January,  1870,  were  owned  by  the 
Pullman  Palace  Car  Company,  a  corporation 
t>f  the  State  of  Illinois,  and  not  by  the  defen- 
dant ;  that  said  sleeping  cars  were  run  in  the 
same  trains  with  the  defendant's  cars ;  that 
holders  of  railroad  tickets  were  entitled  to  ride 
in  said  sleeping  cars,  provided  they  also  held 
sleeping  car  tickets ; 

'  2.  That  the  Pullman  Palace  Car  Company, 
and  it  only  issued  tickets  for  sale  entitling 
passengers  to  ride  in  said  sleeping  cars ;  that 
such  tickets  were  plainly  distinguishable  fW)in 
railroad  tickets,  and  were  sold  at  the  offices 
established  by  said  company,  and  indicated 
as  places  for  the  sale  of  such  tickets ;  that  the 
plaintiff  purchased  the  sleeping  car  ticket  of 
the  same  person  of  whom  he  bought  the  rail- 
road ticket ;  that  the  office  where  purchased 
indicated  by  plain  lettering  upon  its  door  that 
it  was  a  place  for  the  sale  of  Pullman  Palace 
Car  Co.  tickets,  as  well  as  railroad  tickets ; 
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8.  That  the  Pullman  Palace  Car  Company 
employed  persons  to  take  charge  of  its  cars, 
and  whilst  in  use  the}*^  were  in  the  immediate 
charge  of  a  conductor  and  a  porter  employed 
by  that  company ;  that  such  conductor  and 
porter  were  the  only  persons  who  had  author- 
ity to  manage  and  control  the  interior  of  said 
cars,  and  the  berths  and  seats  and  the  appur- 
tenances thereto. 

To  this  proof  the  plaintiff  objected,  and  the 
objection  was  sustained,  to  which  ruling  the 
company  excepted. 

The  courc  thereupon  charged  the  jury  that 
the  proof  tended  *  to  show  that  the  injury  was 
received  by  reason  of  the  negligence  of  the 
defendant's  agents  or  servants,  or  by  some 
negligence  in  the  construction  of  the  car  in 
which  the  plaintiff  was  riding.'  To  that  charge 
the  company  at  the  time  excepted,  upon  the 
ground  that  it  was  unsupported  by  the  testi- 
mony, and  because  it  assumed  as  a  fact  that 
the  persons  in  charge  of  the  sleeping  car  were 
the  company's  agents  or  servants. 

The  court  further  charged  the  jury  that "  the 
defendant  has  offered  in  your  presence  to 
prove  that  the  car  in  which  the  plaintiff  was 
injured  was  not  the  car  or  the  actual  property' 
of  the  defendant,  bat  was  the  property  of  an- 
other corporation.  But  T  instruct,  as  a  part 
of  the  law  of  this  case,  that  if  this  car  com- 
posed a  part  of  the  train  in  which  the  plaintiff 
and  other  passengers  were  to  be  transported 
upon  their  journey,  and  the  plaintiff  was  in- 
jured while  in  that  car,  without  any  fault  of  his 
own,  and  by  reason  either  of  the  defective  con- 
struction of  the  car  or  by  some  negligence  on 
the  part  of  those  having  charge  of  the  car,  then 
the  defendant  is  liable." 

To  that  charge  also  the  defendant  excepted. 

We  are  of  opinion  that  there  was  no  sub- 
stantial error,  either  in  excluding  the  evidence 
offered  by  the  defendant,  or  in  the  charge  to 
the  jury.  The  court  only  applied  to  a  new 
state  of  facts,  principles  very  generally  recog- 
nized as  fundamental  in  the  law  of  passenger 
carriers.  Those  thus  engaged  are  under  an 
obligation,  arising  out  of  the  nature  of  their 
employment,  and,  on  grounds  of  public  policy, 
vigorously  enforced,  to  provide  for  the  safety 
of  passengers  whom  they  have  assumed,  for 
hire,  to  carry  from  one  place  to  another.  In 
Philadelphia  &  Readinj?  Railroad  Company  v. 
Derby,  14  How.,  486,  it  was  said  that  when 
carriers  undertake  to  convey  persons  by  the 
powerful  and  dangerous  agency  of  steam,  pub- 
lic policy  and  safety  require  that  they  be  held 
to  the  greatest  possible  care  and  diligence — 
that  the  personal  safety  of  passengers  should 
not  be  left  to  the  sport  of  chance,  or  the  neg- 
ligence of  careless  agents.    This  doctrine  was^  i 


expressly  affirmed  in  Steamboat  New  World 
V.  King.  16  How.,  474.  In  Stokes  v.  Saltoti- 
stall,  18  Peters,  191,  affirming  the  decision  of 
Chief  Justice  Taney  on  the  circuit,  we  said, 
that  although  the  carrier  does  not  warrant  the 
safety  of  the  passengers,  at  all  events,  yet  hib 
undertaking  and  liability,  as  to  them,  go  to 
the  extent,  that  be,  or  his  i^ents,  where  be 
acts  by  agents,  shall  possess  competent  skill, 
and,  as  far  as  human  care  and  foresight  can 
go,  he  will  transport  them  safely.  The  prin- 
ciples there  announced  were  approved  in  Rail- 
road Company  v.  Pollard.  22  Wall.,  850,  where, 
speaking  by  the  present  Chief  Justice,  we  said, 
that  we  saw  no  necessity  for  reconsidering 
Stokes  V.  Saltonstall. 

These  and  many  other  adjudged  cases,  cited 
with  approval,  in  elementary  treatises  of  ac- 
knowledged authority,  show  that  the  carrier  is 
required,  as  to  passengers,  to  observe  the  ut- 
most caution  characteristic  of  very  careful, 
prudent  men.  He  is  responsible  for  injuries, 
received,  by  passengers,  in  the  course  of  their 
transportation  which  might  have  been  avoided 
or  guarded  against  by  the  exercise  upon  his 
part  of  extraordinary  vigilance,  aided  by  the 
highest  skill.  And  this  caution  and  vigilance 
must,  necessarily  be  extended  to  all  the  agen- 
cies or  means  employed  by  the  carrier  in  the 
transportation  of  the  passenger.  Among  the 
duties  resting  upon  him  is  the  important  one 
of  providing  cars  or  vehicles  adequate,  that 
is,  sufficiently  secure  as  to  strength  and  other 
requisites,  for  the  safe  conveyance  of  passen- 
gers. That  duty  the  law  enforces  with  great 
strictness.  For  the  slightest  negligence  or 
fault  in  this  regard,  from  which  injury  results 
to  the  passenger,  the  carrier  is  liable  in  dam- 
ages. These  doctrines  to  which  the  courts, 
with  few  exceptions,  have  given  a  firm  and 
steady  support,  and  which  it  is  neither  wise 
nor  just  to  disturb  or  question,  would,  how- 
ever, lose  much,  if  not  all,  of  their  practical 
value,  if  carriers  are  permitted  to  escape  re- 
sponsibility upon  the  ground  that  the  cars  or 
vehicles  used  by  them,  and  from  whose  in- 
sufficiency injury  has  resulted  to  the  passen- 
ger, belong  to  others. 

The  undertaking  of  the  railroad  company 
was  to  carry  the  defendant  in  error  over  its 
line  in  consideration  of  a  certain  snm,  if  he 
elected  to  ride  in  what  is  known  as  a  first- 
class  passenger  car ;  with  the  privilege,  never- 
theless, expressly  given  in  its  published  no- 
tices, of  riding  in  a  sleeping  car,  constituting  a 
part  of  the  carrier's  train,  for  an  additional 
sum  paid  to  the  company  owning  such  car. 

As  between  the  parties  now  before  us,  it  is 
not  material  that  the  sleeping  car  in  question 
was  owned  by  the  Pullman  Palace  Car  Corn- 
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pany,  or  that  such  company  provided  at  its 
own  expense  a  conductor  and  porter  for  such 
oar,  to  whom  w^  committed  the  immediate 
control  of  its  interior  arrangements.  The  duty 
of  the  railroad  company  was  to  convey  the 
passenger  over  its  line.  In  performing  that 
duty,  it  could  not,  consistently  with  the  law 
and  the  obligations  arising  out  of  the  nature 
of  its  business,  use  cars  or  vehicles  whose  in- 
adequacy or  insufficiency  for  safe  conveyance, 
was  discoverable  upon  the  most  careful  and 
thorough  examination.  If  it  chose  to  make  no 
such  examination,  or  to  cause  it  to  be  made, 
if  it  elected  to  reserve  or  exercise  no  such  con- 
trol or  right  of  inspection,  from  time  to  time, 
of  the  sleeping  cars  which  it  used  in  convey- 
ing passengers,  as  it  should  exercise  over  its 
own  cars,  it  was  chargeable  with  negligence  or 
failure  of  duty.  The  law  will  conclusively 
presume  that  the  conductor  and  porter,  as- 
signed  by  the  Pullman  Palace  Car  Company 
to  the  control  of  the  interior  arrangements  of 
the  sleeping  car  in  which  Roy  was  riding  when 
ii^ured,  exercised  such  control  with  the  assent 
of  the  railroad  company.  For  the  purposes  of 
the  contract  under  which  the  railroad  company 
undertook  to  carry  Roy  over  its  line,  and,  in 
view  of  its  obligation  to  use  only  cars  that 
were  adequate  for  safe  conveyance,  the  sleep- 
ing car  company,  its  conductor  and  porter  were, 
in  law,  the  servants  and  employees  of  the  rail- 
road company.  Their  negligence,  or  the  neg- 
ligence of  either  of  them,  as  to  any  matters  in- 
volving the  safety  or  security  of  passengers, 
while  being  conveyed,  was  the  negligence  of 
the  railroad  company.  The  law  will  not  per- 
mit a  railroad  company,  engaged  in  the  busi- 
ness of  carrying  persons,  for  hire,  through  any 
device  or  arrangement  with  a  sleeping  car 
company,  whose  cars  are  used  by,  and  consti- 
tute a  part  of  the  train  of,  the  railroad  com- 
pany, to  throw  off  the  duty  of  providing  proper 
means  for  the  safe  conveyance  of  those  whom 
it  has  agreed  to  convey.  2  Kent's  Cora.,  600 
12th  edit. ;  2  Parsons  on  Contr.,  218-19,  6th 
edit. ;  Story  on  Bailments,  §§  601,  601a,  602 ; 
Cooley  on  Torts,  642 ;  Wharton's  Negligence, 
2d  edit.,  §  627,  et  seq. ;  Chitty  on  Carriers,  s. 
p.  256,  et  seq.,  and  cases  cited  by  the  authors. 

It  is  also  an  immaterial  circumstance  that 
Roy,  when  injured,  was  not  sitting  in  the  par- 
ticular sleeping  car  to  which  he  had  been 
originally  assigned.  His  right,  for  a  time,  to 
occupy  a  seat  in  the  car  in  which  his  friend 
was  riding,  was  not,  and,  iinder  the  facts  dis- 
closed, could  not  be  questioned. 

Whether  the  Pullman  Palace  Car  Company 
is  not,  also,  and  equally,  liable  to  the  defend- 
ant in  error,  or  whether  it  may  not  be  liable 
over  to  the  railroad  company  for  any  damages 


which  the  latter  may  be  required  to  pay  on 
account  of  the  injury  complained  of,  are  ques^ 
tions  which  need  not  be  here  considered.  Thtt 
corporation  was  dismissed  from  the  case,  and 
it  is  not  necessary  or  proper  that  we  shonld 
now  determine  any  question  between  it  and 
others. 

2.  Upon  the  trial  below,  the  plaintiff  was 
allowed,  against  the  objection  of  defendant, 
to  make  proof  as  to  his  financial  condition, 
and  to  show  that,  after  being  injured,  his 
sources  of  income  were  very  limited. 

This  evidence  was,  obviously,  irrelevant 
The  plaintiff,  in  view  of  the  pleadings  and 
evidence,  was  entitled  to  compensation,  and 
nothing  more,  for  such  damages  as  he  had  sos- 
tained  in  consequence  of  injuries  received. 
But  the  damages  were  not,  in  law,  dependent, 
in  the  slightest  degree,  upon  his  condition  as 
to  wealth  or  j)overty.  It  is  manifest,  however, 
from  the  record,  that  the  learned  judge  who 
presided  at  the  trial,  subsequently  recognized 
the  error  committed  in  the  admission  of  that 
testimony.  After  charging  the  jury  that  the 
measure  of  the  plaintiff's  damages  was  the 
pecuniary  loss  sustained  by  him  in  conse- 
quence of  the  injuries  received,  and  after 
stating  the  rules  by  which  such  loss  should  be 
ascertained,  the  court  proceeded :  *'  But  the 
jury  should  not  take  into  consideration  any 
evidence  touching  the  plaintiff's  pecuniary 
condition  at  the  time  he  received  the  injury, 
because  it  is  wholly  immaterial  how  much  a 
man  may  have  accumulated  up  to  the  time  he 
is  injured  ;  the  real  question  being  how  much 
his  ability  to  earn  money  in  the  future  has 
been  impaired." 

Nothwithstanding  this  emphatic  direction 
that  the  jury  should  exclude  from  considera- 
tion any  evidence  in  relation  to  the  pecuniary 
condition  of  the  plaintiff,  the  contention  of 
the  defendant  is,  that  the  original  error  was 
not  thereby  cured,  and  that  we  should  assume 
that  the  jury,  disregarding  the  court's  per- 
emptory instructions,  made  the  poverty  of  the 
plaintiff  an  element  in  the  assessment  of 
damages.  And  this,  although  the  record  dis- 
closes nothing  justifying  the  conclusion  that 
the  jury  disobieyed  the  direction  of  the  court 
To  this  position  we  cannot  assent,  although 
we  referred  to  some  adjudged  cases  which 
seem  to  announce  the  broad  proposition  that 
an  error  in  the  admission  of  evidence  cannot 
afterwards  be  corrected  by  instructions  to  the 
jury,  so  as  to  cancel  the  exception  taken  to 
its  admission.  But  such  a  rule  would  be  ex- 
ceedingly inconvenient  in  practice,  and  would 
often  seriously  obstruct  the  course  of  business 
in  the  courts.  It  cannot  be  sustained  upon 
principle,  or  by  sound  reason,  and  is  against 
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the  great  weight  of  aathority.  The  charge 
fh>m  the  court  that  the  jury  should  not  con- 
sider evidence,  which  had  been  improperly 
admitted,  was  equivalent  to  striking  it  out  of 
the  case.  The  exception  to  its  admission  fell 
when  the  error  was  subsequently  corrected  by 
instmctions  too  clear  and  positive  to  be  mis- 
understood by  the  jury.  The  presumption 
shonld  not  be  indulged  that  the  jury  were  too 
ignorant  to  comprehend,  or  were  too  unmindful 
of  their  duty  to  respect,  instructions  as  to 
matters  peculiarly  within  the  province  of  the 
court  to  determine.  It  should  rather  be,  so 
far  as  this  court  is  concerned,  that  the  jury 
were  influenced  in  their  verdict  only  by 
legal  evidence.  Any  other  rule  would  make 
it  necessary  in  every  trial,  where  an  error  in 
the  admission  of  proof  is  committed,  of  which 
error  the  court  becomes  aware  before  the  final 
submission  of  the  case  to  the  jury,  to  suspend 
the  trial,  discharge  the  jury,  and  commence 
anew.  A  rule  of  practice  leading  to  such  re- 
sults cannot  meet  with  approval. 

3.  There  was,  however,  an  error  committed 
upon  the  trial  to  which  exception  was  duly 
taken,  but  which  does  not  seem  to  have  been 
remedied  by  any  portion  of  the  charge  appear- 
ing in  the  bill  of  exceptions.  The  plaintiff 
was  permitted,  against  the  objection  of  the 
defendant,  to  give  the  number  and  ages  of 
his  children — a  son  ten  years  of  age,  and  three 
daughters  of  the  ages,  respectively,  of  four- 
teen, seventeen,  and  twenty-one.  This  e\n- 
dence  does  not  appear  to  have  been  withdrawn 
firom  the  consideration  of  the  jury.  It 
certainly  had  no  legitimate  bearing  upon 
any  issue  in  the  case ;  the  manifest  object 
of  its  introduction  was  to  inform  the  jury 
that  the  plaintiff  had  infant  children  depend- 
ent upon  him  for  support,  and,  consequently, 
that  his  injuries  involved  the  comfort  of  his 
family.  This  proof,  in  connection  with  the 
impairment  of  his  ability  to  earn  money,  was 
well  calculated  to  arouse  the  sympathies  of 
the  ji\ry,  and  to  enhance  the  damages  beyond 
the  amount  which  the  law  permitted ;  that  is, 
beyond  what  was,  under  all  the  circumstances, 
fair  and  just  compensation  to  the  person  suing 
for  the  injuries  received  by  him.  How  far  the 
assessment  of  damages  was  controlled  by  this 
evidence  as  to  the  plaintiff's  family  it  is  im- 
possible to  determine,  with  absolute  certainty ; 
but  the  reasonable  presumption  is,  that  it  had 
some  influence  upon  the  verdict. 

The  court,  in  a  manner  well  calculated  to 
attract  the  attention  of  the  jury,  withdrew 
from  their  consideration  the  evidence  touching 
the  financial  condition  of  the  plaintiff,  but  as 
nothing  was  said  by  it  concerning  the  evidence 
as  to  the  ages  of  bis  children,  they  had  the 


right  to  infer  that  the  proof  as  to  those  mat- 
ters was  not  withdrawn,  and  should  not  be 
ignored  in  the  assessment  of  damages. 

For  this  error  alone  the  judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial.  It 
is  so  ordered. 


NOTES  OF  RECENT  DECISIONS. 

Criminal  law :  Seduction  under  a  promise  of 
marriage  ;  indictment ;  chastity, — An  indict- 
ment for  seduction,  under  promise  of  marriage 
must  show  that  the  woman  was  of  chaste  char- 
acter down  to  the  time  immediately  previous 
to  the  alleged  seduction.  It  is  not  sufficient 
to  allege  that  her  character  was  chaste  previ- 
ous to  the  promise  to  marry,  or  down  to  the 
day  on  which  it  is  alleged  the  seduction  was 
committed.  [The  State  v.  Gates.  Sup.  Ct. 
of  Minn.    July,  1880.1 

1.  Negligence  :  Trial ;  court  and  jury. — ^The 
question  of  negligence-depends  upon  and  must 
be  determined  by  the  circumstances  in  each 
case,  and  the  court  may,  when  the  facts  are 
undisputed,  determine  the  same  as  a  matter  of 
law  ;  but  when  the  facts  either  are  disputed  or 
admit  of  different  constructions  or  inferences, 
the  question  is  properly  one  for  the  jury. 

2.  Trial :  Charge  ;  issue ;  evidence, — ^An  in- 
struction which  assumes  as  true  a  fact  put  in 
issue  by  the  pleadings,  is  erroneous ;  but  such 
an  instruction  will  not  warrant  a  reversal  when 
the  evidence  is  clear  and  conclusive  as  to  such 
fact,  and  there  is  no  contradictory  evidence. 

3.  Negligence  :  Contributory  negligence  ;  re* 
pairing  building;  falling  bricks  ;  sidewalk 
partly  inclosed. — The  plaintiff,  a  girl  aged 
eleven  years,  while  on  the  sidewalk  was  struck 
by  a  failing  brick  from  a  building  undergoing 
repair.  There  was  a  barrier  across  the  side- 
walk consisting  of  a  plank,  but  it  offered  no 
obstacle  to  the  passage  of  children.  Held, 
that  a  child  of  the  age  of  plaintiff,  on  seeing 
that  the  space  between  the  plank  and  the  pave- 
ment was  nearly  five  feet,  was  not  guilty  of 
contributory  negligence  in  going  upon  the  side- 
walk, as  matter  of  law ;  the  issue  is  for  the  de- 
termination of  the  jury.  [Mauerman  v.  Sen- 
marts.    Sup.  Ct.  of  Miss.     1880.] 

1.  Criminal  law:  Common  design;  joint 
liability. — Where  the  original  purpose  and 
common  design  is  to  commit  a  felony,  any  act 
done  by  one  of  the  party  whilst  engaged  in  the 
unlawful  undertaking,  is  imputable  and  at- 
taches in  its  criminality  to  the  other;  each  is 
liable  jointly  for  whatever  is  done  within  the 
general  purview  of  the  common  design,  during 
the  execution  of  the  original  unlawful  enter- 
prise. 

2.  Ibid.:  Ibid.:  particular    r^alice. — ^While 
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parties  are  responsible  for  collateral  acts  grow- 
ing out  of  the  general  design,  they  are  not^for 
independent  acts  growing  out  of  the  particular 
malice  of  individuals. 

3.  Ihid :  Ibid.;  homicide  while  escaping. — 
Where  parties  combine  to  commit  an  offence 
and  a  homicide  is  committed  by  some  of  them 
in  an  attempt  to  escape,  one  wLo  did  not  con- 
sent, and  was  not*  privy,  in  fact,  to  the  homi- 
cide, cannot  be  held  responsible  by  reason  of 
the  original  combination.  [Mercersmith  v. 
The  State.    Ct.  of  Appls.  of  Texas.     1880.] 


ImportRue«  of  a  Word. 

In  the  suit  of  John  Elliot  and  others  against 
the  steamer  Leipsic  to  enforce  an  agreement 
at  sea.  Judge  Choate.  in  the  United  States 
District  Court  of  the  Southern  New  York 
District,  on  November  26th,  handed  down 
an  opinion. 

The  suit  was  brought  by  the  owners  of  the 
British  steamer  Gresham  to  enforce  an  agree- 
ment against  the  German  steamer  Leipsic, 
entered  into  by  masters  of  the  two  steamers 
at  sea  on  the  15th  day  of  September,  1879. 
The  agreement  was  made  between  Capt.  F. 
Pfietfer,  of  the  steamer  Leipsic,  and  Capt.  Gibb, 
of  the  steamer  Gresliam.  "  To  tow  the  Leipsic 
to  Sandy  Hook  for  the  sum  of  £3,000,  but  to 
leave  it  to  the  court  to  prove  the  said  agree- 
ment." The  Leipsic  was  a  steamer  of  2,000 
tons  burthen,  running  between  Baltimore  and 
Bremerhaven.  She  left  Baltimore  September 
4,  1879,  and,  on  September  6,  she  broke  her 
"first  transmission  shaft."  She  was  then 
about  350  miles  from  New  York,  which  was 
the  nearest  port.  Her  propeller  was  then 
disconnected,  and  she  proceeded,  under  sail, 
toward  New  York,  and  by  the  12th  of  Septem- 
ber had  reached  a  point  about  125  miles  from 
Sandy  Hook.  From  that  time  till  noon  of  the 
13th,  when  the  Gresham  took  her  in  tow,  there 
was  almost  no  wind,  and  she  made  no  head- 
way, but  drifted  about  twenty  miles  in  a  north- 
easterly  direction.  She  was,  excepting  the 
accident,  strong  and  staunch  and  bad  on  board 
a  general  cargo  of  merchandise  and  twelve 
passengers.  The  opinion  reviews  the  agree- 
ment made  between  the  two  captains  setting 
forth  that  the  captain  of  the  Gresham  at  first 
asked  a  much  larger  sum  than  £3.000,  but 
this  amount  was  finally  agreed  upon  and  a 
provision  made  to  leave  it  to  the  court.  Judge 
Choate  says  he  thinks  it  entirely  clear  that  the 
agreement  between  the  vessels  was  made  sub- 
ject to  the  approval  of  the  court.  His  honor 
putting  that  construction  upon  the  word 
**  prove  "  used  in  the  agreement.  His  honor 
further  says :  "  It  is  also  clear  that  the  amount 
suggested  by  the  agreement  is  very  greatly  in 


excess  of  the  amount  which  the  court  would 
award  for  the  same  service.  The  Gresham 
went  out  of  her  way  some  forty  miles  for  the 
Leipsic  and  deviated  from  her  voyage  to  Balti- 
more and  came  to  New  York  to  render  this 
service,  and  her  service  was  highly  meritori- 
ous and  beneficial  to  the  Leipsic.  Under  all 
the  circumstances  of  the  case  I  think  the  Sam 
of  $3,750  a  fair  compensation."  Though  the 
libellants  are  the  owners  of  the  Gresham,  the 
master  and  crew  not  being  named,  the  coort 
says,  "  that  in  all  such  cases  the  master  and 
crew  are  entitled  to  share  in  the  compensa- 
tion. I  think  the  proper  practice  is  to  deter- 
mine the  amounts  to  be  awarded  as  the  entire 
compensation,  and  to  apportion  it  between  the 
vessel,  master  and  crew.  Of  the  sum  awarded, 
three-fifths  will  go  to  the  owners  of  the  steamer, 
and  two-fifth3  to  the  master  and  crew,  the 
master  receiving  one-tenth  of  the  two-fifths, 
and  the  ofi^cers  and  crew  in  proportion  to  their 
respective  wages.  The  claimants  will  be 
charged  with  the  costs." 


I««aiher  Money. 


On  the  authority  of  Seneca,  a  carious  ac- 
count is  given  of  a  period  when  leather,  ap- 
propriately stamped  to  give  it  a  certain  legal 
character,  was  the  only  current  money.  At  a 
comparatively  recent  date,  in  the  annals  of 
Europe,  Fredich  the  Second,  who  died  in  1250, 
at  the  siege  of  Milan,  actually  paid  his  troops 
with  leather  money.  Nearly  the  same  circum- 
stance occurred  in  England,  during  the  great 
wars  of  the  barons.  In  the  course  of  1550. 
King  John,  for  the  ransom  of  his  royal  per- 
son, promised  to  pay  Edward  the  Third  of 
England  three  millions  of  gold  crowns.  In 
order  to  fulfil  this  obligation,  he  was  reduced 
to  the  mortifying  necessity  of  paying  the  ex- 
penses of  the  palace  in  leather  money,  in  the 
centre  of  each  piece  there  being  a  little  bright 
point  of  silver.  In  that  reign  is  found  the 
origin  of  the  burlesque  honor  of  boyhood, 
called,  ''conferring  a  leather  medal."  The 
imposing  ceremonies  accompanying  a  presen- 
tation, gave  full  force,  dignity  and  valae  to  a 
leather  jewel,  which  noblemen  were  probably 
glad  to  receive  at  the  hands  of  majesty. 

Scholars  are  much  interested   in   the  an- 
nouncement that  Pope  Leo  intends  to  publish 
the  catalogues  of  the  immense  Vatican  Li- 
brary, hitherto  but  partially  known. 
■  » 

Thomas  Carl3'le  has  abandoned  writing  an 
autobiography  on  account  of  his  continued  ill 
health.  The  first  volume  of  a  life  of  him. 
written  by  Froude,  with  his  consent  and  as- 
sistance, will  appear  in  1881. 
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EsREY  V.  Glenn. 

The  act  of  May  14, 1880,  places  the  homestead  claim- 
ant of  iinsiirveyed  land  In  the  same  position  witli 
pre-emption  claimants  as  re^rds  tlie  ri^lit  to 
place  his  claim  on  record  witliin  three  months 
after  filing  of  townf^hlp  plat  of  survey  in  the  local 
office,  notwithstanding^  the  fact  that  the  land  has 
been  appropriated  by  a  prior  homestead  entry. 

Department  of  the  Interior, 
General  Land  Office, 
Washington,  D.  C,  Dec.  4,  1880. 
Register  and  Receiver, 

Visalia,   California, 

Gentlemen  :  I  have  considered  the  appeal 
of  Justin  Esrey  from  your  refusal  to  receive 
his  homestead  application  under  the  third  sec- 
tion of  the  act  of  May  14,  1880,  for  the  N.  | 
of  the  N.  E.  J,  S.  W.  j  of  N.  E.  J  and  S.  E.  J 
of  N.  W.  i  of  section  2,  T.  13,  S.  R.  23  East, 
M.  D.  M.,  transmitted  to  this  office  with  your 
letter  of  the  19th  ultimo. 

The  record  of  the  case  shows  that  the  plat 
of  survey  of  this  township  was  filed  in  your 
office  September  3,  1880,  and  that  September 
7,  1880,  one  William  Glenn  made  homestead 
entry  No.  2729,  for  the  above  described  land, 
alleging  under  oath  settlement  since  1877, 
October  15,  1880.  Justin  Esrey  made  his 
homestead  application  for  said  land,  alleging 
under  oath  that  he  has  resided  thereon  since 
prior  to  survey ;  that  he  has  a  dwelling  house 
and  other  extensive  and  valuable  improve- 
ments, and  from  seventy  to  ninety  acres  en- 
closed with  substantial  lumber  fences,  all  of 
which  are  worth  about  $1,500,  and  that  neither 
said  Glenn  nor  any  other  person  owns  or  has 
any  improvements  of  any  character  upon  said 
land. 

You  base  your  decision  upon  the  prior  ap- 
propriation of  the  land  by  Glenn's  entry,  and 
yon  state  that  when  said  entry  was  refused, 
citations  were  issued  at  Esrey's  request  for  a 
hearing  on  December  15th  next ;  nevertheless, 
feeling  aggrieved  by  the  refusal,  he  appeals 
therefrorti. 

The  regulations  of  this  office  respecting  the 
treatment  of  pre-emption  claims,  admit  all 
filings  properly  offered  within  three  months 
after  filing  of  the  township  plat  of  survey  in 
your  office. 

These  regulations  further  require  that  the 
tract  shall  be  subject  to  pre-emption,  home- 
stead or  timber-culture  entry,  or  to  any  selec- 
tion authorized  by  law  without  requiring  proof 
of  the  abaudonment  of  prior  filings  the  dis- 


posal  being  always  understood  to  be  subject 
to  the  right  of  the  pre-emptor  to  prove  up  and 
pay  for  his  claim  within  the  prescribed  period- 
after  the  filing  of  the  township  plat.  This 
does  not  prevent  any  party  who  may  desire  a 
speedy  adjustment  of  his  claim  fromj^ringing 
a  contest  against  adverse  claimants.  Under 
this  rule  this  office  examines  all  entries,  and 
where  adverse  filings  appear  holds  them  sus- 
pended until  the  legal  expiration  of  the  ad- 
verse claims  ;  and  where  two  or  more  entries 
are  found  in  conflict,  disposes  of  them  accord- 
ing to  merit. 

Therefore  the  filing  of  a  pre-emption  de- 
claratory does  not  withdraw  the  tract  from 
market,  nor  is  a  homestead  or  other  entry  a 
bar  to  a  pre-emption  claim  properly  offered. 

By  the  third  section  of  the  act  of  May  14, 
1880,  the  pre-emption  principle  was  inserted 
in  the  homestead  law.  This  section  provides : 
"That  any  settler  who  has  settled,  or  who 
shall  hereafter  settle,  in  any  of  the  public 
lands  *  *  whether  surveyed  or  qnsurveyed 
with  the  intention  of  claiming  the  same  under 
the  homestead  law,  shall  be  allowed  the  same 
time  to  file  his  homestead  application  *  ^ 
as  is  now  allowed  to  settlers  under  the  pre- 
emption laws  to  put  their  claims  on  record.  *  " 

The  homestead  law  of  May  20,  1862,  pro- 
vides,  that  any  qualified  person  "  shall  be  en- 
titled to  enter  one  quarter  section  or  less  quan- 
tity of  unappropriated  public  lands."  The 
ruie  of  this  office  is  that  land  when  once  ap- 
propriated under  this  law,  is  thereafter  re- 
moved from  entry  and  can  only  be  again  sub- 
ject to  entry  by  a  cancellation  of  the  first 
entry. 

Before  the  passage  of  the  act  of  May  14, 
1880,  this  was  the  correct  rule,  for  then  a  home- 
stead right  had  its  inception  at  the  date  of 
the  entry,  but  this  act  changes  this  rule,  for 
his  right  now  relates  back  to  the  date  of  set- 
tlement. 

After  a  careful  consideration  of  this  case. 
I  am  of  the  opinion  that  the  entry  of  Glenn  is 
no  bar  to  putting  on  record  the  claim  of  Es- 
rey- The  statute  plainly  gives  a  homestead 
settler  on  public  lands  prior  to  survey,  the 
right  to  have  his  claim  put  upon  record  with- 
in three  months^after  the  filing  of  the  township 
plat  of  survey  in  your  office,  and  this  right  can 
not  be  defeated  by  a  prior  entry  within  t^e  time 
specified.  Such  a  ruling  seems  to  be  within 
the  reason  of  the  law,  and  is  in  accordance 
with  the  long  established  practice  under  the 
pre-emption  law.  To  rule  that  the  actual  set- 
tler who  presents  his  claim  in  time,  cannot 
have  his  claim  put  upon  record  because  an- 
other party  on  the  day  of  the  filing  of  the  plat 
of  survey  '*  appropriated"  the  land  by  making 
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right  to  enter  into  an  expensive  contest,  which 
in  many  cases  well  defeat  meritorious  claims. 
To  give  the  first  homestead  applicant  a  pre- 
ferred right  to  the  land  would  defeat,  or  at 
least  impair  the  object  sought  to  be  attained 
by  th^thirl  section  of  the  act  referred  to. 
The  fact  that  both  parties  in  this  case  claim  to 
be  actual  settlers  before  survey,  does  not 
change  this  view  of  the  matter. 

Such  a  rule  will  save  much  unnecessary  liti- 
gation and  expense  to  the  settlers,  and  will 
prevent  a  class  of  evil-disposed  persons  from 
entering  tlie  land  for  the  purpose  of  being 
bought  off  by  the  actual  settlers  before  he  can 
put  his  claim  on  record.  If  this  class  of  per- 
sons know  that  their  entries,  though  first  in 
time  are  not  first  in  law,  and  are  no  bar  to 
putting  on  record  the  claim  of  the  actual  set- 
tler, who  has  seven  years  to  perfect  his  entry, 
the  settlers  will  be  free  from  this  species  of 
oppression. 

I  therefore  reverse  your  decision  and  decide 
that  the  entry  of  Mr.  Esrey  should  be  allowed 
subject  of  course  to  existing  adverse  claims, 
(which  exception  should  be  noted  on  the  home- 
stead application)  and  that  the  proper  time  to 
adjudicate  the  legal  and  equitable  rights  of 
the  respective  claimants  will  be  when  either  of 
them  seeks  to  make  his  final  entry  unless  a 
hearing  is  demanded  before  that  time  to  ad- 
just their  claims. 

You  will  advise  the  persons  in  interest  of 
this  decision. 

I  herewith  return  the   application  and  ac- 
companying afiSdavits  of  Mr.  Esrey. 
Very  respectfully, 

J.  A.  Williamson,  Commissioner. 


**  My  wife,"  remarked  a  prominent  lawyer, 
"never  attends  auctions.  She  went  once, 
just  before  we  were  married,  and  seeing  a 
friend  on  the  opposite  side,  nodded  politely, 
whereupon  the  auctioneer  knocked  down  a 
patent  cradle,  and  asked  her  where  she  wished^ 
it  delivered. 


A  Lawyer's  Fee. — A  story  is  told  at  the 
expense  of  a  legal  gentleman  who  was  for- 
merly well  known  in  Norwich,  Conn.,  who 
now  lives  in  Oshkosh.  One  Smith  had  failed 
in  business  and  sold  out,  and  having  two  or 
three  tough  little  bills,  had  given  them  to  his 
lawyer  for  collection.  Smith  went  to  the 
office  to  receive  the  proceeds.  The  amount 
collected  was  about  fifty  dollars.  "  I'm  sorry 
you've  been  so  unfortunate.  Smith,  for  I  take 
a  great  interest  in  you,  I  sha'n't  charge  you 
so  much  as  I  should  if  J  didn't  feel  so  much 
interest  in  you."  Here  he  handed  Smith  fif- 
teen dollars,  and  kept  the  balance.  **You 
see,  Smith,  I  knew  you  when  you  were  a  boy, 
and  I  knew  your  father  before  you,  and  I  take 
a  good  deal  of  interest  in  you.  Good  morn- 
ing ;  come  and  set  me  again."  Smith,  moving 
slowly  out  of  the  door,  and  ruefully  contem- 
plating the  avails,  was  heard  to  mutter; 
"Thank  God,  you  didn't  know  my  grand- 
father." 


GEKERAI.  TERM. 

Dec:.  0,18n. 
Catherioe  Donnelly  v.  James  A.  Donnelly.   Decree  af* 
firmed. 

Dbc.  7.  IfiflO. 
Wm.  W.  McOulloogh  t.  DHler  B.  Groff.     Appeal  dis- 
missed. 

D<cc.  8, 1680. 
Adam  O.  Van  Patten,  Adm'r,  Ac,  r.  Qideon  S.  Palmer, 
Adm'r.  kc.    Decree  afllrmed. 

liBC.  9. 1S». 
Obas.  O.  Huntley  r.  Silas  S.  Hantley.    Decree  afflrmfd. 

Dkc.  10.  ISM. 
W.  Fletcher  v .  Neal  T.  Murray,  Adm'i .    Decree  afflrmed. 
Appeal  to  Supreme  Court  of  the  United  States  prayed  by 
Fleicher. 

Geo.  Earle  v.  Robert  P.  Dodice  et  al.  Decree  affirmed. 
Appeal  prayed  to  the  Supreme  Court  of  the  United  States. 

rif  EQUITY 1V«W  Suits. 

D«c.  8, 1880. 
7527.  Mary  Bowden  v.  William  Bowden.    Divorce.  Com. 
sol.,  J.  K.  Redington.  _ 

Dbc.  6.  ISSO. 
763S.  Susan  L.  Reeve  v.  Sehah  Y.  Reeve.    Divorce.  Com. 
sol.,  L.  M.  Saunders. 

Dec.  7, 1880. 

7529.  Benevolent  Grand  Evening  .Star  No.  1  v.  Reobeo 
Felix  et  al.  Injunction.  Com.  sol ,  Carrinirton  k  Carrisf- 
ton 

7530.  Elizabeth  V.  Eckles  r.  Chas.  E.  Eekles.  Com.  soL. 
H  T  Wiswall. 

75.31.  Robt.  Strong  r.  Mary  Peters  et  al.  Com.  sol.,  F.  T. 
Browning. 

Dbc.  8. 1860. 

7532.  The  Domestic  and  Foreign  Missionary  Society  of  tke 
Protestant  Episcopal  Church  in  the  United  States  v.  Uhler 
k  Co.    For  an  account.    Com.  sol.,  H.  R.  Claughton. 

7633.  Emily  M.  DarnelUe  v.  Mirgaret  S.  Damellle.  To 
construe  will  and  to  encumber.  Com.  sol.,  O.  M.  Matbews. 

Dbc.  •.  1880. 

7534.  Jane  A.  Stewart  r.  John  Hitx  et  al.  Injanctwa. 
Com.  sols..  Elliot  k  Robinson. 

7595  Jas.  A.  Main  v.  Samuel  T.  Drory  et  al.  Com.  soL, 
J.  P.  Jordan. 

CIRCUIT  COVRT.—lVcw  S«lts  sat  Law. 

Dbg.  a.  1880. 
224M.  Moses  Solomon  v.  Perry  G.  Burton.    Acc't,  •80.81. 
Attachment.  _ 

Dbc.  8.  1880. 

22467.  Thos.  W  Smith  T.  George  Reevei.  Ace't,  IIO&OS. 
Plffsatty,  L   G.Hlne. 

22468.  Same  V.  Jacob  Beam.  Account,  $164.98.  PlSsat^, 
9Ame.  ^^^     ^  ,^^ 

Dbc  4.  im. 

22469  Henry  C.  Haskell  r.  Lockwood  k  Co.  Notes  aid 
drafts '$853.48.    Plflls  atty,  J.  J,  Darlingtoa. 

22470  John  S.  Stevens  v.  Bitting  A  Darldsoa.  ffoim, 
$2.250. '  Plffs  atty.  F.  E.  Alexander. 

22471  Jas.  F.  Payne  T.  Christian  Oleen.  ^ectment.  Ptft 
atty,  F.  H.  Mack«y.  Dec  8, 1881 

22472.  Thos.  W.  Smith  v.  Charles  White.  Aec%  $478JS- 
Plffs  atty,  L.  G.  Hine. 

22473.  Joseph  F.  Dyer  r.  Joseph  Blackwood.  Ace%  liSl 
Plffs  attys.  Hagner  A  Maddox.  ^  ,       ^.     . 

22474.  Jacob  Steiner  v.  Siromberg  k  Jacob!.  Accoont, 
$285.    Plffs  attys,  same.  ^ 

22476.  Dan'l  Smith  v.  Zaehariah  Downlnc.  Notes,  $ffe.81 
Plffs  attys,  Edwards  k  Barnard. 

Dbc.  7. 188$ 

22476.  Richard  I.  Dnckett  v.  Frederick  Buckner.  O^ 
tiorari.    Defu  atty,  C.  A.  Elliott. 

22477.  Isaac  Wilson  y.  Blary  C.  Bnckner  et  al,  Oertioimit 
I  Pefts  atty,  same. 
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23478  The  Citixeus*  National  Bank  v.  James  S.  Barker' 
Note*.  #4K4^.    Plfl^  attys,  Worthinrton  ft  Heald. 

W479.  Geo.  P.  Thoma»  v.  Thoa.  W.  Matthews.    Foreign 
Jodtcment,  $7M.    Pltfs  atty,  Wm.  J.  Miller. 

22-180.  Isaac  S.  Lyon  t.  Asbory  N.  Thompson.    $2,176.80. 
PIffs  ally,  P.  P. 

Dec.  8. 1880. 
224SI.  J.  H    Orane  t.  Carbcrry  S.  Hilton.    Notes,  $l.S3.77. 
Plffs  atty.  Chas.  k  Geo.  A.  Kin«:. 

Dec.  9, 1880. 
22482.  Buckpy  k  Marbury  r.  Brooke  Mackall,  jr.    Note. 
196.40.    Plffs  atty,  R.  P.  Jackson. 

Dec  10.  1880. 

22485.  Isabella  HiRgins  r.  A.  Davis  &  Son.    Certiorari. 
Defts  atty,  L  O.  Williamson. 

22484  Mary  M.  Tyar  v  .T.  McC.  Perkins.  Damages,  $3,000. 
Plffs  ally,  O.  S.  Moore. 

22486.  Thos.  W.  Scott  v.  Thos.  H.  BIsler.    Acc't,  $223.60. 
Plffs  attys,  J.  R.  McConnell  and  J*  J.  Wilmai  th. 

Dkc.  11,1880. 

22486.  Topbam,  Weld  ft  Co.  v.  John  Dare.    Attachment, 
$173  04.    Plffk  atty,  C.  A.  Elliot. 

22487.  Wm.  Woodrille  v.  John  J.  Sanborn.     Certiorari. 
Defts  atty.  John  B.  Thompson. 

22488.  Hobt.  J.  Douglass  v.  Edward  Western.    Certiorari. 
Defts  atty,  Q.  £.  Hamilton. 


PROBATE  COURT. 

•  D»C.  10,  1880 

Estate  of  Philip  B.  Fonke ;  administratrix  removed  and 
H.  E.  Davis  was  appointed  in  her  place  ,  bond,  $40,000. 

Estate  of  J.  £.  Martin ;  J.  M  T.  Martin  was  appointed  ad- 
ministrator. 

The  will  of  Uriah  Hnrst  was  admitted  to  probate. 

The  pettion  of  W.  L.  Dnnlop  for  probate  of  will  of  Oeo. 
Lowry  was  filed. 

Estate  of  Samael  Strong ;  petition  of  James  Crnsor  for 
letters  filed. 
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BE  PUBI.ISHED  DECEMBER  80,  1880. 


R1FE.es  of  practice  is   E4|inTT 

OF   TUB 

Sapreme  Court  of  the  District  of  Colanibia. 

(To  accompany  Mackey*s  Annotated  Edition  of  the  General 

Rnles  of  Practice  of  the  Supreme  Court  of  the 

District  of  Columbia,) 

By  Frankuh  H.  Mackbt. 

With  annotations  and  references  to  the  Maryland  and 
United  States  Statutes ;  Alexander,  Daniell,  Barbour  nnd 
other  text  books  of  Equity  Practice,  together  with  citations 
of  numerous  English  and  American  Decisions,  illustrating  to 
a  large  extent  the  law  of  Chancery  Practice  as  adapted  to 
the  Supreme  Court  of  the  District  of  Columbia. 

We  are  confident  that  this  work  will  meet  with  the  same 
reception,  and  prove  of  as  great  utility  to  the  bar,  as  Mr. 
Mackey*s  **  General  Rules nf  Practice,**  the  edition  of  which 
found  so  ready  a  sale.  Parties,  therefore,  desiring  to  re- 
ceive a  copy  of  the  "  Annotated  Equity  Rules,"  should  send 
in  their  names  at  once,  as  only  a  limited  number  will  be 
published.  The  work  will  be  of  the  same  size  and  style  as 
the  "General  Rnles  of  Practice,*'  and  will  be  furnished  at 
the  following  low  figures  for  cash: 

Bound  in  half  calf,  interleaved,  $1.60;  bound  in  full  calf, 
$2.00. 

Or,  if  desired,  the  **  Qenenil  Rnles  "  and  **  Equity  Rules,*' 
bound  together,  will  be  furnished  for  one  dollar  additional. 
JOHN  L.  GINCK  k  CO  . 
Publishers  Washington  Law  Reporter, 
631  F  Strbbt. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia  hath 
obtained  from  the  Supreme  Court  of  the  Divtrictof  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
I*etten  uf  Administration  on  the  pergonal  estate  of  John 
R.  Powle,  late  of  ihn  District  of  Columbia,  deceased 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  th«'  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  19ih  day  of  November 
next;  they  may  otherwise  bylaw  beexcluded  from  all  bene- 
fit of  the  said  estate. 

Given  ander  my  hand  this  19th  day  of  November,  1880. 
00-S  JOHN  L.  FRENCH. 


rilHIS  IS  TO  GIVE  NOTICE, 

X  That  the  subscriber,  of  Georgetown,  D,  C,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holdmg  a  Special  Term  for  Orphans'  Court  business, 
Letters  of  Administration,  with  the  will  annexed,  on  the 
personal  estate  of  Caroline  A.  Hyatt,  late  of  the  District 
of   Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  thesame,with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  4ih  day  of  December 
next;  tiiey  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand,  this  4th  day  of  December,  1880. 
RANDOLPH  C.  HYATT. 
Gordon  k  Gordon,  Solicitors.  60.S 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia  holding  a  Special  Term  for  Orphans'  Court 
Business.    December  10, 1880. 

In  the  case  of  Henry  M.  Baker,  executor  of  John  O. 
Wilson,  deceased,  the  executor  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  7th 
day  ot  January,  A.  D.  1881,  at  11  o'clock  a.  m.  for  making 
payment  and  distribution  under  the  Court's  directioiw 
and  control;  when  and  where  all  creditors  and  persons, 
entitled  to  distributive  shares  or  a  residue,  are  here- 
by notifled,  to  attend  in  person,  or  by  agent  or  attor- 
ney duly  authorised,  with  their  claims  against  the  es- 
tate properly  vouched ;  otherwise  the  said  executor  will  take 
the  benefit  of  the  law  against  them:  Provided,  a  copy 
of  this  order  be  published  once  a  week  for  thi  ee  weeks  In  the 
Washington  Law  Reporter  previous  to  the  said  day. 

60-S  Test:  A.  WEBSTER,  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    December  10, 1 880. 

In  the  case  of  Frederick  Webster  Pilling  and  Irwin  H. 
Torrence,  Executors  of  Mary  Porter,  of  Pennsylvania,  de- 
ceased, the  executors  aforesaid,  have,  with  the  approval 
of  the  Court,  appointed  Friday,  the  7ih  day  of  January,  A. 
D.  1881,  at  11  o'clock  a.  m.  for  making  payment  and  distribu- 
tion under  the  Court's  direction  and  contiol;  when  and 
where  all  creditors  anti  persons  entitled  to  distributive 
shares  or  a  residue,  are  hereby  notified  to  attend  in  per- 
son or  by  agent  or  attorney  duly  authorised,  with  their 
claims  against  the  estate  properly  vouched ;  otherwise  the 
said  executors  will  take  the  benefit  of  the  law  against 
them :  Provided  a  copy  of  this  order  be  published  once 
a  week,  for  three  weelts,  in  the  Washington  Law  Reporter, 
previous  to  the  said  day. 

60 3        Test:  A.  WEBSTER,  Register  of  Wills. 

H.  T.  Tagoart,  Solcitior. 

TN   THE  SUPREME  COURT  OF   THE  DISTRICT  OF 


Columbia, 

PURDT  ANDYOUNO 

V. 

YODHQ. 


No.  6,971.    Equity. 


It  is  this  11th  day  of  December,  A.  D.  1S80,  ordered  that 
the  sale  made  and  reported  by  Charles  B.  Maury  and  Frank 
T.  Rawlings,  be  and  the  same  hereby  is  ratified  and  con- 
firmed unless  cause  to  the.  contrary  thereof  be  shown  on  or 
t>efore  the  Sd  day  of  January  next.  Provided,  a  copy 
of  this  order  be  inserted  in  the  Washington  Law  Reporter 
once  in  each  of  three  suc-cessive  weeks  before  the  said 
third  day  of  January  next. 

The  report  states  the  amount  of  sale  to  be  $9,000. 

W.  S.  <>'OX,  Justice. 

True  copy.    Test:       60-3  R  J.  M bigs.  Clerk,  etc. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia.    Holding  a  Special  Term  for  Orphans'  Court 
Business.  December  10, 1880. 
In  the  matter  of  the  Will  of  George  Lowry,  deceased. 
Application  for  Probate  of  Will,  and  for  Letters  Testa- 
mentary on  the  estate  of  George  Lowry,  late  of  the  District 
of  Columbia,  has  this  day  been  made  by  William  L.  Dnn- 
lop. of  the  District  of  Columbia. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  7ih  day  of  January  next,  at  11 
o'clock  a.  m  ,  to  show  cause  why  said  will  should  not  be 
proved  and  admitted  to  probate  and  record,  and  Letters 
Testamentary  on  the  estate  of  the  said  deceased  should  not 
issue  as  prayed.  Provided,  a  copy  of  this  order  be  pub- 
lished once  a  week,  for  three  weeks,  in  the  Washington 
Law  Reporter  and  Evening  Star  previous  to  the  said  day. 
By  the  Court:  W.  S.  COX,  Justice,  Ac. 

Test :  60  8       A.  WEBSTER,  Register  of  Wills 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term   for  Orphans' 
Coart  Baslness,  Noyember  26, 1880. 
In  the  matter  of  the  Will  of  Mary  B.  Patton.  deceased. 
Application  for  probate  of  the  Will  and  for  letters  testa- 
mentary on  the  estate  of  the  said  Mary  B  Patton,  late  of 
the  District  of  Columbia,  has  this  day  been  made  by  William 
W   Patton,  of  the  Distiict  of  Columbia. 

All  persons  interest«>d  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  24th  day  of  December  next,  at  1 1  o'clock 
a.  m.,  to  show  cause  why.the  Will  should  not  be  admitted  to 
probate  and  letters  testamentary  Issued  on  the  estate  of 
the  said  deceased  as  prayed.  Provided,  a  copy  of  this 
order  be  published  once  a  week  for  three  weeks,  in  the 
Washington  Law  Reporter,  previous  to  the  said  day. 

WALTER  S.  COX,  Justice. 
T«8t:  48-3  A.  WEBSTER,  Register  of  Wills., 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA, 
Joseph  P.  Wallacb.  Adm'r  of  W 

B.Metts,  use  of  B.F.Wheeler.       lw«  agoi.    Eq.  Doc. 

John  Lact  bt  al, 

The  trustee  In  this  canse  having  reported  the  sale  of  the 
western  seventeen  (17)  foet  six  (6)  inches  front  by  a  depth  of 
seventy-four  (74)  feet  of  lot  four  (4)  In  square  eight  hundred 
and  fortv-two  (842).  in  the  city  of  Washington.  District  of 
Columbia,  to  George  W.  Stockett,  for  the  sum  of  twenty- 
three  hundred  dollars  ($2,800):  It  is  this  24ih  day  uf  No- 
vember, A.  D.  1880,  orc^esed  that  the  said  sale  be  and 
the  same  is  hereby  oonflrmed  and  ratified  unless  ex- 
ception thereto  is  m.ade  on  or  before  the  2«th  day  of  Decem- 
ber, A.  D.  1880.  Provided,  that  a  copy  of  this  order  be  pub- 
lished once  a  week  for  three  weeks,  in  the  WiLshington 
Law  Reporter. 

WALTER  S.  COX,  JusUce. 

A  tirue  copy.    Test:       B.  J.  Mrios.  Clerk.  48.3 


j-No.i 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  this  22d  tJay  of  November,  A,  D.  1880. 
Thomas  Keb  bt  al.  ) 

V.  > In  Equity.    No   7108. 

Jambs  Wilkinson  btal.      i 

Ordered,  this  23d  day  of  November,  1880,  that  the  sales 
made  and  reported  by  C.  Storrs  and  James  H  Saville, 
trustees  for  the  sale  of  the  real  estate  in  said  report  men- 
tioned, be  ratified  and  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  2Sd  day  of  December, 
1880.  Provided  a  copy  of  this  order  be  published  In  the 
Washington  Law  Reporter,  once  a  week  for  three  successive 
weeks  before  said  day. 
Bythel^ourt:  W.  S  COX.  Justice,  Ac. 

True  copy.    Test :       48.3  R.  J.  Mbios,  Clerk,  &c. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  24th  day  of  November,  1880. 
Jacob  B.  Bbllinobr  bt  al.  ) 

V.  jNo  7fil7.    Equity  Doc.  21. 

Robert  £.  Psbston  bt  al.   ) 

On  motion  of  the  plaintiffs,  bv  Mr.  W.  P.  Lasselle,  their 
solicitor,  it  is  ordered  that  the  defendant,  Samuel  F.  Pres- 
ton, Catherine  S.  Preston,  S.  Preston,  Thomas  Larimer 
and  Nannie  Preston  Larimei,  cinse  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring 
fort v  days  after  this  dav :  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default ;  and  that  the  above  order 
be  published  in  the  Law  Reporter  the  number  of  times  re- 
quired by  law. 
By  the  Court.  W.  S.  COX,  Justice. 

True  copy.  Test:       48,3  R.  J.  Mbjos.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Tt- rm  for  Orphan's  Court 
Business.    November  26, 1880. 

In  the  case  of  James  O  Payne,  Administrator  of 
Edward  Davis,  deceased,  the  Administrator  aforesaid 
has,  with  the  approval  of  the  Court,  appointed  Friday,  the 
24th  day  of  December  A.  D.  1880,  at  U  o'clock  a.m  ,  for 
making  pa3'ment  and  distribution  under  the  Conn's 
direction  and  control:  when  and  where  all  creditors  and  per- 
sons entitled  to  distributive  shares,  or  a  residue,  are  hereby 
notified  to  attend  In  person  or  by  agent  or  attorney  duly  au- 
thorized, with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  adnvlnistrator  will  take  the  ben- 
efit of  the  law  against  them :  Provided  a  copy  of  this  or- 
der be  published  once  a  week  for  three  weeks  in  the  Wash* 
ingrton  Law  Reporter  previous  to  the  said  day. 

\%A  Test:  A.  WEBSTER,  RegUter  of  WUU. 
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The  undersigned,  a  m^rlty  of  the  trnstees  of  the  Ck>l- 
nmbia  Rednctiai  Company,  hereby  give  notice  that  a  meet- 
ing of  the  stockholders  of  said  Company  will  be  held  at  its 
office,  Room  28,  St.  Cloud  Building,  No.  680  Ninth  street  n. 
w.,in  the  city  of  Washington,  D.  C.  on  Wednesday,  tbe 
29th  day  of  December,  I860,  at  two  o'clock  p.  m.,  to  act  upon 
the  followmg  business,  to  wit :  ftrgt.  To  hear  and  act  opoa 
reporrs  of  officers :  Second^  To  consider  and  deiermiDS 
whether  the  Company  will  change,  extend,  or  close  iu  busi- 
ness ;  Third,  To  elect  officers  for  the  ensuing  year ;  Fourth, 
To  act  upon  any  other  business 
Washington,  D.  C.  Jfovembtr  27, 1880. 

JOHN  H.  RICE,  -1 


M.  H   FARLEY, 
CHARLES  D.  GILMORE, 
JOHN  H.  CLARK. 


h  Trustees. 


[N  THE  SUPREME  COURT  OF  THE   DISTRICT  OF 
Columbia,  the  4th  day  Of  December,  1880. 


Dawson  btal. 

V. 
JONBS  BT  AL. 


No.  7361.    Equity. 


On  motion  of  the  plain lifrs,*by  Messrs.  M.  F.  Morris  and 
John  B,  Lamer,  their  solicitors  it  is  ordered  that  the  de- 
fendants. William  P.  Allnntt.  William  D.  Allnutt,  James 
Robert  D,  Ailnutt,  Mary  C.  snoufTer,  Oeorge  SnoulTer, 
Frances  I.  Jewell,  James  O  Jewell  and  Walter  Jewell, 
cause  their  appearance  to  be  entered  herein  on  or  befoie 
the  first  rule-day  occurring  forty  days  after  this  day;  otbei^ 
wise  the  cause  will  be  proceededwiih  as.ln  case  of  default. 

By  the  court.  W.  S.  COX,  Justice. 

Test:  R.J  Mbios, Clerk.  4M 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphint' 
Court  Business.    December  3.  1880. 

In  the  case  of  Martha  V.  Sheppard,  administratrix  of 
Jonathan  Edmund  Sheppard.  deceased,  the  administratrix 
aforesaid  has,  with  the  approval  of  the  Court,  appohiied 
Friday,  the  Slat  day  of  December,  A.  D.  1880.  8t  11  o'clock  a. 
m..  for  making  payment  and  distribution  under  the  Ooort's 
direction  and  control;  when  and  where  all  creditors  and 

Eersons  entitled  to  distributive  shares  or  a  residue  are 
ereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorised,  with  their  claims  against  the  estate  prop- 
erly vouched;  otherwise  the  administratrix  will  take  tbe 
benefit  of  the  law  against  them :  Provided  a  copy  of  this  or- 
der be  published  once  a  week,  for  three  weeks,  in  the  Wasli- 
ington  Law  Reporter,  previous  to  the  said  day. 
49-.^  Test :     A    WEBSTER,  Register  of  Wilis. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  November  S3, 1880. 
BuRcns— Wallace  bt  al.    )  No.  8671.    Equity  Doe.  IS. 

AND  \ 

WALLAcn^BuRCHB  BT  AL.    )  No.  442S.    Eqait>  Doe  16. 

Ordered,  by  this  court,  this  2Sd  day  of  November,  A.  D- 
1880,  that  the  sale  made  by  A.Thomas  Bradley  and  Tbcows 
Jesup  Miller,  irnstees,  of  the  real  estate  mentioned  in  t^ 
above  entitled  causes  consolidated,  and  reported  to  this 
court  on  the22d  day  of  November,  A.  D.  1880,  be  ratified  and 
confirmed,  unless  cause  to  the  contrary  thereof  be  »howB 
on  before  the  26ih  day  of  December,  A.  D.  1880:  Provided 
a  copy  of  this  order  be  inserted  m  the  Law  Reporter 
once  in  each  of  three  successive  weeks  before  tbe  jftk 
day  of  December  next. 

The  report  states  the  amount  of  the  sale  to  be  $9.M0. 

By  the  Court.  W.  S.  COX,  Justice,  *f . 

A  true  copy.    Test.'  40  3  R.J    Mkigs.  Clerk. 

THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  haik 
obtained  from  the  Supreme  Court  of  the  District  of  CoIwib- 
bia,  holding  a  Special  Term  for  Orphanb' Court  boslneft. 
Letters  Testamentary  on  the  personal  estate  of  Jam*tA. 
Kennedy,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voucher* 
thereof,  to  the  subscriber,  at  or  before  the  2Sd  day  of 
November  next:  thev  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Oiven  under  my  hand  this  2Sd  day  of  November.  16S0. 
A9^  GEORQE  £.  KENNEDY. 

FuANK  T.  Browndio,  Solicitor. 
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THIS  IS  TO  GIVE  NOTICE. 
Thattbesabsoriber.of  the  District  of  Oolambla,  hath 
obtained  from  the  Sapreme  Goart  of  the  District  of  Colum- 
bia, holdlof  a  Special  Term  for  Orphans*  Court  busiuess. 
Letters  of  Administration  on  the  personal  estate  of 
Benjamin  F.  Hallowell,  laie  of  the  Duti  ict  ol  the  Columbia, 
deceased. 

All  persons  havlna:  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  lOih  daj  of 
December  next;  they  mav  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

f  Given  under  my  band  this  lOih  day  of  December,  1880. 
AO-8  ELIZABfcITU  A.  HALLOWEL.L. 


rIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Col  urn* 
bia,boldinfc  a  Special  Term  for  Orphans' Court  business, 
letters  of  administration  w.  a.  on  the  personal  estate  of 
Henry  Roehat,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  sabscriber,  at  or  before  the  6th  day  of  December 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  December,  1880. 
60-3  BERNARD  T.  HANLET.  Adm'r  w.  a. 


IN  THE   SUPREME   COURT  OF  THE  DISTRICT  OF 
Columbia,  the  6th  day  of  December,  1880. 
SusAX  L.  Rbbvb  ) 

V     •  {No.  7fl».    Eq 

SsHAn  V.Rbkvb.  ) 

On  motion  of  the  plaintiff,  by  Mr.  L.  M.  Saunders,  he 
solicitor,  tt  is  ordered  that  the  defendant,  Sehah  Y. 
Reeve,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  thisdav : 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de« 
fault. 
By  the  court.  MAC  ARTHUR,  Justice. 

True  copy.        60-S       Test:        R.  J.  Mkios,  Clerk,  &o 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  8th  day^f  December,  1880. 

SlIKRMATT  WjIITK  ) 

v.  {    No.  7,528.    Eq  Doc.  21. 

Anoslinb  Wiiitb.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Jas.  K.  Redington,  his 
solicitor,  it  Is  ordered  that  the  defendant.  Angeline  White, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  wiih  as  in  case  of  default. 
By  the  court  :  MAC  ARTHUR,  Justice. 

True  copy.        Test:  60-3  R.  J.  M bigs.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    December  10,  1880. 

In  the  matter  of  the  estate  of  Samuel  Strong. 

Application  for  Letters  of  Administration  on  the  estate 
of  Samuel  Strong,  of  the  District  of  Columbia,  has  thi9 
day  been  made  by  James  Crusor.  a  creditor. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  7th  day  of  January  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letitin*  of  Administration 
on  the  estate  of  the  said  deceased  should  nut  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  once  a  week, 
for  three  weeks.  In  the  Washington  Law  Reporter,  previouff 
to  the  said  day.  

M-8  Test:  A.  WEBSTER.  Register  of  Wills. 

THIS  IS  TO  GIVE  NOTICE. 
That  the  subscribers,  of  Baltimore,  Md.,  and  the  Dis* 
trict  of  Columbia,  have  obtain<»d  from  the  Supreme  Court 
of  the  District  of  Columbia,  holding  a  Special  Term  for 
Orphans'  Court  business.  Letters  of  Administration  on  the 
personal  estate  of  Michael  Leavy,  late  of  the  District  of 
Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscribers,  at  or  before  the  SOth  day  of 
November  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  ander  oar  han-is  this  80th  dav  of  November,  1880. 
PATRICK  J.  LEAVY. 
MJ  ISAAC  H.  FORD. 
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THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington,  D.  O  hath  ob- 
tained from  the  Sapreme  Conrtof  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Let- 
ters of  Administration  on  the  personal  estate  of  Horace 
H.  Wlllard.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  sabscriber,  at  or  before  the  82d  day  of 
November  next ;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  uf  the  said  estate. 

Given  under  my  hand  this  32d  day  of  November.  1880. 
60.S  WASH.  B.  WILLIAMS,  Administrator. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  sabscriber,  of  the  District  of  Columbia,  hathob* 
tained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  peronal  estate  of  Wil- 
liam George  Valentin,  late  of  South  Kensington,  Middle- 
sex County.  England,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  sabscriber,  at  or  before  the  96tta  day  of  No- 
vember  oext:  they  may  otherwiee  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Given  under  my  hand  this  261^  day  of  November.  1880. 
"'ARC 


4»-S 


MARCELLUS  BAILEY. 

Administrator. 


FN  THE  SUPREME  COURT  OF  THE  DISTRICT   OF 
L    Columbia,  the  1st  day  of  December,  1880- 


William  H.  Huntbb 

V. 

Albxandbb  W.  Watman. 


No.  82,448.    At  Law. 


On  motion  of  the  plaintiff,  by  Mr.  Frank  W.  Haoketi,  hie 
attorney,  it  is  ordered  that  the  defendant,  cause  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day  ;  otherwise  the 
cause  will  be  proceneded  with  as  in  ease  of  d«>faMlt. 

By  the  Court:  A.  B.  HAGNER,  Justice. 

True  copy.  Test:        49-3  R.  J.  M bios.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  1st  day  of  December.  1880. 

JOSBPB  H.  BURGB88  ) 

V.  \    No.  7,823.    Equity. 

MAitiA  S.  Williams  bt  al.     ) 

On  motion  of  the  plaintiff,  by  Mr.  C.  Robinson,  Jr.,  his  sol* 
ivitor,  it  is  ordered  that  the  defendant.  Maria  S.  Williams, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
first  rule  dav  occurring  forty  days  after  this  day;  other- 
wise the  catlse  will  be  proceeded  with  as  in  case  of  defaalt. 

By  the  Court:  W.  S   COX,  Justice. 

A  true  copy.  4»-8  Test :  R.  J.  Mbios,  Clerk. 


CHANCERY  SALE  OF  VALUABLE  IMPROVED  REAL 
ESTATE  SITUATED  ON  D  STREET  [No.  1I8J,  BE- 
TWEEN FIRST  AND  SECOND  STREETS  NORTH 
WEST. 

By  virtue  of  a  decree  of  the  Supreme  ( 'ourt  of  the  District 
of  Columbia,  passed  on  the  9th  day  of  November,  A.  D. 
1880,  in  equity  cause  No.  6899,  wherein  Thomas  E.  McGraw, 
for  the  use  of  John  E  Kennedv.  is  complainant,  and  James 
F.  McGraw  and  others  are  defendants,  the  undersigned 
trustees  will  sell  at  public  sale,  in  front  of  the  premises, 
on  WEDNESDAY,  December  15th  1880,  ar  four  o'clock  p. 
m..  the  following  d«scrib<-d  real  esUite,  situated  In  the  city 
of  Washington  and  District  of  Columbia,  tu  wit.  Lot  No.  6 
in  Kibbey's  subdivision  of  Square  No.  tl\\ 

Terms  of  sale:  One-third  [H]  cash,  and  the  balance  In 
equal  Installments  payable  in  six  [6]  and  twelve  [12]  months 
from  the  day  of  sale,  to  be  secured  by  deed  of  trust  upon 
the  property  sold ;  the  deferred  payments  to  bear  In  teres  tat 
the  rate  of  six  per  cent,  per  annum,  or  cash,  to  be  paid  at 
time  of  ratification  of  said  sale,  A  deposit  of  one  hundred 
dollars  will  be  required  at  the  time  of  sale  All  convey* 
ancing  and  recording  at  the  cost  of  the  purchaser.  If  ihe 
terms  of  sale  are  not  complied  with  in  seven  days  from 
sale,  the  trustees  reserve  the  right  to  resell  the  property  at 
the  risk  and  cost  of  the  defaulting  purchaser,  after  not  less 
than  one  week's  notice  In  some  newspaper  printi'd  and  pub* 
lished  in  said  city  of  Washington. 

CHARLES  H.  KNIGHT,  J^^^.^,^ 
CHARLES  PELHAM,      jTrusteee, 

B.  H.  WABNBB,  Aaotioneer.  48.9 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Oolnmbia,  the  19th  day  of  Norember,  1880. 
BucKBT  k  Marbdry     ) 

V.  [No.22,S81.    At  Law. 

John  F.  Pfbil.  ) 

Theroarsball  hnvlDg  made  return  that  the  defendant  is 
*' not  to  be  found  ;"  On  motion  of  the  plaintiffs,  by  Mr.  F. 
W.  Jones,  their  attorney,  it  is  ordered  that  the  defendant, 
John  F.  Pflel.  cause  hi«  appearance  to  be  entered  here- 
in on  or  before  the  first  rale-day  occarrin«r  forty  days  after 
this  day:  otherwise  the  cause  will  be  proceeded  with  as 
Jn  case  of  defanlt. 

By  the  Court.  A.  MAO  ARTHUR.  Justice. 

True  copy.       Test ; 48.3  R.  J.  Meios.  Clerlt. 

TN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holdlnf?  a  Special  Tttrm  for  Orphans'  Court 
Business     November  2tf.  1880. 

In  the  matter  of    the  'Will    of  Julia  Lockwood. 

Application  for  probate  of  the  Will  and  for  Letters  of 
Aministratlon  with  will  annexed  on  the  estate  of  the  said 
Julia  Lockwood.  of  the  District  of  Columbia,  has  this 
day  been  made  by  Mary  Lockwood  of  the  District  of  Col- 
umbia. 

AH  persons  Interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  24th  day  of  December  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  the  Will  should  not  be 
admitted  to  probate  and  reyrd  and  Letters  of  Admistra- 
tion,  will  annexed,  on  th* estate  of  the  said  deceaited, 
should  not  issue  as  prayed.  Provided,  a  copy  of  this  order 
be  published  once  a  week,  for  three  weeks.  In  the  Washing- 
ton Law  Reporter,  previous  to  the  said  dav. 

By  the  Court.  WALTER  S  COX,  Justice. 

Test:         [48.S]  A.  WEBSTER, Register  of  Wills. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum* 
bia,  holding  a  special  term  for  Orphans*  Court  business, 
Letters  of  Administration  on  thp  personal  estate  of  Henry 
Tagg,  late  of  the  United  States  Army,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  thesame.wlth  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  8th  day  of  October 
next;  they  may  otherwise  bylaw  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  October,  1880. 
48.3  CHARLES  WALTER,  Administrator. 


IN  THE  SUPREME  COURT  OF   THE  DISTRICT  OF 
C!OLUMBIA,  the  83d  day  of  November,  1880. 
Smith  ) 

v.  [    No.  7fi07.    Equity. 

Pabst  ktal.  ) 

On  motion  of  the  plaintiff,  by  Mr.  J.  J.  Darlington, 
his  solicitor,  it  is  ordered  that  the  defendants,  Jsaac  H. 
Lockwood,  The  Meriden  Britannia  Company  of  Connecti- 
cut, and  Henry  0.  Haskell,  cause  their  appearance  to  be  en- 
tered herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day,  otherwise  the  cause  will  be  proceeded 
with  as  In  case  of  default. 
By  the  Court.  W.  S.  COX,  Justice. 

True  copy.     Test:  48.8  R.  J.  Mcics.Clerk. 

IN   THE   SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  22d  day  of  November,  1880. 
MuTKRYA  B.  Touts        ) 

V.  {No.  7616.    Equity  Doc.  21. 

Charlies  H.  Voute.  3 
On  motion  of  the  plaintiff,  by  Mr.  J.  J  Darlington,  her 
solicitor,  it  Is  ordered  that  the  defendant.  Charles  H.  Toute. 
cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule  <lay  occurring  forty  days  after  this  day : 
otherwise  the  cause  will  be  proceeded  with  as  In  case  of 
default.  ^ 

By  the  Court.  W.  S.  COX,  Justl^^e. 

True  copy.  Test:    R.  J.  Mbigs.  Clerk.  48.3 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington  City,  hath  ob- 
tained from  the  SnpremeCourtof  the  District  of  Columbia, 
holding  a  Sj>eclal  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  Eliza- 
beth M.  Fox,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the^aid  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there 
of,  to  the  subscriber,  at  or  before  the  26th  day  of  November, 
next;  they  may  otherwise  bylaw  be  excluded  fl*om  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  November,  1880. 
48  8  LUCIUS  M.  CUTHBERT. 


Legal  Notices. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colnm- 
bla,  holding  a  Special  Term  for  Orphans' Court  buslnect 
Letters  Testamentary  on  the  personal  estate  of  Bomanos 
Rudhart,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchen 
thereof,  to  the  subscriber  at  or  before  the  12lh  day  of  Novem- 
ber next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  Noyember.  1880. 
47-3  ANNIE  BUDHART,  Executrix. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  16th  day  of  November,  1680. 

Charles  G.  Stonb         ) 

y.  \    No.  7606.    Equity. 

Dora  L.  Stonr.  ) 

On  motion  of  the  plaintiff,  by  Mr.  E.  A.  Newman,  his 
solicitor,  it  Is  ordered  that  the  defendant,  Dora  L.  Stone, 
cause  her  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  -with  as  in  case  of 
default. 
By  the  court.  W.  S.  OCX,  Justice. 

Test:  R.  J.  Mxios.  Clerk.  47-8 


IN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  in  Equity. 


.  ! 


No.  7131.   .Equity. 


Joshua  Elus 

V. 

William  Ellis  bt  jlL. 

Ordered  by  the  court,  the  16th  day  of  November,  1880* 
that  the  sale  reported  this  day  to  the  court,  as  made  under 
decree  passed  in  thU  cause  be  ratified  and  confirmed  nnless 
cause  to  the  contrary  be  shown  on  or  before  the  SOth  daj  of 
December,  1880 :  Provided  a  copy  of  the  foregoing  order  be 
Inserted  In  the  Washington  Law  Reporter  once  in  each  of 
three  successive  weeks  before  said  day. 

The  report  states  the  amount  of  sale  to  be  $740. 

By  the  Court.  W.  S.  COX,  Justice. 

True  copy.  47-8  R.  J.  Mcigs.  Clerk,  Ac. 

IN  THE  SUPREME   COURT  OF  THE  DISTRICT  OF 
Columbia,  the  19th  day  of  November,  1880. 

Ank  Callahak 

V. 

Jambs  N.  Maoieb  bt  al. 


J 


No.  7610.    Eq.  Docket. 


On  motion  of  the  plaintiff,  by  Mr.  Laskey,  her  solicitor, 
It  Is  ordered  that  the  defendant,  Samuel  E  Magee,  cause  bis 
api>earance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day ;  otbefWlM  the 
cause  win  be  proceeded  with  as  in  case  of  default. 

By  the  court.  W.  S.  COX,  JntUee. 

A  true  copy.       Test:        47-8  R.  J.  Mbigs,  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  18th  day  of  November,  1880. 


Thomas  W.  Bartlby  bt  al. 

y. 

La  Abra  Silvbr  Miniko  Co.  bt  al. 


(No.  7S40.    Eqaltr- 


On  motion  of  the  plaintiffs,  by  Mr.  T.  Jesap  Miller,  their 
solicitor,  it  Is  ordered  that  the  defendants,  Alonso  W. 
Adams,  La  Abra  Silver  Mining  Company,  and  Sumner  Stoat 
Ely,  cause  their  appearance  to  be  entered  herein  on  or  be* 
fore  the  first  rule-day  occurring  forty  days  after  this  dav: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  oS' 
fault. 
By  the  Court.  WALTER  S.  COX,  Justice 

True  copy.  Test:  R.  J.  M  bios.  Clerk.       4»-l 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Colombia,  katk 
obtained  from  the  Supreme  Court  of  t  he  District  of  CoIiud- 
t  la,  holding  a  Special  Term  for  Orphans*  Court  bosiaees. 
Letters  Testamentary  on    the  personal  estate  of   Philip 
A.  Sellhausen,  late  of  the  District  of  Columbia,  deceased. 
All  persons  having  claims  against  the  said  deceased  srs 
hereby  warned  toe3Chibltthesame,with  the  voacherv there- 
of, to  the  subscriber,  at  or  before  the  ]6th  day  of  November 
next;    they  may  otherwise  by  law    be  ezcladed   froa 
all  benefit  of  the  said  estnte. 
Given  under  my  hand.  thl»  16th  day  of  November,  1818. 
ERNEST  A.  SELLHAUSEN,  esS  G  st 
F.  Schmidt,  Solicitor.  VA 
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WASHINGTON 


Deeember  20, 1880 


GEORGE  B.  CORKHILL 
A.  H.  JACKSON 


I  Editors. 


The  Retirement  of  Mr.  Jostice  StroB^. 

Mr.  Justice  Strong  has  retired  from  the 
Supreme  Court  of  the  United  States,  followed 
by  the  affectionate  regrets  of  his  associates 
on  the  bench  and  by  every  token  of  respect 
and  esteem  on  the  part  of  the  bar  and  the 
officers  of  the  Court. 

About  twenty-five  years  ago  Judge  Strong 
was  elected  to  the  Supreme  Court  of  Penn- 
sylvania and  resigned  in  1868  to  engage  in  the 
practice  of  the  law  in  Philadelphia,  but  when  a 
vacancy  on  the  bench  of  the  Supreme  Court  of 
the  United  States  occurred  in  1870,  no  lawyer 
was  considered  more  worthy  to  represent  the 
third  circuit  than  he. 

It  is  not  generally  known  that  President 
Lincoln  intended  to  nominate  Judge  Strong 
for  the  vacancy  created  by  the  death  of  Chief 
Justice  Taney.  The  necessity  for  the  re- 
nomination  of  Mr.  Lincoln,  in  order  that 
neither  men  nor  measures  should  be  changed 
during  the  then  existing  crisis,  made  it  im- 
portant subsequently  to  conciliate  Secretary 
Chase,  who  was  an  aspirant  for  the  presi- 
dential succession.  What  followed  is  history, 
and  needs  no  repetition  here. 

The  same  qualities  which  some  years  later 
occasioned  Judge  Strong's  selection  as  an 
associate  justice  had  attracted  Mr.  Lincoln's 
attention  and  caused  him  to  express  a  prefer- 
ence for  their  possessor  for  the  greatest  office 
in  his  gift. 

When  the  fact  that  Judge  Strong  had  always 
been  a  Democrat  and  without  politcal  influence 
is  remembered,  this  tribute  was  extraodinary, 
but  only  just  to  the  high  legal  attainments, 
jadicial  fairness,  and  pure  patroitism  which 
characterize  the  recipient. 

Judge  Black  is  reported  to  have  said : 
••  During  the  war  everybody  knew  beforehand 
what  views  would  be  expressed  by  Judge 
Strong's  associates  on  the  Supreme  Bench  of 
Pennsylvania,  in  cases  involving  political  ques- 


tions, but  no  one  undertook  to  guess  what  his 
opinions  would  be.  Two  judges  were  Demo- 
crats and  two  Republicans,  but  Strong  on  the 
bench  was  always  a  judge,  and  not  a  politi- 
cian." During  his  whole  judicial  career  no 
mental  trait  has  been  so  prominent,  as  the 
capacity  to  weigh  calmly  and  ^fairly,  conflict- 
ing interests  and  to  decide  without  prejudice 
or  fear. 

He  has  been  almost  the  ideal  judge,  and  jus- 
tice blindfolded  never  had  a  sincerer  or  more 
imitative  worshipper. 

To  large  professional  reading  and  training, 
a  singularly  clear  mind,  great  intellectual  life 
and  power  of  expression,  he  has  added  untir- 
ing industry  and  perseverance.  He  never  wrote 
a  slovenly  opinion,  nor  one  which  did  not  re- 
present his  best  thoughts  at  the  time.  Instead 
of  living  in  the  past,  and  relying  safely  on  the 
authority  of  the  masters  in  the  law  long  since 
departed,  he  has  believed  that  progress  and 
the  genius  of  the  nineteenth  century,  should 
inspire  the  lawyer  and  the  judge  as  well  as  the 
scholar  and  the  man  of  science. 

In  a  brief  article  no  adequate  enumeration  of 
the  qualities  which  have  made  Judge  Strong's 
career  distinguished  and  his  fame  as  a  great 
judge  enduring,  is  possible,  but  it  is  safe  and 
sufficient  to  say  that  his  strong  common  sense, 
his  love  and  knowledge  of  justice  and  his  un- 
surpassed experience,  will  be  a  great  loss  to 
his  associates  and  a  never-failing  guide  to 
success  for  those  who  come  after. 

Leaving  the  bench  when  in  full  physical 
and  mental  vigor,  his  last  public  act  is  only 
another  illustration  of  that  refined  and  pene- 
trating judgment  which  has  controlled  his  ac- 
tion as  a  judge  for  so  many  years  and  caused 
his  opinions  to  be  accepted  as  among  the  best 
ever  delivered  from  the  bench  of  the  Supreme 
Court  of  the  United  States. 


Acllon  of  ih«  €oart  and  Bar. 

At  a  meeting  of  the  members  of  the  Bar  of 
the  Supreme  Court  of  the  United  States,  held 
in  the  Supreme  Court  room  December  20th, 
1880,  to  take  action  on  the  retirement  of  Mr 
Justice  Strong  from  the  bench,  on  motion  of 
Mr.  Attorney-General  Devens,  Mr.  P.  Phillips 
was  elected  chairman  and  Mr.  Joseph  E.  Mc- 
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Cammon,  Assistant  Attorney-General,  secre 
tary.  After  a  statement  by  the  chair  of  the 
object  of  the  meeting,  Mr.  Williams  moved 
the  appointment  of  a  committee  of  six  to 
draft  resolutions.  The  motion  being  carried, 
Messrs.  G.  H.  Williams,  of  Oregon,  H.  A. 
Herbert,  of  Alabama,  Jas.  Carr  and  J.  O.  Brod- 
head,  of  Missouri,  J.  M.  Wilson  and  J.  H.  Ash- 
ton,  of  Washington,  were  appointed  the  com- 
mittee. The  committee,  through  Mr.  Williams, 
reported  the  following  resolutions : 

Resolved,  That  the  members  of  the  Bar  of 
the  Supreme  Court  have  learned  with  deep 
regret  of  the  voluntary  retirement  of  Mr.  Jus- 
tice Strong,  while  in  the  full  maturity  of  his 
great  powers,  from  the  labors  and  duties  of 
the  bench. 

Resolvedy  That  in  this  termination  of  the 
agreeable  and  important  relation  he  has  sus- 
tained towards  them,  they  desire  to  express 
their  cordial  recognition  of  the  profoupd  learn 
ing,  ripe  wisdom,  sincere  anxiety  to  do  justice, 
and  absolute  independence,  which  have  char- 
acterized this  distinguished  magistrate  during 
his  judicial  career,  as  well  as  their  grateful 
recollection  of  the  kindly  courtesy  which  he 
has  constantly  exhibited,  and  their  sincere 
wishes  for  his  continued  health  and  happiness. 

Resolved,  That  the  Attorney-General  be  re- 
quested to  present  these  resolulions  to  the 
court,  and  ask  that  they  be  entered  on  its 
minutes,  and  that  they  may  be  communicated 
by  it  to  Mr.  Justice  Strong. 

Mr.  Attorney-General  Devens  presented  the 
action  of  the  bar  to  the  Court  and«requested 
that  the  same  be  entered  in  the  minutes  there- 
of, which  was  accordingly  done. 


Book  Notices. 

"The  Old  Court  House"  is  the  title  of  a 
volume  written  by  Judge  A.  G.  W.  Carter,  of 
the  Cincinnati  Bar,  extending  so  far  back 
**  that  the  memory  of  man  runneth  not  to  the 
contrary-" 

The  yarns  and  stories  told,  cited  and  men- 
tioned are,  of  course,  very  interesting  to  those 
immediately  concerned.  *  Many  of  them  are, 
in  fact,  most  laughable  and  **  side-splitting." 
Still,  "  The  Old  Court  House,"  excepting  the 
fun,  which  is  universal,  is  purely  local,  and  can 
never  be  regarded  as  anything  but  fun.  Other- 
wise, it  is  not  complimentary  to  the  profession. 
The  perpetuity  of  such  legal  literature  is  of 
questional  propriety. 

And  yet  " The  Old  Court  House"  is  abun- 
dantly worth  the  price,  f  2.50.    It  is  probably -. 


the  cheapest  Court  House  in  the  world.  Peter 
G.  Thomson,  Publisher,  Cincinnati,  has  exe- 
cuted his  work  in  good  order. 

We  are  in  receipt  of  volume  3  (new 
series)  of  the  Northwestern  Reporter,  con- 
taining all  the  decisions  of  the  Supreme 
Courts  of  Minnesota,  Wisconsin,  Iowa,  Michi- 
gan, Nebraska  and  Dakota,  from  November 
22,  1879,  to  January  10,  1880.  Mr.  Homer 
C.  Eller,  editor,  and  the  Western  Publishing 
Co.,  of  St.  Paul,  Minn.,  publishers.  Both  de- 
serve the  thanks  of  the  profession,  for  each 
has  performed  faithful  work. 


U.  S.  Sapreme  Coart  ProceediB^. 

No.  87.  Thomas  McElrath,  appellant,  v. 
United  States;  appeal  from  the  Court  of 
Claims ;  judgment  affirmed.  Opinion  by  Mr. 
Justice  Harlan. 

No.  41.  The  Swain  Turbine  &  Manufactur- 
ing Company,  appellant,  v.  James  E.  Ladd  ; 
appeal  from  the  Circuit  Court  of  United  States 
District  of  Massachusetts;  decree  affirmed 
with  costs.    Opinion  by  Mr.  Justice  Bradley. 

No.  91.  Joseph  Swift  et  al.,  appellants,  v. 
Jaoet  Smith,  administratrix,  etc.;  appeal 
from  the  Circuit  Court  of  the  United  States, 
Northern  District  of  Illinois ;  decree  affirmed 
with  costs  and  cause  remanded.  Opinion  by 
Mr.  Justice  Strong. 

No.  112.  Samuel  J.  Lanahan,  appellant,  v. 
James  E.  and  Clara  Sears ;  appeal  from  the 
Circuit  Court  of  the  United  States  Western 
District  of  Texas ;  decree  affirmed  with  costs. 
Opinion  by  Mr.  Justice  Field. 

No.  707.  The  United  States  ex  rel.  Thomas 
McBride,  plaintiff  in  error,  v.  Carl  Schurz, 
Secretary  of  the  Interior ;  in  error  to  the  Su- 
preme Court  of  the  District  of  Columbia ;  re- 
versed with  costs  and  cause  remanded,  with 
instructions  to  issue  the  writ  of  mandamus. 
Opinion  by  Mr.  Justice  Miller ;  dissenting,  Mr. 
Chief  Justice  Waite  and  Mr.  Justice  Swayne. 

No.  96.  William  B.  and  D.  M.  Daniels, 
plaintiffs  in  error,  v.  Edward  Tearney  et  al., 
executors,  etc. ;  in  error  to  the  Circuit  Court 
of  Jefferson  county,  State  of  West  Virginia ; 
judgment  affirmed  with  costs  and  interest. 
Opinion  by  Mr.  Justice  Swayne. 

No.  97.  William  B.  and  D.  M.  Daniels, 
plaintiffs  in  error,  v.  Edward  Tearney  et  al^ 
executors,  etc. ;  in  error  to  the  Circuit  Court 
of  Jefferson  county.  State  of  West  Virginia ; 
judgment  affirmed  with  costs  and  interest- 
Opinion  by  Mr.  Justice  Swayne. 

No.  82.  Robert  C.  White,  appellant,  v.  the 
United  States;  appeal  from  the  Court  of 
Claims ;  judgment  affirmed.  Opinion  by  Mr. 
Chief  Justice  Waite. 
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No.  85.  The  steamboat  Sabine,  etc.,  appel- 
lants, V.  the  steamboat  Richmond,  etc. ;  ap- 
peal from  Circuit  Court  of  the  United  States 
for  the  District  of  Louisiana ;  decree  affirmed 
with  costs  and  interest.  Opinion  by  Mr.  Chief 
Justice  Waite. 

No.  86.  James  S.  Clarke  &  Co.,  appellants, 
V.  the  United  States ;  appeal  from  the  Court 
of  Claims ,  judgment  affirmed.  Opinion  by 
Mr.  Chief  Justice  Waite. 

No.  88.  James  6.  Gibbs,  appellant,  v. 
Wiepke  et  al. ;  appeal  from  the  Circuit  Court 
of  the  United  States  for  Western  District  of 
Michigan ;  decree  affirmed  with  costs  and  f  500 
damages.    Opinion  by  Chief  Justice  Waite. 

No.  90.  Henry  Kaiser  et  ux.,  appellants,  v. 
George  W.  Stickney  et  al. ;  appeal  from  the 
Supreme  Court  of  the  District  of  Columbia ; 
decree  affirmed  with  costs.  Opinion  by  Mr. 
Chief  Justice  Waite. 

No.  94.  Charles  McLaughlin,  plaintiff  in 
error,  v.  J.  M.  Fowler ;  in  error  to  the  Supreme 
Court  of  the  State  of  California ;  Judgment  af- 
firmed with  costs.  Opinion  by  Mr.  Chief  Jus- 
tice Waite. 

No.  95.  Charles  McLaughlin,  plaintiff  in 
error,  v.  Edward  Thorpe ;  in  error  to  the  Su- 
preme Court  of  the  State  of  California ;  judg- 
ment affirmed  with  costs.  Opinion  by  M.\ 
Chief  Justice  Waite. 

No.  98.  William  Dennison  et  al.,  commis- 
sioners, etc.,  appellants,  v.  Columbus  Alex- 
ander; appeal  from  the  Supreme  Court  of 
the  District  of  Columbia ;  appeal  dismissed, 
each  party  paying  their  own  costs  in  this  court. 

No.  101.  Theodore  Hawley,  plaintiff  in  er- 
ror, V.  C.  W.  Upton,  assignee,  etc. ;  in  error 
to  the  Circuit  Court  of  the  United  States, 
Distric  t  of  Iowa ;  judgment  affirmed  with  costs 
and  interests.  Opinion  by  Mr.  Chief  Justice 
Waite. 

No.  in.  Richard  S.  Pryor,  plaintiff  in  er- 
ror, V.  Horace  S.  Johnson  ;  in  error  to  the  Su- 
preme Court  of  the  District  of  Columbia; 
judgment  affirmed  with  costs.  Opinion  by 
Mr.  Chief  Justice  Waite. 

No.  575.  Minor  Meriwether,  recorder,  etc., 
of  the  city  of  Memphis  et  al.,  appellants,  v. 
Robert  Garrett  &  Sons  et  al. ;  appeal  from 
the  Circuit  Court  of  the  United  States, 
Western  District  of  Tennessee;  decree  re- 
versed with  costs,  and  cause  remanded  with 
instructions  to  dismiss  the  bills  without  preju- 
dice. Opinion  by  Mr.  Chief  Justice  Waite. 
Mr.  Justice  Field  delivered  an  opinion  con- 
curred in  by  Mr.  Justice  Miller  and  Mr.  Jus- 
tice Bradley.  Mr.  Justice  Strong  delivered  a 
dissenting  opinion,  concurred  in  by  Mr.  Jus- 
tice Swayne  and  Mr.  Justice  Harlan. 

No.  1086.  The    Lake    Shore  <Sb  Michigan 


Southern  Railway  Company,  appellant,  v.  The 
National  Car  Brake  Shoe  Company ;  submis- 
sion set  aside,  and  case  restored  to  its  place 
on  the  docket. 

No.  1127.  John  H.  Johnson,  executor,  etc., 
appellant,  v.  John  F.  Lee  et  al. ;  on  motion  of 
Mr.  Job  Barnard,  docketed  and  dismissed 
with  costs. 

No.  140.  The  Union  Pacific  Railroad  Com- 
pany, plaintiff  in  error,  v.  the  Board  of  Com* 
missioners  of  Polk  County ;  on  motion  of  Mr. 
A.  J.  Poppleton,  counsel  for  plaintiff  in  error, 
dismissed  with  costs. 

No.  707.-OOTOBBR  TjEBM.  1880. 

Thb  United  States,  exrel.  Thomas  McBridb 
Plaintiff  in  Error, 

V. 

Carl  Schurz,  Secretary  of  the  Department 

of  the  Interior. 

In  Error  to  the  Supreme  Court  of  the  District 

of  Columbia. 

1.  The  Supreme  Court  of  the  District  of  Columbia 
is  authorized  to  Issue  the  writ  of  mandamus  as  an 
original  process  In  cases  where,  by  the  principles 
of  the  common  law,  the  party  Is  entitled  to  It. 

2.  When  a  patent  to  a  citizen  for  a  part  of  the  public 
lands  has  been  regularly  8lfi:ned  by  the  Preaident, 
and  sealed  with  the  seal  of  the  government, 
countersigned  by  the  recorder  and  duly  recorded, 
the  right  to  Irs  possession  by  the  grantee  Is  perfect, 
and  a  writ  of  mandamus  will  lie  to  the  officer  in 
whose  po»8ession  It  Is,  to  compel  its  delivery. 

3.  In  the  progress  of  the  proceedings  to  acquire, 
under  the  laws  of  the  United  States,  a  title  to  the 
public  lands,  there  must.  In  all  cases  where  the 
claimant  Is  successful,  come  a  period  when  the 
power  of  the  executive  officers,  who  constitute 
the  Land  Department,  over  those  poceedlngs 
cea^e3.  That  period  Is  precisely  when  the  last 
official  act  has  been  performed  which  Is  necessary 
to  transfer  the  title  from  the  government  to  th» 
citizen. 

4.  Tide  by  patent  from  the  United  SUtes  Is  title 
by  record,  and  delivery  of  the  Instrument  to  the 
grantee  Is  not  essential  to  pass  the  title,  as  In  con- 
veyances by  private  persons. 

5.  Therefore,  when  the  officers  whose  action  Is 
rendered  by  the  laws  necessary  to  vest  the  title 
in  the  claimant,  havo  decided  in  his  favor,  and 
the  patent  has  t>een  duly  signed,  sealed,  counter- 
signed, and  recorded,  the  title  of  the  land  has 
passed  to  the  grantee,  and  there  remains  nothing 
more  to  be  done  by  the  land  office  but  the  minis- 
terial duty  of  delivering  the  Inscmment,  which 
can  be  enforced  by  mandamus. 

6.  An  acceptance  of  the  grant  will,  in  such  case, 
be  presumed  from  the  efforts  of  the  grantee  to 
secure  the  favorable  action  of  the  department, 
and  especially  from  the  demand  for  possession  of 
the  patent. 

Mr.  Justice  Millek  delivered  the  opinion 
of  the  court 
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This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  District  of  Columbia. 

In  that  court  it  was  commenced  by  a  peti- 
'  tion  for  a  writ  of  mandamus  to  compel  the 
Secretary  of  the  Interior  to  deliver  to  the  re- 
lator, McBride,  a  patent  for  a  quarter-section 
of  the  public  lands,  which,  it  was  alleged,  had 
been  signed  by  the  President,  the  seal  of  the 
United  States  affixed  to  it,  and  duly  recorded 
in  the  proper  book  in  the  General  Land  Office, 
and  countersigned  by  the  recorder.  For  this 
instrument,  while  in  the  immediate  possession 
of  the  Secretary,  McBride  made  demand  and 
was  refused,  whereupon  he  filed  the  petition 
for  mandamus;  The  court,  instead  of  issuing 
the  alternative  writ,  proceeded  by  ordering  a 
rule  on  the  Secretary  to  show  cause  why  the 
writ  should  not  issue.  A  supplemental  peti- 
tion was  filed,  and  Secretary -Schurz,  in  due 
time,  filed  his  answer,  accompanied  by  certain 
exhibits,  to  which  the  relator  replied  by  tak- 
ing issue,  according  to  the  rules  of  practice 
prescribed  by  that  court,  on  every  allegation 
of  the  answer. 

Upon  these  pleadings  and  the  following 
agreed  statement  of  facts  signed  by  counsel 
for  each  party,  the  case  was  heard  and  the 
rule  was  discharged : 

**  Agreed  statement  of  counsel. 

* "  In  the  Supreme  C  ourt  of  the  District  of 

Columbia,  this  14th  day  of  Nov.,  1879. 
The  United  States,  ex  rel.  Thomas  McBride, 

V. 

Carl   Schurz,  Secretary  of  the  Department 

of  the  Interior. 

At  Law.    No.  21200. 

*'  Be  it  remembered  that  on  the  hearing  of 
this  cause  before  the  Supreme  Court  of  the 
District  of  Columbia,  sitting  in  general  term, 
on  the  28th  day  of  October,  1879,  it  was  con- 
ceded by  both  parties  that  all  the  allegations 
of  the  original  petition  were  true,  except  the 
one  that  the  premises  named  in  the  petition 
were  in  1862  subject  to  pre-emption  filing  or 
homestead  entry. 

'*  It  was  also  conceded  that  the  case  relating 
to  said  premises,  set  out  in  the  answer  of  re- 
spondent, had  been  appealed  from  the  de- 
cision of  the  Commissioner  of  the  General 
Land  Office  to  the  Secretary  of  the  Interior, 
and  was  pending  before  the  said  Secretary  at 
the  time  of  the  demand  for  said  patent  was 
made  on  him,  as  set  forth  in  the  said  original 
petition  of  relator,  and  for  some  days  there- 
after, and  that  at  the  time  of  said  demand,  and 
for  some  days  thereafter,  the  said  patent  was, 
with  the  papers  in  said  case,  as  an  exhibit  in 
said  case,  in  the  office  of  the  Secretary  of  the 


Interior,  and  was  not  in  the  office  of  the  Com- 
missioner of  the  General  Land  office. 

"  It  was  also  conceded  that  the  incorporated 
town  of  Grantsville,  set  forth  in  the  answer 
of  the  respondent,  was  in  fact  the  incorporated 
city  of  Grantsville,  and  that  it  was  incorpo- 
rated by  the  territorial  legislature  of  Utah  on 
the  12th  day  of  January,  1876,  and  that  said 
act  should  be  treated  as  referred  to  and  made 
a  part  of  this  case. 

'*  All  other  matters  in  said  case  stood  upon 
the  original  and  supplemental  petition,  the 
answer  of  respondent,  and  the  replication 
thereto.  There  was  no  other  or  further  proof 
or  evidence  offered  by  either  party. 

**  One  of  the  rules  of  this  court  is  as  follows : 

"  83.  The  joinder  in  issue  may  be — 

"  *The  plaintiff  joins  issue  upon  the  defend- 
ant's first  plea. 

"  The  defendant  joins  issue  upon  the  plain- 
tiff's replication  to  the  first  plea'. 

"And  this  form  of  joinder  shall  be  deemed 
to  be  a  denial  6f  the  substance  of  the  pleading 
to  which  it  relates,  and  an  issue  thereon. 

"  And  thereupon  the  said  court,  upon  the 
10th  day  of  November,  1879,  upon  the  evi- 
dence  and  pleading  aforesaid,  gave  judgment 
for  the  said  respondent. 

'*  The  foregoing  facts  are  stipulated  to  be  a 
full  and  true  statement  of  this  case,  and  made 
part  of  the  record  therein. 

*'Nov.  14,  1879.  "W.  H.  Smith, 

Att'yforplff. 
"U.  J.  Baxter, 
"  Of  Counsel  for  Respt. 

"  Whereupon  the  court  orders  the  said  stipu- 
lation to  be  made  of  record  in  the  case." 
*  *  *  w  ♦  # 

Some  question  was  made  on  the  argument 
in  this  court  as  to  the  effect  of  the  answer  as 
evidence,  and  the  practice  in  the  Court  of 
King's  Bench,  in  England,  has  been  referred 
to  as  making  the  return  to  the  writ  conclusive 
or  at  least  evidence  of  all  it  states.  We  are 
relieved  of  any  difficulty  on  this  point  by  the 
stipulation  of  the  parties. 

No  writ  of  mandamus,  alternative  or  other- 
wise, was  issued,  and  there  was,  therefore,  no 
technical  return  to  such  a  writ,  and  in  strict- 
ness the  rule  applicable  to  such  a  writ  does 
not  apply.  If,  however,  it  could  be  held  that 
the  answer  to  the  rule  to  show  cause  stands 
in  the  place  of  a  return  to  a  writ  of  mandamus, 
the  parties  have  voluntarily  made  their  own 
issues  and  stipulated  as  to  the  evidence  which 
shall  be  considered  by  the  court. 

By  this  stipulation  the  allegations  of  the 
original  petition,  except  one  which  is  specified, 
are  to  be  taken  as  true.  Certain  other  facts 
are  then  set  out.    It  is  then  added  that  all 
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other  matters  stand  upon  tbe  original  and 
supplemental  petitions,  tlie  answer  and  repli- 
cation, and  that  there  was  no  other  or  further 
proof  offered  by  either  party.  As  the  repli- 
cation distinctly  put  in  issue  every  paragraph 
of  the  answer,  as  no  evidence  was  offered  in 
support  of  the  answer,  and  as  the  rule  of  the 
court  is  recited  which  makes  the  replication 
in  this  case  a  denial  of  the  substance  of  the 
pleading  to  which  it  relates,  we  must  exclude 
the  supplemental  petition  and  the  answer  of 
the  respondent  as  evidence  and  decide  the 
case  on  the  allegations  of  the  original  petition 
and  tbe  facts  stipulated  in  the  agreed  case. 

The  petition  alleged  that  McBride,  who  had 
the  requisite  qualification  to  assert  a  claim 
under  the  pre-emption  or  homestead  laws, 
settled  upon  the  land  covered  by  the  patent 
in  the  year  1862,  with  intent  to  appropriate  it 
under  the  laws  of  the  United  States  ;  that  he 
erected  a  dwelling-house,  cultivated  the  land, 
and  has  continuously  occupied  and  resided 
on  it  ever  since.  That  in  May,  1869,  he  made 
a  homestead  entry  of  the  land  at  the  proper 
land  office  in  Salt  Lake  City.  That  he  duly 
presented  this  claim  according  to  law  and  the 
rules  of  the  land  department,  with  such  effect 
that  a  patent  to  him  for  the  land  was  signed 
by  the  President  on  the  26th  of  September, 
1877,  sealed  with  the  seal  of  the  United 
States,  countersigned  by  the  recorder  of  the 
General  Land  Office,  and  duly  recorded  by 
him  in  the  proper  record  book  of  that  office. 
That  this  patent  was  transmitted  by  mail  to 
the  local  land  officers  at  Salt  Lake  for  de- 
livery to  the  petitioner,  and  was,  while  there, 
demanded  by  him  of  those  officers,  who  re- 
fused to  deliver  it.  That  said  patent  was 
afterwards,  by  order  of  the  Commissioner  of 
the  Land  Office,  returned  to  that  office,  and 
coming  into  the  possession  of  the  Secretary  of 
the  Interior  on  some  proceedings  by  other 
parties  contesting  petitioner's  right  to  the 
land,  petitioner  again  demanded  its  delivery 
to  him  of  the  Secretary,  who  also  refused.  He 
thereupon  filed  his  petition  for  the  mandamus. 

We  are  met  at  the  threshold  of  this  inquiry 
by  a  denial  of  the  authority  of  the  Supreme 
Court  of  the  District  of  Columbia  to  issue  a 
writ  of  mandamus,  as  an  original  process. 

The  argument  is  that  the  jurisdiction  of  that 
court  over  this  class  of  subjects  is  governed 
by  sec.  760  of  the  Revised  Statutes  relating  to 
the  District  of  Columbia.  That  section  enacts 
that  **the  Supreme  Court  shall  possess  the 
same  power  and  exercise  the  same  jurisdiction 
as  the  circuit  courts  of  the  United  States." 
As  this  court  decidbd  in  Mclntyre  v.  Wood, 
7  Cranch,  505,  and  McClung  v.  Silliman,  6 
Wheaton,  599,  that  the  circuit  courts  of  the 


United  States  possessed  no  such  power,  the 
argument  would  be  perfect  if  no  other  powers 
on  that  subject  existed  in  the  Supreme  Court 
of  the  District  than  what  is  conferred  by  the 
above  section. 

But  this  court,  in  the  case  of  Kendall  v.  The 
United  States,  held  that  by  the  act  of  February 
27,  1801,  organizing  originally  the  courts  of 
this  District,  the  clause  of  that  act  which  de- 
clared the  laws  of  Maryland  in  force  at  that 
date,  continued  in  force  in  that  part  of  the 
District  which  had  been  ceded  by  that  State, 
invested  the  circuit  court,  as  it  was  then  called, 
with  this  very  power,  because  it  was  a  common- 
law  jurisdiction,  and  the  common  law  on  that 
subject  was  then  in  force  in  Maryland.  12 
Peters,  618,  et  aeq.  This  proposition  has  been 
repeatedly  upheld  by  the  court  since  that  time, 
and  up  to  the  date  of  revision  it  was  no  longer 
an  open  question  that  in  a  proper  case  the 
court  had  authority  to  issue  the  writ. 

It  is  now  said,  however,  that  this  section 
being  enacted  as  of  the  first  day  of  December, 
1873,  defines  the  jurisdiction  of  the  Supreme 
Court  of  the  District  as  governed  by  the  powers 
of  the  circuit  courts  of  the  United  States  over 
the  same  subject  at  that  date,  at  which  time 
it  is  clear  these  latter  courts  had  no  such 
power ;  and  that  as  the  revision  repealed  all 
other  laws  on  the  &ame  subject,  the  act  con- 
cerning the  law  of  Maryland  no  loiter  applied 
to  the  case. 

This  leaves  out  of  the  process  of  reasoning 
the  92d  section  of  the  revision,  which  declares 
again  that  ''the  laws  of  the  State  of  Maryl&nd, 
not  inconsistent  with  this  title,  as  the  same 
existed  on  the  27th  day  of  July,  1801,  except 
as  since  modified  or  repealed  by  Congress 
or  by  authority  thereof,  or  until  so  modified 
or  repealed,  continue  in  force  within  the 
District.*'  Thus  the  argument  is  precisely 
the  same  as  it  was  in  the  case  of  Kendall  v. 
United  States,  for  it  was  urged  there,  as  here, 
that  as  the  act  creating  the  court  measured  its 
jurisdiction  by  that  of  the  circuit  courts  of  the 
United  States,  which  had  no  such  jurisdiction, 
there  could  be  none  in  the  former ;  to  which 
the  court  replied,  th«  provision  which  con- 
tinued in  force  the  laws  of  Maryland. 

The  revision  has  merely  separated  the  differ- 
ent sections  of  the  act  of  February  27,  1801, 
and  placed  part  of  it  in  section  760  and  part 
of  it  in  section  92.  Neither  provision  is  re- 
pealed, but  we  think  both  of  them  are  retained, 
with  the  construction  placed  on  them  by  this 
court  in  Kendall  v.  United  States  and  the  sub- 
sequent cases.  But  this  question  would  seem 
to  be  set  at  rest  by  the  act  of  1877,  "toper- 
feet  the  revision  of  the  statutes  of  the  United 
States^  aqd  of  the  statutes  relating  to  the  Dis- 
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trict  of  Colambia."  The  act  amends  section 
765  of  the  Revised  Statutes  of  the  District, 
by  enacting  that  *'  said  coarts  shall  have  cog- 
nizance of  all  crimes  and  offences  committed 
within  said  District,  and  in  all  cases  in  law 
and  equity  between  parties,  both  or  either  of 
which  shall  be  resident  or  be  found  within 
said  District,  and  also  of  all  suits  of  a  civil 
nature  at  common  law  or  in  equity,  in  which 
the  United  States  shall  be  plaintiffs  or  com- 
plainants."    19  U.  S.  Stat.,  268. 

We  are  of  opinion  that  the  authority  to  issue 
writs  of  mandamus  in  cases  in  which  the  par- 
ties are  by  the  common  law  entitled  to  them, 
is  vested  in  the  Supreme  Court  of  the  District 
of  Columbia. 

We  proceed  to  inquire  whether  the  relator 
has  made  such  a  case. 

If  the  relator  was  entitled  to  the  possession 
of  the  patent  as  his  property,  and  it  was  the 
plain  duty  of  the  Secretary  to  deliver  it  to  him 
when  demanded,  then,  under  all  the  authorities, 
and  especially  the  decisions  of  this  court,  he 
is  entitled  to  the  remedy  he  asks.  From  the 
case  of  Marbury  v.  Madison,  I  Cranch  R.,  187, 
down  to  the  present  time,  such  has  been  the 
settled  doctrine  of  this  court.  And  though  it 
may  be  said  that  the  opinion  of  Chief  Justice 
Marshall  in  that  case  was  not  necessary  to  the 
decision  made,  which  was  that  this  court  had 
no  original  jurisdiction  in  that  case,  the  prin- 
ciples of  the  opinion  ha^e  been  repeatedly 
recognized  and  acted  upon  in  this  court  since, 
and  the  case  cited  with  approval  in  its  defi- 
iTition  of  the  circumstances  under  which  per- 
sons holding  public  offices  will  be  compelled 
to  perform  certain  duties  which  are  merely 
ministerial.  Kendall  v.  United  States,  12 
Peters,  618 ;  Kendall  v.  Stokes,  8  How.,  98 ; 
Decatur  v.  Paulding,  14  Peters,  358 ;  Com- 
missioner V.  Whitely,  4  Wall.,  584. 

The  next  objection  to  issuing  the  writ  which 
we  are  called  to  consider,  is  that  the  Secre- 
tary, in  deciding  whether  he  would  deliver  the 
patent  to  McBride  or  not,  was  called  upon  to 
exercise  a  Judgment  and  discretion  on  the 
case  presented  to  him  which  were  not  minis- 
terial, but  which  wer«  rather  judicial  in  their 
character,  and  in  regard  to  which  many  mat- 
ters were  to  be  considered — such  as  the  validity 
of  the  title  conferred  by  the  patent,  the  cir- 
cumstances under  which  it  was  signed,  sealed, 
and  recorded,  and  the  conflicting  rights  of 
other  parties  to  the  land  covered  by  it.  In 
short,  that  this  execution  of  the  patent  con- 
cluded nothing,  and  the  authority  of  the 
Secretary  and  the  Commissioner  of  the  Gen- 
eral Land  Office  to  deal  with  the  whole  subject, 
including  the  relator's  right  to  the  land,  re- 
mained unaffected  by  the  patent.    Whether 


this  be  so  or  not  must  depend  upon  the  author- 
ity conferred  by  Congress  upon  those  officers, 
and  the  effect  of  the  patent  in  the  stage  to 
which  it  had  come  when  the  demand  for  its 
possession  was  made  by  McBride. 

The  Constitution  of  the  United  States 
declares  that  Congress  shall  have  power  to  dis- 
pose of  and  make  all  needful  rules  and  regu- 
lations respecting  the  territory  and  other 
property  belonging  to  the  United  States,  and 
under  this  provision  the  sale  of  the  public 
lands  has  been  placed  by  statute  under  the 
control  of  the  Secretary  of  the  Interior. 

To  aid  him  in  the  performance  of  this  duty, 
a  bureau  has  been  created,  at  the  head  of  which 
is  the  Commissioner  of  the  General  Laud 
Office,  with  many  subordinates.  To  them  as 
a  special  tribunal  Congress  has  confided  the 
execution  of  the  laws  which  regulate  the  sur- 
veying, the  selling,  and  the  general  care  of 
these  lands. 

Congress  has  also  enacted  a  system  of  laws 
by  which  rights  to  these  lands  may  be  ac- 
quired, and  the  title  of  the  Grovernment  con- 
veyed to  the  citizen,  and  this  court  has  with 
a  strong  hand  upheld  the  doctrine  that  so  long 
as  the  legal  title  to  these  lands  remained  in 
the  United  States,  and  the  proceedings  for 
acquiring  title  were  as  yet  in  fieri  before  this 
special  tribunal  created  by  Congress  for  de- 
ciding the  questions  which  should  arise  in  the 
course  of  these  proceedings,  the  courts  would 
not  interfere  to  control  the  exercise  of  the 
power  thus  vested  in  that  tribunal.  To  that 
doctrine  we  still  adhere. 

But  we  have  also  held  that  when,  by  the 
action  of  these  officers  and  of  the  President  of 
the  United  States,  in  issuing  a  patent  to  a 
citizen,  the  title  to  the  land  has  passed  from 
the  Government,  the  question  of  who  is  the 
real  owner  of  it  is  open  in  the  proper  courts 
to  ail  the  considerations  appropriate  to  the 
case.  And  this  is  so,  whether  the  United 
States  shall  sue  to  set  aside  the  patent  and 
recover  back  the  title  so  conveyed,  as  in  United 
States  V.  Stone,  2  Wall.,  525,  or  an  individual 
shall  sue  to  have  the  title  conveyed  by  the 
patent,  held  by  the  patentee  in  trust  for  that 
individual,  on  account  of  equitable  circum- 
stances which  entitle  him  to  that  relief. 
Johnson  v.  Towsley,  13  Wall.,  72,  and  other 
cases. 

In  the  case  before  us  it  is  said  that  the  in- 
strument called  a  patent,  which  purports  in 
the  name  of  the  United  States  to  convey  to 
McBride  the  land  in  controversy,  is  not 
effectual  for  that  purpose  for  want  of  delivery. 
That  though  signed  and  sealed  and  recorded, 
and  sent  to  the  register  of  the  Land  Office  at 
Si^lt  Lake  City  for  delivery  to  him,  it  never 
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was  so  delivered,  and  has   always  remained 
under  the  control  of  the  officers  of  the  Land 
Department,  and  that  the  instrument  is  invalid 
as  a  deed  of  conveyance  for  want  of  delivery 
to  the  grantee.    If  it   were  conceded   that 
delivery  of  this  patent  is  essential  to  its  power 
to  transfer  title  to  the  grantee,  and  that  such 
delivery  is  required  as  that  which  is  necessary 
hetween  man  and  man,  it  would  be  a  question 
of  some   difficulty  to  decide   whether  such 
delivery  has  taken  place  in  this  case.    The 
well-known  principle  by  which  the  intention 
of  the  grantor  in  a  deed  to  make  an  act  which 
falls  far  short  of  maoual  delivery,  to  stand 
for  delivery,  when  so  designed,  might  well  be 
applied  to  the  act  of  the  Commissioner  in 
transmitting  the  patent  by  mail  to  the  local 
office  for  the  purpose  of  delivery ;  while  on 
the  other  hand  it  is  argued  with  much  force 
that  the  instrument  never  actuall}'   passed 
from  the  Land  Office  or  the  control  of  its 
officers.    We  do  not  think  the  decision  of 
this  point  necessary  to  the  case  before   us. 
We  are  of  opinion  that  when  upon  the  decis- 
ion of  the  proper  office,  that  the  citizen  has 
become  entitled  to  a  patent  for  a  portion  of 
the  public  lands,  such  a  patent  is  in  that  office 
made  out  and  signed  by  the  President,  and 
when  the  seal  of  the  United  States  is  affixed  to 
the  instrument,  countersigned  by  the  recorder 
of  the   land  office,  and  duly  recorded  in  the 
record  book  kept  for  that  purpose,  it  becomes 
a  solemn  public  act  of  the  government  of  the 
United  States  and  needs  no  further  delivery 
or  other  authentication  to  make  it  perfect  and 
valid.     That  in  such  case  the  title  to  the  land 
conveyed  passes  by  matter  of  record  to  the 
grantee,  and  that  delivery  as  in  case  of  deeds 
of  private  individuals  is  not  necessary  to  give 
effect  to  the  granting  clause  of  the  instrument. 
The  authorities  on  this  subject  are»numer- 
ous  and  they  are  uniform.    They  have  their 
origin  in  the  decisions  of  the  English  courts 
upon  the  grants  of  the  Crown  evidenced  by 
instruments  called  there,  as  here,  patents. 

Blackstone  describes  four  modes  of  aliena- 
tion or  transfer  of  title  to  real  estate,  which  he 
calls  common  assurance ;  the  first  of  which  is 
by  matter  in  pais  or  deed,  the  second  by  mat- 
ter of  record  or  an  assurance  transacted  only 
in  the  king's  public  courts  of  record,  the  third 
by  special  custom,  and  the  fourth  by  devise  in 
a  last  will  or  testament. 

In  the  chapter  devoted  to  alienation  by  deed 
he  enumerates  among  the  requisites  to  its  va- 
lidity the  act  of  delivery.  Book  2,  chap.,  20. 
But  in  chapter  21,  devoted  to  alienation  by 
matter  of  record,  nothing  is  said  about  deliv- 
ery as  necessary  to  pass  the  title,  and  under 
this  head  he  includes  the  kings  |i;rants.  These 


he  says,  are  all  made  matter  of  public  record, 
and  are  contained  in  charters  or  letters-pat- 
ent. He  then  recites  the  processes  by  which 
patents  are  prepared  and  perfected,  the  vari- 
ous officers  through  whose  hands  they  pass, 
and  the  manner  of  affixing  the  seal  to  them[ 
and  their  final  enrolment.  They  are  then  per- 
fect grants,  and  no  mention  is  made  of  deliv- 
ery as  a  prerequisite  to  their  validity.  After 
this  they  can  only  be  revoked  or  annulled  by 
scire  facias  or  other  judicial  proceeding.  2 
Commentaries,  346.  The  importance  attached 
to  the  delivery  of  the  deed  in  modern  convey- 
ancing arises  largely  from  the  fact  that  the 
deed  has  taken  the  place  of  the  ancient  livery 
of  seizin  in  feudal  times,  when  in  order  to  give 
efiiect  to  the  enfeofi^ment  of  the  new  tenant,  the 
act  of  delivering  possession  in  a  public  and 
notorious  manner  was  the  essential  evidence 
of  the  investiture  of  the  title  to  the  land.  This 
became  gradually  diminished  in  importance 
until  the  manual  delivery  of  a  piece  of  the 
turf,  and  many  other  symbolical  acts,  became 
sufficient.  When  all  this  passed  away  and 
the  creation  and  transfer  of  estates  in  land  by 
a  written  instrument,  called  the  act  or  deed  of 
the  party,  became  the  usual  mode,  the  instru- 
ment was  at  first  delivered  on  the  land  in  lieu 
of  livery  of  seizin.  Shepherd's  Touchstone, 
54 ;  Coke  upon  Littleton,  266  b ;  Washburn 
on  Real  Property,  book  3,  page  308.  Finally, 
any  delivery  of  the  deed,  or  any  act  which  the 
party  intended  to  stand  for  such  delivery,  be- 
came effectual  to  pass  the  title.  Church  v. 
Gilraan,  16  Wendell,  666 ;  Butler  v.  Baker,  3 
Coke,  26  b;  Warren  v.  Levitt,  11  Foster,  N. 
H.  R.,  340 ;  Hatch  v.  Hatch,  9  Mass.  R.,  307. 
But  in  regard  to  the  transfer  of  title  by  mat- 
ter of  record,  whether  this  record  were  ajudg- 
ment  or  decree  in  a  court  of  Justice,  as  fines 
and  recoveries,  or  the  record  made  in  the 
proper  office  (generally  in  the  Court  of  Cban- 
eery  by  the  Lord  Chancellor)  of  the  king's 
grant,  called  enrolment,  no  livery  of  seizin 
was  necessary,  nor  any  delivery  of  the  docu- 
ment sealed  with  the  king's  seal ;  for  when 
this  seal  was  affixed  to  the  instrument  and 
the  enrolment  of  it  was  made,  no  higher  evi- 
dence could  be  had,  nor  was  any  oJier  evi- 
dence necessary  of  this  act  or  deed  of  the 
king.  Hence,  Mr.  Cruise,  in  his  digest  of  the 
English  Law  of  Real  Property,  says :  "  The 
king's  letters-patent  need  no  delivery;  nor 
his  patents  under  the  great  seal  of  the  Duchy 
of  Lancaster ;  for  they  are  sufficiently  authen- 
ticated and  completed  by  the  annexing  of  the 
respective  seals  to  them."  Title  XXXIV., 
Section  1,  Paragraph  3. 

In  the  case  of  Marbury  v.  Madison,  1  Cranch 
R.,  to  whjch  we  Jbave  already  referred,  the 
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court,  likening  the  conimission  of  the  justice  ,  the  jyatent  to  him,  though  t'uit patent  still  remains 
of  the  peace,  which  was  signed  and  sealed  by  I  in  the  land  office  without  any  actual  tradition 
the  President  and  left  in  the  hands  of  the  Sec-  \ofU  to  any  one.  The  patent  was  issued  by 
retary  of  State,  to  a  patent  for  lands,  uses  this  authority  and  direction  of  law,  and  upon  gen- 
language  :  eral  principles,  wJtere  the  patentee  does  not  ea> 
*'By  the  act  passed  in  1796,  authorizing  the  i  pressZ^  dissent,  his  assent  and  acceptance  are 
sale  of  lands  above  the  mouth  of  the  Kentucky  ]  to  be  presumed  from  the  beneficial  nature  of 
river,  (vol.  8,  p.  229),  the  purchaser,  on  paying  i  the  grant.     But  it  is  hardly  necessary  to  resort 


his  purchase-money,  becomes  completely  en 
titled  to  the  property  purchased,  and  on  pro- 
ducing to  the  Secretary  of  State  the  receipt  of 
the  treasurer,  upon  a  certificate  required  by 
the  law,  the  President  of  the  United  States  is 
authorized  to  grant  him  a  patent.  It  is  fur- 
ther enacted  that  all  patents  shall  be  counter- 
signed by  the  Secretary  of  State  and  recorded 
in  his  oflSce.  If  the  Secretary  of  State  shovM 
choose  to  withhold  this  patent,  or,  the  patent  be- 
ing lost,  should  refuse  a  copy  of  it,  can  it  be 
imagined  that  the  law  furnishes  to  the  injured 
party  no  remedy?  It  is  not  believed  that  any 
person  whatever  would  attempt  to  maintain 
such  a  proposition." 

In  another  part  of  the  opinion  it  is  said : 
"  In  all  cases  of  letters-patent,  certain  solem- 
nities are  required  by  law,  which  solemnities 
are  the  evidences  of  the  validity  of  the  instni- 
ment.  A  formal  delivery  to  the  person  is  not 
among  them.  In  cases  of  commissions,  the 
sign-manual  of  the  President  and  the  seal  of 
the  United  States  are  those  solemnities." 

The  same  principle  is  found  in  the  opinion 
of  the  court,  delivered  by  Mr.  Justice  Story, 
in  the  case  of  Green  v.  Liter,  8  Cranteh,  229. 
Many  decisions  of  State  courts  of  the  high- 
est character  to  the  same  effect  are  cited  in 
the  brief  of  counsel  for  relator  in  this  case, 
among  which  may  be  mentioned  Ex  parte 
Euhtman,  3  Richardson's  Eq.  R.,  257 :  Dow- 
ner v.  Palmer,  31  California  R.,  513.  The 
subject  is  very  fully  and  ably  discussed  by 
Mr.  Justice  Field  in  the  case  of  Leroy  v.  Jami- 
son, 8  Sawyer,  369. 

It  is  also  said  that  there  was  no  acceptance 
of  this  patent  by  the  grantee,  and  for  that  rea- 
son it  is  ineffectual  to  convey  title.  It  is  not 
necessary  to  enter  into  much  discussion  on 
this  subject,  because  the  acceptance  of  a  deed 
may  be  presumed  under  circumstances  far 
short  of  what  was  admitted  to  exist  in  this 
case. 

The  doctrine  on  this  point  is  well  stated  by 
Attorney-General  Crittenden,  in  the  case  of 
Piefre  Mutelle,  in  1841,  as  found  in  3  Opinions 
of  Attorneys-Creneral,  654,  which  was  a  case 
like  the  present,  in  regard  to  the  duty  of  the 
Secretary  to  deliver  the  patent  then  lying  in 
the  office. 

"  My  opinion,"  said  he,  "  is  that  the  title  to 
the  land  did  pass  to  Pierre  Mutelle  at  the  date  of 


to  such  presumptions,  because,  in  this  and  in 
all  such  cases,  the  acts  required  to  be  done  by 
the  claimant  and  actually  done  by  him  in  the 
preparation  of  his  claim  for  patenting  are  equi  v- 
alent  to  a  positive  demand  of  the  patent  and 
amount  to  an  acceptance  of  it.  The  patent, 
in  the  meaning  of  the  act  referred  to,  is  granted 
to  the  patentee  from  its  date,  though  lie  may 
never  actually  see  or  receive  it,  and  is  valid  and 
effectual  to  pass  the  title  to  the  land. 

*'  All  legal  muniments  of  title  belong  to  him 
who  owns  the  land,  *  *  but  as  the  patent 
is  a  recorded  evidence  of  title,  always  accessi- 
ble, no  material  prejudice  can  result  to  the 
true  owner  from  a  stranger  getting  possession 
of  it." 

The  long  pursuit  of  this  claim  by  McBride, 
his  repeated  demand  for  the  patent  after  it  had 
been  perfected,  and  his  persistent  effort  to  ob- 
tain possession  of  it,  are  ample  proof  of  his 
acceptance  of  the  grant  of  which  it  is  the  evi- 
dence. 

It  is  argued  with  much  plausibility  that  the 
relator  was  not  entitled  to  the  land  by  the  laws 
of  the  United  States,  because  it  was  not  sub- 
ject to  homestead  entry,  and  that  the  patent 
is,  therefore,  void,  and  the  law  will  not  require 
the  Secretary  to  do  a  vain  thing  by  delivering 
it,  which  may  at  the  same  time  embarrass  the 
rights  of  others  in  regard  to  the  same  land. 

We  are  not  prepared  to  say  that  if  the  pat- 
ent were  absolutely  void  so  that  no  right  could 
possibly  accrue  to  the  plaintiff  under  it,  the 
suggestion  would  not  be  a  sound  one. 

But  the  distinction  between  a  void  and  void- 
able instrument,  though  sometimes  a  very  nice 
one,  is  still  a  well-recognized  distinction  on 
which  valuable  rights  often  depend.  And  the 
case  before  us  is  one  to  which  we  think  it  is 
clearly  applicable,  To  the  officers  of  the  Land 
Department,  among  whom  we  include  the  Sec- 
retary of  the  Interior,  are  confided,  as  we  have 
already  said,  the  administration  of  the  laws 
concerning  the  sale  of  the  public  lands.  The 
laud  in  the  present  case  had  been  surveyed 
and  the  lands  in  that  district  generally  had 
been  opened  to  pre-emption,  to  homestead 
entry  and  to  sale  under  their  control.  The 
question  whether  any  particular  piece  of  land 
belonging  to  the  Government  was  open  to  sale, 
to  pre-emption  or  to  homestead  right,  is  in 
every  instance  a  question  of  law  as  applied  to 
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the  facts  for  the  determination  of  those  offi- 
cers. Their  decision  of  such  question  is  ju- 
dicial in  its  character,  as  also  the  decision  of 
conflicting  claims  to  t^e  same  land  by  different 
parties. 

It  is  clear  that  the  right  and  the  duty  of  de- 
ciding all  such  questions  belong  to  those  offi- 
cers, and  the  statutes  have  provided  for  origi- 
nal and  appellate  hearings  in  that  Department 
befo:e  the  successive  officers  of  higher  grade 
up  to  the  Secretary.  They  have,  therefore, 
jurisdiction  of  such  cases,  and  provision  is 
made  for  the  correction  of  errors  in  the  exer- 
cise of  that  jurisdiction.  Hdw  can  it  be  said 
that  when  their  decision  of  such  a  question  is 
finally  made  and  recorded  in  the  shape  of  a 
patent,  that  instrument  is  absolutely  void  for 
such  errors  as  these?  If  a  patent  should  issue 
for  land  in  the  State  of  Massachusetts,  where 
the  Government  never  had  land,  it  would  be 
absolutely  void.  If  it  should  issue  for  land 
once  owned  by  the  Government  but  long  be- 
fore sold  and  conveyed  by  patent  to  another 
who  held  possession,  it  might  hi  held  void  in 
a  court  of  law  on  the  production  of  the  senior 
patent.  But  such  is  not  the  case  before  us. 
Here  the  question  is  whether  this  land  had 
been  withdrawn  from  the  control  of  the  Land 
Department  by  certain  acts  of  other  persons, 
which  include  it  within  the  limits  of  an  incor- 
porated town.  The  whole  question  is  one 
of  disputed  law  and  disputed  facts.  It  was  a 
question  for  the  land  officers  to  consider  and 
decide  before  they  determined  to  issue  Mc- 
Bride's  patent.  It  was  within  their  jurisdic- 
tion to  do  so.  If  they  decided  erroneously  the 
patent  may  be  voidable,  but  not  absolutely 
void. 

Tne  mode  of  avoiding  it  if  voidable  is  not 
by  arbitrarily  withholding  it,  bat  by  judicial 
proceeding  to  set  it  aside,  or  correct  it  if  only 
partly  wrong.  It  was  within  the  province  of 
those  officers  to  sell  the  land  and  to  decide  to 
whom  and  for  what  price  it  should  be  sold,  and 
when,  in  accordance  with  their  decision,  it  was 
sold,  the  money  paid  for  it,  and  the  grant  car- 
ried into  eilect  by  a  patent  under  the  seal  of 
the  United  States  and  the  signature  of  the 
PresidcHt,  that  instrument  carried  with  it  the 
title  of  the  United  States  to  the  land. 

From  the  very  nature  of  the  functions  per- 
formed by  these  officers  and  from  the  fact  that 
a  transfer  of  the  title  from  the  United  States 
to  another  owner  follows  their  favorable  ac- 
tion, it  must  result  that  at  some  stage  or  other 
of  the  proceeding  their  authority  in  the  matter 
ceases. 

It  is  equally  clear  that  this  period  is  at  the 
latest,  precisely  when  the  last  act  in  the  series 
essential  to  the  transfer  of  title  has  been  per- 


formed. Whenever  this  takes  place,  the  land 
has  ceased  to  be  the  land  of  the  Government ; 
or,  to  speak  in  technical  language,  the'  legal 
title  has  passed  faom  the  G<)vernment  and  the 
power  of  these  officers  to  deal  with  it  has  also 
passed  away.  The  fact  that  the  evidence  of 
this  transfer  of  title  remains  in  the  possession 
of  the  land  officers  cannot  restore  the  title  to 
the  United  States  or  defeat  that  of  the  grantee, 
any  more  than  the  burning  up  of  a  man's  title- 
deeds  destroys  his  title. 

What  is  this  final  act  which  closes  the 
transaction? 

In  the  case  of  Marbury  v.  Madison,  this 
court  was  of  opinion  that  when  the  commis- 
sion of  an  officer  was  signed  by  the  President 
and  the  seal  of  the  United  States  affixed  to  it, 
the  commission  was  complete,  and  the  officer 
appointed  entitled  to  its  possession,  so  that 
he  could  enforce  its  delivery  by  the  writ  of 
mandamus,  in  regard  to  patents  for  land,  it 
may  be  somewhat  d liferent,  and  it  is  not  neces 
sary  in  this  case  to  go  quite  so  far. 

But  we  may  well  consider  that  in  all  nations, 
as  far  as  we  know,  where  gritnts  of  the  prop- 
erty of  the  government  or  of  the  crown  are 
made  by  written  instruments,  provision  is 
made  for  a  record  of  these  instruments  in 
some  public  government  office.  Our  experi- 
ence in  regard  to  Mexican,  Spanish,  and 
French  grants  of  parts  of  the  public  domain 
purchased  by  us  from  those  governments, 
teaches  us  that  such  is  the  uniform  law  of 
those  eountries.  We  have  already  shown 
that  under  the  English  law  all  letters-patent 
are  enrolled  and  that  this  is  the  last  act  in  the 
process  of  issuing  a  patent  which  is  essential 
to  its  validit}'. 

We  are  safe  in  saying  that  every  State  \m 
the  Union  has  similar  provisions  in  reference 
to  its  grants  of  land,  and  it  has  been  the  effort 
of  most  of  them  to  compel  public  record  of  all 
conveyances  of  land  by  individuals  or  cor- 
porations. • 

The  acts  of  Congress  provide  for  the  record 
of  all  patents  for  land  in  an  office  and  in  books 
kept  for  that  purpose.  An  officer  called  the 
recorder  is  appointed  by  law  to  make  and  to 
keep  these  records.  This  officer  is  required 
to  record  every  patent  before  it  is  issued  and 
to  countersign  the  instrument  to  be  delivered 
to  the  grantee.  This,  then,  is  the  final  record 
of  the  transaction — the  legally  appointed  act 
which  completes  what  Sir  William  Blackstone 
calls  title  by  record ;  and  when  this  is  done, 
the  grantee  is  invested  with  that  title. 

We  do  not  say  that  there  may  not  be  rare 
cases  where  all  this  has  been  done  and  yet  the 
officer  in  possession  of  the  patent  be  not  com- 
pellable to  deliver  it  to  the  grantee.    If,  for 
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instance,  the  clerk  whom  the  President  is 
authorized  by  law  to  appoint  to  sign  the 
President's  name  to  the  patent,  should  do  so 
when  he  has  been  forbidden  by  the  President, 
or  if,  by  some  mere  clerical  mistake,  the  in- 
tention of  the  officer  performing  an  essential 
part  in  the  execution  of  the  patent  has  been 
frustrated.  It  is  not  necessary  to  decide  on 
all  the  hypothecal  cases  that  could  be  im- 
agined. 

But  we  are  of  opinion  that  when  all  that  we 
have  mentioned  has  been  consciously  and 
purposely  done  by  each  officer  engaged  in  it, 
and  where  these  officers  have  been  acting  in 
a  matter  within  the  scope  of  their  duties,  the 
legal  title  to  the  land  passes  to  the  grantee, 
and  with  it  the  right  to  the  possession  of  the 
patent. 

No  further  authority  to  consider  the 
patentee's  case  remains  in  the  Land  Office. 
No  right  to  consider  whether  he  ought  in 
equity,  or  on  new  information,  to  have  the  title 
or  receive  the  patent.  There  remains  the 
duty,  simply  ministerial,  to  deliver  the  patent 
to  the  owner — a  duty  which,  within  all  the 
definitions,  can  be  enforced  by  the  writ  of 
mandamus. 

It  is  not  always  that  the  ill  consequences  of 
a  principle  should  control  a  court  in  deciding 
what  the  established  law  on  a  particular  sub- 
ject is,  and  in  the  delicate  matter  of  controlling 
the  action  of  a  high  officer  of  the  executive 
branch  of  the  Government  it  would  certainly 
not  alone  be  sufficient  to  justify  judicial  inter- 
position. But  it  may  tend  to  reconcile  as  to 
such  action  as  we  feel  forced  to  take,  under 
settled  doctrines  of  the  courts,  to  see  that  any 
other  course  would  lead  to  irremediable  in- 
justice. 

If  the  relator  in  this  case  cannot  obtain  his 
patent  he  is  wholly  without  remedy.  He  can- 
not sue  the  United  States,  in  whom  is  the  title 
in  the  absence  of  the  patent,  for  the  United 
States  can  be  sued  in  no  other  court  than  the 
Court  of  Claims,  and  we  have  decided  that 
that  court  has  no  jurisdiction  in  such  case. 
Bonner  v.  The  United  States,  9  Wall.,  156. 
There  is  no  one  else  to  sue,  for  the  title  is 
either  in  the  relator  or  the  United  States.  It 
may  be  many  years  before  the  city  of  Grant- 
ville,  the  party  now  claiming  against  relator, 
will  get  a  patept,  and  it  may  never  do  so. 

The  relator  is,  therefore,  utterly  without 
remedy,  if  the  land  be  rightfully  his,  until  he 
can  obtain  possession  of  this  evidence  of  his 
title. 

On  the  other  hand,  when  he  obtains  this 
possession,  if  there  be  any  equitable  reason 
why,  as  against  the  Government,  he  should 
not  have  it — ^If  it  has  been  issued  without  au- 


thority of  law,  or  by  mistake  of  facts,  or  by 
fraud  of  the  grantee — the  United  States  can, 
by  a  bill  in  chancery,  have  a  decree  annulling 
the  patent,  or,  possibly,  .a  writ  of  scire  facias. 
If  another  party  (as  the  city  of  Grantville)  is, 
for  any  of  the  reasons  cognizable  in  a  court  of 
eqnity,  entitled,  as  against  the  relator,  to  have 
the  title  which  the  patent  conveys  to  him,  a 
court  of  chancery  can  give  similar  relief  to  the 
city  as  soon  as  the  patent  comes  into  his  pos- 
session, or  perhaps  before.  So  that  it  is  plain 
that  by  non-action  of  the  Land  Department 
the  legal  rights  of  the  parties  may  remain  in- 
definitely undecided,  and  the  rights  of  the  re- 
lator seriously  embarrassed  or  totally  de- 
feated, while  the  delivery  of  the  patent,  under 
the  writ  of  mandamus,  opens  to  all  the  parties 
the  portals  of  the  courts,  where  thetr  rights 
can  be  judicially  determined. 

We  are  of  opinion  that  the  relator  in  the 
case,  as  presented  to  us,  is  entitled  to  the  pos- 
session of  the  patent  which  he  demanded,  that 
the  writ  of  mandamus  by  the  Supreme  Court 
of  the  District  of  Columbia  is  the  appropriate 
remedy  to  enforce  that  right,  and  the  judgment 
of  that  court  is  reversed,  and  the  case  reman- 
ded, with  instructions  to  issue  the  writ. 


Earley  v.  Rolfe. 

Supreme  Court  of  Pennsylvania.  June  21, 
,  1880. 

Husband  and  vnfe:  Authority  of  husband  to  art  far 
wife;  acquiescence, — Where  a  husband  receives 
monev  due  hii«  wife  t*i  the  ordinary  transaction* 
of  business  with  lier knowledge,  and  ebe  exprerae^ 
no  di^r^ent,  8lie  will  t>6  estopped  from  fi«'ttinie  up 
as  against  tbo  debtor  (bat  slie  had  given  no  ex- 
press aiitliority  to  her  husband  to  act  for  her. 

Error  to  Common  Pleas  of  Elk  County. 

Scire  facias  sur  mortgage  by  assignee  against . 
mortgagor.  Pleas :  set-off,  payment  with  leave, 
etc.  On  the  trial  it  appeared  that  the  defend- 
ant had  paid  to  one  Wilmarth,  the  husband  of 
the  mortgagee,  some  $600,  on  account  of  in- 
terest on  the  mortgage,  who  applied  it  for 
family  expenses.  Wilmarth  had  no  special 
authority  from  his  wife  to  collect  the  money. 
The  court  charged  that,  as  there  was  no  evi- 
dence of  authority  having  been  conferred  by 
Mrs.  Wilmarth  on  her  husband  to  receive  pay- 
ment in  whole  or  in  part  of  the  mortgage  in 
suit,  nor  evidence  of  subsequent  ratification 
by  her  of  his  acts,  beyond  mere  knowledge, 
the  payment  did  not  bind  her  nor  her  assignee. 
Verdict  and  judgment  for  plaintiff.  The  de- 
fendant took  this  writ,  assigning  for  error  the 
above  instruction. 

It  was  urged  for  plaintiff  in  error :  The  hus- 
band having  assumed  to  act  for  the  wife,  she 
was  bound  on  knowing  it  to  express  ber  dis 
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sent.  Acquiescence  in  an  assumed  authority 
is  equivalent  to  ratification.  Stepliens'  Ap- 
peal, 6  Norris,  202 ;  2  Kent  Com-,  827  ;  2  Green- 
leaf  on  Evidence,  §  66.  A  debtor  who  pays 
his  money  should  be  protected.  See,  also, 
McGlinsey's  Appeal,  14  S.  «fe  R.,  65 ;  Bard- 
sley's  Estate,  7  W.  N.  C,  49. 

It  is  urged  for  the  defendant :  Since  the  act 
of  1848,  the  husband  has  no  dominion  over 
his  wife's  choscs  in  action.  Bear's  Adm'r  v. 
Bear,  9  Caszy,  528.  The  husband  cannot  act 
even  as  agent  without  written  authority.  Rose- 
hury's  Ex'r  v.  Sterling's  Heirs,  3  Casey,  298 ; 
Glyde  v.  Keister,  8  lb..  88.  The  husband  had 
no  authority  as  such  to  discharge  the  debt  due 
to  the  wife.  Goodyear  v.  Rosenbaugh,  1  Har- 
ris. 482  ;  Trimble  v.  Rees,  1  Wr.,  455  ;  McKin- 
ney  v.  Hamilton,  1  P.  F.  S.,  65.  The  burden 
to  show  the  authority  was  on  the  defendant 
below.  Bachman  v.  Killinger,  5  P.  F.  S.,  414 ; 
2  Greenleaf  on  Ev.,  §  66 ;  Hyatt  v.  Johnson, 
7  W.  N.  C,  561. 

Gordon,  J.,  in  delivering  the  opinion  of  the 
court,  said :  It  is  certainly  not  necessary  to 
cite  authority  to  prove  that  since  the  act  of 
1848  the  husband  cannot  dispose  of  his  wife's 
choses  in  action  without  her  consent,  and  it 
may  be  conceded  that  he  cannot,  of  his  own 
motion,  receipt  for  her  money  or  satisfy  her 
judgments  or  mortgages.  But  it  by  no  means 
follows  that  with  her  consent  he  m^y  not  do 
all  these  things,  and  even  appropriate  her 
mone3's  and  assets  to  his  own  nse.  It  was 
held  in  Mann's  Appeal,  14  Wr.,  375.  that 
where  a  husband  had  from  time  to  time  re- 
/  ceived  money  from  his  wife's  debtor  in  her 
presence,  that  it  was  a  proper  inference,  not 
only  that  he  had  rightly  received  it,  but,  where 
he  had  appropriated  it  to  their  common  bene- 
fit, that  it  was  so  appropriated  with  her  assent, 
and  that  she  could  not,  after  his  death,  recover 
it  from  his  estate.  Indeed,  to  hold  otherwise 
would  be  measurably  to  deprive  the  married 
woman  of  the  confidence  and  agency  of  her 
husband  in  the  care  and  mant^ement  of  her 
separate  property,  and  in  the  disposition  of 
her  business  affairs,  a  deprivation  which,  in 
most  instances,  would  be  to  her  very  serious, 
and  in  some  cases  disastrous.  The  relation 
of  husband  and  wife  is  one  of  profoundest  trust 
and  confidence,  and  is  so  regarded  by  the  com- 
munity; hence,  where  the  husband  acts  for 
the  wife,  in  matter^  relating  to  the  disposition 
of  her  personal  property,  he  is  presumed  to 
be  acting  with  her  consent  and  as  her  agent. 
As  a  rule,  people  cannot  be  made  to  think  that 
in  dealing  with  a  husband  for  his  wife  he  must 
be  regarded  as  a  stranger  and  that  he  can  do 
no  business  for  her  except  under  her  express 
sanction.    They  presume,  and  ought  to  pre- 


sume, that  the  two  are  acting  in  harmony ; 
that  he  acts  with  her  assent.  It  follows  that 
where  in  ordinary  transactions  the  husband 
receives  the  moneys  of  the  wife,  and  the  cir- 
cumstances are  such  that  her  assent  may  be 
fairly  inferred,  the  jury  may  adopt  the  pre- 
sumption that  he  was  acting  under  her  author- 
ity, and  hold  her  accordingly.  We  conclude, 
then,  that  the  court  erred  in  saying  that  there 
was  no  evidence  of  any  pevious  authority 
having  been  conferred  by  Mrs.  Wilmarth  on 
her  husband  to  receive  payment,  in  whole  or 
in  part,  of  the  hiortgage,  nor  any  evidence  of 
a  subsequent  ratification  of  the  payments  made 
to  him.  We  think  differently.  We  have  the 
husband  doing  business  for  the  wife  by  receiv- 
ing the  interest  on  her  mortgage  not  once  but 
thrice ;  of  this  she  has  full  knowledge ;  she 
knows  that  he  is  receiving  this  money  and  ap- 
plying it  to  the  relief  of  their  joint  necessities, 
and  she  neither  objects  nor  dissents.  We  do 
not  think  it  would  be  a  strained  inference  to 
presume  her  assent.  It  would  have  been  bad 
faith  in  her,  did  she  intend  to  object  to  allow 
her  debtor  to  go  on  paying  to  her  husband, 
when  her  notice  to  the  contrarj'  would  have  at 
once  put  a  stop  to  it.  As.  however,  the  pre. 
sumptions  are  in  favor  of  good  faith  rather 
than  bad,  we  may  suppose  Wilmarth  had  the 
assent  of  his  wife  to  receive  the  money. 
Whether  mere  knowledge  and  want  of  dissent 
on  the  part  of  the  wife  would  raise  a  presump- 
tion of  power  in  the  husband  to  receive  and 
receipt  for  the  corpus  of  his  wife's  personal 
estate,  as  here,  to  receive  the  money  in  satis- 
faction of  her  mortgage,  is  something  upon 
which  we  do  not  pass,  and  merely  refer  to 
Bardsley's  Estate,  7  W.  N.  C,  48,  where  a 
similar  question  is  fully  discussed  by  Judge 
Penrose.  However  this  may  be,  we  repeat, 
such  knowledge  and  want  of  dissent  are  evi- 
dence from  which  a  jury  may  infer  a  power  to 
the  husband  from  the  wife  to  transact  the  or- 
dinary business  of  her  estate,  such  as  the  re- 
ceipt of  her  rents,  interest  and  the  like. 

tf  udgment  reversed  and  venire  Jacias  de  novo 
awarded. — ^The  Reporter. 


The  Minister  of  Public  Instruction  in 
France  has  ordered  Mr.  Herbert  Spencer's 
work  on  Education  to  be  printed  and  distribn- 
ed  gratuitously  throughout  the  republic. 


Pat  of  Army  Officers  on  Leave. — The 
Attorney-General  has  decided  that  when  an 
officer  of  the  Army  has  been  granted  leave  of 
absence,  without  deduction  of  pay  or  allow- 
ance, he  is  entitled  to  an  allowance  of  com- 
mutation of  quarters,  for  a  period  not  exceed- 
ing that  of  the  leave  granted. 
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Decisioji  by  Wm.  Lawrence,  First  Comptroller 
of  the  Treasury. 

In  the  Matter  of  FrNDEB  of  Goverment 
Coupon  Bond. — Sallu's  Case. 

1.  United  Stales  coupon  bonds  being  pay- 
able to  bearer,  the  title  thereto  passes  by  de- 
livery. Possession  even  fraudulently  obtained 
is  prima  facie  evidence  of  ownership,  and  all 
persons  not  chargeable  witk.  knowledge  of  the 
fraud  may  safely  purchase  from  the  holder. 

2.  If  the  holder  of  such  bond  present  it  to 
the  Treasury  Department  for  payment,  or  for 
the  issue  of  a  new  bond,  and  give  notice  of 
any  defect  in  his  title,  payment  to  such  holder 
will  not  relieve  the  Government  from  the  duty 
to  again  pay  the  rightful  owner. 

3.  When  registered  bonds  are  presented  f6r 
transfer  to  an  endorsee,  the  Government  is 
bound  at  its  peril  to  ascertain  the  genuineness 
of  the  assignment;  and  in  case  of  transfers 
by  operation  of  law,  as  in  case  of  administra- 
tion, bequest,  Ac,  the  Government  is  bound 
to  ascertain  the  parties  who,  by  legal  right, 
are  entitled  to  be  inscribed  as  payees. 

4.  Payment  to  a  person  who  is  not  the  owner 
of  a  registered  bond,  even  though  procured  by 
false  personation  and  with  the  possession  of 
the  bond,  will  not  relieve  the  Government  from 
liability  to  pay  the  rightful  claimant,  who  has 
in  no  way  participated  in  the  fraud. 

5.  Payment  or  transfer  of  registry  of  a  re- 
gistered bond  on  a  forged  endorsement  will 
not  deprive  the  bona  pie  owner  of  the  bond  of 
his  rights  therein. 

6.  The  law  of  the  domicile  of  the  owner  of 
coupon  and  registered  bonds  determines  the 
right  of  succession  in  case  of  intestacy  of  the 
owner,  testamentary  dispositions,  &c. 

7.  The  Secretary  of  the  Treasury  has  au- 
thority to  prescribe  regulations,  not  inconsis- 
tent with  law,  for  the  transfer  of  registered 
bonds  and  the  character  of  evidence  required 
for  that  purpose. 

8.  In  the  absence  of  evidence  showing  what 
construction  has  been  given  by  authoritative 
courts  in  Belgium  to  article  2279  of  the  civil 
code  of  that  nation,  the  words  therein,  "  mov- 
able objects,*  will  not  be  deemed  to  include 
Government  bonds  of  the  United  States. 

9.  Judicial  proceedings  of  a  foreign  country 
which  undertake  to  furnish  (1)  evidence  of  title 
to  the  holder  by  finding  of  a  coupon  bond  as 
against  a  former  owner,  or  (2)  by  decree  to  di- 
vest the  title  of  such  former  owner,  and  in- 
vest it  in  Bxich  fiiider,  will  be  deemed  void  un- 
less notice,  actual  or  constriictive,  has  been 
given  to  such  former  owner. 


10.  In  courts  of  general  jurisdiction,  if  the 
record  is  silent,  process  may  be  presumed ; 
but  in  tribunals  of  special  statutory  or  limited 
jurisdiction  the  record  is  void  unless  it  show 
process  served  on  or  notice  to  parties  to  be  af- 
fected thereby. 

11.  The  decree  of  a  competent  judicial  tri- 
bunal of  a  foreign  country,  on  process  or  no- 
tice investing  the  finder  And  /ioWerof  a  coupon 
bond  of  the  United  States  with  title  thereto 
against  a  former  owner,  is,  on  principles  of 
international  comity,  to  be  deemed  valid  in 
favor  of  such  holder  as  against  citizens  or  sub- 
jects of  that  country,  but  not  as  against  citi- 
zens or  subjects  of  other  nationalities. 

12.  It  will  not  be  presumed  that  the  party 
against  whom  such  foreign  decree  is  made  is 
a  citizen  of  the  country  in  which  it  is  so  made, 
but  such  citizenship  must  be  found  by  the  de- 
cree or  proved  aliunde. 

13.  On  general  principles  of  the  comnion 
and  civil  law,  the  ^nder  of  a  Government  bond 
acquires  no  title  therein, 

14;  When  the  holder  of  a  Government  bond 
presents  it  to  the  Treasury  for  payment,  with 
evidence  showing  he  is  not  the  owner  or  en- 
titled to  payment,  he  has  no  right  to  a  return 
of  the  bond  to  his  custody.  It  is  the  duty  of 
the  Government  to  hold  it  to  protect  the  rights 
of  the  proper  owner  until  he  demands  it. 


Not  long  ago,  in  the  New  York  Court  of 
Appeals,  an  Irish  lawyer,  while  arguing  with 
earnestness  of  his  cause,  stated  a  point  which 
the  court  ruled  out.  "  Well,"  exclaimed  the 
attorney,  **  if  it  plaze  the  court,  if  I  am  wrong 
in  this,  I  have  another  point  that  is  equally 
as  conclusive." 


**  There  is  no  place  like  home,"  repeated 
Mr.  Henpeck,  looking  at  a  motto,  and  he 
heartily  added,  "  I'm  glad  there  is'n't.'. 


^H  d^ourts. 


GKHERAIi  TEMM. 

Dkc  10.  1880. 
Reaben  Meitxler  t.  Anicelica  Simpson.     Jadcment  mC 
aside. 

Dbc.  is.  18B«. 
Mary  A.  Cox  v.  John  D.  Mcpherson.    Decree  modified. 

Dbc  14.  IMO. 
Uibemia  Baildfng  AssooiaUon  t.  Geo.  T.  Gibbons  «t  •L 
Appeal  dismissed. 

Dbc.  17, 1880. 
Pike  A  Atkinson  t.  Jamee  S.  Edwards ;  Thos.  E.  Ors*ccr 
T.  Same ;  Oopeland  A  HartweU  t.  Same.    Jndcmento  a^ 
firmed. 

Un  B«UITT.~M«wS«lts. 

Dbc  13. 1888. 
75S8.  Richard  H.  Porter  v.  Seven  Y.  White.    IniaaetioB. 
Com.  sol ,  S.  S.Henkle. 

7637.  J.  C  Ergood  A  Co  ,  to  nse  of  W.  S.  Jackson,  t.  Jane 
A.  Goder  et  al.    Creditors*  bill.    Com.  sol ,  J.  J.  Waters 

7638.  Jane  0. 0*DeYyer  y.  Adam,  aUos  Pink,  Jacksoa.  Te 
qnlet  title.    Com.  sol.,  P.  J.  Donahne. 
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CIRCUIT  COURT.— ir« 


DlC<  18    1880. 

S8489.  W.  M.  Qalt.  Bro.  &  Oo.  y.  H.  A.  Zantxinger.*  Aco't, 
•«47.40.    Plff»  atty,  R.  Fendall. 

SMOO.  Bergner  &  Engel  t.  Jean  M.  Perreaad.  Account. 
$188.00.    Plffs  attys,  Ross  k  Dean. 

22491.  Ann  Atkinson  t.  Piedmont  A  Ailington  Life  Ins. 
Oo.    Policy.  $300.    Plffs  attys,  MUler  &  Lewis. 

Dec  14  1880 

22492.  Thos.  Martin  t.  Bright  &  Hnmphrey.  Note.  $s6o. 
PUTS  atty.  L.  G.  Hine. 

22495.  Martin  h  Bro.  y.  Robert  Olarkson.  Note.  $882.66. 
PllTs  Attv,  same. 

22494  Matuska  Oralg  &  Oo.  t.  Sarah  Garland.  Note. 
$A00.    PUTS  atty.  S.  O.  Mills. 

22496.  M.  W.  Qalt  h  Bro.  T.  R.  W.  Downman.  Notes. 
$647.80.    Plffs  atty,  R.  Fendall. 

22496.  Samuel  T.  Schofleld  t.  George  Jones.  Note.  $206. 
Plffs  atty.  L.  H.  Pike. 

23497.  Osborne  Dorsey  v.  The  KnighU  of  St.  Augustine. 
Ihimages,  $l.OOO.  Plffs  attys.  J.  S.  Bradford  and  A.K. 
Browne. 

22498.  John  H.  Flagg  y.  Samuel  Strong.    Notes,  $4,000. 

22499.  Same  T.  Geo.  £.  Kirk.    Notes.  $1,«)0. 

Dbc  16.  1880. 

28600.  Amnon  Behrend  t.  Fred.  Douglass.  Replevin.  Plffs 
atty.  N.  U.  Miller. 

22601.  O.  K.  Krause k Oo.  y.  A.  King Ohandler.  Replevin. 
PUTS  atty,  A.  K.  Browne. 

22602  Henry  McOonvey  y.  Wm.  J.  McOonvey.  Appeal. 
Defu  sol.,  Leon  Tobriner. 

22503.  Robert  Willett  v.  Samuel  E.  Hasklns.  Note.  $2,000. 
Plffs  attys,  Edwards  &  Barnard. 

22604.  Mary  A.  Hall  v.  Elisabeth  Peterson.  Acc*t.  $1,646. 
Plffs  atty.  L.  0.  WilHamivon. 

22606.  Samuel  Joseph  v.  Jesse  D.  Gibbs.  Notes.  $600. 
Plffs  atty,  O.  F.  Rowe. 


PROBATE  COURT. 

Dbg.  17. 1880 

Estate  of  Bridget  Fitzmorrii* ;  Jlkmes  L.  Barbour  was  ap- 
pointed administrator. 

Estate  of  JohnSialey;  Joseph  H.  Whittlesey  was  ap- 
pointed administrator. 

The  will  of  W.  O.  Lipscomb.  ]r.,  was  admitted  to  probate 
and  letters  issued  to  Mary  J.  ().  Lipscomb. 

Estate  of  Elizabeth  L.  Hindmarsh  :  letters  issued  to 
Henry  E.  HIndraarsh. 

Ambrose  FoUiott  was  appointed  guardian  to  Samuel  Wil- 
son. 

Estate  of  H.  O.  Groff ;  letters  issued  to  Katherine  Groff 


mo 


BE  PUBLISHED  DEOEMBER  28,  1880. 
RVIiES  OF  PRACTICE  IN   E^UITT 

OF  THB 

Sopreme  Coort  of  the  Distriet  of  Colombia. 

(To  accompany  Mackey's  Annotated  Edition  of  the  General 

Rules  of  Practice  of  the  Supreme  Court  of  the 

District  of  Oolumbfa.) 

By  Fbanklik  H.  Magkkx. 

With  annotations  and  references  to  the  Maryland  and 
United  States  Statutes ;  Alexander,  Daniell,  Harbour  nnd 
other  text  books  of  Equity  Practice,  together  with  citations 
of  numerous  English  and  American  Decisions,  Illustrating  to 
a  large  extent  the  law  of  Chancery  Practice  as  adapted  to 
the  Supreme  Court  of  the  District  of  Columbia. 

We  are  confident  that  this  work  will  meet  with  the  same 
reception,  and  prove  of  as  great  utility  to  the  bar,  as  Mr. 
Mackey's  ''General  Rules  nf  Practice.*'  the  edition  of  which 
found  so  ready  a  sale.  Parties,  therefore,  desiring  to  re- 
ceive a  copy  of  the  "  Annotated  Equity  Rules.*'  should  send 
In  their  names  at  once,  as  only  a  limited  number  will  be 
published.  The  work  will  be  of  the  same  size  and  style  as 
the  **  General  Rnles  of  Practice,"  and  wiU  be  furnished  at 
the  following  low  figures  for  cash : 

Bound  in  half  calf,  interleaved,  $1.60;  bound  In  full  calf, 
$2.00. 

Or,  if  desired,  the  "  General  Rules  "  and  **  Equity  Rules,** 
baund  together,  will  be  furnished  for  one  dollar  additional. 
JOHN  L.  GINOK  k  CO  , 
Publishers  Washington  Law  Repoiter. 
681  F  Stbbbt. 


Legal  Notices. 


OFFICE  OF  THE  COLLECTOR  OF  TAXES, 
DISTRICT  OF  COLUMBIA, 

WA8BINOTON,  DXCBMBBB  Id,  1880. 

LAST  NOTICE  TO  DELINQUENT  TAXPAYERS. 

By  a  joint  resolution  of  Congress,  approved  June  7, 1880, 
arrears  of  all  taxes,  real  and  personal,  and  special  assess- 
ments, due  the  District  of  Columbia  prior  to  July  1, 1879, 
may  be  paid  ON  OR  BEFORE  JANUARY  1. 1881,  bv  the 
addition  of  six  per  cent,  per  annum,  in  lieu  of  all  penalties, 
advertising,  etc.  Unless  this  privilege  is  availed  of  before 
the  time  limited  by  the  resolution,  all  the  penalties  and 
other  costs  will  be  added  to  the  tax  bills  after  January  I, 
next. 

To  tax-payers  in  arrears  this  opportunitv  will  not  prob* 
ably  again  recur,  and  it  is  materially  to  their  interest  to 
pay  any  and  all  arrears  of  taxes  before  these  heavy  penal- 
ties and  other  costs  revert. 

JOHN  F.  COOK, 
61-2  Collector  of  Taxes  for  the  District  of  Columbia. 


a.  D.  C,  hath  ob-  / 

•istrlct  of  Colum-  ( 

s*  Court  business.  \ 

il  estate  of  Henry  / 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington, 
tained  from  the  Supreme  Court  of  the  District  ( 
bia.  holding  a  special  term  for  Orphans*  C 
Letters  of  Administration  on  th^^  personal  < 
Tagg.  late  of  the  United  Suites  Army,  deceased. 

All  persons  having  claims  against  the  cald  decea&ed  are 
hereby  warned  toe;chibit  thesame,with  thevouclltors  there- 
of, to  the  subscriber,  at  or  before  the  8lh  day  of  October 
next;  they  may  otherwise  bylaw  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  Octobf^r,  1880. 
48.3  CHARLES  WALTER,  Administrator. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  theDlstrict  of  Colum- 
bia, holding  a  Special  Term  for  Orphans' Court  business. 
Letters  of  Admistration  on  the  personal  estate  of  Charles 
Petitfils.  late  of  West  Raton  Rouge,  Louisiana,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  toexhibitthesame,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  ISth  day  of  December 
next;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  said  estate. 
Given  under  my  hand,  thin  istb  day  of  December.  ISfO. 
FLORA  PETITFILS. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  bai  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*Court  business,Letter8 
of  Administration  on  the  personal  estate  of  Elisabeth  L. 
Hindmarsh,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  17th  day  of 
December  next;  they  may  otherwise  by  law  be  ex- 
cluded from  all  benefit  ef  the  said  estate. 

Given  under  my  hand  this  17th  day  of  December,  1880. 
613  HENRY  E.  HINDMARSH. 


[N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  16th  day  of  December,  1880. 
Lkoxuard  Schapfbrt 


I  No.  7486.    Fruity. 


Catharinb  Mctrpbt  bt  al. 

On  motion  of  the  plaintiff,  by  Mr.  Louis  Schade,  his  sol- 
icitor, it  is  ordered  that  the  defendanu,  Henry  D.  Mades, 
Philllppine  Hepp  and  Wllhelmina  Weikeri.  cause  their 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  Court ;  W.  8.  COX,  Justice.  Ac. 

A  true  copy.        Test:  61-3        R.  J.  M  bios.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  18th  day  of  December,  1880. 

Tub  Prksidbict  and  Dirbgtors  ofI 
QON2AOA  COLLEOB  [no.7266.    Equity. 

OVBRTOK  OARB  bt  AL.  J 

On  motion  of  the  plaintiff,  by  Mr.  G.  E.  Hamilton,  its 
solicitor,  it  Is  ordered  thai  the  defendant,  the  unknown 
heirs  of  Benjamin  G.  Orr,  cause  their  appearance  to  bo  en 
lered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

By  the  court.  W.  8.  OOX,  Justice. 

True  copy:       Test:         R.  J.  Mbios.  Clark.  8i.f 
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Legal  Notices* 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OP 
Columbia,  holding  a  Special  Ttrm  for  Orphans'  Court 
Busiuess     December  17.  1880. 

lu  the  matter  of    the  'Will    of  Wilton  King,  deceaaed. 

Application  for  probate  and  record  of  laid  will  and  for 
Letters  Testamentary  on  the  estate  of  Wilson  King,  late 
of  the  District  of  Columbia,  has  this  day  been  made  by 
Sarah  King. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  14th  day  of  January  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  the  Will  of  said  deceased 
should  not  be  admitted  to  probate  and  record  and  why  I 
Letters  Testamentary  on  the  estate  of  the  said  deceaned 
should  not  Issue  as  prayed.  Provided,  a  copy  of  this  order 
be  published  once  a  week,  for  three  weeks,  in  the  Washinc 
ton  Law  Reporter,  previous  to  the  said  dav. 

By  the  Court.  WALTER  S  COX.  Justice. 

Test:         [51-S]  A.  WEBSTER.  Register  of  Wills 

rpHIS  IS  TO  QIVE  NOTICE, 

JL  That  the  subscriber,  of  the  District  of  Columbia,  hath 
ODtalned  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Coui-tbusinesa. 
Letters  of  Administration  d.  h.  n.  on  the  personal  estate  of 
Philip  B.  Fouke,  late  of  the  District  of  Columbia,  deceased. 
All  persons  having  claims  against  the  said  deceased  are 
liereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  t^e  subscribttr  at  or  before  the  l»th  dav  of  Decem- 
ber next ;  they  may  otherwise  by  law  be  eicluded  from  all 
benefit  of  the  said  estate. 

'  Olven  under  my  hand  this  ISth  day  of  December,  1880. 
61-S  HENRT  E.  DAVIS,  Adro'r  d.  b.  n. 

40U  Seventh  st.  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term   for  Orphans' 
Court  Business,  December  17,  1880. 
In  the  matter  of  the  Will  of  Mary  C.  Frere,  deceased. 
Application  for  probate  of  the  Will  and  for  letters  testa- 
mentary on  the  estate  of  the  said  Mary  C.  Frere,  late  of 
the  District  of  Columbia,  has  this  day  been  made  by  Caroline 
C  Denham,  of  the  District  of  Columbia. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
conn  on  Friday,  the  14 Ih  day  of  January  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  Will  of  said  deceased  should 
not  be  admitted  to  probate  record  and  why  letters  testa- 
mentary on  the  estate  of  the  said  deceased  should  not 
not  issue  as  prayed.  Provided,  a  copy  of  this  order  be  pub- 
lished once  a  week  for  three  weeks,  in  the  Washington 
Law  Reporter,  previous  to  the  said  day. 

WALTER  S.  COX.  Justice. 
Test:  51-3  A.  WEBSTER.  Register  of  WilU 


IN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
1    Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    December  17, 18^0. 
In  the  matter  of  the  estate  of  Abraham  Cohen,  deceased* 
Application  for  Letters  of   Administration    on  the  es- 
tate of  Abraham  Cohen,  late  of  Fort  Scott.  Kansas,  has 
this  day  been  made  by  Thomas  Wilson. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  I4th  day  of  January  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Latters  of  Administra- 
tion on  the  estate  of  the  said  deceased  should  not  issue  as 
prayed.  Provided,  a  copy  of  this  order  be  published  once  a 
week,  for  three  weeks,  in  the  Washington  Law  Reporter, 
previous  to  the  said  day. 
61^  Test:  A.  WEBSTER.  Register  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA. 
JoscrH  F.  Wallac*.  A.DM'n  of  W.  \ 

B.  Melts,  use  of^B.  F.  Wheeler.      \  j^^  ^^     ^    j,^ 

John  Lacy  bt  al  J 

The  trustee  in  this  cause  having  reported  the  sale  of  the 
western  seventeen  (17)  feet  six  (6)  incnes  front  by  a  depth  of 
seventy-four  (74)  feet  of  lot  four  (4)  in  sonare  eight  hundred 
and  forty-two  (842)  in  the  city  of  Washington,  District  of 
Colombia,  to  George  W.  Stockeit,  for  the  sum  of  twenty- 
three  humlred  dollars  ($2,300):  It  is  this  24th  day  of  No- 
vember, A  D  1880,  ordered  that  the  said  sale  be  and 
the  same  is  hereby  confirmed  and  ratified  unless  ex- 
ception thereto  is  mude  on  or  before  the  20th  day  of  Decem- 
ber A.  D.  1880.  Provided,  that  a  copy  of  this  order  be  pub- 
lished once  a  week  for  three  weeks,  in  the  Washington 
Law  Reporter.  WALTER  S.  COX,  Justice. 

A  true  copy.    Test :      R.  J.  Mbios.  Clerk.  48.3 


11HIS  IS  TO  QIVE  NOTICE, 
.  That  the  subscriber,  of  Georgetowa,  D.  C,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Oolom- 
bia,  holding  a  Special  Term  for  Orphans*  Court  basinc«s. 
Letters  of  Administration,  with  the  will  annexed,  on  the 
personal  estate  of  Caroline  A.  Hyatt,  late  of  the  Distriet 
of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  aire 
hereby  warned  to  exhibit  thesame.with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  4th  day  of  December 
next;  thev  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand,  this  4th  day  of  December.  ItflO. 
RANDOLPH  U.  HYATT. 
GoBDON  k  GOBDON,  Solicitors.  0O.S 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia  holding  a  Special  Term  for  Orphans'  Coart 
Business.    December  10. 1880. 

In  the  case  of  Henry  M.  Baker,  executor  of  John  O 
Wilson,  deceased,  the  executor  aforesaid  has,  witb 
the  approval  of  the  Court,  appointed  Friday,  the  7th 
day  of  January.  A.  D.  1881,  at  11  o'clock  a.  m.  for  making 
payment  and  distribution  under  the  Court's  directkia 
and  control;  when  and  where  all  creditors  and  persona, 
entitled  to  distributive  shares  or  a  residue,  are  here- 
by notified,  to  attend  In  person,  or  by  agent  or  attor- 
ney duly  authorised,  with  their  claims  against  the  es- 
tate properly  vouched ;  otherwise  the  said  executor  will  take 
the  benefit  of  the  law  against  them :  Provided,  a  copy 
of  this  order  be  published  once  a  week  for  three  weeks  in  the 
Washington  Law  Reporter  previous  to  the  said  day. 

60-3  Test:  A.  WEBSTER,  RegUter  of  Wills. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orptians*  Court 
Business.    December  lu,  1880. 

In  the  case  of  Frederick  Webster  Pilling  and  Irwin  H. 
Torrence,  Executors  of  Mary  Porter,  of  Pennsylvania,  de- 
ceased, the  vxecutors  aforesaid,  have,  with  the  approval 
of  the  Court,  appointed  Friday,  the  7th  day  of  January,  A . 
D.  1881.  at  11  o'clock  a.  m.for  making  payment  and  distribu- 
tion under  the  Court's  direction  and  contioi;  when  and 
where  all  creditors  and  persons  entitled  to  distributive 
shares  or  a  residue,  are  hereby  notified  to  attend  in  per* 
son  or  by  agent  or  attoraey  duly  authorised,  with  their 
claims  agamst  the  estate  properly  vouched ;  otherwise  the 
said  executors  will  uike  the  benefit  of  the  law  againsi 
them :  Provided  a  copy  of  this  order  be  published  once 
a  week,  for  three  weeks,  lu  the  Washington  Law  Reporter, 
previous  to  the  said  day. 

fill  S         Test:  A.  WEBSTER,  RegUler  of  Wills, 

H.  T.  T  AGO  ART,  Solcltlor. 


TN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 


Columbia. 
Pdbdt  andTouno 

V. 

Young. 


No.  6,971.    Equity. 


It  is  this  11th  day  of  December,  A.  D.  1S8Q.  ordered  that 
the  sale  made  and  reported  by  Charles  B.  Maury  and  Frank 
T.  Rawlmgs,  be  and  the  same  hereby  is  ratiitod  and  con- 
firmed unless  cause  to  the  contrary  thereof  be  shown  on  or 
before  the  8d  day  of  January  next.  Provided,  a  copy 
of  this  order  be  inserted  in  the  Washington  Law  Reporter 
once  in  each  of  three  suc*cessive  weeks  before  the  saul 
third  day  of  January  next. 

The  report  states  the  amount  of  sale  to  be  #9.000. 

W.  S.  ( ;OX.  Justice. 

True  copy.    Test :       60-3  R.  J.  Mkigs.  Clerk,  etc 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia.    Holding  a  Special  Term  for  Orphans*  Conn 
Business.  December  10, 1880. 
In  the  matter  of  the  Will  of  George  Lowrv,  deceased. 
Application  for  Probate  of  Will,  and  for  Letters  Testa- 
mentary on  the  estate  of  George  Lowry,  late  of  the  Distrtci 
of  Columbia,  has  this  day  been  made  by  William  L.  Dan- 
lop.  of  the  District  of  Columbia. 

All  per^-ons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  7th  day  of  January  next,  at  11 
o'clock  a.  m  ,  to  show  cause  why  said  will  should  not  be 
proved  and  admitted  to  probate  and  record,  and  Letters 
Testamentary  on  the  estate  of  the  said  deceased  should  not 
issue  as  prayed.  Provided,  a  copy  of  this  order  be  pub- 
lished once  a  week,  for  three  weeks,  in  the  Waahiagtoo 
Law  Reporter  and  Evening  Star  previous  to  the  said  day. «. 
By  the  Court :  W.  S.  COX,  Justice.  Ac 

Teat:  60-8       A.  WEBSTER,  Reffister  of  Wills 
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THIS  IS  TO  GIVE  NOTICE. 
That  tbesabseriber,  of  the  District  of  Oolumbia,  h&th 
obtained  from  tbe  Supreme  Ctourt  of  the  District  of  Golam- 
bla,  holdine  a  Special  Term  for  Orphans*  Ooart  business. 
Ltetters  of  Administration  on  the  personal  estate  oz 
Benjamin  F.  Uallowell,  late  of  the  Dutiici  of  the  Columbia, 
deceased. 

All  persona  haTlnff  claims  against  the  said  deceased  are' 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  10th  day  of 
December  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  lOlh  day  of  December,  1880. 
60-S  £LIZABI::TU  A.  HALLO  WELL. 


rnHIS  IS  TO  GIVE  NOTICE. 

X  That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holdiuf?  a  Special  Term  for  Orphans'  Court  business, 
letters  of  administration  w.  a.  on  the  personal  estate  ox 
Henry  Rochat,  late  of  the  District  of  Cfolumbia,  deceased. 

AJl  persouH  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscriber,  at  or  before  the  6lh  day  of  December 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  December,  1880. 
M-3  BERNARD  T.  HANLEY,  Adm'r  w.  a. 


I 


N   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  6th  day  of  December,  1880. 
Susan  L.  Rkbvb  ) 

T  [No.  7628.    Eq 

Sbuah  y.  Rbbvb.  ) 

On  motion  of  the  plaintiff,  by  Mr.  L.  M.  Saunders,  he 
solicitor.  It  is  ordered  that  the  defendant,  Sehah  T. 
Reeve,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  thisdav ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de* 
fault 

By  the  court.  MAC  ARTHUR,  Justice. 

True  copy,        60-8       Test:        R.  J.  Mkiqs,  Clerk,  &c 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  8th  day  of  December,  1880. 
Sbbbman  Wbitb  ) 

V.  \    No.  7,528.     Eq   Doc.  21. 

Akoblixb  Whitb.  7 

On  motion  of  the  plaintiff,  by  Mr.  Jas.  K.  Rediogton,  his 
solicitor,  it  is  ordered  thai  the  defendant.  Angeline  White, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
flmtrnle'day  occurring  forty  days  after  this  dav;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  court  :  MAC  ARTHUR,  Justice. 

True  copy.        Test:  60-3  R.  J.  Mkiqs,  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  TISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Basiness.    December  10,  1880. 

In  the  matter  of  the  estate  of  Samuel  Strong. 

Application  for  Letters  of  Administration  on  the  estate 
of  Samuel  Strong,  of  the  District  of  Columbia,  has  this 
day  been  made  by  James  Cruoor,  a  creditor. 

All  uersons  iuterested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  7th  day  of  January  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letter*  of  Administration 
oo  the  estate  of  the  said  deceased  should  nut  issue  as  prayed. 
Provided,  a  copy  of  this  order  be  published  tmce  a  week, 
for  three  weeks,  in  the  Washington  Law  Reporter,  previous 
to  the  said  day. 

60-3  Test:  A.  WEBSTER.  Register  of  Wills. 

THIS  IS  TO  GIVE  NOTICE. 
That  the  subscribers,  of  Baltimore,  Md.,  and  the  Dis- 
trict of  (Columbia,  have  obtained  from  the  Supreme  Court 
of  the  District  of  Columbia,  holding  a  Special  Term  for 
Orphans*  Court  business.  Letters  of  Administration  on  the 
personal  estate  of  Michael  Leavy,  late  of  the  District  of 
Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscribers,  at  or  before  the  80th  day  of 
November  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Given  under  onr  han'Js  this  SOth  day  of  November,  1880. 
PATRICK  J.  LEAVY, 
60^  ISAAC  H.  FORD. 
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THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  Washington,  D.  O  hath  ob« 
tained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Let- 
ters of  Administration  on  the  personal  estate  of  Horace 
H.  Willard,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  28d  day  of 
November  next;  they  may  otherwise  by  law  be  excluded 
Arom  ail  benefit  of  the  said  estate. 

Given  under  my  hand  this  92d  day  of  November,  1880. 
60.8  WASH.  B.  WILLIAMS,  Administrator. 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained  from  the  Supreme  Court  of  tbe  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  peronal  estate  of  Wil- 
liam George  Valentin,  late  of  Sontn  Kensington,  Middle- 
sex County.  England,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  S6th  day  of  No- 
vember next:  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 
Given  under  my  hand  this  26th  day  of  November.  1880.  ' 
MARCELLUS  BAILEY. 
40-S  Administrator. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT   OF 
Columbia,  the  1st  day  of  December,  1880. 
William  H.  Huntbb  ) 

V.  \    No.93,449*    At  Law. 

Albxandbr  W.  Waymaic.      ) 

On  motion  of  the  plaintiff,  by  Mr.  Frank  W.  Haokett,  his 
attorney,  it  is  ordered  that  the  defendant,  cause  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day  ;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  Court:  A.  B.  HAGNKR,  Justice. 

True  copy.  Test:         49-8  R.  J.  M  bios.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE   DISTRICT  OF 
Columbia,  the  1st  day  of  December,  1880. 

.TOSBFU  H.  BUROBSS  ) 

V.  \    No.  7,628.    Equity. 

Maria  S.  Williams  bt  al.     ) 

On  motion  of  the  plaintiff,  by  Mr.  C.  Robinson,  Jr.,  his  sol- 
icitor, it  is  ordered  that  the  defendant.  Maria  S.  Williams, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
first  rule  day  occurring  forty  days  after  this  day:  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  Court:  W.  S   COX,  Justice. 

A '.me  copy.  40-S  Test:  R.  J.  Mxios,  Clerk. 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  bath 
obUiined  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orpbaub* Court  business, 
Letters  Testamentary  on  tbe  personal  estate  of  .Tama's  A. 
Kennedy,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  2Sd  day  of 
November  next:  thev  may  otherwise  by  law  be  excluded 
from  All  benefit  of  the  said  estate. 

Given  under  my  hand  this  2Sd  day  of  November.  1880. 
49  .1  GEORGE  E.  KENNEDY. 

Fkank  T.  Bbownimo,  Solicitor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Trim  for  Orphan's  Court 
Business.    November  26. 1880. 

In  the  case  of  James  G  Payne,  Administrator  of 
Edward  Davis,  deceased,  the  Administrator  aforesaid 
has.  wiih  the  approval  of  the  Court,  appointed  Friday,  the 
24th  day  of  December.  A.  D.  1880,  at  11  o'clock  a.m  ,  for 
making  payment  and  distribution  under  the  Court's 
direct  ion  and  control :  when  and  where  all  creditors  and  per- 
sons entitled  to  distributive  shares,  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorised, with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  administrator  will  take  the  ben- 
efit of  the  law  against  them :  Provided  a  copy  of  this  or- 
der be  published  once  a  week  for  three  weeks  in  the  Wash- 
ington Law  Reporter  previous  te  the  said  day. 

»8.8  Test:  A.  ¥r£BST£R,  Register  of  WUU. 
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IN   THE   SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  22d  day  of  November,  1880. 

MlNKBTA    B.  YOUTB  ) 

T.  {No.  751ft.    Equity  Doc.  21. 

Charlvs  H.  Vodtb.        3 

On  motion  of  the  plaintiff,  by  Mr.  J.  J  Darlington,  her 
solicitor,  it  if  ordered  that  the  defendant.  Charles  U.  Youte. 
cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule  day  occurring  forty  dars  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

By  the  Court.  W.  S.  COX.  Jnstire. 

True  copy.  Test:    B.  J.  M bios.  Clerk.  48.3 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  washini^ton  City,  hath  ob* 
tained  fromtheSnpremeCourtof  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  of  Administration  on  the  personal  estate  of  Eliza- 
beth M.  Fox,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  thesaid  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there 
of,  to  the  subscriber,  at  or  before  the  26th  day  of  November, 
next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

GiTen  under  my  hand  this  2«tb  day  of  November,  1890. 
M%i  LUCIUS  M.  CUTHBERT. 


IN  THE  SUPREME  COURT   OF  THK  DISTRICT   OF 
Columbia,  the  24th  day  of  November,  188(>. 
Jacob  B.  Bbllinobr  bt  al.  ) 

▼.  J  No  7617.    Equity  Doc.  21. 

BOBBRT  E.  PRBSTOX  BT  AL.     ) 

On  motion  of  the  plaintiffs,  bv  Mr.  W.  P.  Lasselle,  their 
solicitor,  it  is  ordered  that  the  defendant,  Samuel  F.  Pres- 
ton, Catherine  S.  Preston,  S.  Preston,  Thomas  Larimer 
and  Nannie  Preston  Larimei,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring 
fortv  days  after  this  dav :  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  or  default;  and  that  the  above  order 
be  published  in  the  Law  Reporter  the  number  of  times  re- 
quired by  law. 

By  the  Court.  W.  S.  COX,  Justice. 

True  copy.  Test:       48.3  R.  J.  Mbios.  Clerk. 


I 


N  THE  SUPREME  COURT   OF  THE  DISTRICT  OF 
Columbia,  this  2ild  day  of  November,  A.  D.  188U. 
Thomas  Kbb  bt  al.  ) 

V.  {In  Equity.    No.  7108. 

Jambs  Wilkihbox  bt  al.      I 

Ordered,  this  2Sd  day  of  November,  1880,  that  the  sales 
made  and  reported  by  C.  Storrs  and  James  H  Saville, 
trustees  for  the  sale  of  the  real  estate  in  said  report  men- 
tioned, be  ratified  and  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  2Sd  day  of  December 
1880.  Provided  a  copy  of  this  order  be  published  in  the 
Washington  Law  Reporter,  once  a  week  for  three  successive 
weeks  before  said  day. 

By  the  Court :  *  W.  S  COX,  Justice,  Ac. 

True  copy.    Test :       48.3  R.  J.  Mbigs,  Clerk,  Ac. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  I9th  day  of  November,  1880. 

BUCKBY    &    MaRBURY      ) 

V.  {No  22,881.    AtLaw. 

John  F.  Pfbil.  ) 

Themarshall  having  made  return  that  the  defendant  Is 
*' not  to  be  found  :"  on  motion  of  the  plaintiffs,  by  Mr.  F. 
W.  Jones,  their  attorney,  it  is  ordered  that  the  defendant, 
John  F.  Pflel.  cause  hi*  appearance  to  be  entered  here- 
in on  or  before  the  first  rule-day  occurring  forty  days  after 
this  day:  othervvise  theciuse  will  be  proceeded  with  as 
In  case  of  default. 

By  the  Court.  A.  MAC  ARTHUR,  JusHce. 

True  copy.       Test;  4S.3  R.  J.  Mbios,  Clerk. 

THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia  hath 
obtained  from  the  Supreme  Court  of  the  Di!>trict  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  uf  Administration  on  the  personal  estate  of  John 
B,  Fowle.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  th»*  same,  with  i  he  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  I9ih  day  of  November 
next;  they  may  otherwise  bylaw  beexcluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  19th  day  of  November,  1880. 
«)•»  JOHN  L.  FRENCH. 
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■VrOTICE. 

The  undersigned,  a  majority  of  the  trnstees  of  the  Col- 
ombia  Redncticn  Company,  hereby  give  notice  that  a  meet- 
ing of  the  stockholders  of  said  Company  will  be  held  at  iis 
office,  Room  S8.  St.  Cloud  Building,  No.  630  Ninth  street  n. 
w.,ln  the  city  of  Washington,  D.  O.,  on  Wednesday,  the 
29th  day  of  December,  1880,  at  two  o'clock  p.  m.,  to  act  apoo 
the  f  ollowmg  business,  to  wit :  Ftr$l,  To  hear  and  act  upon 
reporrs  of  officers :  Second.  To  consider  and  determine 
whether  the  Company  will  change,  extend,  or  close  its  busi- 
ness ;  Third,  To  elect  officers  for  the  ensuing  jtmx ;  /bvrM, 
To  act  upon  any  other  business. 
WAsniNQTOif,  D.  C  November  27, 1880. 

JOHN  H.  RICE,  1 

M.  H    FARLEY,  I  Trn.tees 

CHARLES  D.  GILMORE,  f  A""»»^- 
JOHN  H.  CLARK,  } 


[N  THE  SUPREME  COURT  OF  THE   DISTRICT  OF 
Columbia,  the  4th  day  of  December,  1880. 


Dawson  btal. 

V. 
JOKBS  BT  AL. 


No.  7351.    Equity. 


On  motion  of  the  plaintiffs,  by  Messrs.  M.  F.  Morris  and 
John  B,  Lamer,  their  solicitors  it  is  ordered  that  the  de- 
fendants, William  P.  Allnutt,  William  D.  AUnntt,  James 
Robert  D,  Allnutt,  Mary  C.  Snouffer,  George  Snoaffer, 
Frances  I.  Jewell,  James  G.  Jewell  and  Walter  Jewell, 
cause  their  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day:  olht^ 
wi^e  the  cause  will  be  proceededwith  as  in  case  of  defknlt. 

By  the  court.  W.  S.  OCX,  Justice. 

Test:  R.J  Mbios, Clerk.  4^S 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphans' 
Court  Business.    Decembers,  1880. 

In  the  case  of  Martha  V.  Sheppard,  administratrix  of 
Jonathan  Edmund  Sheppard,  deceased,  the  administratrix 
aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  Slst  day  of  December,  A.  D,  1880.  8t  11  o'clock  a. 
m.,  for  making  payment  and  distribution  under  theCoort's 
direction  and  control;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  or  a  residue  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorised,  with  their  claims  against  the  estate  prop- 
erly vouched;  otherwise  the  administratrix  will  take  the 
benefit  of  the  law  against  them  :  Provided  a  copy  of  this  or- 
der be  published  once  a  week,  for  three  weeks,  in  the  Wash- 
ington Law  Reporter,  previous  to  the  said  day. 
49-.'*  Test :     A    WEBSTER,  Register  of  Wilis. 


TN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 

0. 

No.  3671.    Equity  Doc.  13. 


X    Columbia,  November  2.3, 1880. 
BuRcnx— WALLAcn  bt  al, 


iNo.  3671. 
No.  4423. 


AND 

WALLACn— BURCHB  BT  AL.    )  No.  4423.    EqQity  Doc  15. 

Ordered,  by  this  court,  this  23d  day  of  November,  A.  D 
1880,  that  the  sale  made  by  A.Thomas  Bradley  and  Thomas 
Jesup  Miller,  trustees,  of  the  real  estate  mentioned  in  the 
above  entitled  causes  consolidated,  and  reported  to  this 
court  on  the22d  day  of  November,  A.  D.  1880,  be  ratified  snd 
confirmed,  unless  cause  to  the  contrary  thef»K>f  be  shown 
on  before  the  2fith  day  of  December,  A.  D.  1880;  Provided 
a  copy  of  this  order  he  inserted  in  the  Law  Reporter 
once  In  each  of  three  successive  weeks  before  the  26th 
day  of  December  next. 

The  report  states  the  amount  of  the  sale  to  be  $9,900. 

By  the  Court.  W.  S.  COX,  Justice,  Ac. 

Atruecopy.    Test-  49  3  R.  J.  Mbios.  Clerk. 

IN  THE  SUPREME  COURT  OF    THE   DISTRICf  OF 
COLUMBIA,  the  S3d  day  of  November,  1880. 
Smith  ) 

▼.  V    No.  7607.    Equity. 

Pabst  btal.  ) 

On  motion  of  the  plaintiff,  by  Mr.  J,  J.  Darlington, 
his  solicitor,  it  is  ordered  that  the  defendants,  Jsaac  H. 
Lock  wood,  The  Meriden  Britannia  Company  of  Connecti- 
cut, and  Henry  (?.  Haskell,  cause  their  appearance  to  be  en- 
tered herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day,  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

By  the  Court  W.  S.  COX,  Justice. 

True  copy.     Test:  48.8  B.  J.  Mbigs. Clerk. 
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WASHINGTON December  27, 1880 


GEORGE  B.  CORKHILL 
A.  H.  JACKSON 


I  Editors. 


Thb  present  number  closes  the  eighth  volume 
of  this  journal.  We  are  under  lasting  obliga- 
tion to  the  profession  throughout  this  country 
as  well  as  in  Europe,  for  the  firm  and  increased 
support  afforded  us  during  the  past  year ;  and 
in  order  to  exhibit  our  gratitude,  pledge  our- 
selves to  increased  efforts  to  render  the  Be- 
PORTER  a  most  interesting  law  journal.  Our 
patrons  will  remark  very  decided  improve 
inents  as  they  occur,  during  the  progress  of 
the  ninth  volume. 


Landlord  and  Tenant. 

*'  HIg  cheerful  tenants  bless  their  yearly  toll, 
Yet  to  their  lord  owe  more  than  to  the  soil.'* 

*^  Sir  Roger's  estate  Is  tenanted  by  persons  who 
have  served  him  or  his  ancestors.-' 

Probably  no  subject  within  the  scope  of 
legal  jurisprudence  involves  such  vast  in- 
terests, or  the  interests  of  so  jnany  millions 
of  people,  occurring  daily  in  the  common 
walks  of  life,  among  the  rich  and  the  poor,  in 
every  land  and  clime,  and  absorbing  the  at- 
tention of  the  courts,  more  frequently  than  that 
of  landlord  and  tenant.  All  through  the  old 
and  new  Scriptures,  among  the  archives  of  the 
Egyptians  and  the  Greeks,  away  back  ante- 
dating authentic  record  of  India,  China  and 
Japan,  the  interests  subsisting  between  land- 
lord and  tenant  have  existed ;  and  the  land- 
lord hath  ever  ground  the  tenant.  Some- 
tlhies  the  tenant  hath  been  the  tiller  of  the 
soil ;  sometimes  the  lord's  interest  hath  been 
in  the  life,  sweat  and  toil  of  the  tenant  alone, 
the  tenant  for  life,  though,  there  is  a  dual 
meaning  to  this  last  phrase,  and  especially  in 
legal  phraseology.  The  landlord  and  tenant 
Actr  in  this  and  every  other  country,  though 
often  modified,  and  sometiitaes  at  the  point  of 
the  bayonet  and  the  spilling  of  human  blood, 
has  ever  been  granted,  at  the  demands  of  the 
tena^t^  ,pi:9mpted  by  the  cries  of  the  wiC^  aQd 
the  little  ones.    The  cry  of  bread  has  worked 


wonders  in  the  atlvancement  .of  the  cause  of 
civil  and  religious  liberty.  Hunger  has 
revolutionized  the  world. 

Recalling  ourself  to  cold  legal  propositions, 
it  is -proper  to  begin  this  article  where  our 
common  law  begins,  and  as  preliminary  there- 
to, say  that  the  original  interest  between  land- 
lord and  tenant  had  reference  to  lands  alone. 
As  historical  matter,  reference  is  made  to 
eminent  authority.  Spel.  Gloss ;  Hale's  Com. 
Law ;  2  Bl.  C.  The  Norman  period  is  assumed 
in  the  text  for  the  purpose  of  exhibiting  the 
doctrine  of  tenures ;  but  there  is  no  reason  for 
thinking  that  the  material  parts  of  the  feudal 
tenure,  as  exercised  by  the  Normans,  did  not 
exist  in  England  before  their  arrival  in  about 
A.  D.,  1066.  A  large  portion  of  the  lands  en- 
tered in  the  Conqueror's  celebrated  Doomsday 
Book,  are  stated  to  be  held  by  the  same  tenure, 
at  the  same  rent,  and  subject  to  the  same  ser- 
vices as  they  were  in  the  time  of  Edward  the 
Confessor ;  and  the  evidence  of  Doomsday 
bears  no  reference  to  any  simultaneous  sur- 
render of  former  tenures,  and  re-grant  of  the 
same  lands  as  feudal.  The  Normans  probably 
introduced  some  new  provision  into  existing 
tenures,  and  attempted  more ;  and  we  learn 
there  was  a  bitter  contest  between  the  invaders 
and  the  English,  whether  many  of  those  laws 
which  had  been  neglected  for  a  time,  should 
be  restored  or  not.  But  the  fact  of  their  be- 
ing restored  will  serve  to  show  that  no  great 
changes  were  ultimately 'allowed  to  prevail; 
and  that  the  general  system  of  the  laws  con- 
tinued much  the  same  under  the  Norman 
dynasty  as  it  had  been  under  that  of  the 
Saxons,  with  the  exception  of  such  usurpa- 
tions as  were  from  time  to  time  forced  upon 
the  English.  The  Stat.  Edw.  I,  c.  11,  refer- 
ring  to  a  letting  for  a  term  of  years,  seems  to 
fix  the  fact,  that  notwithstanding  the  doubt 
as  to  the  exact  time  of  the  introduction  of 
feudal  tenures  into  England,  there  can  be  none 
that  terms  of  years  were  of  frequent  occur- 
rence prior  to  that  date.  As  an  indication  of 
the  vastness  of  the  interests  existing  between 
the  landlord  and  tenant,  a  few  statistics  from 
the  two  English  speaking  nations  of  the  earth 
will  impart  a  faint  idea.  In  Great  Britain 
the  number   of  land  owners  in  1871  were 
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1,104,967,  the  number  of  acres  owned  In  1871 
was  51,960,208,  and  the  rental  amounted  to 
the  sum  ofjeil8,051,105  or  about  $590,255,525. 
Among  the  laud  owners  25  persons  possessed 
more  than  100,000  acres  each,  and  816,294 
persons  owned  less  than  one  acre,  and 
131,454  persons  owned  less  than  ten  acres. 
The  entire  population  being  31,712,838,  so 
that  in  Great  Britain  30,607,371  of  the  popu- 
lation were  tenants.  In  1871,  the  farms  in 
the  United  States  amounted  to  407,735,041  in 
acres,  averaging  153  acres  to  the  farm,  giving 
2,664,934  owners  of  lands,  valued  at  $9,262,- 
803,861,  distributed  among  a  population  of 
38,205,598,  so  that  of  the  population  35,540,664 
were  tenants ;  of  the  entire  acreage  embraced 
in  farms  only  188,921,099  acres  were  under 
cultivation.  In  1870  there  were  7.579,363 
families  and  7,042,833  dwellings  in  the  United 
States. 

It  is  believed  the  late  census  of  the  United 
States  will  greatly  change  the  foregoing 
figures,  and  show  a  decided  decrease  of  the 
tenant  class,  and  a  vastly  increased  number 
of  independent  farmers  and  land  owners  as 
well  as  a  wonderful  extension  of  the  area  of 
cultivated  lands. 


Tke  New  Associate  Jistlee  of  the  Sipreae  Coirt 
The  appointment  of  the  Hon.  W.  B.  Woods, 
as  the  successor  of  Judge  Strong  on  the 
United  States  Supreme  Bench,  meets  with 
universal  approval  by  the  profession,  so  far  as 
we  are  enabled  to  gather  from  our  exchanges 
as  well  as  from  personal  intercourse  with 
members  of  the  bar  from  various  sections  of 
the  republic.  As  to  the  accident  of  his  having 
been  born  in  the  State  of  Ohio,  we  hope  the 
carping  will  cease,  and  that  the  profession  and 
litigants  will  feel  as  safe,  as  they  surely  will 
be,  in  his  hands  as  if  he  had  been  nourished  in 
the  bosom  of  the  **  mother  of  States  and  of 
statesmen,"  and  we  we  mjy  add  of  Judges  of 
the  Supreme  Court  also.  He  is,  to  say  the 
least,  a  grandson  of  the  aforesaid  "mother." 
It  makes  but  little  difference  where  our  great 
statesmen  and  Jurists  are  born,  if  they  perform 
their  high  functions  with  fidelity  and  ability ; 
and  from  the  indications  already  vouchsafed 


to  us  by  Judge  Woods,  during  fourteen  years 
as  circuit  Judge,  often  under  most  trying  cir- 
cumstances, we  have  the  strongest  guarantees 
that  the  Supreme  Court  of  the  United  States 
will  suffer  no  detriment  at  his  hands  or  daring 
his  service  as  a  member  thereof. 

The  following  short  biography  of  Jndge 
Woods  is  clipped  from  the  Cincinnati  En* 
quirer,  and  will  be  of  interest  to  those  not 
familiar  with  his  career : 

Judge  Woods  is  a  native  of  Newark,  Lick- 
ing county,  Ohio,  where  he  was  bom  abont 
fifty-five  years  ago.  After  preparatory  studies 
he  entered  the  Western  Reserve  College,  at 
Hudson,  Ohio,  where  he  remained  three  years, 
one  of  his  class  mates  being  Judge  Hoadly, 
of  Cincinnati.  After  graduating  he  entered 
the  senior  class  in  Yale  College  where  he 
graduated  with  honor. 

Soon  after  leaving  college  he  entered  tlie 
law  office  of  the  late  Hon.  S.  D.  King,  at 
Newark,  Ohio,  who,  during  life,  was  one  of 
the  largest  practitioners  in  Central  Ohio ;  and 
after  completing  his  law  studies  was  admitted 
to  the  bar,  and  at  once  formed  a  partnership 
with  his  legal  preceptor  under  the  firm  name 
of  King  &  Woods.  This  partnership  con* 
tinned  until  the  breaking  out  of  the  war, 
Judge  Woods  has  been  often  heard  to  say 
that  he  owed  whatever  of  success  he  had  in  ins 
profession  to  the  careful  teaching  and  con- 
scientious example  of  his  senior  « .sociate. 

He  was  prominent  locally  in  W  ig  politics 
during  the  latter  years  of  that  party,  and  up- 
on its  death  became  conspicuous  as  a  Demo- 
cratic leader.  He  represented  Licking  county 
two  terms  in  the  General  Assembly  of  Ohio, 
and  in  1858  was  made  speaker  of  that  body, 
earning  the  reputation  of  being  the  k)est  pre- 
siding officer  the  House  of  Representatives 
ever  had. 

At  the  breaking  out  of  the  war  Judge  Woods 
was  chosen  Lieutenant-Colonel  of  the  Seventy- 
sixth  Regiment,  Ohio  Volunteers,  a  regiment 
composed  almost  entirely  of  Licking  county 
boys.  He  afterward  became  its  colonel,  and 
commanded  it  in  some  of  the  most  important 
battles  of  the  war.  He  continued  in  the  ser- 
vice until  Lee's  surrender,  and  at  the  close  of 
the  war  was  a  Major-General  of  Volunteers. 

He  has  been  United  States  Circuit  Judge 
for  about  fourteen  years,  his  circuit  embracing 
the  States  of  Louisiana,  Geoi^a  and  Ala- 
bama. He  resided  some  time  at  Montgomery, 
Alabama,  but  Atlanta,  Georgia,  is  now  bis 
home,  where  he  dispenses  hospitality  at  his 
elegant  residence  with  a  liberal  hand.  His 
wife  is  a  sister  of  Generid  Willard  Warner, 
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formerly  United  States  Senator  from  Alabama, 
a  son  and  daughter  completing  the  family  cir- 
ole. 

Judge  Woods  is  a  man  of  fine  presence,  and 
while  companionable  in  its  largest  sense,  he 
is  yet  possessed  of  a  native  dignity  that  is 
only  the  more  attractive  because  entirely  free 
fh>m  austerity. 


U.  S.  Sipreae  Court  Proeeedings. 

No.  114.  Catharine  Hall  et  al.,  appellants, 
T.  William  H.  Law ;  appeal  from  Circuit  Court 
of  United  States,  District  of  Indiana ;  decree 
affirmed  with  costs.  Opinion  by  Mr.  Justice 
Field. 

No.  124.  The  United  States,  appellant,  v. 
Faxon  D.  Atherton*s  Executors ;  appeal  from 
Circuit  Court  of  United  States,  District  of 
California ;  decree  affirmed  with  costs.  Opin- 
ion  by  Mr.  Justice  Miller. 

No.  131.  James  Densmore  et  al.,  appellants, 
y.  William  C.  Scofield  et  al. ;  appeal  from  the 
Circuit  Court  of  United  States,  Northern  Dit^ 
trict  of  Ohio;  decree  affirmed  with  costs. 
Opinion  by  Mr.  Justice  Swayne. 

No.  889.  The  United  States  ex  rel.  The 
Citizens'  Bank  of  Louisiana,  plaintiffs  in  error, 
v.  John  J.  Knox,  comptroller  of  currency ;  in 
error  to  the  Supreme  Court  District  Columbia ; 
Judgment  affirmed  with  costs.  Opinion  by 
Mr.  Justice  Swayne. 

No.  92.  William  S.  Rolfe,  Superintendent 
of  Insurance  Department  of  the  State  of  Mis- 
sonri  (substituted  for  the  Life  Association  of 
America),  plaintiff  in  error,  v.  Letitia  V.  Wil- 
son;  in  error  to  the  Circuit  Court  of  the 
United  States,  Eastern  District  of  Missouri ; 
judgment  affirmed  with  costs  and  interest. 
Opinion  by  Mr.  Chief  Justice  Waite. 

No.  125.  Josiah  D.  Whitney,  plaintiff  in 
error,  v.  the  First  National  Bank  of  Brattle- 
boro ;  in  error  to  the  Supreme  Court,  State  of 
Vermont ;  judgment  reversed  with  co9ls,  and 
cause  remanded,  with  instructions  to  reverse 
the  judgment  of  the  county  court  and  award 
a  venire  de  novo.  Opinion  by  Mr.  Chief  Jus- 
tice Waite. 

No.  147.  The  county  of  Benton,  plaintiff  in 
error,  v.  William  H.  Rollins  and  Foster  Shores, 
trustees,  etc. ;  in  error  to  the  Circuit  Court  of 
the  United  States,  Western  District  of  Mis- 
souri ;  judgment  affirmed  with  costs  and  in- 
terest.   Opinion  by  Mr.  Chief  Justice  Waite. 

No.  148.  The  United  States,  plaintiff,  v. 
James  O.  Senter ;  On  a  certificate  of  division 
fW)m  the  Circuit  Court  of  the  United  States, 
Eastern  District  of  Tennesse.  Questions 
certified  answered  in  the  negative.  An- 
Bolmeed  by  Mr.  Chief  Justice  Widte. 


%ntt^  §^txk»  $vi^tm  (f^ourt. 


No.  88.^00TOBIB  TBBM.  1880. 

Laurbncb   6.  Graham  akd   Donald   D. 
Scott,  Appellants, 

The  La  Crosse  and  Milwattkee  Railroad 
Company,  The  Milwaukee  and  Saint 
Paul  Railway  Company,  Jas.  Lxtdding- 
ton,  Ephraim  Mariner,  James  Enbeland, 
Administrator  of  the  estate  of  Moses 
Eneeland,  Deceased,  Sarah  O.  Chand- 
ler, Ellen  C.  Sexton.  Frances  Flint, 
AND  Moses  Burr  EIneeland. 

Appeal  Jrom  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 

1.  A  sale  madehy  a  corporation,  during  solvency, 
even  though  made  to  the  use  and  benefit  of  mem- 
bers of  the  corporation  lor  valuable  considera- 
tion, canuot  be  set  aside  at  the  instance  of  the 
corporation  for  the  purpose  of  rendering;  the 
property  liable  to  sale  under  execution  against 
the  insolvent  corporation. 

2.  If  a  party,  solvent  at  the  date  of  the  transaction, 
without  Intent  to  defraud  creditors,  sell  property 
for  less  than  its  value,  subsequent  creditors  can- 
not question  the  transaction.  Tliey  gave  credit 
to  the  debtor  In  his  tiaim  after  the  conveyance 
or  sale  had  been  perfected. 

3.  A  subsequent  creditor's  rights  rests  on  the  same 
ground  as  those  of  a  subsequent  pHrciiaser  In  a 
transaction  In  whichthe  debtor's  property  was 
obtained  from  him  by  fraud,  In  which  lie  acqui- 
esced and  has  manifested  no  desire  to  disturb. 

4«  The  mere  right  of  purchase  gives  no  man  the 
ri^rht  to  legal  remedies.  Prosser  v.  Edroond^ 
(1835)1  Young  &  Coll.  Exch.  Eq.,  481;  Story 
Eq.  PI.,  pec.  1040,  h;  6  Wis.,  645,  (1853);  20  Wis., 
174;  C«»ckell  v.  Taylor,  16  Beav.,  103;  Anderson 
V.  Radcliffe,  Elliij.  B.  &  E.,  806.  Contra^  see 
Dickinson  v.  Burrill,  1  L.  R.  Eq.,  337;  MoMahon 
V.  Allen,  35  N.  Y.,  403. 

*5.  A  corporation  is  a  distinct  entity  and  so  long  as 
it  acts  within  lu  charter,  holds  property  as  abso- 
Kitely  as  does  an  Individual.  Its  estate,  interest, 
and  property  are  the  same;  its  funds  In  tlie  event 
of  its  bankruptcy  becomes  truit  funds,  tlie  same 
as  the  funds  of  an  Indivldual.^ED.  Wash.  Law 
Reporter. 

Mr.  Justice  Bradley  delivered  the  (pinion 
of  the  Court. 

In  September,  1855,  the  La  Crosse  and  Mil- 
waukee  li;  R.  Company,  not  being  at  that 
time,  so  far  as  appears,  indebted  in  ahy  con- 
siderable amount,  sold  certain  real  estate  in 
the  city  of  Milwaukee,  not  then  wanted  for 
railroad  purposes,  to  Charles  D.  Nash  for  the 
sum  of  $25,000.  The  officers  of  the  company 
who  took  a  leading  part  in  negotiating  the 
sale  are  charged  to  have  been  interested  la 
the  purchase,  and  to  have  furnished  Nash  the 
means  for  effecting  it.    At  all  events,  ahortljr 
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after  it  was  made,  Nash  conveyed  the  prop- 
erty for  the  original  consideration,  to  Moses 
Eneeland,  one  of  the  officers  referred  to,  and 
Eneeland  retaining  one  third  part,  subse- 
quently conveyed  the  other  two  third  parts 
to  Luddington  and  Kilboarn,  they  all  being 
directors  of  the  company,  and  members  of  the 
executive  committee.  The  company  itself 
never  questioned  the  fairness  of  this  transac- 
tion :  on  the  contrary  the  sale  was  subse- 
quently (in  March,  1858,)  expressly  confirmed 
by  the  board  of  directors ;  and  a  further  quit- 
claim deed  executed  by  the  company  in  con- 
firmation thereof.  In  September  and  Novem- 
ber, 1858,  the  appellants,  Graham  and  Scott, 
recovered  two  judgments  against  the  company 
for  indebtedness  on  contract,  arising  after  the 
sale  of  the  lands,  and  issued  executions 
thereon,  under  which  levies  were  made  on 
said  lands,  as  lands  of  the  company.  In 
January,  1860,  the  appellants,  having  sued 
these  judgments  in  the  United  States  court, 
recovered  a  second  judgment  for  upwards  of 
forty  thousand  dollars,  issued  execution  there- 
on, and  made  another  levy  on  the  lands. 
Being  .unwillingly  to  attempt  a  sale  qnder 
their  said  execution  in  consequence  of  the 
deeds  for  the  lands  being  recorded,  the  appel- 
lants, in  June,  1860,  filed  the  bill  in  this  case 
in  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Wisconsin,  against 
Eneeland,  Eilboum,  Luddington,  and  the 
railroad  company,  setting  forth  their  said 
judgments,  executions,  and  levies,  stating  the 
fact  of  the  said  sale  to  Nash  and  his  convey- 
ance to  Kneeland,  and  the  latter* s  conveyance 
to  the  other  parties ;  alleging  that  the  trans- 
action was  a  fraud  against  the  corporation 
and  its  creditors,  and  complaining  that  the 
said  conveyances  of  the  lands,  were  a  cloud 
upon  their  right  to  sell  the  lands  under  execu- 
tion,  and  an  impediment  in  the  way  of  the  ex- 
ecution of  their  writ  of  fieri  facias ;  and  prayed 
that  the  lands  might  be  decreed  subject  to  the 
lien  of  their  judgment ;  that  they  might  be 
decreed  to  be  authorized  to  sell  the  same,  or 
BO  much  as  might  be  necessary  for  the  pur- 
pose of  satisfying  their  judgments ;  and  that 
Kneeland,  Kilbourn,  and  Luddington  might 
join  in  the  conveyance,  and  might  be  enjoined 
from  claiming  the  land ;  and  that  the  convey- 
ances to  them  might  be  declared  null  and 
void.  The  bill,  amongst  other  things,  averred 
that  the  lands  were  sold  to  Nash  for  much 
less  than  their  real  value ;  but  it  contained 
no  allegation  that  the  company  was  insolvent, 
or  that  it  had  not  other  assets  available  under 
an  execution  ;  nor  was  any  offer  made  to  re- 
pay the  consideration  which  the  purchaser  had 
given  for  the  lands. 


To  this  bill  the  defendants  severally  filed 
answers,  denying  that  the  lands  were  worth 
more  than  $25,000  at  the  time  of  sale ;  aver- 
ring that  the  sale  was  made  in  good  faith,  and 
witii  the  company's  concurrence,  and  setting 
forth  in  detail  many  circumstances  tending 
to  show  that  the  title  was  involved  and  em- 
barrassed ;  that  they  required  large  outlays  of 
money  to  render  them  available;  that  the 
company  had  offered  them  for  sale  in  the 
market  and  was  unable  to  get  from  any  other 
person  the  price  paid  for  them  by  Nash :  that 
although  Nash  was  requested  to  purchase  the 
lands  by  Eneeland,  and  was  aided  by  him  in 
paying  therefor,  yet  Nash  had  the  option  to 
keep  them;  but  after  making  the  purchase, 
and  inquiring  into  the  title  and  situation  of 
the  lands,  he  asked  to  be  relieved  from  the 
purchase,  and  that  thereupon  Eneeland,  Eil- 
bourn,  and  Luddington  took  them  off  of  his 
hands. 

The  parties  went  into  proofs,  and  it  does 
appear  that  the  company  had,  for  months 
prior  to  the  sale,  been  endeavoring  to  dis- 
pose of  the  lands,  and  could  get  no  purchaser 
at  the  price  offered  by  Nash ;  and  the  leading 
statements  of  the  answer  as  to  the  title  and 
situation  of  the  lands  was  verified.  It  also 
appeared  that  the  railroad  company  never  ob* 
jected  to  the  sale ;  but  that  it  was  expressly 
confirmed  in  March,  1858,  by*  a  resolution  of 
the  board  of  directors,  as  before  noticed. 

Various  transactions  subsequently  took 
place,  by  which  other  parties  became  inter- 
ested in  the  lands,  and  in  the  affairs  and 
property  of  the  railroad  company,  which  are 
fully  developed  in  the  supplemental  proceed- 
ings and  proofs;  but  it  is  unnecessary  to 
notice  them  further.  The  foregoing  state- 
ment exhibits  the  leading  features  of  the  case 
as  presented  for  our  consideration. 

The  main  question  is,  whether  the  sale  to 
Nash,  made  before  the  railroad  company  be- 
came indebted  to  the  appellants,  and  when, 
for  all  that  appears,  it  was  perfectly  solvent, 
even  though  made  for  the  use  and  benefit  of 
tlie  officers  referred  to,  can  be  set  aside  at  the 
instance  of  the  complainants,  for  the  purpose 
of  subjecting  the  lands  to  sale  under  their  ex- 
ecution. And  this  question,  we  think,  must 
be  answered  in  the  negative. 

It  is  a  well-settled  rule  of  law  that  if  an  in- 
dividual, being  solvent  at  the  time,  without 
any  actual  intent  to  defraud  creditors,  dispose 
of  proparty,  for  an  inadequate  consideration, 
or  even  make  a  voluntary  conve3'ance  of  it, 
subsequent  creditors  cannot  question  the 
transaction.  They  are  not  injured.  They 
gave  credit  to  the  debtor  in  the  status  which 
,  ^  he  had  after  voluntary  conveyance  was  made. 
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The  authorities  on  this  subject  are  fully ! 
collected  in  the  notes  to  Sexton  vs.  Wheaton,  t 
1  American  Leading  Cases,  1,  and  in  the  op- 1 
inion  of  Chief  Justice  Marshall  in  that  case  ;  i 
and  the  general  doctrine  is  affirmed  in  the 
case  of  Mattingly  vs.  Nye,  8  Wall.,  370. 

It  is  true  that  if  a  debtor  dispose  of  his 
property,  with  intent  to  defraud  those  to  whom 
he  expects  to  become  immediately  or  soon  in- 
debted, this  may  be  a  fraud  against  them, 
which  they  may  have  a  right  to  unravel.  But 
that  is  a  special  case  to  which  the  present 
bears  no  resemblance.  It  is  not  pretended 
that  the  railroad  compasy  disposed  of  the 
property  in  question  for  the  purpose  of  de- 
frruding  creditors,  much  less  for  the  purpose 
of  defrauding  those  who  afterwards  in  due 
course  of  business  might  become  its  creditors. 

But  it  is  contended  that  this  is  a  case  in 
which  the  debtor  corporation  was  defrauded 
of  its  property,  and  that  as  the  company  had 
a  right  of  proceeding  for  its  recovery,  any  of 
its  judgment  and  execution  creditors  have  an 
equal  right ;  that  it  is  a  property  right,  and 
one  that  enures  to  the  benefit  of  creditors. 

Conceding  that  creditors  who  were  such 
when  the  fraudulent  procurement  of  the 
debtor's  property  occurred — and  cases  to  that 
effect  hav«  been  cited — the  question  still  re- 
mains, whether,  the  debtor  being  unwilling 
to  disturb  the  transactions,  subsequent  credi- 
tors have  such  an  interest  that  they  can  reach 
the  property  for  the  satisfaction  of  their  debts. 
We  doubt  whether  any  case,  going  as  for  as 
this,  can  •be  found.  No  such  case  has  been 
cited  in  the  argument.  Dicta  of  judges  to 
that  effect  may  undoubtedly  be  produced,  but 
they  are  not  supported  by  the  facts  of  the 
cases  under  consideration. 

It  seems  clear  that  subsequent  creditors  have 
no  better  right  than  subsequent  purchasers,  to 
question  a  previous  transaction  in  which  the 
debtor's  property  was  obtained  from  him  by 
fraud  which  he  has  acquiesced  in,  and  which 
he  has  manifested  no  desire  to  disturb.  Yet, 
in  such  a  case,  subsequent  purchasers,  have  no 
such  right.  In  the  case  of  French  v.  Shotwell, 
5  Johnson's  Chancer3%  655,  Chancellor  Kent 
decided,  upon  full  consideration,  that  when  a 
party  to  a  judgment,  entered  upon  a  warrant 
of  attorney,  voluntarily  waives  his  defence  or 
remedy  on  the  ground  of  fraud  or  usury,  and 
releases  the  other  party,  a  subsequent  purcha- 
ser under  him,  with  notice  of  the  judgment, 
will  not  be  allowed  to  impeach  it,  or  to  investi- 
gate the  merits  of  the  original  transaction  be- 
tween the  original  parties ;  and  he  dismissed 
a  bill  filed  by  the  subsequent  purchaser  for 
relief  in  such  a  case.  The  Chancellor  said : 
"  If  the  party  hi^^self  who  is  the  victim  qf 


fraud  or  usury,  chooses  to  waive  his  remedy 
and  release  the  party,  it  does  not  belong  to  a 
subsequent  purchaser  under  him  to  recall  and 
assume  the  remedy  for  him.  If  a  judgment 
was  fraudulent  by  collusion  between  the  par- 
ties to  it,  on  purpose  to  defraud  a  subsequent 
purchaser,  the  case  would  present  a  very  dif- 
ferent question.  But  if  the  judgment  was 
fraudulent  only  between  the  parties,  it  is  for 
the  injured  party  alone  to  apply  the  remedy. 
If  he  chooses  to  waive  it  and  discharge  the 
party,  it  cannot  consist  in  justice  or  sound 
policy,  that  a  subsequent  voluntary  purchaser, 
knowing  of  that  judgment,  should  be  compcr 
tent  to  investigate  the  merits  of  the  original 
transaction  as  between  the  original  parties. 
Quisque  potest  renunciare  juri  pro  se  introduc- 
to.  *  It  is  stated  to  have  been  a  principle 
of  the  conimon  law,  that  a  fraud  could  only  be 
avoided  by  him,  who  had  a  prior  interest  in 
the  estate  effected  by  the  fraud,  and  not  by 
him  who  subsequently  to  the  fraud,  acquired 
an  interest  in  the  estate.  Cro.  £liz.,  445 ;  8 
Co.,  83  a.)" 

This  decision  of  Ch.  Kent  was  afterwards 
nearly  unanimously  affirmed  by  the  Court  of 
Errors  of  New  York,  20  Johns.,  668. 

When  the  question  of  the  right  of  a  creditor 
to  set  aside  a  conveyance  procured  from  the 
debtor  by  fraud,  first  came  before  the  courts 
in  England,  it  was  held  that  the  debtor's  own 
right  was  merely  the  right  to  file  a  bill  in 
equity  against  the  fraudulent  grantee  ad- 
versely ;  and  if  he  did  not  see  fit  to  take  such 
a  proceeding,  his  creditor  had  no  such  privity 
with  the  transaction  as  to  enable  him  to  obtain 
relief,  even  though  the  debtor  should  assign 
his  supposed  right  to  the  creditor ;  that  the 
transaction  savored  of  champerty,  and  was 
opposed,  at  least,  to  the  spirit  of  the  law 
against  champerty  and  maintenance.  This 
was  the  substance  of  the  decision  by  tlie  Court 
of  Exchequer  in  Prosser  v.  Edmonds,  in  1835. 
1  Young  &  Coll.  Exch.  Eq.,  481,  Lord  Abin- 
ger  treated  the  case  as  a  new  one  and  at  the 
close  of  the  argument  remarked  that  his  im- 
pression was  that  such  a  claim  could  not  be 
sustained  in  equity,  unless  the  party  who 
made  the  assignment  joined  in  the  prayer  to- 
set  it  aside.  He  afterwards  gave  a  deliberate 
opinion  upon  the  point.  In  that  case  an  ex- 
ecutor and  trustee  had  fraudulently  procured 
an  assignment  of  his  brother-in-law's  interest 
in  the  estate,  knowing  its  value,  which  was 
unknown  to  the  assignor.  A  subsequent 
creditor  of  the  assignor,  to  whom  he  assigned 
his  whole  interest  in  the  estate,  filed  a  bill  to 
set  aside  the  assignment  to  the  trustee.  Lord 
Abinger  distinguished  the  case  from  that  of 
an  assignment  of  a  chose  in  action,  as  a  note 
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not  negotiable,  or  a  bond,  or  mortgage  or 
equity  of  redemption,  where  possession  of  the 
thing  assigned  is  delivered  to  the  assignee ; 
and  treated  it  as  an  assignment  of  a  mere 
naked  right  to  file  a  bill  in  equity,  in  which 
the  last  assignee  purchased  nothing  but  a 
hostile  right  to  bring  parties  into  a  court  of 
equity  as  defendants  to  a  bill  filed  for  the 
purpose  of  obtaining  the  fruits  of  his  purchase. 
"What  is  this,"  says  the  Lord  Chief  Baron, 
**  but  the  purchase  of  a  mere  right  to  recover? 
It  is  a  rule — not  of  our  law  alone,  but  of  that 
of  all  countries,  that  the  mere  right'  of  pur- 
chase shall  not  give  a  man  a  right  to  legal 
remidies.  The  contrary  doctrine  is  nowhere 
tolerated,  and  is  against  good  policy.  All  our 
cases  of  maintenance  and  champerty  are 
founded  on  the  principal  that  no  encourage- 
ment should  be  given  to  litigation  by  the  In- 
troduction of  parties  to  enforce  those  rights 
which  others  are  not  disposed  to  enforce. 
There  are  many  cases  where  the  acts  charged 
may  not  amount  properly  to  maintenance  or 
champerty,  yet  of  which,  upon  general  princi- 
ples, and  by  analbgy  to  such  acts,  a  court  of 
equity  will  discourage  the  practice."  "  Robert 
Todd,  when  he  assigned,  was  in  possession  of 
nothing  but  a  mere  naked  right.  ILt  could 
obtain  nothing  without  filing  a  bill.  No  case 
can  be  found  which  decides  that  such  a  right 
can  be  the  subject  of  assignment,  either  at  law 
or  in  equity."  These  remarks  are  very  broad, 
and  would  apply  to  the  case  of  existing  as 
well  as  subsequent  creditors  ;  though  the  case 
itself  was  that  of  a  subsequent  creditor.  It 
forms  the  subject  of  a  section  in  Story's  Com- 
mentaries on  Equity  (§  1,040  h.)  where,  in  a 
note.  Lord  Abinger's  opinion  is  extensively 
quoted ;  and  it  has  been  followed  by  other 
very  respectable  authorities ;  and,  as  applied 
to  subsequent  creditors,  at  least,  we  think 
that  the  reasoning  is  sound. 

The  principle  established  in  Prosser  vs.  fid- 
monds  has  been  adopted  by  the  Supreme 
Court  of  Wisconsin,  in  which  State  the  Itnds 
in  question  are  situated.  In  Crocker  vs.  Bel- 
langee  et  al.,  6  Wis.,  645,  decided  in  1858,  it 
was  held  that  a  deed  obtained  from  the  grantor 
through  fraudulent  representations  made  by 
the  grantee,  is  not  void,  but  voidable  only,  at 
the  election  of  the  grantor :  and  that  the  con- 
veyance of  the'  same  land  by  the  grantor  to 
another  person,  is  not  the  exercise  of  such 
election,  and  does  not  avoid  the  former  deed  ; 
that,  in  order  to  avoid  such  former  deed,  some 
proceedings  must  be  had  by  the  grantor  to 
which  the  grantee  is  a  party ;  and  that  a  sub- 
sequent purchaser  from  the  grantor  cannot  set 
up  the  alleged  fraud  of  the  first  grantee  to  de- 
feat his  title :  the  court  holding,  that  the  right 


of  a  vendor  to  avoid  a  sale  or  deed  on  the 
ground  of  fraud  practiced  by  the  vendee  is 
not  a  right  or  interest  capable  of  sale  and 
transfer,  so  as  to  enable  a  subsequent  vendee 
of  such  right,  for  such  cause,  to  attack  the 
title  of  the  first  vendee ;  that  it  is  a  mere  per- 
sonal right,  incapable  of  sale  or  transfer. 

In  Milwaukee  &  Minnesota  R.  R.  Co.  v. 
Milwaukee  &  Western  R.  R.  Co.,  20  Wis.,  174, 
the  latter  company  had  covenanted  to  pay  a 
certain  portion  of  an  incumbrance  on  railroad 
property  afterwards  purchased  by  the  com- 
plainant  company  under  a  subsequent  mort- 
gage.   A  release  of  the  obligation  had  been 
fraudulently,  as  alleged,  procured  from  the 
original  mortgagor  company  owning  the  road. 
The  compl^nant  purchased  under  a  mortgage 
which  conveyed    "all  causes  of  action,  de- 
mands, and  choses  in  action,  of  whatever 
nature,"  of  the  mortgagors ;  and  claimed  to 
have  purchased  the  right  to  set  aside  the  al- 
leged fraudulent  release,  and  filed  a  bill  for 
that  purpose ;  but  the  bill  was  dismissed  on 
the  ground  that  such  a  right  of  action  conld 
not  be  thus  assigned.    The  court  say :  "  Ad- 
mitting that  the  facts  alleged  present  a  ease 
which  would  entitle  the  La  Crosse  and  Mil- 
waukee [the  mortgagor]  to  have  the  release 
set  aside  on  account  of  these  acts  of  fraudo- 
lent  concealment  by  one  of  its  directors  of  his 
interest  ii^  the  defendant  company,  and  as- 
suming that  the  further  fact  appears  that  this 
right  of  action  has  been  assigned  by  the  La 
Crosse  and  Milwaukee  company  to  the  plam- 
tilf,  the  question  would  then  arise,  wV«tber  the 
release  could  be  avoided  on  the  application  of 
such  plaintifl;  the  La  Crosse  and  Milwaukee 
company  making  no  complaint  of  the  fraud 
whatever.    In  other  words,  is  this  mere  right 
to  litigate  the  question,  and  to  set  aside  the 
deed  of  release  on  account  of  fraud  practiced 
upon  the  assignor,  a  subject  of  assignment 
and  transfer,  and  will  a  court  of  equity  allow 
the  assignee  to  stand  in  the  shoes  of  the  as- 
signor in  respect  to  the  remedies?*'    And  then 
referring  to  the  previous  case  of  Crocker  v. 
Bellangee,  and  to  Prosser  v.  Edmonds,  the 
court  expresses  its  approbation  of  those  de- 
cisions,  and   adds:    '*A  reference  to  these 
authorities  is  all  which  probably  need  be  said 
at  this  time  in  regard  to  the  allegations  above 
cited  (referring  to  the  contention  of  coanselX 
and  upon  the  point  whether  the  plaintiif  com- 
pany could  avoid  the  release  for  the  alleged 
fraudulent  act  of'  concealment,  even  if  tlua 
right  of  action  had  been  assigned  to  it  by  the 
La  Crosse  and  Milwaukee  company." 

It  seems  to  us  that  those  cases,  which,  so 
far  as  it  appears,  declare  the  settled  law  of 
Wisconsin,  are  conclusive  of  the  prosent  case. 


Digitized  by 


Google 


Vol.  Vm 


WASHINGTON  LAW  EEPORTER. 


828 


It  is  conteaded  on  the  part  of  the  appel- 
lants, that  the  case  of  Prosser  v.  Edmonds 
has  been  overruled  by  the  subsequent  cases  of 
Dickinson  v.  Burrill,  1  L.  R.  Eq.,  337,  and 
McMahon  v.  Allen,  35  N.  Y.,  405.  We  have 
examined  these  cases,  and  others  which  are 
supposed  to  be  in  conflict  with  Prosser  v.  Ed- 
monds. In  Dickinson  v.  Burrill,  the  master 
of  the  rolls.  Lord  Rom  illy,  expressly  disavows 
any  intention  to  overrule  the  former  case. 
He  say  :  **  The  demurrer  is  mainly  snpported 
on  the  case  of  Prosser  v.  Edmonds,  which  was 
decided,  after  long  deliberation,  by  Lord 
Abinger ;  but  I  am  of  opinion  that  the  case 
before  me  does  not  fall  within  the  rule  es- 
tablished  by  that  decision."  The  case  then 
before  the  court  was,  that  a  conveyance  of  an 
interest  in  an  estate  had  been  fraudulently 
procured  from  Dickinson,  by  his  own  solicitor, 
to  a  third  party  for  the  solicitor's  benefit,  and 
for  a  very  inadequate  consideration.  Dickin- 
son, ascertaining  the  fraud,  by  a  conveyance 
which  recited  the  facts,  and  that  he  disputed 
the  validity  of  the  first  conveyance,  transferred 
all  his  share  in  the  estate  to  trustees  for  the 
benefit  of  himself  and  his  children.  The 
trustees  filed  a  bill  to  set  aside  the  fraudulent 
conveyance  upon  repayment  of  the  considera- 
tion money  and  interest,  and  to  establish  the 
trust.  The  Master  of  the  Bolls  sustained  the 
bill^-observing ;  "  The  distinction  is  this :  if 
Jas.  Dickinson  had  sold  or  conveyed  the  right 
to  sue  to  set  aside  the  indenture  of  December, 
1860,  without  conveying  the  property,  or  his 
interest  in  the  property,  which  is  the  subject 
of  that  indenture,  that  would  not  have  enabled 
the  grantee,  A  B,  to  maintain  this  bill ;  but 
if  A  B  had  bought  the  whole  interest  of  James 
Dickinson  in  the  property,  then  it  would.  The 
right  of  suit  is  a  right  incidental  to  the  prop- 
erty conveyed."  "  I  think  that  the  distinction 
between  the  conveyance  of  the  property  itself 
and  the  conveyance  of  a  mere  right  to  sue,  or 
what  in  substance  is  a  right  to  sue,  is  taken 
by  Lord  Abinger  in  the  case  of  Prosser  v,  Ed- 
monds. The  distinction  is  also  taken  in 
Cockell  v.  Taylor,  15  Beav.,  103,  and  in  An- 
derson V.  Eadcliffe,  Ellis,  B.  &  E.,  806,  and 
has  been  adopted  and  approved  in  many  other 
cases ;  and  it  is,  1  think,  founded  in  reason 
and  good  sense." 

Surely,  there  is  here  no  overruling  of  Pros- 
ser V.  Edmonds,  even  if  such  overruling  could 
avail  against  the  Wisconsin  decisions.  It 
leaves  that  case  in  full  force  as  to  assign- 
ments of  the  mere  right  to  sue.  In  the  case 
before  us  there  is  not  oven  that.  The  railroad 
corporation  acquiesced  in  the  sale  and  con- 
firmed it-  The  conveyance,  which,  perhaps, 
might  b^ve  b^ex^  s^t  aside  bad  the  company 


seen  fit,  became  absolute  as  between  the 
parties  and  carried  the  title.  It  is  as  valid 
between  the  parties  as  if  the  corporation  had 
conveyed  to  a  stranger.  The  appellant  then 
becomes  a  creditor,  and  afterwards  obtains 
judgment,  and  simply  makes  a  levy  ;  and  then 
comes  into  court  an4  asks  its  aid  to  remove  a 
cloud  from  his  title.  What  title?  Has  he 
acquired  any  title?  Was  there  any  title  for 
him  to  acquire?  There  had  been  a  right  to 
file  a  bill  in  equity,  and  that  right  had  been 
remitted  by  the  company's  acquiescence  in 
the  sale — probably  for  the  reason  that  it  ob- 
tained all  that  the  property  was  worth  at  the 
time.  The  contrary,  at  least,  is  not  established. 
And  if  it  were  established,  it  would  only 
make  out  a  case  of  voluntary  conveyance  as 
against  a  subsequent  creditor,  which  has 
already  been  considered.  We  think  that  there 
is  nothing  in  the  case  of  Dickinson  v.  Burrill 
to  overrule  the  efliect  of  Prosser  v.  Edmonds, 
so  far  as  the  present  case  is  concerned. 

Then,  as  to  the  case  of  McMahon  v.  Allefi, 
35  N.  Y.,  403,  decided  in  1866.  One  Har- 
rison, in  March,  1852,  being  in  debt,  was  in- 
duced by  the  fraudulent  contrivance  of  his 
agent  and  attorney,  and  to  the  prejudice  of 
his  creditors,  to  convey  to  said  agent  for  a 
very  inadequate  consideration,  his  interest  in 
his  mother's  estate  and  in  certain  other  prop- 
erty, he  being  ignorant  of  the  fraud  practiced 
upon  him.  In  August,  1852,  Harrison  made 
a  general  assignment  for  the  benefit  of  his 
creditors  of  all  his  property  and  rights  of 
action,  with  full  power  to  sue  for  and  collect 
the  same.  The  assignee  filed  a  bill  to  set 
aside  the  conveyance  to  the  agent.  The  bill 
was  sustained.  The  court,  Mr.  Justice  Hunt, 
delivering  the  opinion,  relied  on  Dickinson  v. 
Burrill,  saying :  "  In  the  recent  case  of  Dick- 
inson V.  Burrill,  this  precise  question  was  pre- 
sented :"  and  after  quoting  largely  from  the 
opinion  in  that  case,  added :  **  This  was  a  well 
considered  case,  is  of  high  authority,  and,  in 
my  opinipn,  is  an  accurate  exposition  of  the 
law.  I  thifik  it  should  control  the  present 
case."  In  the  New  York  case,  it  is  true,  there 
was  no  express  repudiation  of  the  fraudulent 
conveyance,  as  in  Dickinson  v.  Burrill,  but 
there  was  a  conveyance  of  the  estate  to  the 
assignee,  with  a  power  to  sue  for  the  benefit 
of  creditors;  and  those  creditors  had  been 
directly  defrauded.  Without  further  com- 
ment, it  seems  to  us  clear,  that  McMahon  r. 
Allen  cannot  control  the  present  case. 

The  principle  that  subsequent  creditors  can- 
not question  a  voluntary  or  fraudulent  dis- 
position of  property  by  their  debtor,  not  in- 
tended as  a  fraud  against  them,  is  especially 
applicable  in  cases  of  constructive  firaud,  like 


Digitized  by 


Google 


824 


WASHINGTON  LAW  REPORTER. 


Vol.  Vm 


that  charged  In  the  present  bill.  Suppose  it 
be  true,  that  the  purchase  of  the  lands  in  ques- 
tion by,  or  for  the  benefit  of,  officers  of  the 
company  actively  concerned  in  the  transaction, 
could  be  set  aside  at  the  instance  of  the  com- 
pany as  a  constructive  fraud ;  yet,  if  there 
was  no  actual  fraud,  if  the  company  received 
full  consideration  for  the  property  sold,  how 
can  it  be  said  that  subsequent  creditors  of  the 
company  are  injured? 

In  the  present  case  we  are  satisfied  from 
the  evidence  that  the  property  was  sold  for 
its  fair  value  at  the  time ;  and  that  no  actual 
loss  accrued  to  the  railroad  company's  estate. 

It  would  be  unjust  and  a  great  hardship, 
therefore,  on  the  mere  gronnd  of  the  construc- 
tive fraud,  to  allow  creditors  who  had  no  in 
terest  at  the  time,  to  seize  and  dispose  of  the 
property  flold. 

It  is  contended,  however,  by  the  appellant 
that  a  corporation  debtor  does  not  stand  on 
the  same  footing  as  an  individual  debtor; 
that  whilst  the  latter  has  supreme  dominion 
over  his  own  property,  a  corporation  is  a  mere 
trustee,  holding  its  property  for  the  benefit  of 
its  stockholders  and  creditors ;  and  that  if  it 
fail  to  pursue  its  rights  against  third  persons, 
whether  arising  out  of  fraud,  or  otherwise,  it 
is  a  breach  of  trust,  and  creditors  may  come 
into  equity  to  compel  an  enforcement  of  the 
corporate  duty.  This,  as  we  understand,  is 
the  substance  of  the  position  taken. 

We  do  not  concur  in  this  view.  It  is  at 
war  with  the  notions  which  we  derive  from  the 
English  law  with  regard  to  the  nature  of  cor- 
porate bodies.  A  corporation  is  a  distinct 
entity.  Its  affiairs  are  necessarily  managed 
by  officers  and  agents,  it  is  true ;  but,  in  law, 
it  is  as  distinct  a  being  as  an  individual  is, 
and  is  entitled  to  hold  property  (if  not  con- 
trary to  its  charter)  as  absolutely  as  an  indi- 
vidual can  hold  it.  Its  estate  is  the  same,  its 
interest  is  the  same,  its  possession  is  the  same. 
Its  stockholders  may  call  the  officers  to  ac* 
count,  and  may  prevent  any  malversation  of 
funds,  or  fraudulent  disposal  of  property  on 
their  part.  But  that  is  done  in  the  exercise 
of  their  corporate  rights,  not  adverse  to  the 
corporate  interests,  but  coincident  with  them. 

When  a  corporation  becomes  insolvent,  it  is 
BO  far  civilly  dead,  that  its  property  may  be 
administered  as  a  trust  fund  for  the  benefit  of 
its  stockholders  and  creditors.  A  court  of 
equity,  at  the  instance  of  the  proper  parties, 
will  then  make  those  funds  trust  funds,  which, 
in  other  circumstances,  are  as  much  the  abso- 
lute property  of  the  corporation,  as  any  man's 
property  is  his.  We  see  no  reason  why  the 
disposal  by  a  corporation  of  any  of  its  prop- 
erty, should  be  questioned    by  subsequent 


I  creditors  of  the  corporation,  any  more  than  a 
like  disposal  by  an  individual  of  his  property 

'  should  be  so.    The  same  principles  of  law  ap- 

'  ply  to  each. 

We  think  that  the  present  bill  cannot  be 
maintained,  and  that  the  decree  of  the  circuit 
court  must  be  affirmed. 


NOTES  OF  BECEXT  DECISIOHS. 

Patent:  Contract;  evidence. — ^In  an  action 
to  recover  royalties  on  a  parent,  evidence  that 
the  Patent  Office  had  decided  that  said  patent 
was  void  is  material  as  tending  to  show  a  fail- 
ure of  consideration  for  the  royalties  for  the 
year  during  which  the  decision  was  made,  and 
to  relieve  defendants  from  the  necessity  of 
giving  notice  of  their  intention  not  to  manu- 
facture under  the  patent. 

As  to  whether  the  decision  of  the  Patent 
Office  was  a  conclusive  defense  to  such  royal- 
ties, quoere.  Reversing  S.  C,  8  W.  Dig.,  824. 
[Marston,  respt.,  v.  Swett  et  al.,  applts.  N. 
Y.  Ct.  of  Appls.     1880.] 

Official  searches:  Execution  against  theper' 
son. — Where  the  Register  of  the  city  and 
county  of  New  York,  in  a  requisition  to  search 
for  incumbrances  against  certain  property, 
certifies  that  there  is  no  incumbrance,  and 
afterwards  it  is  proved  that  there  was  a  mort* 
gage  then  upon  the  property,  the  register  is 
liable  for  the  damage  caused  thereby. 

The  suggestion  of  the  name  of  a  searcher 
in  the  register's  office  does  not  relieve  the  reg- 
ister of  his  liability. 

Execution  against  the  person  is  proper  on 
such  a  judgment.  [Van  Schaick  v.  SigeL 
N.  Y.  Com.  Pleas.    Gen.  Term.     1880.] 

Contract :  Statute  of  frauds. — One  H.  held 
a  contract  for  the  sale  of  lands  from  plaintifl^ 
the  payments  whereon  were  to  be  made  in  m* 
stalmentB.  After  the  first  payment  was  made 
II.  assigned  the  contract  to  defendants,  who 
in  consideration  thereof  agreed  to  extinguish 
a  debt  due  them  from  H.  and  to  pay  him 
enough  in  trade  to  make  the  purchase  price 
equal  to  said  first  payment  on  the  contract, 
H.  reserving  the  right  to  redeem  on  paying 
such  advances.  In  an  action  to  recover  sub- 
sequent instalments  on  the  contract,  H.  testi- 
fied that  defendants  were  to  pay  the  contract 
up,  and  that  the  balance  due  thereon  was  going 
to  plaintiff*.  Held,  That  there  was  no  such 
assumption  of  the  debt  as  to  make  it  defend- 
ant's, and  that  their  agreement  with  U.  gave 
plaintiff  no  right  of  action ;  that  any  parol 
promise  on  their  part  to  plaintiff  to  pay  the 
debt,  if  any  such  existed,  was  void  under  the 
statute  of  frauds,  even  if  supported  by  a  anf- 
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ficieat  consideration.  Affirming  S.  C,  8  W. 
Dig.,  66.  [Roe,  applt,  v.  Barker  et  al.,  respts. 
N.  Y.  Ct.  of  Appls.     1880.] 

Reward, — The  publication  of  an  advertise- 
ment offering  a  reward  for  information  respect- 
ing a  loss  or  the  return  of  the  property  is  a 
gencfral  offer,  and  the  acceptance  thereof  by 
any  person  who  is  able  to  give  the  informa- 
tion asked  or  to  return  the  property  creates  a 
valid  contract. 

Defendant  left  a  valuable  package  upon  his 
seat  in  a  car.  Plaintiff,  who  took  the  seat 
after  he  left,  took  the  package  and  carried  it 
home,  without  making  any  inquiries.  Defend- 
ant offered  a  reward  for  the  package,  which 
stated  that  the  finder  would  receive  the  re- 
ward by  leaving  or  sending  his  address  to  the 
owner  of  the  property.  Plaintiff  sent  for  de- 
fendant and  delivered  the  package  to  him ; 
but  at  that  time  the  package  did  not  contain 
all  the  articles  described' in  the  notice.  In  an 
action  to  recover  the  reward,  held.  That  the 
questions  as  to  whether  plaintiff  acted  in  good 
faith  in  doing  as  she  did,  and  whether  she 
brought  herself  within  the  terms  of  the  offer 
of  reward,  were  for  the  jury  to  determine. 
[Pierson,  respt,  v.  Morch,  applt.  N.  Y.  Ct. 
of  Appls.     1880.] 

Oaths  and  Olovoii« 

During  the  hearing  of  a  case  in  the  Edmon- 
ton county  court  recently,  Mr.  Houghton,  bar- 
rister,  directed  a  lady  to  take  off  her  glove 
before  she  was  sworn  as  a  witness.  The 
judge  (Dr.  Abby)  said  he  thought  that  was  a 
matter  which  rested  entirely  with  him.  He 
did  not  attach  so  much  importance  to  oaths 
being  taken  with  ungloved  hands  as  many  in- 
dividuals seemed  to  do ;  and  his  opinion  was 
shared  by  an  eminent  Judge  of  the  superior 
courts,  whose  name  it  is  not  necessary  to 
mention.  It  was  not  the  ungloved  hand,  btit 
the  manner  in  which  the  oath  was  taken,  that 
made  it  binding.  Some  oaths  were  taken 
without  a  book  at  all ;  for  instance,  the  Chi- 
nese form  of  oath.  Some  people  imagined 
that  the  glove  should  be  removed  because 
there  should  be  nothing  whatever  between  the 
sacred  book  and  the  hand  of  the  person  who 
held  it ;  but  the  solemnity  with  which  the  oath 
was  taken  was  the  only  point  in  the  oath  it- 
self. If  greater  force  were  given  to  the  oath 
by  merely  holding  the  holy  volume  in  an  un- 
gloved hand — he  meant  if  the  absence  of  the 
glove  caused  the  book  itself  to  be  regarded  with 
increased  reverence — he  would  ask  how  could 
the  use  of  gloves  be  justified  in  church,  where 
many  of  the  congregation  could  always  be 
seen  reading  their  Bibles  when  their  hands 
were  gloved?    Reverence  in  taking  the  oath 


was  the  only  thing  which  was  necessary.  He 
had  seen  people  to  whom  the  oath  was  admin- 
istered so  hold  the  book  that  the  kiss  fell  upon 
the  thumb  ;  but  woe  betide  those  who  thought 
to  escape  the  consequences  of  giving  false 
testimony  by  such  subterfuge  ! — [Jr.  L  Times. 


Imted  <^tat£8  |atent  #§«. 

1.  The  meaning  of  the  claims  in  a  patent  is 
to  be  derived  from  the  specification, 

2.  Two  devices  are  substantially  the  same 
in  the  sense  of  the  law  of  patents  when  they 
perform  the  same  functions  in  substantially 
the  same  w^y  to  accomplish  the  same  result, 
and,  except  when  form  is  of  the  essence  of  the 
invention,  it  should  not  be  regarded  in  the 
question  of  infringement. 

3.  In  determining  the  matter  of  infringe- 
ment attention  should  be  paid  to  such  por- 
tions as  really  do  the  work,  so  as  not  to  give 
undue  importance  to  parts  used  only  as  a  con- 
venient mode  of  construction. 

4.  The  patentee  is  entitled  to  the  exclusive 
use  of  the  whole  of  his  patented  invention, 
and  if  it  is  of  a  combination  of  numerous  parts 
including  in  it  other  new  and  useful  combina- 
tions of  less  of  the  parts,  he  seems  to  be  en- 
titled to  the  exclusive  use  of  these  lesser  com- 
binations, as  well  as  to  the  exclusive  use  of 
the  whole.  [Holly  v.  Vergennes  Machine 
Company.  U.  S.  Cir.  Ct.,  Dis.  of  Vt.  De- 
cided October  Term,  1880.] 

1.  Effect  must  be  given  to  the  whole  of  the 
description  contained  in  the  specification  and 
drawings  of  a  patent.  Hence,  if  it  can  be  as 
certained  that  a  patentee  intended  to  divide 
his  invention  into  two  parts  and  to  describe 
and  claim  them  as  separate  improvements,  the 
patent  must  be  construed  according  to  this 
intention,  so  as  to  give  full  effect  to  each  part 
of  the  invention. 

2.  Where  a  patent  claims,  first,  a  combina- 
tion of  two  parts  so  arranged  that  one  can 
have  a  "  lateral  rocking  motion  "  on  the  other, 
and,  secondly,  a  combination  of  the  same  parts 
with  two  additional  elements,  "the  whole  be- 
ing constructed  and  arranged  substantially  as 
specified,"  but  not  in  terms  referring  to" the 
rocking  motion,  the  second  claim  is  infringed 
by  the  use  of  its  combination  of  mechanism, 
although  the  arrangement  is  such  as  not  to 
permit  any  rocking  motion.  [The  National 
Car  Brake  Shoe  Company  v.  The  Lake  Shore 
and  Michigan  Southern  Railway  Company. 
Same  v.  The  Illinois  Central  Railroad  Com- 
pany. U.  S.  C.  C.  North.  Dist.  111.  Decided 
October  26,  1880.] 
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Powers  T.  Forb««. 

1.  The  reagonin/f  of  the  Supreme  Court,  In  Athor- 
ton  V.  Fowler  (0  Otto,  613),  Applied  equally  well 
to  Cfls  8  under  section  2267  Revised  Sututes,  as 
to  thoee  under  section  2204.  The  failure  to  mnkr 
proof  and  payment  under  tlie  former  section 
should  be  followed  by  like  results,  where  an  ad- 
ver.<te  claim  Intervenes,  as  a  failure  under  the  lat- 
ter section. 

2.  The  Illegal  possession  of  a  tract  of  public  land 
cannot  defeat  the  entry  thereof  by  a  qua!  I  fled 
peri*on  who  has  complied  with  law  in  every  re- 
gard except  the  intrusion  upon  the  possession  of 
another. 

Department  op  the  Interior, 
Office  op  the  Secretary, 

Washington,  D.  C,  Dec.  17,  1880. 

Sir  :  I  have  considered  the  case  of  Thomp- 
son C.  Powers  v.  Alexander  Forbes,  involv- 
ing lot  2  and  the  N.  E.  i  S.  E.  J  section  34, 
and  lots  8  and  9,  and  S.  W.  J  S.  W.  J  section 
85,  Township  2,  North  Range  1,  West  Hum- 
boldt, California,  on  appeal  from  your  decis- 
ion of  March  4,  1880,  holding  both  the  de- 
claratory statement  of  Powers  No.  3645,  and 
the  homestead  entry  of  Forbes  No.  1074,  for 
cancellation. 

Forbes  made  homestead  entry  February  15, 
1877,  and  Powers  filed  declaratory  statement 
March  6,  alleging  settlement  February  4, 1877. 

The  land  in  dispute  was,  at  the  date  of 
hearing  (September  1,  1877),  and  had  been  for 
the  five  preceding  years,  occupied  by  one  Mc- 
Mains,  as  a  pre  emptor,  under  a  declaratory 
statement  filed  June  9,  1874,  alleging  settle- 
ment July  15,  1872,  with  improvements  there- 
on valued  at  from  $300  to  $500.  He  never  made 
nor  offered  to  make  proof  and  payment  for 
the  tract. 

I  concur  in  your  decision  that  under  the 
testimony,  (and  the  same  conclusion  is  reached 
by  the  local  ofl9cers,  the  filing  of  Powers  was 
made  in  collusion  with,  and  in  the  interest  of 
McMains,  and  that  the  time  of  his  (Powers) 
alleged  settlement  was  ante-dated  for  the  pur- 
pose of  defeating  the  entry  of  Forbes,  which 
was  made  prior  to  the  actual  date  of  Powers' 
settlement ;  and  ;that  said  filing,  not  having 
been  made  in  good  faith,  and  for  his  (Powers) 
exclusive  use  should  be  canceled  under  sec- 
tion 2262  Revised  Statutes. 

You  also  held  the  entry  of  Forbes  for  can- 
cellation, because  under  the  case  of  Atherton 
V.  Fowler,  (6  Otto,  513)  he  could  not  acquire 
legal  possession  of  the  tract  against  the  con- 
sent of  McMains,  who  occupied  it.  I  think  this 
was  erroneous. 


The  tract   in    question  was    "unoflered*' 
land,  not  subject  to  private  entry,  and  by  sec- 
tion  2267,  Revised    Statutes,  McMains  was 
required  to  make  proof  and  payment  therefor, 
within  thirty-three  months  from  the  date  of 
his  settlement.     He  failed  to  do  this,  but  per- 
mitted four  and  a  half  years  (from  July,  1872, 
to  February,  1877)  to  elapse  without  compli- 
ance witli  said  requirement.    This  delay  was 
not  fatal  to   his  claim   (under  the  ruling  in 
Johnson  v.  Towsley,  13  Wallace,  72,)  provided 
he  had  made  such  proof  and  payment  prior  to 
the  attachment  of  a  valid  adverse  claim,  bat 
his  failure  left  the  tract  subject  to  Forbes  en- 
try, after  which  he  was  an  occupant  only  of 
the  public  lands,  without    any  valid  claim 
thereto,  and  had  no  more  right  to  the  tract 
than  if  he  had  never  claimed  any,  because  bis 
continued  occupancy  was  unauthorized  by  any 
law  providing  for  the  disposal  of  the  public 
lands.    His  rights  having  thus  become  extin- 
guished the  denial  of  further  disposition  of 
the  tract  would,  practically  withdraw  it  from 
market,  and  sustain  a  possession  manifestly 
held  in    violation    of     law.     The  effect    of 
such  unlawful  occupancy  would  be  to  permit 
the  occupant  to  escape  the  liabilities  which 
attach  to  the  acquisition  of  title.    Taxation 
of  the  real  property  would  not  be  possible, 
because,  so  far  as  the  record  would  show,  the 
title  still  would  remain  in  the  United  States. 
The  erection  of  a  house  and  the  enclosure  of 
lands  would  not  only  be  deemed  a  part  of  the 
conditions,  the  performance  of  which  would 
vest  the  title,  but  would  be  equivalent  of  title 
itself;  and  any  unlawful  possession  and  use 
would  create  a  vested  interest,  which  could 
not  be  interfered  with  by  the  entry  of  a  bom 
fide  purchaser.    Such  result  could  not  have 
been  the  intention  of  the  law,  nor  the  conrt, 

In  Atherton  v.  Fowler,  the  court  says: 
"Undoubtedly  there  have  been  cases,  and 
may  be  cases  again,  where  two  persons  mak- 
ing settlements  on  different  parts  of  the  same 
quarter  section  of  land  may  present  conflict- 
ing claims  to  the  right  of  pre-emption  of  the 
whole  quarter  section,  and  neither  of  them  be 
a  trespasser  upon  the  possession  of  the  other, 
for  the  reason  that  the  quarter  section  is  open, 
unenclosed,  an^  neither  party  interferes  with 
the  actual  possession  of  the  other.  In  such 
cases  the  settlement  of  the  latter  of  the  two 
may  be  bona  fide  for  many  reasons.  The  first 
party  may  not  have  the  qualifications  neces- 
sary to  a'pre-emptor,  or  he  may  have  pre-emp- 
ted other  land,  or  he  may  have  permitted  the 
time  for  filing  his  declaration  to  elapse,  in 
which  case  the  statute  expressly  declares  that 
another  person  may  become  pre-emptor." 
And  again:  **If  he  (the  pre-emptor)  made 
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the  necessary  settlement  and  improvement, 
and  the  necessar}*^  declaration  in  writing,  no 
other  could  buy  the  land  until  the  period 
elapsed  which  the  law  gave  him  to  pay  the  pur- 
chase-money." 

In  my  decision  of  May  2, 1877,  in  the  case 
of  Long  V.  Harris,  involving  substantially 
similar  questions,  I  held  that  the  language  of 
the  court  in  the  case  of  Johnson  v.  Towsley, 
clearly  indicates  that  any  legal  appropriation 
of  land  by  settlement  will  be  a  bar  to  the 
claim  of  the  prior  settler,  found  to'be  illegal, 
and  that  Long^s  right  was  forfeited  by  his  ne- 
glect to  file,  and  the  homestead  entry  of  Harris 
being  a  notice  of  a  claim  in  compliance  with 
law  for  the  disposal  of  the  land  in  question, 
must  be  recognized  ;  and  the  current  of  decis- 
ions of  this  Department  has  held  that  a  non- 
compliance with  a  statutory  requirement  for- 
feits a  pre-emptor's  rights  in  the  presence  of 
a  valid  adverse  claim. 

The  reasoning  of  the  court  in  Atherton  v. 
Fowler  applies  equally  well  to  cases  under 
section  2267  Revised  Statutes,  as  to  those  un- 
der section  2264,  and  I  entertain  no  doubt 
that  failure  to  make  proof  and  payment  under 
the  former  section  should  be  followed  by  like 
results,  where  an  adverse  claim  inten^enes  as 
a  failure  under  the  latter  section.  Under  my 
construction  of  the  ruling  in  that  case,  the 
continued  occupancy  of  the  tract  by  McMains 
after  expiration  of  his  rights,  was  insufficient 
to  exclude  another  occupancy  made  in  the 
manner  prescribed  by  law,  because  that  ruling 
protects  those  only  who  are  in  the  lawful  oc- 
cupation of  the  public  lands,  and  not  those 
who  arc  thereon  in  violation  of  law.  The  con- 
tinued illegal  possession  of  the  tract  by  Mc- 
Mains could  not,  therefore,  defeat  the  entry 
of  Forbes ;  but,  at  the  date  of  such  entry,  the 
tract  was,  under  the  law,  vacant  public  land 
and  subject  thereto. 

These  views  conform  to  those  expressed  by 
the  Department,  in  Molyneux  v.  Young,  July 
20,  1880,  (Copp,  Oct.  1880).  Lawless  v.  An- 
derson, (Copp,  August,  1880,)  and  Misel  v. 
Sael,  August  27, 1880,  upon  facts  substantially 
like  those  in  the  present  case. 

But  the  facts  in  the  present  case  are  unlike 
those  in  the  cases  of  Atherton  v.  Fowler,  and 
Hosmer  v.  Wallace,  7  Otto,  575,  because,  not 
only  did  McMains  forfeit  all  rights,  under  his 
declaratory  statement  and  settlement,  by  the 
intervention  of  Forbes*  claim,  but  he  abso- 
lutely abandoned  all  his  claim,  under  any  act 
of  Congress,  by  his  fraudulent  collusion  with 
Powers.  His  acknowledgment  of  the  latter^s 
right  was  a  disclaimer  of  Ms  own.  Instead, 
therefore,  of  appearing  before  this  Depart- 
ment as  a  claimant,  or  in  any  manner  asking 


the  protection  of  the  Government  of  any  right 
in  himself,  he  appears  in  opposition  to  any 
such  claim,  and  as  the  aider  and  abettor  of  a 
party  seeking  to  defraud  both  the  Govern- 
ment and  a  bona  fide  claimant.  Hence,  the 
Department  is  not  called  upon  in  any  manner, 
to  protect  him.  Courts  of  justice  give  reme- 
dies and  protect  rights  only  in  cases  or  suits 
in  which  there  are  parties  litigant,  and  take 
notice  only  of  the  matter  in  controversy.  A 
judgment  or  decree  in  relation  to  property  or 
rights,  not  before  the  court  would  be  an 
anomaly.  Now,  in  both  the  cases  above  cited, 
there  were  parties  before  the  court,  as  well  as 
a  subject-matter  of  controversy.  The  action 
in  one  case  was  trespass.  The  defendant  be- 
low pleaded  a  right  of  possession  in  himself, 
as  pre-emption  claimant.  The  language  of 
the  court  which  seems  to  construe  the  pre- 
emption law  to  exclude  settlement  on  lands 
in  the  occupation  of  another,  applied  to  the 
case  of  the  plaintiff  below,  and  it  was  held 
that  the  plaintiff  had  title  to  the  very  land  on 
which  the  pre-emptors  trespassed.  The  plain- 
tiff was  a  purchaser  of  a  part  of  the  Joscol 
Ranch,  from  Vallejo,  and  perfected  his  title 
under  the  act  of  March  8, 186S,  (12  Stat.,  808) 
and  the  court  decided  that  his  title  related 
back  to  his  possession  under  the  Vallejo  grant. 
6  Otto,  516.  The  point  to  be  kept  in  view  is 
that  one  of  the  parties  litigant  before  the 
court,  and  the  one  in  whose  favor  the  court 
decided,  actually  owned  the  premises  about 
which  the  contention  arose,  and  he  was  asking 
the  protection  of  that  tribunal.  Such  is  not 
the  case  with  McMains  in  this  controversy. 
In  the  other  case  cited  both  parties  claimed 
the  land.  The  court  upheld  the  title  of  the 
grant  claimant,  under  the  act  of  July  23, 1866, 
as  opposed  to  the  pre-emptor,  as  had  your 
olfice  and  this  Department.  The  language  of 
the  court  used  to  show  the  title  of  the  claim- 
ant under  the  act  of  1866,  and  the  invalidity 
of  the  pre-emptor's  claim,  had  reference  to 
land  and  improvements  owned  by  the  party, 
or  one  in  privity  with  him,  actually  before  the 
court  seeking  its  protection,  and  whose  claim 
of  ownership  and  possession  the  court  upheld. 
That  is  not  the  present  case.  No  one  asks 
the  protection  of  the  Department  except  Pow- 
ers, whose  claim  is  fraudulent,  and  Forbes 
whose  claim  is  legal ;  and  it  cannot  be  sup- 
posed that  the  Supreme  Court  would  extend 
its  arms  to  bring  before  it  one  who  in  no  way 
appeared  in  the  record  of  the  case,  and  who 
not  only  did  not  claim  its  protection  but  had 
by  his  own  acts,  placed  himself  without  the 
pale  of  legal  or  equitable  protection.  I  can- 
not think  the  court  itself  would  construe  its 
opinions  in  the  cited  cases,  as  construed  by 
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your  decision  of  this  case,  but  would  apply 
them  only  to  lands  in  the  lawful  possession  or 
occupancy  of  another,  and  as  protecting  the 
rights  of  parties  actually  before  the  court. 

As  a  general  rule  only  the  language  of  a 
decision  or  opinion  that  properly  relates  to 
the  case  is  considered  authority  even  in  the 
very  court  in  which  such  decision  or  opinion 
was  rendered,  and  this  Department  will  not 
give  a  broader  scope  to  an  opinion  than  would 
the  court  itself. 

If  no  person  oan  settle  upon  land  improved, 
or  in  the  possession  of  another  without  au- 
thority of  law,  then  it  is  possible  for  the  en- 
tire public  domain  to  be  removed  from  disposal 
by  the  unlawful  acts  of  persons,  citizens  or 
aliens,  and  the  authority  with  which  the  Sec- 
retary and  the  Commissioner  of  the  General 
Land  Office  are  clothed  by  sections  411,  453 
and  others  relating  to  the  public  lands  and 
their  disposal,  to  be  set  at  naught,  and  the  2d 
clause  of  section  3,  Art.  4  of  the  Constitu- 
tion, would  be  without  force. 

Section  2257  Revised  Statutes  provides  that 
all  lands  belonging  to  the  United  States  to 
which  the  Indian  title  has  been  or  may  be  ex- 
tinguished, shall  be  subject  to  the  right  of 
pre-emption,  under  the  conditions,  restrictions 
and  stipulations  provided  by  law.  Section 
2258  provides  that  four  classes  of  lands, 
therein  described,  shall  not  be  subject  to  the 
right  of  pre-emption,  but  the  classes  men- 
tioned do  not  embrace  lands  settled  upon  or 
occupied  for  agricultural  purposes  without  au- 
thority of  law ;  but  the  third  clause  of  the 
section  imports  exactly  the  contrary,  for  it 
excludes  from  pre-emption,  ''  lands  actually 
settled  and  occupied  for  purposes  of  trade  and 
business,  and  not  for  agricultural  purposes.** 

Considering  sections  2257  and  2258,  it 
would  seem  to  be  impossible  for  Congress  to 
employ  more  specific  and  positive  language 
to  declare  its  will  concerning  what  public 
lands  shall  &e  subject  to  pre-emption ;  and  that 
this  land  in  this  case  comes  within  tlu  express 
declaration  of  Congress,  cannot,  I  think,  be 
questioned.  That  Forbes  claims  under  the 
homestead  law,  in  no  manner  changes  the  case ; 
for  section  2289  Revised  Statutes  provides 
for  the  entry  of  land  by  one  who  may  have 
filed  a  pre-emption  claim  therefor,  or  that 
land  subject  to  pre-emption  may  be  entered. 
Land,  therefore,  that  is  subject  to  pre-emption, 
and  no  other  is  subject  to  homestead  entry. 

I  am  of  the  opinion  that  McMain  was  in 
the  illegal  possession  of  the  tract  in  dispute 
at  the  date  of  Forbes'  entry,  and  that  such 
possession  could  not  defeat  the  entry  of  the 
latter,  which,  in  other  respect,  appears  to  be 
legal. 


Your  decision,  holding  Forbes*  entry  for 
cancellation,  is,  therefore,  reversed,  and  the 
entry  will  stand  intact  subject  to  proofs. 

It  undoubtedly  happens  that  honest,  well- 
meaning  prc-emptors,  in  many  instances,  lose 
their  claims  and  improvements,  through  igno- 
rance of  the  laws  as  to  the  period  within 
which  they  must  make  proof  and  payment, 
and  of  the  provisions  of  law  subjecting  their 
lands  to  the  claims  of  qualified  persons  who 
settle  subsequently  to  the  expiration  of  that 
period.  It  was  for  the  purpose  of  affording 
protection  to  that  class  of  persons,  so  far  as 
this  is  within  the  power  of  this  Department, 
that  I  issued  directions  to  you,  under  date  of 
the  14th  instant,  in  relation  to  giving  notice 
to  every  pre-emptor  of  the  time  at  which  said 
periods  will  expire. 

The  papers  transmitted  with  your  letter  of 
July  3d,  1880,  are  herewith  returned. 
Very  respectfully, 

C.  ScHURZ,  Secretary, 

The  Comm*r  of  the  General  Land  Office. 


The  crime  of  perjury  is  punished  by  Heaven 
with  perdition,  and  man  with  disjrace. 


WM  ([(ourts. 


GEHERAI4  TERM. 

Dbc  »,  I8». 

Frank  D  Johns  was  appointed  an  Examiner  in  Cbaneerf 
,  Parker  W.  Paic««  student  at  law.  was  admitted  to  Uie  btr 
on  report  of  the  (Committee  on  Examination 

Resolutions  of  the  bar'on  the  death  of  George  O  Hamas 
were  spread  upon  the  mtnatues. 

Dkc.  22, 1880. 

On  report  of  Committee  on  EzamlnaUon  M.  M.  Sohm 
was  admitted  to  the  bar. 

Henry  H.  Farr  et  al.  ▼.  B.  U.  Key ter.    Appeal  dismisiad. 

Dkc  S3. 1S80. 

Wt^rthington,  Smith  k  Co.  y.  John  H.  McKenny.  Decres 
affirmed. 

llenj.  S.  Hilton  v.  John  DevUn  et  al.  O.  S.  aUmore.  De- 
cree mod  I  fled. 

Gel  la  Chappel  et  al.  r.  Richard  Roth  well.  Deent  is> 
versed. 


Ilf  EaVITT—irow  Satis. 

Deo.  16.  1M0. 
7ft39.  Onstay  Harlig  y.  John  k  George  Stafford.  To  cor 
rectdeed.    Com.  sol.,  Louis  Schade. 

7MU.  Hallet  Kilboume  et  al.  y.  Thomas  Sunderland  et  at 
Bill  in  nature  of  creditors'  bill.  Com.  sols.,  M.  F.  Monte 
and  W.  F.  Matiingly. 

Dec. !«.  1880. 
7641.  Alfred  Day  y.  Lloyd  Johnson  et  aL    To  substitiU 
trustee.    Com.  sol.,  J.  H  Smith. 

7A42.  Ella  L.  Floyd  y.  John  B.  Floyd.  Dirorce.  Oon. 
sol.,  W.  A.  Meloy. 

Dkc.  17. 1881. 
7643.  Jane  J.  Shiner  et  al.  y.  Joseph  H.  Shiner  et  al.  To 
clear  title.    Com.  sol.,  E.  H.  Thomas. 

Dbc.  90, 1880. 
7544.  Edward  S.  Jaffray  y.  A.  King  Chandler.  InjaaeUoa. 
Com.  bols  .  H.  O.  ft  R.  Clanghton. 

Dbc.  si,  1880. 
7645.  John  A.  Butler  y.ETelina  Brown  et  al.   Fartitioa. 
Com.  sol..  C.  U.  Cragin,  Jr. 

Dbc.  9U  1880. 

7546.  Isaiah  A.  Lokey  et  al.  y.  A.  Kinir  Chandler  et  al.  It- 
Junction.    Com.  sols..  Worthlngton  ft  Heald. 

7547.  Samuel  Bacon  v.  Mary  A.  Oox  et  aL  Creditors*  bill. 
Com.  sol..  W.  S.  Perry. 
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CIRCUIT  C017RT.~ir«w  Snltn  at  Law. 

Dbc.  15,  18S0. 

82506.  li.G  HIne  V.Adelaide  Carasi  et  al.  Note.  $600. 
Plffs  any,  S.  T.  Thomas. 

22607.  Middleton  &  Co.  Y.  Geo.  E.  Kirk.  Note,  $600.  PlflTs 
atiy,  F.  T.  Brown ini?. 

22508.  Home,  Glniry  &  Co.  t.  John  J.  SlafTord.  Note, 
$114.96.    Plfft  atty,  L.  G.  Hine. 

Dbc.  16.  1880. 

22600.  O.  K.  Kr.ine  k  Co.  ▼.  A.  King  Chandler.  Account, 
$608  38.    Plffs  attys.  J .  S.  Bradford  and  A.  K.  Browne. 

22610.  Leonard  Silk  Co.  v.  Geo.  N.  Day.  Replevin.  Plffs 
attys,  H  O.  &  R.  Olantrhton. 

22511.  Corween,  Sioddar^  Bro.  v.  Same.  Com  sols  , 
same. 

Dkc.  17, 1880. 

22612  William  McKinley  v.  John  T.  Scrivener.  Account, 
$176.    Plffs  aitv,  E  C.  Carrlngton. 

82618.  John  E.  Thompson  v.  Charles  O.  Lemont.  Note, 
$900.    PI ffs  attv,  M.  F.  Moi  ris. 

22614.  John  C.  Gove  v.  Simon  Joseph.  Replevin.  Plffs 
atttr.  F.  W.  Jones. 

28616.  Acheson  Harden,  Jr.,  v.  G.  N.  Day  et  al.  Replevin. 
PllRi  attys,  Abert  k  Warner. 

Dec.  18, 18S0. 

22616  H  B  Claflllu  k  Co.  v.  John  F.  Cook,  Collector  of 
Taxes.    Replevin.    Plffs  atty,  J.  G.  Payne. 

22617.  Leo  Hammeletal.  v.  William  Frlederlch.  Account, 
$209.64.    Plffs  atty,  J.  J.  Darlington. 

Drc.  20. 1S80. 

22618.  The  United  States,  ex  rel.  Miller  &  Jones  v.  Com- 
missioners of  the  District  of  Colnmbia.  Mandamus.  Plffs 
attys.  L.  G.  HIne  and  C.  Thompson,  ir. 

22619.  Sherman,  Cecil  k  Co.  v.  A.  King  Chandler.  Acc't, 
$174.46.    Plffs  atty.  H  W.  Gamett. 

22620.  Thos.  J.  Mustin  k  Co.  v.  A.  King  Chandler.  Acc't, 
$730.62.    PlffB  atty,  J.  J.  D.irlinglon 

22621.  Adolph  Lange  k  Son  v.  G.  N.  Day  et  al.  Replevin. 
Plffs  atty.  J.  J.  Darlington. 

Deo.  23. 1880. 

22622  Bine  Hohn  v.  Richard  Robb.  Appeal.  Plffs  atty, 
Leon  Tobriner. 

22623.  The  United  States,  ex  rel.  Cortland  Boyer,  v.  A. 
S.  Taylor,  J.  P.    Mandamus     Plffs  atty,  £.  H.  Thomas. 

2S624.  Saml  M.  Jones  v.  Andrew  W,  Kirk  et  .al.  Notes, 
$269.24.    Plffta  atty,  F.  W.  Jones. 

Dec.  24, 1880. 

22626  Qeo.  M.  Miller  v  The  B.  k  P.  R.  R.  Co.  Dam^iges, 
$2,00U.    Com,  sols  ,  J.  R.  McConnell  and  k  A.K  Browne. 

22628.  Oraeff,  Rothermel  k  Co.  v.*chas.  T.  Wood.  Noto, 
$272.20.    Plffs  atty.  F.  W.  Jones. 

22527.  Henry  Biester  v.  Henry  N.  Barlow.  Notes,  $103  59. 
Plffs  attys,  Ross  k  Dean. 

22628.  Charles  E.  Prentiss  v.  B.  U.  Keyser.  Note.  $202 12. 
PIlTs  atty,  R  D.  Mussey. 
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BE  PUBIJSHED  DECEMBER  28. 1880.  ^ 
Rri.ES  OF  PRAITTICE  \S  E^UITT 

OF   TUB 


Sapreme  Conrt  of  the  District  of  Golainbia. 

(To  accompany  Mackey*s  Annotated  Edition  of  the  General 

Rales  of  Practice  of  the  Supreme  Court  of  the 

District  of  Columbia.) 

By  Fraxklin  H.  Mackst. 

With  annotations  and  references  to  the  Maryland  and 
United  States  Statutes ;  Alexander.  Daniell,  Harbour  tind 
other  text  book*  of  Equity  Pi-acilce,  together  with  cit.ations 
of  nomerous  English  and  American  DecMons.  illustrating  to 
a  large  extent  the  law  of  Chancery  Practice  as  adapted  to 
the  Supreme  Court  of  the  District  of  Columbia. 

We  nrt*  confident  that  this  work  will  meet  with  the  same 
rereption,  and  prove  of  as  great  utility  to  the  bnr.  as  Mr. 
Mackey's  "Oeueral  Rules^f  Practice."  the  edition  of  which 
found  »o  re»idy,:i  s:ilo.  Parties,  therefore,  desiring  to  re- 
ceive :i  copy  of  the  *'  Aunotaied  Equity  Kule*."  should  send 
lntheirnamesntor.ee.  as  only  a  limited  number  will  be 
publii>he<l.  The  work  will  be  of  the  same  »ize  and  style  as 
the  ••  Oenerul  Ki.Je^  of  Practice,"  and  Will  be  furnished  at 
the  followluiT  low  figures  for  cash : 

Bound  In  half  calf.  Interleaved,  $1  60;  bound  In  full  calf, 
$2U0. 

Or,  if  desired,  the  "General  Rules  "  and  *'  Equity  Rules.* 
bound  together,  will  be  f  urnisilied  for  one  doli:ir  aUdiilunal. 
.rOHL.V  L.  aiNCK  k  CO, 


0 


FFICE  of  THE  COLLECTOR  OF  TAXES, 
DISTRICT  OF  COLUMBIA. 


Pa  bllshers  Washlngum  Law  Repoiter, 
esi  F  Stukst. 


Wasiii.n'oton.  Dkckmbkr  Id,  1880. 
Last     NOTICE    TO     DELINQUENT    TAXPAYERS. 

Ity  a  Joint  resolution  of  Congress,  approved  .Tune  7, 1880, 
arrears  of  all  taxes,  real  and  personal,  and  special  assess- 
mi  ols,  due  the  District  of  Columbia  prior  to  .Tnly  1.  1879, 
m  I V  be  paid  ON  OR  BEFORE  JANUARY  1. 1881.  bv  the 
ad  iition  of  six  per  cent,  per  annum.  In  lieu  of  all  penalties, 
advertislnir,  etc.  Unless  this  privilege  is  availed  of  before 
th^  time  limited  by  the  resolution,  all  the  penaMes  and 
other  costs  will  be  added  to  the  tax  bills  after  January  1, 
next. 

To  tax-payers  In  arrears  this  opportunltv  will  notprob* 
ably  nfcain  recur,  and  It  is  materially  to  their  interest  to 
pay  any  and  all  arrears  of  taxes  bef^e  these  heavy  penal- 
lifj  and  other  costs  revert. 

JOHN  F.  COOK, 
61 '2  Collector  of  Taxes  for  the  District  of  Columbia. 

[N  THE  SUPREME   COURT  OF  THE  DISTRICT  OF 
Columbia.  the22ddayof  December,  18S0. 

Dkwitt  C.  Wild«t  al.   ) 

V.  {No.  22,486.    At  Law. 

John  Darb.  ) 

On  motion  of  the  platntifT,  by  Mr.  Chas.  A.  Elliot,  his  at 
toi  ney,  it  is  ordered  that  the  defendant,  .Tohn  Dare,  cause  hit 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  lb  Is  day;  otherwise  the 
cause  will  be  proceeded  with  as  In  case  of  default. 
IJy  the  court  MAC  ARTHUR.  Justice. 

A  true  copy.       Test:        52  8  R.  J    Mrios.  Clerk. 


ilS   Tllfci  aUl'Kii.Aib  COURT  Oh'  THE  DISTRICT   UF 
Columbia,  the  22d  day  of  December,  1880. 
GEonoE  P.  Thomas  ) 

V.  {No,  22.479.    At  Law. 

Thomas  W.  Mattiibws.  ) 

On  motion  of  the  plaintiflT,  by  Mr.  Wm.  John  Miller,  hit 
atiorney.  It  Is  ordered  that  the  defendant.  Thomas  W. 
Matthews  cause  his  appearance  to  be  entered  herein  on  or 
before  the  flr^i  rule-day  occurring  ibrty  days  afrer  this  day  ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fault. 
IJv  the  Court.  MAO  ARTHUR.  Justice 

True  copy.  Test; R.  J.  M iciGS.  Clerk.        62-a 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans' Court  business, 
Letters  of  Administration  on  the  personal  estate  of  John 
Staley.  Lite  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceated  are 
hereby  warned  to  exhibit  the8ame,wlth  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the2lst  day  of  December 
next:  they  may  otherwise  bylawbeexcludeJ  fromall  bene- 
tit  of  the  said  estate. 

Oiven  unler  mv  hand  this  21st  day  of  December,  16S0. 
62  3  JOSEPH  H.  WHITTLF.SEY,  Administrator. 

Soldiers'  Home.  D.  C. 


THIS  IS  TO  <nVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Colnmbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
»ila  holding  a  Special  Term  for  Orphans'  Court  bnMnest, 
f^etters  Testamentary  on  the  personal  estate  of  Stephen 
Just,  late  of  the  l)iJ»irlct  of  Columbia,  deceased. 

All  persons  having  claims  against  thesald  deceased  are 
hereby  warned  to  exhibit  thesame,  with  the  vouchers  there 
of,  to  the  subscriber,  at  or  before  the  2Ist  day  of  December 
next;  they  may  otherwise  bylaw  be  excluded  from  all 
benefit  of  the  said  estate. 

aiven  under  my  hand  this  21st  day  of  December,  1S8o. 
62-3*  SOPHIA  JU.^T,  Executrix, 

1228  Hth  street  n.  w. 

IN   THE^UPREME  COURT   OK   THE  l>iSTRU:T  OF 
Columbia,  holding  a  Special  Term  In  Equity. 
Jo<:uua  Ellis  ) 

V.  {No.  7131.    Equity. 

William  Ellis  et  al.        j 
Ordered  by  the  conrt,  the  16th  day  of  November.  1880* 
tnat  I  he  sale  reported  this  day  to  the  court,  as  made  under 
decrne  pas«ed  in  thi-  cause  be  ratified  and  confli-med  unless 
catis'e  to  I  lit*  coiiir.iiy  he  shown  on  or  before  the  20th  day  of 
Detemher,  ISSU.  Provliled  a  <  opy '^f  the  foregoing  order  be 
iii5>eried  in  the  Washington  Law  Reporter  once  In  each  of 
three  sucoHssive  weeks  before  said  day. 
The  re|K>rt  states  the  amoimt  of  sale  to  be  #740. 
By  the  Court.  W.  S.  COX,  Justice. 

>     True  copy.  47-3  B.  J.  MsiGS,  Clerk,  Ac, 
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r\  THE  SUPBEME  OOUBT  OF  THE  DISTBIOTOF 
Oolnmbia. 
William  J.  Millkb.  Tbustsx, 

T. 

GoBiiAM  p.  Hopkins  bt  al 


•JNo. 


9340.    Equity. 


The  trustee,  SanI  S.  Henkle,  in  above  entitled  caase. 
haying  reported  to  the  conrt  he  has  sold  said  east  pari  of 
lot  numbered  twenty.  In  square  numbered  614,  as  described 
in  aboYe  entitled  cause,  to  Henry  U.  Wells,  for  the  sum  of 
$9000 :  It  is  ihU  87th  day  of  December.  1880,  ordered  that 
said  sale  and  report  be  and  the  same  are  hereby  ratified  and 
eonflrmed,  unless  cause  to  the  contrary  thereof  be  shown 
on  or  before  the  1st  Tuesday  in  February.  A.  D.  1801. 

W.  S  OOX,  Justice,  Ac. 

Tnieoopy.    Test:        AS-8  B.  J.  Msios.Olerk. 


IN  TUB  SUPBEME  COUBT  OF  THE  DISTBIGT  OF 
Columbia,  the  S2d  day  of  December,  1880. 
E.  S.  Jafpray  k  Co.        ) 

T.  >No.2S,4AS.    At  Law. 

John  Dabb.  3 

On  motion  of  the  plaintiffs,  by  Mr.  Henry  Wise  Gkkmett, 
their  attorney,  it  is  ordered  that  the  defendant,  John 
Dare,  cause  his  appearance  to  be  entered  herein  on  or  be- 
fbre  the  first  rule-day  occurring  forty  days  after  this  daj  : 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

By  the  conrt.  MAO  ARTHUB,  JusUce. 

True  copy.  Test :      R.  J.  Mbios.  Clerk.  6S-2I 


IN  THE  SUPBEME  COUBT  OF  THE  DISTRICT  OF 
Columbia  holding  a  Special  Term  for  Orphans*  Court 
Business.    December  10, 1880. 

In  the  case  of  Henry  M.  Baker,  executor  of  .fohn  O. 
Wilson,  deceased,  the  executor  aforesaid  has.  with 
the  approval  of  the  Court,  appointed  Fridav,  tne  7th 
day  of  January.  A.  D.  1881,  at  U  o'clock  a.  m.  for  making 
payment  and  distribution  under  the  Court's  direction 
and  control;  when  and  where  all  creditors  and  persons, 
entitled  to  distributive  shares  or  a  residue,  are  here- 
by notifled,  to  attend  In  person,  or  by  agent  or  attor- 
ney duly  authorised,  with  their  clainu  against  the  es- 
tate properly  vouched;  otherwise  the  said  executor  will  take 
the  benefit  of  the  law  against  them:  Provided,  a  copy 
of  this  order  be  published  once  a  week  for  three  weeks  in  the 
Wa«hingion  Law  Reporter  previous  to  the  said  day. 

60-S  Test:  A.  WEBSTEB.  BegUter  of  Wills. 


IN  THE  SUPBEME  COUBT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
Business.    December  lu,  1 880. 

In  the  case  of  Frederick  Webster  Pilling  and  Irwin  H. 
Torrence,  Executors  of  Mary  Porter,  of  Pennsylvania,  de- 
ceased, the  executors  aforesaid,  have,  with  the  approval 
of  the  Court,  appointed  Friday,  the  7th  day  of  January,  A. 
D.  1881,  at  11  o'clock  a.  m.  for  making  payment  and  distribu- 
tion under  the  Court's  direction  and  contiol;  when  and 
where  all  creditors  and  persons  entitled  to  distributive 
shares  or  a  residue,  are  hereby  notifled  to  attend  in  per- 
son or  by  agent  or  attorney  duly  authorised,  with  their 
claims  agamst  the  estate  properly  vouched ;  otherwise  the 
said  executors  will  Uike  the  benefit  of  the  law  agalnsi 
them:  Provided  a  copy  of  this  order  be  published  once 
a  week,  fo»three  weeks,  m  the  Washington  Law  Reporter, 
previous  to  the  said  day. 

M8        Test:  A.  WEBSTER,  Begister  of  Wills. 

H.  T.  Taooaut.  Solcltior. 


IN  THE  SUPREME  COUBT  OF  THE  DISTBICT  OF 
Columbia.    Holding  a  Special  Term  for  Orphans'  Conrt 
Business*.  December  10. 1880. 
In  the  matter  of  the  Will  of  George  Lowry,  deceased. 
Application  for  Probate  of  Will,  and  for  Letters  Testa- 
mentary on  the  estate  of  George  Lowry,  late  of  the  District 
of  Columbia,  has  this  day  been  made  by  William  L.  Dun- 
lop,  of  the  District  of  Columbia. 

All  persons  Interested  are  hereby  notified  lo  appear  in 
this  court  on  Friday,  the  7ih  day  of  January  next,  at  11 
o'clock  a.  m  ,  to  show  cause  why  said  will  should  not  be 

? roved  and  admitted  to  probate  and  record,  and  Letters 
estamentary  on  the  estate  of  the  said  deceased  should  not 
issue  as  prayed.     Provided,  a  copy  of  ttiis  order  be  pub- 
lished once  a  week,  for  three  weeks,  in  the  Washington 
Law  Beporier  and  Evening  Star  previous  to  the  said  day. 
By  the  Court:  W.  S.  COX.  Justice,  fto. 

Test :         M^      A.  WEBSTEB,  BegUter  of  WiUs 


JJeffoi  XoHcee. 


FTHE  SUPBEME  COUBT  OF  THE  DISTRICT  OP 
Columbia,  holding  a  Special  T        -     -    - 
Business.    December  17.  1880. 


Columbia,  holding  a  Special  Term  for  Orphans'  Govt 


In  the  matter  of    the  Will   of  Wilson  lUng.  deceased. 

Application  for  probate  and  record  of  said  will  and  for 
Letters  Testamentary  on  the  estate  of  Wilson  King,  l&ts 
of  the  District  of  Columbia,  has  this  day  been  made  by 
Sarah  King. 

All  persons  interested  are  hereby  notified  to  appear  in  tkii 
court  on  Friday,  the  14th  day  of  Jannary  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  the  Will  of  said  deceased 
should  not  be  admitted  to  prA»ata  and  record  and  why 
Letters  Testamentary  on  the  estate  of  the  said  deceased 
should  not  issue  as  prayed.  Provided,  a  copy  of  this  order 
be  published  once  a  week,  for  three  weeks,  in  the  Washisc- 
ton  Law  Beportar,  previous  to  the  said  dav. 

By  the  Court.  WALTEB  S  COX,  Jostles. 

Test :        [51-8]  A.  WEBSTEB.  Begister  of  IVills. 

IN  THE  SUPBEME  COUBT  OF  THE  DISTRICT  OF 
COLUMBIA,  holding  a  Special  Term  for  Orphus' 
Court  Business.   December  8.  1880. 

In  the  case  of  Martha  V.  Sheppard,  administratrix  of 
Jonathan  Edmund  Shepi>ard,  deceased,  the  administratrix 
aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  3l8t  day  of  December,  A.  D.  1880. 8t  II  o'clock  a 
m.,  for  making  payment  and  distribution  under  the  Oonrfs 
direction  and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  or  a  resldas  are 
hereby  notifled  to  attend  in  person  or  by  agent  or  attorney 
duly  authorised,  with  their  claims  against  the  esute  prop- 
erly vouched;  otherwise  the  administrattlx  will  take  the 
benefit  of  the  law  against  them :  Provided  a  copy  of  this  o^ 
der  be  published  once  a  week,  for  three  weelcs,  in  the  Wasli- 
ington  Law  Beporter,  previous  to  the  said  day. 
49-.S  'Test:     A   WEBSTEB,  Begister  of  Wills. 


IN  THE  SUPBEME  COUBT  OF  THE  DISTBIOTOF 
COLUMBIA,  holding  a  Special  Term  for  Orphaii' 
Conrt  Business,  December  17, 1880. 
In  the  matter  of  the  Will  of  Mary  C.  Frere,  deceased. 
Application  for  probate  of  the  Will  and  for  letters  tests* 
mentary  on  the  estate  of  the  said  Mary  C.  Frere,  hue  of 
the  District  of  Columbia,  has  this  day  been  made  by  Oaroline 
0.  Denham,  of  the  District  of  Columbia. 

All  persons  interested  are  hereby  notified  to  appear  In  this 
conrt  on  Friday,  the  14th  day  of  January  next,  at  11  o'ek>ek 
a.  m  ,  to  show  cause  why  the  Will  of  said  deceased  sbosld 
not  be  admitted  to  probate  record  and  why  letters  testt- 
mentary  on  the  estate  of  the  said  deceased  shoold  not 
not  issue  as  prayed.  Provided,  a  copy  of  this  order  be  pib- 
lished  once  a  week  for  three  weeks,  in  the  Washlngtoa 
Law  Repotter,  previous  to  the  said  day. 

WALTER  S.  COX,  Jnstke. 
Test:  81-3  A.  WEBSTER.  RegUter  of  Wills. 


TN  THE  SUPREME  COURT  OF  THE  DISTRICT  OP 
•*>    Columbia,  holding  a  Special  Term  for  Orphans'  Ooait 
Business.    December  17, 18^0. 
In  the  matter  of  the  estate  of  Abraham  Cohen,  deeesicd* 
Application  for  Letters  of   Administration   on  the  es- 
tate of  Abraham  Cohen,  late  of  Fort  Scott,  Kansas,  hss 
this  day  been  made  by  Thomas  Wilson. 

All  persons  interested  are  hereby  notifled  to  appear  In 
this  court  on  Friday,  the  Uth  day  of  January  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letters  of  Admlnistrs- 
tion  on  the  estate  of  the  said  deceased  should  not  Istoe  u 
prayed.  Provided,  a  copy  of  this  order  be  published  onces 
week,  for  three  weeks.  In  the  Washington  Law  Reporter, 
previous  to  the  said  day. 
613  Test:  A.  WEBSTEB,  Register  of  WUls. 


N 


OTICE. 


The  undersigned,  a  majority  of  the  tmstces  of  the  Col* 
umbia  Reduction  Company,  hereby  give  notice  that  a  nest* 
ing  of  the  stockholders  of  said  Company  will  be  held  st  in 
office.  Room  98,  St.  Cloud  Building,  No.  880  Ninth  street  s. 
w..  in  the  city  of  Washington,  D.  C.  on  Wednesday,  tke 
29»h  day  of  December,  1880,  at  two  o'clock  p.  m.,  toset  spoa 
the  foUowmg  business,  to  wit :  Jtrtt,  To  hear  aud  net  apoa 
report  of  ofBcers :  Second^  To  consider  and  deierBlne 
whether  the  Company  virili  change,  extend,  or  close  it»  hosi* 
ness ;  Thirds  To  elect  ofllcers  for  the  ensulag  year;  Amrtk, 
To  act  upon  any  other  business. 
WAsuiKOTOir,  h,  C,  yovember  S7, 1880. 

JOHN  H.  BICE,  1 

M.H    FABLEY,  iTmstsw. 

CHABLES  D.  GILMOBE,  f  T™"^ 
JOHN  H.  OLABK«  J 
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Legal  Notices* 


rTIIE  SUPBEME  OOUBT  OF  THE  DISTRICT  OF 
Oolambia, 

PUBDY  ANDTOUNO  ) 

▼.  \    No.«,»n.    Eqnltj. 

YOUKO.  ) 

It  U  this  llih  day  of  December,  A.  D.  1880,  ordered  that 
the  tale  made  and  reported  by  Charles  B.  Maury  and  Frank 
T.  Bawlmgs,  be  and  the  same  hereby  it  ratified  and  con- 
firmed anleM  oaase  to  the  contrary  thereof  be  shown  on  or 
befbre  the  8d  day  of  January  next.  Provided,  a  copy 
of  this  order  be  inserted  in  the  Washini^ton  Law  Reporter 
once  in  each  of  three  sno^oessive  weeks  before  the  said 
third  day  of  January  next. 

The  report  states  the  amount  of  sale  to  be  #9.000. 

W.  S.  OCX.  JusUce. 

True  copy.    Test:       flO-S  R.  J.  Mkigs,  Clerk,  etc. 


niHIS  IS  TO  GIVE  NOTICE, 

X.  That  the  subscriber,  of  Georgetown,  D«  C,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orpl^jftns'  Court  business. 
Letters  of  Administration,  with  the  will  annexed,  on  the 
personal  estate  of  Caroline  A.  Hyatt,  late  of  the  District 
of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the8ame,wlth  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  4th  day  of  December 
next;  thev  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand,  this  4th  day  of  December,  1880. 
RANDOLPH  C.  HYATT. 
OoBDOK  k  GOBDOir,  Solicitors.  60S. 

IN   THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  22d  day  of  November,  1880. 


MlNBBVA  B.  YOUTB 

V. 
OHABLB8  H.  YOCTB. 


PNo.  7616.    Equity  Doc.  21. 


On  motion  of  the  plaintiff,  by  Mr.  J.  J.  Darlington,  her 
solicitor.  It  is  ordered  that  the  defendant.  Charles  H.  Youte, 
cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  role  day  occurring  forty  days  after  this  day : 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

By  the  Court.  W.  S,  COX.  Jnstice. 

True  copy.  Test:    R.  J.  Mbios.  Clerk.  48.3 


THIS  IS  TO  GIYE  NOTICE, 
That  the  subscriber,  of  the  Districtof  Columbia,  hath 
obtained  from  the  Supreme  Court  of  theDistrictof  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Conn  business. 
Letters  of  Admbtration  on  the  personal  estate  of  Charles 
Petitfils,  late  of  West  Baton  Rouge,  Louisiana,  deceased. 

All  persons  having  claims  against  the  said  deceased  aie 
hereby  warned  toexhlbitthesame,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  13th  day  of  December 
iMxt;  they  may  otherwise  by  law  be  excluded  from 
all  benefit  of  the  e:ild  estate. 
Given  under  my  hand,  thli*  ISth  day  of  December.  18F0. 

FLORA  PETITFILS. 

HIS  IS  TO  GIYE  NOTICE. 

That  the  subscriber,  of  the  Districtof  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administiration  d.  b.  n.  on  the  personal  estate  of 
Philip  B.  Fouke.  late  of  the  Districtof  Columbia,  deceased. 
Alt  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscribe  rat  or  before  thel.'^ihday  of  Decem- 
ber next;  theymay  otherwise  bv  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  l.^th  day  of  December,  1S80. 
61-8  HENRY  E.  DAYIS,  Adm'r  d.  b.  n. 

40U  Seventh  st.  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  10th  day  of  November.  1880. 
BucKBT  k  Marbubt     ) 

V.  {No.  22,881.    At  Law. 

John  F.  Pfbil.  ) 

Themarshall  having  made  return  that  the  defendant  is 
•*  not  to  be  found  ;•*  on  motion  of  the  plaintiffs,  by  Mr.  F. 
W  Jones,  their  attorney,  it  is  ordered  that  the  defend.int, 
John  F.  Pflel.  cause  hi*  npnearance  to  be  entered  here- 
in on  or  before  the  first  rule-day  occurring  forty  days  after 
this  day :  otherwise  the  cause  will  be  proceeded  with  as 
in  case  of  default. 
By  the  Court.  A.  MAO  ARTHUR,  Justice. 

Traeoopy.      Test;  48.3         B.  J.  Mbios,  Clerk. 


Legal  Notices. 


THIS  IS  TO  GIYE  NOTICE. 
That  the  subscriber,  of  the  District  of  Oolumbia  hath 
obtained  from  the  Supreme  Court  of  the  Districtof  Colum- 
bia, holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  uf  Administration  on  the  personal  estate  of  John 
R.  Kowle.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  or  before  the  19th  day  of  November 
next ;  they  may  otherwise  bylaw  beexcluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  19th  day  of  November,  1880. 
60^8  JOHN  L.  FRENCH. 


THIS  IS  TO  GIYE  NOTICE, 
That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  SpeclalTerm  for  Orphans'Conrt  bnsiness,Letters 
of  Administration  on  the  personal  estate  of  Elisabeth  L. 
Uiudmarsh,  late  of  the  Districtof  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  vrlth  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  17th  day  of 
December  next;  they  may  otherwise  by  law  be  ex- 
cluded from  all  benefit  cf  the  said  estate. 

Given  under  my  hand  this  17th  day  of  December,  1880. 
.'SIS  HENRY  E.  HINDMARSH. 


[N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  16th  day  of  December,  1880. 


.! 


No.  7460.    Equity. 


Lbonuabd  SCDArrBBT 
V. 

Cathabinb  Mcbphy  bt  al. 

On  moiion  of  the  plaintiff,  by  Mr.  Louis  Schade,  his  so> 
tcitor.  it  is  ordered  that  the  defendants,  Henry  D.  Mades. 
Phillippine  Hepp  and  Wilhelmina  Weikert.  cause  their 
appearance  to  be  entered  herein  on  or  before  the  first  role- 
day  occurring  forty  days  after  this  day :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

By  the  Court :  W.  S.  COX,  Justice,  4c. 

A  true  copy.        Test :  61-8        R.  J.  Msioe.  Clerk. 


FTHE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  1st  day  of  December,  1880* 


JOSBPn  H.  BUBOB88 
V. 

Mabia  S.  Willxaks  bt  al. 


No.  7,628.   Equity. 


On  motion  of  the  plain  tiff,  by  Mr.  C.  Robinson,  Jr.,  his  sol- 
iuitor,  it  is  ordered  that  the  defendant.  Maria  S.  Williams, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
first  rule  day  occurring  forty  days  after  this  day;  other- 
wise the  cause  will  be  proceeded  with  as  In  case  of  default. 

By  the  Court:  W.  S  COX,  Justice. 

A '.rue  copy.  49-3  Test:  R.  J.  MxiGS,  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  18th  day  of  December.  1880. 

Tub  PuBSiDErcT  and  Dibbctobs  of) 

GONZAOA  COLLBOB 
V. 

Overton  Cabb  bt  al. 

On  motion  of  the  plaintiff,  by  Mr.  G.  E.  Hamilton,  its 
solicitor,  it  is  ordered  that  the  defendant,  the  unknown 
heirs  of  Benjamin  G.  Orr,  cause  their  appearance  to  be  en 
lered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day:  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

By  the  court.  W.  S.  COX,  Jnstice. 

True  copy:       Test:         R.  J.  Mbios,  Clerk.  61-8 


VNo. 


7266.    Equity. 


[N  THE  SUPREME  COURT  OF   THE  DISTRICT  OF 
i'OLUMBIA,  the  fisd  day  of  November,  1880. 


Smitu 

V. 

Pabst  ktal. 


I    No. 


7607..  Equity. 


On  motion  of  the  plaintiff,  by  Mr.  J.  J.  Darlington, 
his  soliclinr.  it  is  ordered  that  the  defendants.  Jsaac  H. 
Loclcwood,  The  Merlden  Britannia  Company  of  Connecti- 
cut, and  Henry  C  Unskell,  cause  their  appearance  to  be  en- 
tered herelnonor  before  the  first  rule-day  occurring  forty 
days  after  this  d.iy,  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

By  the  (Jourt.  W.  S.  COX,  Justle*. 

Traeoopy.    Test:  48.8  B.  J.MBi6s.0lBrk. 
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THIS  IS  TO  GIVE  NOTICE. 
That  the  sabscriber.  of  the  District  of  Oolambla,  hath 
obtained  from  the  Supreme  Coart  of  the  District  of  Colum- 
bia,  holding  a  Special  Term  for  Orphans'  Court  basiaess. 
Letters  of  Administratton  on  the  personal  estate  of 
Benjamin  F.  Uallowell,  late  of  the  Dtstrict  of  the  Columbia, 
deceased. 

All  persons  harinf?  claims  a^lnst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  sobccriber,  at  or  before  the  10th  day  of 
December  next ;  they  mar  otherwise  by  law  be  excladed 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  December,  1880. 
60-8  ELIZABETU  A.  HALLOWELL. 


mHIS  IS  TO  GIVE  NOTICE, 

X  That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding:  a  Special  Term  for  Orphans'  Court  business, 
letters  of  administration  w.  a.  on  the  personal  estate  of 
Henry  Rochat.  late  of  the  District  of  Columbia,  deceased. 

All  personti  having:  claims  ngrainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of,  to  the  subscriber,  at  or  before  the  6th  day  of  December 
viext ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Glveu  under  my  hand  this  <Sth  day  of  December,  1880. 
60-3  BERNARD  T.  HANLEY,  Adm'r  w.  a. 


FTHE   SUPBEUE   COURT  OF  THE  DISTRICT  OF 
Columbia,  the  «th  day  of  December,  1880. 
SU8A*7  L.  Rbkvk  ) 

V  {No.  7628.    Eq 

ScuAn  V.RsKVB.  ) 

On  motion  of  the  plaintifT,  by  Mr.  L.  M.  Saunders,  he 
solicitor.  It  is  ordered  that  the  defendant,  Sehah  V. 
Reeve,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  thisdav  ; 
otherwise  the  cause  will  be  proceeded  with  as  In  case  of  de- 
fan  It. 

By  the  court.  MAC  ARTHUR,  Justice. 

True  copy.        m-%       Test:        R.  J.  Mbigs,  Clerk,  &c. 


IN  THE  SUPREINIE  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  8th  day  of  December,  1880. 

SUBRUAV  WllITK  ) 

V.  \    No.  7,629.    Eq  Doc.  21. 

AxaiLixE  White.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Jas.  K.  Redington.  his 
solicitor,  It  is  ordered  that  the  defendant.  Angeltne  White, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  davs  after  this  day :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 
By  the  court :  MAC  ARTHUR,  Justice. 

True  copy.        Test:  60-8  R.  J.  Mjcigs,  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
Business.    December  10,  1S80.  ^ 

In  the  matter  of  the  estate  of  Samuel  Strong. 

Application  for  Letters  of  Administration  on  the  estate 
of  Samuel  Strong,  of  the  District  of  Columbia,  has  this 
day  been  made  by  James  Cruvor,  a  creditor. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  7th  day  of  January  next,  ail  1 
o'clock  a.  m.,  to  show  cause  why  Lettei;s  of  Administration 
on  the  estate  of  the  said  dece.osed  should  nut  issue  as  pr.iyed. 
Provided,  a  copy  of  this  order  be  published  once  a  week, 
for  three  weelcs,  in  the  Washington  Law  Reporter,  previous 
to  the  said  day. 

60S  Test:         •  A.  WEBSTER,  Register  of  Wills. 

THIS  IS  TO  GIVE  NOTICE, 
That  the  subscribers,  of  Baltimore,  Md.,  and  the  Dis- 
trict of  (yOlumbla,|iavQ  obtained  from  the  Supreme  Court 
of  the  District  of  Columbia,  holding  a  Specml  Term  for 
Orphans*  Court  business,  Letters  of  Administration  on  the 
personal  estate  of  Michael  Leavy,  late  of  the  District  of 
Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscribers,  at  or  before  the  80th  day  of 
November  next;  they  may  otherwise  by  law  be  excluded 
from  all  benefit  of  the  said  estate. 

Given  under  our  hands  this  SOth  dav  of  November.  1880. 
-      PATRICK  J.  LEAVY, 
603  ISAAC  H.  FORD. 


LegcU  Notices* 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  Washington,  D.  0  h&th  ob- 
tained from  the  Supreme  Coart  of  the  District  of  Colnmbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Let- 
ters of  Administration  on  the  personal  estate  of  Hontce 
H.  Willard,  late  of  .the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers 
thereof,  to  the  subscriber,  at  or  before  the  S2d  day  of 
November  next;  they  mav  otherwise  by  law  be  excladed 
from  all  benefit  of  the  saia  estate. 

Given  under  my  hand  this  S2d  day  of  November,  1880. 
60..S  WASH.  B.  WILLIAMS,  Administrator. 


THIS  IS  TO  GIVE  NOTICE, 
That  the  subscriber,  of  the  District  of  Colnmbia,  htth  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colom- 
bia, holding  a  Special  Term  for  Orphans'  Court  bnsinesi. 
Letters  of  Administration  on  the  peronal  estate  of  WU- 
liemGeorge  Valentin,  late  of  Soutn  Kensington,  Mkldle- 
sex  County.  England,  deceased. 

All  persons  having  claims  against  the  said  deceased  tit 
hereby  warned  to  exhibit  the  same,  with  the  vonchers 
thereof,  to  the  subscriber,  at  or  before  the  96th  day  of  No- 
vember next:  they  may  otherwise  by  law  be  excladed 
from  all  benefit  of  the  said  estate. 

Given  under  my  hand  this  2eth  day  of  November.  1880. 
MARCELLUS  BAILET. 
493  Administrator. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OP 
Columbia,  the  1st  day  of  December,  1880. 
William  H.  HuiftBB  ) 

V.  {    No.S2,i40.    At  Law. 

Albzandbb  W.  WATMAir.       ) 

On  motion  of  the  plaintiff,  by  Mr.  Frank  W.  Hackett,  bis 
attorney.  It  is  ordered  that  the  defendant,  cause  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  role- 
day  occurring  forty  days  after  this  day ;  otherwise  the 
cause  will  be  proceeded  with  as  In  case  of  default. 

By  the  Court:  A.  B.  HAGNER,  Justice. 

True  copy.  Test :         49-8  R.  J.  Mbios.  Clerk. 


[N  THE  SUPREME  COURT  OF  THE   DISTRICT  OF 
Columbia,  the  4th  day  of  December,  1880. 


Dawson  btal. 

V. 
JOKKS  KT  AL. 


No.  7361.   Equity. 


On  motion  of  the  plaintiffs,  by  Messrs.  M.  F.  Morris  and 
.Tohn  B,  Lamer,  their  solicitors  it  Is  ordered  that  tlte  de- 
fendanu,  William  P.  Allnutt,  William  D  Allnutt,  James 
Robert  D,  Allnutt,  Mary  O.  S^ouffer.  George  SnoulTer, 
Frances  I.  Jewell,  James  G  Jewell  and  Walter  JewelU 
cause  their  appearance  to  be  entered  herein  on  or  before 
the  first  rule  day  occurring  forty  days  after  this  day:  other- 
wise the  cause  will  be  proceeded  with  as  In  case  of  default. 

By  the  court.  W.  S.  COX,  Justice. 

Test :  R.  J  Mbios,  Clerk.  484 


THIS  IS  TO  GIVE  NOTICE. 
That  the  subscriber,  of  the  District  of  Columbia,  bath 
obtained  from  the  Supreme  Court  of  the  District  of  Colom- 
bia, holding  a  Special  Term  for  Orpbank*  Court  business, 
Letters  Testamentary  on  the  personal  estate  of  Jam*«  A. 
Kennedy,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  trt 
hereby  warned  to  exhibit  the  same,  with  the  roncbers 
thereof,  to  the  subscriber,  at  or  before  the  SSd  day  ox 
November  next :  they  may  otherwise  by  law  be  exclodei 
from  all  benefit  of  the  said  estate. 

Glveu  under  my  hand  this  -iSd  day  of  November.  1890. 
40  3  GEORGE  E.  KENNEDY. 

Fmakk  T.  Browniwo.  Solicitor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
Columbia,  the  24th  day  of  November,  1880. 
Jacob  B.  Bbllinqbr  bt  al,) 

V.  [No  7617.    Equity  DocM. 

ROBSKTE.  PRB.*^TOir   Kf  At.     ) 

On  motion  of  the  plaintiffs,  by  Mr.  W.  P.  Lasselle.  their 
solicitor,  it  is  ordered  that  the  defendant,  Samuel  F.  Free- 
ton,  Catherine  S  Preston,  S.  Preston,  Thomas  Larimer 
and  NannlH  Preston  Larlmet,  cnuse  their  appearance  to  be 
entered  herein  on  or  before  the  first  role-day  occnrrlog 
forty  daysAftjer  thls^avi  otherwise  the  caase  will  be  pro- 
ceeded with  as  in  case  of  default;  and  that  the  above  order 
be  published  In  the  Law  Reporter  the  number  of  times  re- 
quired by  law. 

By  the  Court.  W.  S.  OCX,  JusUcs. 

True  copy.         Tests      483  B.  J.  Mbios.  CUrk. 
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